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REPORTS 

OF 

CASES  ARGUED  AND  DETERMINED 

IN  THE 

CIRCUIT  COURTS  OF  OHIO. 


CORNER  LOTS. 

fHamilton  Circuit  Court,  January  Term,  1897.] 
Cos,  Smith  find  Swing,  JJ. 

John  W.  Wolfe  v.  Village  of  Avondals. 

fx  Corner  Assessment  Original  Lines  Must  Govern  Unless  Property 
Improved  to  Change. 
W.  owned  four  lots,  one  of  which  was  a  corner  lot.  He  had  erected  a  dwelling 
on  two  inlots  and  a  portion  of  the  sidewalk,  winding  about  the  house,  was 
upon  the  comer  lot.  There  was  no  entrance  from  the  side  street  and  no 
further  improvement  of  the  corner  lot  other  than  grass  and  shrubbery,  //eld: 
That  for  an  improvement  of  the  side  street,W.  could  not  be  held  for  an  assess 
ment  exceeding  the  frontage  of  the  lot  on  the  other  street,  as  the  improve- 
ment was  not  such  as  would  change  the  original  admitted  frontage. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Smith,  J. 

Mr.  Wolfe  is  the  owner  of  four  lots  in  the  village  of  Avondale,  sit- 
uate at  the  northeast  corner  of  Forest  avenue  and  Haran  street,  num- 
bered 257,  258,  259  and  260,  on  a  plat  of  a  subdivision  of  said  village. 
They  all  front  on  Forest  avenue  25  feet,  and  each  lot  is  96.47  feet  deep. 
Lot  No.  257  is  the  corner  lot.  In  the  rear  of  these  four  lots  are  two 
others  owned  by  Mrs.  Wolfe,  Nos.  255  and  256,  which  front  on  Haran 
street  twenty-five  feet.  In  1893,  proceedings  were  had  by  the  village  to 
improve  Haran  street,  and  on  July  2,  1894,  after  the  completion  of  the 
work,  an  ordinance  was  passed  assessing  upon  this  property  of  plaintiff 
the  sum  of  $213.42,  as  having  a  frontage  on  Haran  street  of  96.47  feet. 
It  is  claimed  by  plaintiff  that  he  should  have  been  assessed  only  for  a 
frontage  of  23  feet,  and  on  inlot  257  alone,  and  this  sum  has  been  offered 
to  pay. 

The  following  additional  facts  are  agreed  to:  Before  the  improve- 
ment was  ordered,  Mr.  Wolfe  had  erected  on  lots  Nos.  259  and  260, 
(being  those  of  the  four  owned  by  him  most  distant  from  Haran  stieet), 
a  family  residence.     It  clearly  fronts  on  Forest  avenue,  there  being  no 

8    O.CD.  1. 
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door  on  the  side  towards  Haran  street,  and  there  being  no  access  to  the 
house  or  grounds  irom  said  street — the  lot  standing  from  seven  to  twenty- 
three  feet  above  the  street  which  was  cut  down.  The  only  entrance  to- 
the  house  or  lot  is  from  Forest  avenue,  and  as  there  is  a  cut  there  also, 
the  house  is  above  that  street,  which  was  also  cut  down  when  improved. 
The  only  entrance  to  the  house  or  ground  from  any  street  is  from  Forest 
avenue,  and  the  house  and  the  ground  is  high  above  that  street  also. 
But  his  entrance  to  it  is  by  a  flight  of  steps,  to  a  cement  walk  which 
winds  around  the  house,  and  a  few  feet  of  which  walk  is  upon  lot  No. 
267,  the  comer  lot.  At  the  time  the  street  was  improved,  there  was  a 
privy  vault  on  lot  267,  but  this  was  exposed  by  the  cutting  down  of  the 
street,  and  by  order  of  the  village  authorities  had  to  be  removed,  and  was. 
placed  on  one  of  the  lots  belonging  to  Mr.  Wolfe.  It  is  also  agreed  that 
owing  to  the  cutting  down  of  Haran  street,  that  the  part  of  the  cement 
walk  on  lot  257,  may  have  to  be  removed.  No  other  improvements  have 
been  made  on  this  lot,  but  there  is  some  shrubbery  and  grass  thereon. 

On  the  opposite  side  of  Haran  street,  and  fronting  on  Forest  avenue 
also,  are  two  lots  of  a  Mr.  Raabe,  Nos.  72  and  78.  Each  of  these  has  a 
frontage  on  said  avenue  of  25  feet,  and  No  72,  the  corner  lot,  has  96.47 
feet  along  Haran  street  Neither  of  those  lots  is  improved,  and  the 
assessment  for  the  improvement  of  this  street  imposed  upon  lot  No.  72, 
was  only  for  25  feet.  As  there  was  no  improvement  on  those  lots,  under 
the  decision  of  the  Haviland  v.  Columbus,  50  O.  S.,  471,  this  was  clearly 
right.  And  the  question  now  for  consideration  is,  whether  under  the 
facts  stated,  the  same  person  being  the  owner  of  the  four  lots  fronting  on 
Forest  avenue,  and  having  improved  the  property  in  the  manner  stated, 
the  original  lot  lines  are  to  be  entirely  disregarded,  and  the  owner  be  held 
liable  for  an  assessment  on  the  whole  side  of  his  lot,  if  such  length  doe& 
not  exceed  the  frontage  on  the  other  street. 

If  the  lots  of  the  plaintiff  were  unimproved,  it  would  seem  clear  that 
the  assessment  in  this  case  should  only  be  for  26  feet, — ^that  is,  for  the 
frontage  of  lot  No.  257  on  Forest  avenue,  as  was  done  on  the  opposite 
side  of  the  street;  that  is,  that  the  lines  of  lots  as  platted  and  subdivided 
should  be  regarded  such  unless  the  property  is  improved  so  as  in  fact  to 
make  it  front  on  the  side  street.  It  can  only  be  assessed  for  the  improve- 
ment of  such  street  for  the  number  of  feet  it  originally  fronted  on  the 
other  street ;  and,  in  our  judgment,  there  has  been  no  such  improvement 
of  this  lot  as  would  change  the  admitted  original  frontage.  For  these 
reasons,  we  think,  the  assessment  ol  the  plaintiff*s  property  for  96.47  feet 
was  unauthorized,  and  should  be  limited  to  25  feet,  the  real  frontage  of 
the  lot. 

/  JV.  Wolfe,  for  plaintiff. 

Thornton  Hinkle^  for  defendant. 
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ADMINISTRATOR. 

[Hamilton  Circuit  Conrt,  November  Term,  1897*] 
Cox,  Smith  and  Swing,  JJ. 

Jambs  S.  Snidbr,  Admr.,  v.  Louisa  Graham,  bt  al. 

1.  JmtiSDicnoN  OF  Probatb  Court  as  to  Administrator's  Pbbs  Aftbr  Pinai, 
Sbtti«bmsnt. 

The  probate  conrt  is  one  of  special  and  limited  jurisdiction,  and  to  hold  that 
after  the  final  settlement  of  the  estate  of  a  decedent,  said  coifrt  can,  without 
opening  np  the  former  settlement,  on  notice  of  the  parties  interested,  by  an 
entr^  on  the  journal,  made  at  the  request  of  the  administrator,  and  without  a 
hearing,  render  **judjianent"  in  favor  of  the  administrator,  which  would  be 
binding,  would  be  going  very  far. 

2.  In  Action  to  Rbcovbr  Pbbs  in  Common  Plbas,  Axi^bgation  That  Pro- 
batb "Duly"  Madb,  Such  Aixowancb  Insupficibnt. 

In  an  action  by  an  administrator  for  commission  for  the  settlement  of  an  estate, 
an  allegation  that  an  allowance  by  the  probate  court  was  "duly**  made,  when 
the  petition  itself  shows  that  it  was  done  after  the  final  settlement  of  the 
estate,  is  not  sufficient. 

3.  Ai>mikistrator  cannot   Distributb  Pbrsonai,  Bstatb  and  thbn    Sbix 
Rbalty  Dbvisbd  to  Pay  Chargbs  op  Administration. 

There  is  no  principle  or  authority  of  law  by  which  an  administrator  can  pay 
personal  estate,  which  is  sufficient  to  pay  all  charges  against  the  estate,  over 
to  a  legeteeor  distributee  and  then  ask  for  and  have  land  devised  to  another 
person,  sold  for  the  payment  of  claims,  which  were  chargeable  on  the 
personal  estate. 

4.  Action  by  Administrator  Barrbd  in  Six  Ybars. 

If  the  allowance  by  the  probate  court,  first  above  referred  to,  is  not  a  judgmen 
or  finding  which  the  court  was  authorized  to  make,  then  the  administrator's 
right  of  recovery  would  be  barred  in  six  years. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county* 

Smith,  J. 

It  is  claimed  that  the  court  of  common  pleas  erred  in  sustaining  a 
demurrer  to  the  petition  filed  in  that  court  by  Snider,  against  the  defend- 
ants in  error. 

His  petition,  filed  Sept.  14,  1883,  alleges  that  he  is  the  administrator 
de  bonis  non  with  the  will  annexed,  of  D.  S.  Meeker,  deceased,  late  ot 
this  county.  That  said  will  was  probated  in  the  probate  court  of  this 
county,  July  28,  1864,  and  his  widow,  Louisa  Meeker,  now  Louisa 
Graham,  was  named  as  executrix  thereof,  and  qualified  as  such^  and 
elected  to  take  the  provision  made  for  her  by  said  will.  That  said  will 
directed  the  debts  and  the  costs  of  administering  his  estate  to  be  first 
paid;  that  his  widow  should  have  all  the  personal  estate,  she  to  pay  his 
debts  out  of  the  same.  She  was  also  to  receive  one-third  of  his  real 
estate,  and  John  Meeker  the  residue  thereof.  That  at  his  death  the 
testator  owned  certain  real  estate  which  is  described. 

On  June  22,  1867,  Louisa,  his  widow,  married,  and  then  ceased  to 
be  the  legal  executrix,  and  plaintiff  was  appointed  administrator,  as 
aforesaid,  and  still  continues  as  such.  On  February  25,  1869,  he  filed 
his  final  account  for  settlement.  He  accounted  for  the  sum  of  $7,063.97, 
as  such  administrator,  and  paid  over  and  distributed  the  same.  That 
all  debts  of  said  estate  have  been  paid  except  that  due  plaintiff,  and  on 
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April  5,  1869,  the  said  probate  court  allowed  and  confirmed  said  final 
account  of  plaintiff.    • 

Afterwards,  on  June  26,  1869,  said  court  "did  duly  allow"  plain- 
tiff bis  commission  as  sucb  administrator  on  said  sum  so  accounted  for 
by  bim,  tbe  sum  allowed  being  $261.26.  That  it  has  never  been  paid, 
and  he  claims  that  there  is  now  due  him  from  the  estate  said  sum,  with 
interest  from  June  26,  1867. 

He  further  says  that  the  personal  property  of  said  D.  S.  Meeker 
has  been  administered,  and  that  it  is  now  necessary  to  sell  real  estate  to 
pay  plaintifi's  claim  against  the  estate. 

To  this  petition  a  general  demurrer  .was  filed  and  sustained  by  the 
court,  and  the  plaintiff  not  wishing  to  amend,  his  action  was  dismissed. 
Was  this  action  of  the  court  right  ? 

The  claim  on  the  face  of  it  presents  some  singular  features.  No 
Reason  is  shown  in  the  petition,  why  the  administrator  of  this  estate, 
when  he  made  what  he  says  was  his  final  account  with  the  estate,  and 
accounted  for  over  $7,000.00  of  personal  property  which  he  said  he 
paid  over  and  dtsirtduUet (pT^^sumsbly  to  the  widow,  who,  under  the  will, 
took  the  same),  did  not  have  the  probate  court  fix  his  compensation,  and 
retain  it  out  of  the  personal  estate.  Nor  is  it  shown  how,  or  why, 
nearly  three  months  after  the  ^na/  settlement,  the  probate  court  "duly 
allowed"  him  his  commission  now  claimed,  or  why  he  waited  more 
than  thirteen  years  thereafter  without  attempting  to  collect  it.  Has  the 
administrator,  at  this  time,  the  right  to  sell  real  estate  that  belonged  to 
his  intestate,  to  pay  this  claim  of  his  ? 

The  statute  provides  **that  as  soon  as  the  executor  or  administrator 
nhall  ascertain  that  the  personal  estate  in  his  hands  will  be  insufficient  to 
pay  the  debts  of  the  deceased,  *  *  *  and  the  charges  of  administering 
the  estate,"  he  shall  apply  for  power  to  sell  the  real  estate  of  the 
deceased.  Saying  nothing  as  to  the  delay  of  this  administrator  ior 
thirteen  yearg,  we  see  no  averment  in  the  petition  that  the  personal 
estate  of  his  intestate,  was  not  amply  sufficient  to  pay  all  his  debts  and 
costs  of  administration.  The  strong  implication  is  that  it  was,  and  that 
he  had  paid  and  distributed  the  same  to  the  legatee  thereof,  under  his 
will,  the  word  ^'distributed"  importing  that  the  debts  of  the  deceased 
having,  in  all  probability,  been  paid  under  the  administration  of  the 
widow  herself,  which  lasted  three  years.  If  then  there  was  personal 
estate  of  the  testator  amply  sufficient  to  pay  all  charges  against  it.von 
what  principle  is  it  that  the  administrator  can  pay  that  over  to  a  legatee 
or  distributee,  and  ask  for,  and  have  land  devised  to  other  persons,  sold 
for  the  payment  of  claims  which  were  a  charge  on  the  personal  estate? 
It  cannot  be  done. 

Again,  how  could  the  probate  court,  after  the  final  settlement  of 
the.estate,  '*duly  allow"  a  claim  of  the  administrator  for  his  compensa- 
tion ?  It  may  be  conceded  that  the  finding  of  the  court  making  such 
allowance  to  an  administrator  on  the  settlement  of  his  account,  make  a 
debt  of  record,  and  that  it  is  binding  until  set  aside,  and  can  not  be 
collaterally  impeached.  But  to  hold  that  after  the  final  settlement  of  the 
estate  of  a  decedent,  the  probate  court  can,  without  opening  up  the 
former  settlement  on  notice  ot  the  parties  interested,  by  an  entry  on  the 
journal  made  at  the  request  of  the  administrator,  and  without  a  hearing, 
render  a  "judgment"  in  favor  of  the  administrator,  for  his  commission, 
which  would  be  binding,  would  be  going  very  far.  As  the  court  is  one 
of  special  and  limited  jurisdiction,  the  manner  in  which  that  allowance 
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was  made  should  be  set  out,  and  the  allegation  that  it  was  "duly"  made, 
when  the  i>etition  itself  shows  that  it  was  done  after  the  final  settlement 
of  the  estate,  we  think  is  not  sufficient. 

If  the  allowance  was  not  in  the  nature  of  a  judgment  or  finding 
which  the  court  was  authorized  to  then  make,  it  is  clear  that  the  right 
of  the  plaintiff  to  recover  thereon  would  be  barred  in  six  years. 

On  the  facts  alleged,  we  think  the  court  of  common  pleas  properly 
sustained  the  demurrer,  and  the  judgment  will  be  affirmed,  with  costs. 

S.  T.  Crawford,  for  plaintiff  in  error. 

Paxtan  &  Warrington,  for  defendant  in  error. 


MECHANICS'  LIENS. 

[  Allen  Circuit  Court,  April  Term,  1897.] 
Day,  Price  and  Noma,  JJ. 

Jerkcki  Mpg.  Co.  V.  Struther,  Wei,m  &  Co.,  et  al. 

1.  Whbn  Sale  op  Machinery  for  Drti^ung  Wki^i*  does  not  Entiti^e  Seli^kr 

To  A  Lien  on  thb  Well. 

The  sale  of  machinery  for  drilling  an  oil  well  to  a  person  who  is  not  in  anyway 
authorized  to  bind  the  owner  of  the  well,  and  who  is  only  em|)loyed  to  driU 
and  erect  a  certain  well,  does  not  entitle  the  seller  to  a  mechanic's  lien  on  the 
oil  well  property,  for  an  unpaid  balance  on  said  machinery.  Section  3184, 
Rev.  Stat 

2.  Requirements  of  a  Mechanic's  Lien  on  On,  or  Gas  Wei,i,  Property. 

To  enable  a  seller  to  perfect  a  lien  for  labor,  material  or  machinery  upon  an  oil 
well  or  structure,  he  must  not  only  supply  the  material,  labor  and  machinery 
on  an  express  contract  with  the  owner,  his  agent,  trustee,  contractor  or  sub- 
contractor, ior  the  express  purpose  of  entering  into  the  construction  and 
becoming  part  of  the  oil  well  or  structure,  but  the  thing  or  material  so 
furnished  nmst  in  fact  enter  hito  and  become  a  constituent  part  of  the  com- 
pleted well  or  structure. 

Error  to  the  Court  of  Common  Pleas  of  Allen  county. 

Day,  J. 

The  subject  matter  of  c<Jhtroversy,  in  this  case,  is  a  fund  of  $352, 
arising  from  a  sale  of  personal  property  consisting  of  an  engine,  drilling- 
tools,  and  appliances  used  in  drilling  oil  and  gas  ^vells;  taken  as  the  pro- 
perty of  one  Michael  Wall,  and  sold  at  the  suit  of  his  creditors  to  satisfy 
their  claims.  The  sale  was  made  by  a  receiver,  appointed  by  the  com- 
mon pleas  court,  at  the  instance  of  Struther,  Wells  &  Co.  The  proceed- 
ing was  to  marshal  liens  and  determine  the  priority  of  the  liens  of  the 
various  claimants,  who  were  contesting  for  precedence,  the  claim  of 
precedence  being  based  on  liens  alleged  to  have  been  acquired  by  the 
proper  levy  of  attachments  on  the  property  sold  by  some  of  the  creditors; 
and  by  perfecting  mechanics'  or  material- men's  liens,  in  accordance  with 
the  provisions  of  the  statute,  by  others  of  the  creditors.  The  court  of 
common  pleas  disposed  of  the  mechanics'  or  material  men's  liens,  order- 
ing these  claims  first  ^aid  in  the  order  of  precedence  found  by  the  court, 
and  to  the  exclusion  of  the  claimants  of  liens  by  the  levy  of  attachments. 
The  last  named  claimants  were  not  content  with  the  adjudication  of  the 
lower  court,  and  prosecute  error  here  to  obtain  a  reversal  of  the  order 
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and  judgment,  and  for  a  finding  and  judgment  in  favor  of  the  plaintiffs 
in  error. 

The  single  question  is  presented,  which  of  the  claimants  takes  pre- 
cedence in  the  distribution  of  the  fund  in  hand,  the  holders  of  liens  by 
viztue  of  the  levies  in  attachment,  or  the  claimant  of  liens  by  virtue  of 
the  statute  providing  a  lien  in  favor  of  furnishers  of  labor,  material,  etc., 
for  the  construction  of  a  building,  structure,  oit  or  gas  well,  mentioned  in 
the  statute. 

The  essential  facts  in  the  case  are  undisputed.  It  is  a  fact  that  the 
Jerecke  Manufacturing  Company  acquired  a  lien,  by  the  levy  of  attach- 
ment, of  date  July  31,  1895;  Starkweather  and  Maffia  by  the  same 
means,  of  August  2,  1895 ;  and  Huber,  of  August  6,  1895.  The  claimed 
liens  by  virtue  of  the  mechanics*  lien  law,  if  valid  liens  at  all,  are  of  the 
dates  following:  Struther,  Wells  &  Co.,  May  22,  1895;  Muller  & 
Lego,  June  4,  and  A.  A.  Scott  &  Co.,  May  29,  1895.  The  property 
sold  by  the  receiver,  from  which  the  fund  in  question  was  derived,  which 
was  the  property  of  Michael  Wall,  was  sold  to  him  by  Struther,  Wells  & 
Co.,  Muller  Lego,  and  A.  A.  Scott  &  Co.,  not  for  the  purpose  of  entering 
into  and  becoming  part  of  any  oil  or  gas  well,  or  structure  pertaining 
thereto  for  the  operation  thereof,  but  to  be  and  lemain  Wall's  personal 
property,  and  constituting  his  outfit  of  tools  and  appliances  for  drilling 
wells  for  whomsoever  might  employ  him;  and  these  articles  of  property 
were  only  used  by  Wall  in  connection  with  the  well  in  question  as  tools 
and  appliances  for  the  drilling  of  it,  and  did  not  become,  in  any  sense,  part 
of  the  well.  Within  the  time  limited  and  fixed  by  the  provisions  of  the 
statute,  each  of  the  parties  named  as  selling  property  to  Wall,  made  out  a 
claim  in  due  form,  verified  it  and  filed  it  in  the  proper  ofl&ce  for  record, 
and  did  everything  necessary,  under  the  mechanics*  lien  law,  to  perfect  a 
lien.  Did  they  succeed  in  perfecting  a  valid,  lawful  lien,  is  the  problem. 
The  liens  of  the  attachments  are  all  subsequent  to  the  claimed  liens  by 
virtue  of  the  statute,  and  if  it  shall  be  determined  that  the  alleged 
mechanics'  liens  are  lawful  and  valid,  it  Settles  the  question  adversely  to 
plaintiff  in  error  and  the  other  attachment  lienholders,  and  postpones 
them,  so  they  will  not  at  all  participate  in  the  distribution.  Therefore  the 
whole  question  is  settled  and  determined  by  determining  the  question  of 
the  validity  of  the  claimed  mechanics'  liens. 

The  mechanics'  lien  law,  as  amended  in  1894,  has,  by  this  courts  6 
Circ.  Dec,  709,  and  the  Supreme  Court,  in  Palmer  et  al,  v.  Tingle,  55  O.  S., 
423,  to  an  extent  and  in  some  of  its  aspects,  been  held  invalid,  and  the  vexed 
question,  as  to  the  extent  of  its  invalidity,  whether  entire  or  only  partial, 
is  suggested  by  counsel  on  either  side,  as  present  interest  would  seem  to 
require ;  but  we  do  not  find  it  necessary  in  the  disposition  of  the  question 
here  presented,  to  decide,  or  even  consider  these  suggestions.  We  think 
the  question  is  easily  disposed  of  on  proper  grounds  without  regard  to  the 
validity  or  invalidity  of  the  statute,  and,  for  all  purposes  of  the  case,  the 
lien  law  may  be  held  and  regarded  as  constitutional  and  valid  legislation. 
Then,  regarding  the  law  as  valid,  the  question  is  presented:  Did  the 
parties,  Struther,  Wells  &  Co.,  Muller  &  Lego  and  A.  A.  Scott  &  Co., 
by  their  proceedings  under  the  mechanics'  lien  law,  acquire  a  lien  on  the 
property  by  them  sold  to  Michael  Wall  ?  No  doubt  but  that  each  of  the 
sellers  could  have  retained  a  hold — a  valid  lien  on  the  property  sold,  by 
virtue  of  the  statute  authorizing  chattel  mortgages,  or  by  retaining  title 
to  the  thing  sold  in  themselves  until  the  purchase  price  was  paid  or  other- 
wise secured,  by  complying  with  the  provisions  of  the  statute  regulating 
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<x>nditional  sales.  There  are  ample  statutory  provisions  by  which  sellers 
•can  retain  a  lien  on  the  identical  property  disposed  of,  for  the  purchase 
price ;  but  can  the  same  result  be  accomplished,  under  the  facts  in  the 
<rase,  by  virtue  of  the  statute  providing  a  lien  in  favor  of  mechanics  and 
•others — ^by  virtue  of  the  provisions  of  sec.  3184,  Rev.  Stat.?  We  are  of 
opinion  that  it  cannot ;  that  the  provisions  of  that  and  following  sec- 
tions, under  the  facts  we  have  here,  cannot  be  made  available  for  that 
purpose.  It  is  not  every  sale  of  material  or  machinery,  designed  by  the 
purchasers  to  be  used  in  some  form  in  connection  with  the  construction 
of  an  oil  or  gas  well,  or  some  one  of  the  structures  named  in  the  section, 
that  its  provisions  will  enable  the  seller  to  perfect  a  lien  for  the  unpaid 
purchase  price  upon  the  finished  well  or  structure,  including  the  material 
-or  machinery  so  furnished.  To  enable  the  seller  to  accomplish  that 
result,  he  must  not  only  supply  the  material,  machinery  or  labor  on  an 
express  contract  with  the  owner  of  the  thing  to  be  constructed,  or  his 
agent,  trustee,  contractor,  or  sub-contractor,  for  the  express  purpose  of 
entering  into  the  constiuction  and  becoming  a  part  of  the  oil  well  or 
othei  structure ;  but  the  material  or  thing  so  furnished,  must,  in  fact 
enter  into  and  become  a  constituent  part  of  the  completed  structure. 
"The  material  or  machinery  must  be  incorporated  into  the  finished  whole, 
so  that  it  loses  its  identity  and  ceases  to  exist  as  a  separate  entity.  In 
^uch  case,  the  title  or  ownership  of  the  thing  furnished,  passes  to  and 
vests  in  the  owner  of  the  well  or  structure,  as  an  entirety.  The  various 
•elements  constituting  the  completed  thing,  including  the  material  so  fur- 
nished and  the  interest  of  the  owner,  whether  of  leasehold  or  freehold,have 
become  fused  and  solidified  and  are  not  susceptible  of  being  divided  and 
separately  pursued  and  subjected,  by  legal  process,  to  the  payment  of  the 
price  agreed  to  be  paid ;  hence  the  law  enables  the  seller,  by  following  its 
provisions,  to  acquire  a  lien  on  the  entire  completed  thing,  to  secure  pay- 
ment for  the  portion  contributed  by  the  seller,  towards  the  construction 
or  repair  of  the  entire  structure  or  thing.  Such  law  simply  accomplishes 
natural  justice  between  man  and  man,  and  its  enactment  was  only  the 
recognition  and  putting  in  the  form  of  statutory  provision  of  rights  and 
equities  already,  and  always,  existing  between  '  parties  to  such  a  trans- 
action ;  and  that  such  was  undoubtedly  the  legislative  purpose  and  intent 
in  enacting  the  mechanics'  lien  law,  it  seems  to  us,  is  made  mani- 
festly obvious  by  a  careful  reading  and  consideration  of  the  provisions 
of  the  entire  law.  This  is  so  with  regard  to  the  provisions  and  purposes 
of  the  law  generally,  and  it  is  so  when  we  consider  its  provisions 
speciallj',  and  only  in  so  far  as  they  relate  to  the  supplying  ot  material, 
machinery  or  labor,  and  the  construction  and  operation  of  oil  or  gas  wells. 
Divested  of  all  other  matters,  and  read  especially  with  reference  to  that 
one  subject,  sec.  3184  would  be,  in  substance,  as  follows: 

Section  3184:  **A  person  who  performs  labor  or  furnishes  machinery 
or  material  for  *  *  *  digging,  drilling,  plumbing,  boring,  operating, 
•completing  or  repairing  of  any  *  *  *  oil  or  gas  well  *  *  *  by 
virtue  of  a  contract  with,  or  at  the  instance  of  the  owner  thereof,  or  his 
agent,  trustee,  contractor  or  sub-contractor,  shall  have  a  lien  to  secure 
the  payment  of  the  same  upon  such  *  *  *  oil  or  gas  well,  *  *  * 
and  upon  the  material  so  furnished,  and  upon  the  interest,  leasehold,  or 
otherwise,  of  the  owner  in  the  lot  or  land  on  which  the  same  may 
stand."    *    *    * 

The  material  or  machinery  must  be  furnished  for  the  drilling,  plumb- 
ing, completing,  or  operating  the  oil  or  gas  well;  by  virtue  of  a  contract 


Digitized  by 


Google 


8  OHIO  CIRCUIT  DECISIONa  Vol. 

Allen  Circuit  Court 

with  the  owner  of  the  well  or  some  one  authorized  tjo  act  for  and  bind  him. 
Clearly  contemplating  that  the  material  or  machinery  must  be  furnished 
for  the  purpose  and  with  the  expectation  of  its  entering  into  the  construc- 
tion and  becoming  part  of  the  well,  or,  of  the  appliances  for  operating  it» 
and  the  purchaser  must  be,  in  substance  and  fact,  the  owner  of  the  well. 
None  of  these  statutory  requirements  are  present  in  the  case  before  us. 
Wall  was  not  authorized  to  act  for  and  bind  the  owner  of  the  well;  he  was 
Dnly  an  employe  to  make  the  well — hired  to  perform  the  physical  labor  of 
erecting  the  well.  The  machinery  and  material  sold  to  Wall  was  by  vir- 
tue of  a  contract  between  the  sellers  and  Wall  alone;  was  not  even  fur- 
nished with  the  expectation  that  title  would  pass  to  the  owner  of  the  well, 
or,  that  the  property  sold  would,  in  any  sense,  become  part  of  the  well, 
or,  of  the  appliance  for  operating  it  after  it  was  constructed,  but  with  full 
knowledge  that  it  would  remain  the  property  of  Wall,  and  constitute  a  part 
of  his  tools  in  carrying  on  his  occupation  of  driller  of  oil  and  gas  wells.  It 
was  a  straight-out  sale  to  Wall  for  his  own  use  and  behoof  in  pursuing  his 
ordinary  business,  and  diflFers  in  no  way  from  any  ordinary  sale  of  per- 
sonal property,  and  the  sellers  could  only  obtain  a  lien  on  the  property 
sold  in  the  usual  way  provided,  in  such  case,  by  the  statutes  in  force  at 
the  time. 

If  the  conclusion  reached  is  correct,  it  follows  that  Struther,  Wells  & 
Co.,  Muller  &  Lego,  and  A.  A.  Scott  &  Co.,  misunderstood  their  right  in 
the  premises — mistook  their  remedy,  and  acquired  no  lien  as  against  the 
liens  of  the  attaching  creditors,  and  the  court  below,  in  giving  them  pref- 
erence, was  in  error  for  which  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  for  which  execution  is  awarded. 
There  being  no  dispute  as  to  the  facts — ^the  parties  having  agreed  upon  the 
facts,  this  court  is  authorized  to  render  the  proper  judgment;  and  this 
.court  now  rendering  the  judgment  the  common  pleas  should  have  ren- 
dered, finds  the  priorities  in  favor  of  the  Jerecke  Manufacturing  Co., 
Starkweather,  Maffin  and  Huber,  in  the  order  named,  and  against  the 
claimants  of  mechanics*  liens.  The  fund  is  ordered  paid  out  in  the  order 
above  named.  1.  The  Jerecke  Mfg.  Co.  2.  Starkweather.  3.  Maffin. 
4.  Huber.  It  is  ordered  that  all  costs,  including  any  allowance  to  the 
receiver,  be  paid  by  Struther,  Wells  &  Co.;  McComb,  receiver  of  Mullei 
&  Lego,  and  A.  A.  Scott  &  Co.,  in  the  proportion  of  one-third  each.  Judg- 
ment may  be  entered,  and  in  default  of  payment  for  thirty  days,  execution 
may  issue. 

IV.  H  Cunningham^  for  plaintiff  in  error. 

Br  other  ion  &  Br  other  ion,  for  Starkweather  &  Maffin. 

W.  W.  Chapman,  for  Struther,  Wells  &  Co. 

Cable  &  Parmenter,  for  Scott  &  Co.,  and  McComb,  Rec'r. 
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NOTES  AND  MORTGAGES— PRIORITY. 

[Hamilton  Circuit,  January  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

EtifA  Wohlgemuth  et  al.  v.  The  Standard  Drug  Co.  et  al. 

1.  Priority   op  Notes,    Secured  by    samb  Mortgage,   Becoming  Due  at 
Intervals,  Governed  by  Date  of  Maturity. 

Promissorj  notes,  secured  by  the  same  mortgage,  becoming  due  at  different 
times,  when  assigned  by  the  payee,  without  contract  as  to  the  order  of  pay- 
ment, are  payable  out   of  the    mortgaged  property  in  the  order  of  tlieir 
^  maturity. 

2.  Whether  Evidence  op  Parol  Agreement  as  to  Gr^er  op  Payment  is 
Competent,  Quaeret 

Whether,  under  circumstances  stated  above,  proof  that  there  was  a  parol  agree- 
ment between  the  mortgagor  and  mortgagee,  prior  to  the  execution  of  the 
mortgage,  that  the  notes  were  to  be  paid  ratably  out  of  the  mortgaged  prop- 
erty, IS  competent,  quaere.  (Swing,  J.j  was  of  the  opinion  that  such  eviaence 
was  competent.) 

3.  Such  Agreement  is  not,  in  any  Event,  Binding  on  Assignees  without 
Knowledge. 

In  any  event  such  parol  agreement,  made  before  or  after  the  execution  of  the 
mortgage,  is  not  bindini?  on  the  subsequent  assignees,  who  had  no  knowl- 
edge of  the  same,  and  who  were  relying  on  the  rights  given  them  by  the 
written  contract. 

Error  to  the  Court  of  Comraon  Pleas  of  Hamilton  county. 

Smith.  J. 

The  controversy  in  this  case  is  as  to  the  priority  of  about  thirty- 
four  notes,  each  becoming  due  at  a  different  time,  and  the  payment  of  all 
of  which  notes  was  secured  by  the  same  chattel  mortgage.  As  stated 
by  Judge  Minshall  in  his  opinion  in  Anderson  v.  Sharp,  44  O.  S.,  268, 
and  which  was  concurred  in  by  a  majority  of  the  judges  of  the  Supreme 
Court  who  heard  the  case,  **no  doubt  exists  but  that  between  the 
assignees  of  notes  maturing  at  different  times,  and  secured  by  the  same 
mortgage,  the  holders,  in  the  absence  of  any  agreement  to  the  contrary, 
are  entitled  to  be  paid  in  the  order  that  the  notes  mature,  and  in  the 
case  ot  a  sale  of  the  land,  the  proceeds  are  to  be  marshalled  accord- 
ingly. Bank  v.  Covert,  13  O.,  240,  and  Winters  v.  Franklin  Bank,  33 
O.  S.,  250." 

And  in  the  same  case  it  was  held  by  a  majority  of  the  court  that 
where  a  person  holding  all  of  such  notes  transfers  to  another  person  one 
or  more  of  those  last  maturing,  retaining  the  others,  as  between  him 
and  the  assignee,  the  latter  is  entitled  to  a  preference  and  must  be  first 
paid  from  the  proceeds  of  a  mortgage  given  to  secure  all  of  such  notes. 
That  it  would  be  inequitable  for  the  assignor,  as  against  his  assignee, 
to  claim  priority  or  even  equality  with  him  in  the  distribution  of  the 
proceeds  of  the  mortgaged  property,  if  not  sufficient  to  pay  all  of  them. 

In  this  case  the  evidence  brought  into  the  bill  of  exceptions,  does 
not  show  the  time  when  any  of  these  notes  were  assigned  by  the  payee 
and  mortgagee  to  any  of  the  persons  now  holding  the  same.  From  all 
that  appears,  they  may  have  been  so  assigned  at  the  same  moment,  or 
those  first  maturing  may  have  been  first  assigned.  In  either  event,  in 
the  absence  of  any  contract  between  the  holders  and  the  assignor,  as  to 
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the  order  of  paj-ment,  it  would  seem  that  the  rule  first  stated  would 
apply,  and  the  notes  would  be  entitled  to  payment  in  the  order  of  their 
maturity.  No  such  contract  was  proved  in  this  case,  and  the  decree  of 
the  court  was,  that  the  notes  should  be  paid  in  the  order  of  their  matur- 
ity— and  unless  there  was  some  other  error  in  the  action  of  the  court, 
we  suppose  the  judgment  and  decree  in  this  respect  were  right. 

It  is  urged,  however,  that  the  court  erred  in  its  ruling  as  to  the 
admission  of  evidence  at  the  trial.  It  was  admitted  at  the  trial  that  the 
various  parties  held  the  notes  claimed  by  them,  secured  by  the  mortgage, 
and  the  dates,  amounts  and  time  of  payment  of  each,  and  that  all  of 
them  "became  the  owners  of  their  several  notes  before  maturity  and  for 
value.  The  plaintiffs  in  error  then  offered  Mrs.  Wohlgemuth,  the  mort- 
gagee and  payee  of  the  notes,  and  her  husband,  to  show  that  on  the  day 
the  mortgage  was  executed  at  Mr.  Werner's  ofl&ce,  and  the  agreement 
for  the  purchase  of  the  drug  store  for  which  the  notes  were  given,  was 
made,  and  when  she,  her  husband,  Steinecke,  the  mortgagor,  and  Mr. 
Werner  were  present,  it  was  agreed  between  the  mortgagor  and  the 
mortgagee,  that  the  notes  were  to  be  paid  equally  and  ratably  out  of  the 
mortgaged  property,  and  one  note  was  to  be  as  good  as  the  others  under 
the  security.  This  evidence  was  objected  to  by  counsel  for  the  defend- 
ants in  error,  on  the^ground  that  it  was  incompetent,  irrelevant  and  imma- 
terial, as  the  object  was  to  vary,  alter  or  contradict  the  terms  of  the 
written  contract  or  chattel  mortgage,  in  question.  But  the  court  held 
that  unless  the  defendants  could  show  that  the  plaintiff  had  knowledge 
of  this  alleged  agreement,  it  was  not  competent,  and  n(»  evidence  hav- 
ing been  offered  tending  to  show  this,  the  objection  to  the  evidence  was 
sustained,  and  exception  duly  taken. 

The  question  thus  raised  is,  whether  such  evidence  so  offered  was 
competent  in  any  view. 

It  does  not  appear  from  the  questioil  or  from  the  bill  of  exceptions, 
whether  it  was  proposed  to  show  that  the  alleged  agreement  was  made 
between  the  mortgagor  and  the  mortgagee,  before  or  after  the  execution 
of  the  notes  and  mortgage,  or  before  or  after  their  delivery  to  the  mort- 
gagee, or  whether  there  was  any  consideration  therefor.  If  there  was 
such  a  valid,  verbal,  contract,  before  the  execution  and  delivery  thereof, 
the  question  would  then  arise  whether  it  was  incompetent  as  tending  by 
parol  to  alter,  vary  or  contradict  the  terms  of  the  written  contract.  If 
the  mortgage  itself  had  contained  a  stipulation  as  to  the  order  in  which 
the  notes  were  to  be  paid,  and  it  was  proposed  to  prove  a  prior  oral 
agreement  different  therefrom,  it  would  seem  clear  that  it  could  not  be 
done.  It  seems,  however,  that  it  is  admissible  to  prove,  '*the  existence 
of  any  separate  oral  agreement,  as  to  any  mitter  as  to  which  a  docu- 
ment is  silent,  and  which  is  not  inconsistent  with  its  terms,  if  from  the 
circumstances  of  the  case  the  court  infers  that  the  parties  did  not  intend 
the  document  to  be  a  complete  and  final  statement  of  the  whole  of  the 
transaction  between  them.  * '  Stephens*  Digest  of  the  Law  of  Evidence,  art. 
90,  subdivision  2.  As  the  legal  effect  of  the  contract  as  reduced  to 
writing,  in  the  absence  of  any  valid  agreement  or  arrangement  between 
the  holders  of  the  notes,  would  be  to  make  the  notes  payable  from  the 
proceeds  of  the  mortgaged  property  in  the  order  of  their  maturity,  there 
is  reason  to  believe  that  to  show  a  parol  agreement  made  between  the 
mortgagor  and  mortgagee  before  the  execution  of  the  written  contract, 
would  tend  to  alter  or  vary  the  terms  of  the  written  contract,  and  there- 
fore, that  parol  evidence  of  such  contract  would  not  be  admissible.     But 
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as  the  views  of  the  members  of  the  court  are  not  exactly  in  accord  upon 
this  point,  it  is  not  decided.  But  conceding  that  this  alleged  parol 
agreement  was  before  the  execution  of  the  written  contract,  is  it  binding 
upon  the  subsequent  assignees  of  the  notes,  who  had  no  knowledge  of 
any  such  parol  arrangement,  by  virtue  of  the  assignment  to  them  of 
the  notes,  and  who  were  relying  on  the  rights  given  to  them  by  the 
written  contract?  We  are  of  the  opinion  that  it  is  not — and  if  the  alleged 
agreement  was  made  after  the  execution  and  delivery  of  the  uotis  and 
mortgage,  it  is  difficult  to  see  how  it  could  affect  the  holders  of  the  notes 
who  took  them  by  assignment;  it  may  be  before  such  alleged  agi cement 
or  afterwards,  for  it  is  not  shown  by  the  bill  when  any  of  the  notes 
were  assigned.  * 

Under  the  circumstances  disclosed,  we  are  not  able  to  say  that  the 
rulings  of  the  court  on  this  point  were  erroneous  and  prejudicial,  and  the 
judgment  of  the  court  will  therefore  be  affirmed. 

Judge  Swing,  while  thinking  the  evidence  offered  was  competent, 
is  of  the  opinion  that  under  the  principles  announced  by  the  Supreme 
Court,  Kernohan  V.  Manns,  53  O.  S.,  119,  the  refusal  to  receive  it  was 
not  prejudicial  to  plaintiffs  in  error. 

Ernest  Rehm  and  Otto  Pfleger,  for  plaintiffs  in  error. 

Boyce  &  Boydy  for  defendants  in  error. 


ACTION  ON  APPEAL  BOND. 

[HamUton  Circnit  Court,  January  Term,  1U97.] 
Smith,  Swing  and  Cox,  JJ. 

Lbna  Rudkrshaukr  V.  Frkd  Pagbls. 

1.  bvidbncb  in  actiuj«  um  affi(al<  bond  must  show  app4ai,  to  bu.vs  bssn 

Pkrfbctbd. 

Where  the  evidence,  on  an  action  on  an  appeal  bond,  in  a  case  appealed  from  a 

justice  to  the  court  of  common  pleas,  fails  to  show  that  the  appeal  was  per^ 

fected,  (sec.  6586,  Rev.  Stat.)  the  plaintiff  is  not,  on  the  authority  of  Gimper- 

ling  V.  Hanes,  40  O.  S  114,  entitled  to  a  judgment. 

^  IP  BVIDBNCE  SHOWS  PERFBCTBD  ApPBAI,,  COURT   MAY  HOU>  SURBTY  THOUGH 
PBTITION  IS  Dbfective. 
Where,  in  such  an  action,  the  petition  does  not  allege  that  the  appeal  waa  per- 
fected,  but  the  evidence  shows  that  such   steps  were  taken,  the*  court  U 
authorized,  where  no  demurrer  is  filed,  to  hold  the  surety. 

Smith,  J. 

We  are  of  the  opinion  that  if  the  evidence  in  this  case  had  shown 
that  the  defendant  in  error,  Pagels,  after  the  dismissal  of  the  appeal 
taken  by  the  defendants,  Fisher  and  others,  in  the  original  action 
brought  by  Pagels  against  them  before  the  justice  of  the  peace,  on  the 
ground  that  it  was  not  filed  in  time,  that  failed  to  comply  with  the  pro- 
visions of  sec.  6586,  Rev.  Stat.,  and  to  have  a  transcript  docketed,  and 
the  other  steps  therein  pointed  out  taken,  that  he  was  not  entitled,  on 
the  authority  of  Gimperling  v.  Hanes,  40  O.  S.,  114.  to  a  judgment  in 
this  case  against  the  plaintiff  in  error,  Rudershauer.  But  the  question 
was  not  fairly  presented  by  the  record  before  us.  It  is  true  that  the  petition 
filed  by  Pagels  against  the  surety,  did  not  allege  that  these  steps  had 
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been  taken,  but  there  was  no  demurrer  fited  to  bis  petition,  and  if  tbe 
eviidencc  bad  shown  that  such  steps  had  been  taken,  the  court  would 
have  been  authorized  to  hold  the  surety  liable  on  her  appeal  bond. 

It  may  be  that  the  question  was  sought  to  be  raised  on  the  motion 
of  the  defendant  below,  interposed  at  the  close  of  the  evidence  for  the 
plaintiff,  in  effect  asking  for  a  judgment  in  her  favor.  But  the  diffi* 
culty  on  this  point  is,  that  it  is  apparent  that  we  have  not  before  us  in 
the  bill  of  exceptions  all  of  the  evidence  offered  by  the  plaintiffs.  The 
docket  of  the  justice  of  the  peace  in  the  original  case,  was  offered  in 
evidence,  and  read.  A  copy  of  this  is  not  given.  It  might  have  shown 
that  under  sec.  6589,  on  the  dismissal  of  the  appeal  by  the  common  pleas, 
a  transcript  had  been  filed  by  Pagels  after  the  appeal  was  dismissed, 
and  the  case  remanded  to  the  justice  to  be  proceeded  with  as  if  no 
appeal  had  been  taken. 

In  addition  to  this,  the  same  and  additional  facts  may  have  been 
shown  by  the  two  afiSdavits  offered  in  evidence  by  the  defendant  herself, 
and  which  are  not  made  a  part  of  the  bill  of  execeptions. 

We  therefore,  with  some  reluctance,  feel  compelled  to  affirm  the 
judgment. 

Keam  &  Keam^  for  plaintiff  in  error. 

Burch^  Johnson  &  Holmes ^  for  defendant  in  error. 


MALPRACTICE. 

[Wyandot  Circuit  Court,  January  Term,  1897.] 
Day  and  Price,  JJ. 

Louisa  Shuman  v.  Asa  Drayton. 

1.  Mai^practicb  Arisbs  on  Faii^urb  to  £xbrcisb  Dub    Carb  and  Sriu>— 

MALICB  not  an  ElyBMENT,  NECKSSARI^Y. 

The  cause  of  action  formal  practice,  though  the  service  rendered  is  on  contract, 
express  or  implied,  arises  on  negligence,  or  the  failure  to  exercise  due  care 
and  skill  and  not  necessarily  involving  either  malice  or  wilUul  wrongdoing. 

2.  Prior  to  May,  1894,   Action  was  Barred  in  Four  Years— Changed  to 
Onb  Year. 

Prior  to  the  act  of  May  18, 1894,  90  O.  L.,  299,  (by  which  it  was  specially  assigned 
to  the  one  year  statute  of  limitations,  sec.  4983,  Rev.  Stat.)  such  cause  ot 
action  was  governed  by  sec.  4982,  Rev.  Stat.,  the  four  year  statute  of  limita- 
tions. 

8.  Act  Rbmbdial   without   Express    Provision  cannot  affect  Subsisting 
Causes  of  Action. 
A  cause  of  action  which  arose  under  the  then  existing  laws  became  a  vested 
right  and  could  not  be  abridged,  curtailed,  or  in  any  way  effected  by  subse- 
quent  legislation,   unless    remedial   in  its  character,  and  not  then  unless 
express  provision  therefor  is  contained  in  the  amending  act. 

4.  Act  op  May  18,  1894,  contains  no  such  Provisions. 

The  act  of  May  18,  1894,  does  not  contain  such  express  provision,  and  does  not, 
therefore,  apply  to  a  cause  of  action  then  accrued  and  subsisting. 

Error  to  the  Court  of  Common  Pleas  of  Wyandot  county. 

Day,  J. 

The  plaintiff  in  error  commenced  an  action  against  the  defendant, 
to  recover  for  an  injury  claimed  to  have  resulted  from  the  negligent 
and  unskillful  attendance  and  treatment,  as  a  physician,  rendered  by 
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defendant,  under  an  employment  to  render  such  services  for  fee  or 
reward.  The  date  of  the  professional  services  resultimg  in  the  injury 
complained  of,  was  March  22,  1892.  The  petition  was  filed  and  the 
summons  issued,  which  was  subsequently  served,  on  March  21,  18i^6. 
The  statement^  of  fact  in  the  petition  were  full  and  ample,  confessedly 
stating  a  cause  of  action  against  the  defendant,  if  commenced  in  time 
to  save  it  from  the  running  of  the  statute  of  limitations.  The  court 
below  sustained  a  demurrer  to  the  petition,*  and  dismissed  it,  on  the 
ground  that  the  action  was  barred  by  a  lapse  of  time;  and  plaintiff 
prosecutes  error  here  seeking  a  reversal  of  that  jud;;ment,  and  a  judg- 
ment overruling  the  demurrer  and  requiring  defendant  to  answer  the 
claim  preferred  in  the  petition. 

The  demurrer  raises  the  question  of  the  statute  of  limitations,  and 
that  is  the  only  question  in  the  case.  Was  the  demurrer  impreperly 
sustained,  or  was  the  action  not  barred  by  a  lapse  of  time  after  the 
right  of  action  accrued? 

The  claimed  right  of  action  and  recovery  is  based  on  negligent  and 
unskillful  practice  by  defendant  as  a  physician,  and  now  known  and 
designated  in  the  law  as  malpractice.  By  act  of  general  assembly, 
passed  May  18,  1894,  91  O.  L.,  299,  amending  sec.  4983,  Rev.  Stat., 
being  the  one.  year  limitation,  actions  for  malpractice  was  made  part  oif 
that  section.  Prior  to  that  date,  malpractice  was  not  named  or  men- 
tioned, in  terms,  in  any  section  of  the  statute  of  limitations.  Since 
that  amendment,  however,  the  statute  of  limitations  for  actions  for 
malpractice  has  been  one  year;  and  it  is  manifest,  if  that  section  applies 
and  controls  as  to  the  particular  cause  of  action  in  this  case,  that  the 
demurrer  was  properly  sustained.  If,  however,  sec.  4982,  Rev.  Stat., 
which  is  the  four  years  limitation,  obtains  and  governs,  then  the 
action,  having  been  commenced  within  four  years,  by  one  day,  the 
demurrer  was  improperly  sustained,  and  the  judgment  will,  of  necessity, 
have  to  be  reversed.  So  the  problem  we  have  to  solve,  is,  which 
section  of  the  statute  is  applicable  cause  of  action;  sec.  4982  or  sec. 
4983,  the  four  year  section  to  this  or  the  one  year? 

It  is  conceded  in  argument  that  the  general  impression  with  the 
profession  has  been,  that  actions  for  malpractice  belonged  to  and  were 
governed  by  the  provisions  of  sec.  4982,  and  that  they  were  assigned  to 
that  section  almost,  if  not  quite  imiversally,  by  the  courts.  This 
impression  and  practice  of  the  courts,  it  is  urged,  however,  is  not  right; 
that  the  profession  has  been  wrong,  and  the  courts  wrong;  that  by 
reason  of  the  essential  elements  of  malice  and  willful  negligence,  con- 
stituting malpractice,  it  of  right  belonged  to,  and  should  have  been 
assigned  to  the  group  made  up  of  libel,  slander,  assault,  battery,  mali- 
cious prosecution  and  false  imprisonment,  provided  for  in  sec.  4983,  Rev. 
Stat.,  and  to  which  it  was  assigned,  specially,  by  the  amendment  of 
that  section  in  May,  1894. 

We  are  unable  to  agree  with  this  proposition,  but  are  clearly  of 
opinion,  the  cause  of  action  in  question  was  covered  and  controlled  by 
the  provisions  of  sec.  4982,  Rev.  Stat.,  as,  we  think,  quite  abundantly 
apx>ears  from  a  careful  reading  and  consideration  of  that  section.  The 
latter  part  of  sec.  4982,  reads:  ''Within  four  years  *  *  *  an  action 
for  an  injury  to  the  rights  of  plaintiff,  not  arising  on  contract  and  not 
hereinafter  enumerated.'*  Until  May,  1894,  actions  for  malpractice 
were  not  hereinafter,  or  at  all  enumerated  in  any  section  of  the  limita- 
tions statute;  and  certainly,  an  action  for  an  injury  on  account  of  mal- 
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practice,  does  not  arise  on  contract.  True,  the  service  is  rendered  on 
contract,  either  express  or  implied,  but  the  cause  of  action  arises 
altogether  on  the  negligence — the  omission  to  exercise  due  care  or  due 
skill  in  the  rendition  of  the  service  on  the  part  of  the  person  sought  to 
be  charged.  Nor  is  there  present  necessarily,  or  even  probably,  the 
element  ot  malice  or  willful  wrongdoing,  although  that  element  may  be 
present.  If  such  element  is  present,  or  can  be  made  to  appear  by  the 
evidence,  the  matter  at  once  assumes  a  grave  aspect — that  of  intentional 
wrongdoing  resulting  in  damage  and  loss,  which  can  be  recovered 
without  the  formality  or  necessity  of  alleging  or  proviag  either  negli- 
gence or  unskillfulness.  We  are  of  opinion  that  an  action  for  injuries 
resulting  from  malpractice,  prior  to  May  18,  1894,  .did  not,  as  matter 
of  law,  belong  to  that  class  of  actions  for  malicious  injuries — injuries 
resulting  from  willful  and  intentional  wrongdoing — such  as  libel, 
slander,  assault,  etc.,  covered  by  the  provision  of  sec.  4983;  but  to  that 
larger  and  more  common  class,  in  which  injury  and  loss  results 
simply  from  an  omission  or  failure  to  exercise  ordinary  care,  or  neces- 
sary skill  when  care  or  skill  is  requisite;  and  provided  for,  so  far  as  the 
statute  of  limitations  is  concerned,  by  sec.  4982;  which  is  within  four 
years  after  the  right  to  bring  an  action  accrued.  If  this  conclusion 
is  correct,  it  will  settle  the  question  raised  by  the  demurrer  adversely 
to  demurrant,  unless  it  can  be  properly  held  that  legislation,  not  reme- 
dial in  its  character  amending  the  statute  of  limitations  by  reducing 
the  time  within  which  an  action  may  be  commenced  from  four  years  to 
one,  applies  to  and  governs  causes  of  action  already  accrued  and  sub- 
sisting when  the  amendment  became  the  law.  Such  claim  is  not 
asserted,  and  is  believed  to  be  untenable.  Under  the  facts  in  this  case, 
as  they  are  stated  in  the  petition,  and  which,  for  all  purposes  of  the 
demurrer,  are  conceded  to  he  true,  the  cause  of  action  arose  in  1892, 
while  the  four  years  limitation  for  commencing  actions  for  injuries  from 
malpractice  obtained;  and  at  that  date  the  right  to  bring  an  action 
within  four  years  accrued  to  plaintiff,  and  became  a  vested  right  under 
the  then  existing  law;  and  it  is  a  familiar  and  fundamental  principle 
that  such  right  cannot  be  abridged  or  in  any  curtailed  by  subse- 
quent legislation;  unless  it  is  remedial  in  its  character,  without  subject- 
ing the  subsequent  legislation  to  the  imputation  of  being  retrospective, 
and  therefore  unconstitutional.  If  the  subsequent  legislation  is  purely 
remedial,  still,  it  cannot  be  made  effectual  to  displace  any  portion  of  a 
vested  and  subsisting  right,  without  express  provisions  to  that  effect 
contained  in  the  amending  act,  as  provided  by  sec.  79,  Rev.  Stat. 
There  is  no  such  provision  in  the  amendment  of  May,  1894,  and  it 
follows,  of  course,  that  that  amendment,  changing  the  period  in  which 
actions  for  malpractice  may  be  commenced,  from  four  years  to  one  year, 
does  not  apply  to  the  cause  of  action  then  accrued  and  subsisting,  and 
which  forms  the  basis  of  the  petition  in  this  case.  To  this  purport  are 
decisions  of  the  Supreme  Court,  in  construing  the  provisions  of  sec.  79, 
Rev.  Stat.;  so  there  can  be  no  doubt  as  to  the  proper  holding  on  that 
head.  It  is  held  in  Laflferty  v.  Shinn,  88  O.  S.,  46:  '^Tbe  provision 
of  the  code,  as  revised  in  1878,  by  which  the  period  within  which  a  pro- 
ceeding in  error  may  be  commenced,  is  reduced  from  three  to  two  years, 
does  not  apply  to  judgments  which  had  been  rendered  when  the  act 
rook  effect.  As  to  such  judgments  the  provisions  of  the  repealed  law 
apply."  In  State  of  Ohio  ex  rel.  v.  Purcel,  31  O.  S.,  352,  p.  58,  it  is 
said:     ** Where  rights  have  fully  vested  under  a  section,  these  rights  are 
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not  affected  by  a  repeal  of  the  section.'*  Other  decisions  there  are  of 
like  import,  which  it  is  not  thought  necessary  to  quote  or  reler  to,  as 
these  -will  illustrate  and  settle  the  principle  involved. 

Upon  consideration  of  the  whole  matter,  and  believing  the  law  to  be 
as  here  indicated,  we  find  the  demurrer  was  improperly  sustained  and 
the  p»etition  improperly  dismissed,  for  which  error  the  judgment  is 
reversed,  with  costs,  but  no  penalty;  and  the  demurrer  to  the  petition 
is  overruled  and  cause  ilsmanded  for  further  proceeding  according  to 
law. 

Judge  Clayton,  for  plaintiff. 

Hon.  JJ.  D.  HarCy  for  defendant. 


DEDICATION  OF  A  STREET^ 

[Lucas  Circuit  Court,  January  Term,  1895.] 
Bentley,  Scribner  and  Haynes,  JJ. 

^Sheldon  C.  Reynolds  v.  John  T.  Newton,  «t  ai,. 

1.  BviDBNCE  OF  Intention  to  Dsdicatb  a  Strbbt. 

As  to  rulings  that  a  city  is  not  estopped,  b^r  taxation  of  the  land,  from  claim- 
ing dedication  of  a  street,  that  acts  of  abuttinje;  owner  will  not  estop  him  from 
claiming  dedication,  statutory  platting  as  evidence  of  intention,  acceptance 
of  allotment  shows  intention,  deeding  lots  by  numbers  and  bounding  them 
on  streets  will  show  intention  as  to  street,  long  user  and  putting  in  of  sewer 
is  eridence,  acceptance  of  taxes  and  assessments  not  to  outweigh  facts 
proving  dedication  and  effect  of  institution  of  suits  to  condemn  property 
already  dedicated.    See  Daiber  et  al.  v.  Scott,  2  O.  C.  D.  179. 

S.  Enclosurb  OB  Land  is  oni«y  okb  Blbmbnt  in  Advbrsb  Possbssion. 

An  enclosure  of  land  by  an  adjoining  property  owner  is  only  one  element  of 
adverse  possession,  and  where,  in  an  action  to  quiet  title  to  a  strip  of  land, 
which  includes  a  dedicated  public  street,  unopened  and  unimproved,  it 
appears  that  former  owners,  within  twenty-one  years,  recognized  the  street  as 
8uch  in  their  conveyances,  the  fact  that  the  land  was  kept  fenced  does  not 
establish  such  adverse  possession  as  will  defeat  the  title  of  the  city  to  the 
street. 

8u  Adjudication  Against  City  Relativb  to  Strbets  dobs  not  Estop  Prop- 
erty Owner  from  Claiming  Rights  Thereto. 
An  adjudication  in  favor  of  a  property  owner,  claiming  title  in  an  action  to 
enjoin  a  city  from  opening  a  certain  street  where  the  land  is  described  a& 
embracing  part  of  another  street,  such  adjudication,  even  though  it  might 
operate  to  prevent  the  city  from  claiming  title  to  such  part  of  the  last  men- 
tioned street,  ¥dll  not  estop  private  owners  of  lots,  purchased  with  reference 
to  a  plat,  showing  said  street,  from  bringing  suit  to  maintain  the  same. 

4,  Whbrb   Conveyance  op  Land  Adjoining  Lots,    a    Public  Street,  dobs 

KOT  MEAN  A  CLAIM  OP  ADVBRSB  POSSESSION. 

Where  a  grantor  conveys  certain  lots,  by  numbers,  which  can  only  be  located  by 
reference  to  a  plat  showing  streets,  and  then  proceeds  to  also  conye^r  the 
land  adjacent  to  the  lots,  constituting  part  of  the  street,  it  cannot  be  said  to 
clearly  evince  an  intention  by  the  grantor  to  claim  to  possess  that  portion 
of  the  street  adversely.  It  might  have  been  done  as  a  matter  of  precaution  to 
|»roctire  title  in  case  the  land  used  for  street  purposes  should  be  vacated. 

Heard  on  Appeal. 

•Bbntley,J. 

This  cause  comes  into  this  court  on  appeal  from  the  decree  of  the 
cotirt  of  common  pleas  rendered  in  the  case.     It  involves  the  question  as 
•This  deoision  was  an>rovad  by  tbe  same  court  In  Myers  v,  Toledo,  9  Giro.  Deo.,  Vlt* 
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to  whethpt  wha:  -.3  called  Sixteenth  street  between  Monroe  street  and 
Jeffersjn  r^r^^t,  11  this  r»>y,  is  a  public  street,  such  that  the  plain  tiff  has 
the  light  to  insist  as  againsc  the  defeadants  shall  be  kept  open  and  unob- 
structed. 

The  plaintiff  claims  that  he  is  the  owner  of  lot  33,  in  Mott's  addition 
to  the  city,  and  that  said  lot  fronts  on  Sixteenth  street  between  Monroe 
and  JeflEerson  streets,  and  is  only  accessible  by  means  of  that  street,  and 
that  the  defendants  by  their  fence  and  other  structures,  obstruct  said 
street  and  blockade  the  way  to  the  plaintiff's  said  lot  and  thus  injure  its 
value,  and  that  their  said  structures  are  nuisances  which  he  has  a  right 
to  enjoin. 

The  defendant,  Ellen  A.  Coghlin,  does  not  answer,  but  is  in  default 
for  all  pleading. 

The  defendants,  Newton  and  Mulhenny,  file  separate  answers  admit- 
ting the  plaintiffs  ownership  of  said  lot  33,  but  they  deny  that  they 
obstruct  said  street,  and  deny  that  the  said  Sixteenth  street,  so-called,  is 
a  dedicated  or  existing  street.  They  also  allege  adverse  possession  df 
the  parcels  of  land  where  their  said  respective  structures  are  situated,  in 
them  and  their  respective  grantors  for  more  than  twenty-one  years  next 
before  the  commencement  of  this  action  under  said  circumstances,  and 
claim  that  the  statute  of  limitations  has  run  against  the  plaintiff's  said 
alleged  right  of  action. 

They  also  set  up  that  the  city  has  for  many  years  taxed  and  assessed 
said  parcels  of  land,  now  claimed  to  be  a  part  of  said  street,  and  caused 
proceedings  to  be  instituted  to  condemn  the  same  for  street  purposes, 
(which  were  not  consummated,  for  that  the  city  declined  to  pay  the 
damages  awarded  to  property  owners  by  juries  in  said  proceedings.) 
And  Mr.  Mulhenny  sets  up  that  his  said  parcel  was  sold  at  sheriffs  sale 
to  pay  said  taxes  and  assessments,  and  that  his  title  comes  to  him  under 
said  sale.  And  Mr.  Newton  pleads  that  the  county  treasurer  brought 
suit  to  subject  his  parcel  of  land  to  sale  for  the  payment  of  such  taxes 
and  assessments  while  it  was  owned  by  his  predecessor  in  title,  but  that 
his  grantor  proved,  and  that  the  court  found  that  he  owned  the  ground, 
and  that  the  assessments  had  been  paid  after  that  action  was  commenced. 
And  the  defendants  allege  that  the  city  never  accepted  any  dedication  of 
any  of  the  parcels  in  question  for  street  purposes,  never  opened,  used, 
improved,  or  occupied  them  for  a  street. 

The  defendants,  Newton  and  Mulhenny,  also  file  a  joint  amendment 
to  their  said  several  answers,  alleging  that  the  plaintiff  is  estopped  from 
setting  up  that  the  said  places  in  question  are  in  a  public  street,  for  that 
in  the  year  1865,  James  W.  Myers  and  Sarah  Ann  Myers,  under  whom 
the  plaintiff  and  the  said  Newton  each  claim  title  to  their  respective  parcels 
of  land,  be.;an  an  action  against  the  city  of  Toledo  in  the  court  of  conimon 
pleas  of  this  county,  alleging  that  their  father  James  Myers  at  the  tin?e  3f  his 
death,  18H4,  and  for  many  years  prior  thereto,  and  ever  siace  1845,  was 
the  owner  and  in  the  exclusive  possession  of  a  certain  large  tract  of  land, 
including  plaintiff's  said  lot  and  said  Sixteenth  street  so-called  and  Four- 
teenth street  and  other  lands,  being  a  tract  of  land  assigned  to  said  James 
Myers  in  a  partition  proceeding  in  1845.  That  by  bis  last  will  and  testa- 
ment he  devised  all  of  said  tract  of  land  to  the  said  James  W.  Myers  and 
Mary  Ann  Myers,  and  that  they,  ever  since  the  death  of  said  James  Myers, 
have  been  in  the  open  and  adverse  possession  of  the  same  and  have  the 
legal  title  theretOt  and  that  the  city  of  Toledo  was  about  proceeding  to  cause 
said  Fourteenth  street  to  be  opened  as  a  public  street^  but  that  the  city 
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never  had  any  right  or  title  to  said  street,  or  if  it  ever  did  have,  it  had 
been  lost  by  non-user,  and  asking  that  the  city  be  enjoined  from  taking 
possession  of  or  opening  said  street. 

The  defendants  here,  Newton  and  Mulhenny^  aver  that  on  the  trial 
of  said  cause  the  C3urt  of  common  pleas,  and  the  district  court  on  appeal, 
sustained  tlie  case  made  by  the  plaintiffs  in  that  action,  and  perpetually 
enjoined  the  city  as  prayed  for,  as  to  said  Fourteenth  street,  and  they 
claim  that  the  effect  of  the  decision  in  that  case  applies  as  well  to  Six- 
teenth street,  and  that  the  plaintiff  here,  as  a  grantee  under  said  Myers, 
is  estopped  Irom  making  the  claim  he  sets  up  in  his  petition  herein. 
These  are  the  issues.  ^ 

All  the  lands  here  in  question  were  once  a  part  of  the  old  Bartlett 
Farm  so-called.  That  part  which  the  defendant  Newton  claims,  and  the 
plaintiff^s  lot  33,  were  included  in  that  part  ot  said  Bartlett  farm  which 
'was  set  off  to  James  Myers  in  the  partition  proceedings  of  1846,  whereby 
said  farm  was  aparted  among  said  James  Myers,  Hicks,  Underbill,  Hub- 
"bard,  Pratt  and  Taylor.  That  part  claimed  by  defendant  Mulhenny  was 
a  part  of  that  which  was  set  off  to.  said  Underbill  in  said  partition  pro- 
ceedings. 

This  case  involves,  substantially,  the  same  facts  and  questions  of  law 
as  the  case  of  Daiber  and  Southard  v.  Scott  decided  by  this  court  at  its 
April  (1888)  term,  and  reported  in  2  O.  C.  D.,  179,  with  the  addition  of 
the  questions  arising  under  the  plea  of  the  statute  of  limitations  and  the 
estoppel  alleged  to  arise  by  reason  of  the  record  of  the  said  action  of 
James  W.  and  Sarah  Myers  against  the  city. 

Except  these  two  matters,  all  of  the  questions  involved  in  this  case 
must  be  held  to  be  disposed  of  in  that  case,  unless  we  should  recede  from 
the  position  there  taken,  and  our  further  reflection  but  deepens  our  con- 
viction of  the  correctness  of  our  conclusions  in  that  case. 

We  hold,  therefore,  that  said  Hicks,  Myers,  Underbill,  Hubbard,  Pratt ' 
and  Taylor,  by  executing  or  recognizing  the  Gower  Map  so-called,  by 
accepting  each  his  portion  of  the  Bartlett  farm,  as  set  off  to  them  respect- 
ively in  said  partition  proceedings  of  1846-6,  and  by  their  respective  acta 
in  dealing  with  and  deeding  the  lands  thus  allotted  with  reference  to  said 
map,  and  by  paying  regard  in  their  descriptions  to  the  streets  appearing 
■on  said  map  as  public  streets,  evinced  their  intention  to  dedicate,  and 
they  did  dedicate  Sixteenth  street  to  public  uses  as  a  street  of  said  city. 

And  it  is  worthy  of  remark  here  in  all  the  evidence  produced  before 
mSy  not  one  of  the  original  proprietors  thus  dedicating  ever  manifested 
any  disposition  to  question  said  dedication,  but  continuously  recognized 
the  existence  of  said  streets,  we  think,  in  all  their  conveyances  and  deal- 
ings ;  and  in  saying  this  we  do  not  forget  the  provisions  of  the  will  of 
James  Myers. 

We  further  hold  that  the  city  of  Toledo,  by  proper  and  sufficient 
action,  accepted  said  dedication  many  years  since,  and  that  neither  by 
<>ausinfi:  said  Sixteenth  street  to  be  taxed  or  assessed  for  improvements, 
nor  by  instituting  proceedings  to  condemn  it  for  street  purposes,  did  the 
<:ity  estop  itself  from  claiming  that  it  was  and  is  a  public  street.  Such 
assessments  were  unauthorized,  and  the  parties  who  paid  them  were  in 
no  wise  compelled  to  do  so,  and  by  voluntarily  paying  them  they  took 
their  chances  of  any  subsequent  assertion  that  said  Sixteenth  street  was  a 
public  street. 

S  Ohio  Circ    Dec.        t 
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As  to  the  statute  of  limitations:  To  determine  whether  the  statute  of 
limitations  has  run  against  plaintiff's  claim,  the  usual  rules  as  to  adverse 
possession  must  be  applied.  The  statute  in  its  present  form  (sec.  4977) 
was  passed  and  took  effect  April  15,  1889,  ten  days  after  thi^  plaintiff 
began  this  action,  but  whether  we  apply  the  old  or  the  new  statute,  we 
apprehend  would  make  no  difference.  The  possession  of  the  defendants, 
in  order  to  raise  the  bar  of  the  statute,  must  have  been  notorious  an  d 
adverse  for  twenty-one  years  before  April  5,  1889.  This  period  would 
reach  back  to  April  6,  1868. 

Now,  the  question  presented  in  this  phase  of  the  case  is  whether  such 
possession  as  the  defendants  anc^  their  grantors  had,  was  such  as  set  the 
statute  of  limitations  running;  whether  in  fact  it  was  open,  notorious 
and  adverse,  such  as  would  finally  eventuate  in  giving  them,  in  effect,  the 
title  to  the  lands. 

We  heard  the  testimony  as  to  the  fencing  on  that  part  of  Sixteenth 
street  here  in  question,  it  appearing  that  for  quite  a  good  many  years 
there  was,  during  most  or  perhaps  all  the  time  substantially,  a  fence  along 
Jefferson  street  and  across  that  part  of  Sixteenth  street;  that  there  was  a 
fence  running  from  Jefferson  street  along  lengthwise  to  Sixteenth  street 
to  a  point  about  midway  between  Monroe  and  Jefferson  streets,  which 
included  the  lot  now  claimed  by  Mr.  Newton.  We  think  the  proof  fairly 
shows  that  fact,  although  that  portion  of  the  fence  thus  running  length- 
wise of  Sixteenth  street  was  not  upon  the  exact  center,  but  v/as  south- 
easterly of  the  exact  center  some  six  or  eight  feet  perhaps.  As  to  the 
other  part  of  the  street,  that  which  Mr.  Mulhenny  claims,  next  to  Monroe 
street,  we  think  the  proof  shows  that  there  has  been  a  tence  along  the 
center  line  of  Sixteenth  street  from  Monroe  street  back  as  far  as  Mr. 
Mulhenny  claims,  only  for  a  comparatively  few  years.  The  earliest  fence 
there  seems  to  have  been  placed  upon  the  northwesterly  line  of  Six- 
teenth street,  and  to  have  run  back  from  Monroe  street  as  far  as  Mr. 
Mulhenny *s  lot,  and  that  the  fence  which  is  now  perhaps  along  the  center 
line  of  Sixteenth  street,  from  Monroe  street,  has  not  been  there  twenty- 
one  years,  and  that  there  has  not  been  a  fence  for  many  years  across  Six- 
teenth street  and  along  the  line  of  Monroe  street.  But  whether  these 
fences  were  there  or  not,  whether  they  were  such  as  enclosed  the  ground 
now  claimed,  would  not  be  in  and  of  itself  conclusive  in  establishing  the 
rights  of  the  parties  upon  the  question. 

A  fence  or  enclosure  is  only  one  element  of  the  evidence  that  is 
necessary  to  establish  such  possession  as  would  finally  ripen  into  what 
would  be,  in  effect,  a  title.  This  is  recognized  in  case  of  Lane  v.  Kennedy, 
13  O.  S.,  42.  There  a  portion  of  the  street  had  been  fenced  up  for 
many  years ;  there  was  no  question  about  that,  but  there  was  still  the 
further  question  whether  the  possession  thus  taken  of  a  portion  of  a 
street  was  adverse,  so  that  it  set  the  statute  of  limitations  running.  The 
supreme  court  held  that  it  was  not. 

There  are  many  other  decisions  tending  in  the  same  direction.  The 
main  question  is  not  whether  a  fence  is  around  or  upon  the  premises,  but 
under  what  circumstances  was  the  fence  built,  and  maintained,  and  under 
what  claim.  In  order  to  judge  of  that,  it  will  be  proper  to  notice  the 
understanding  of  the  parties  as  evinced  in  their  deeds.  We  consider  in 
this  connection  the  point  that  has  been  made  by  counsel,  that  the  owners 
of  that  tract  had  already  dedicated  this  part  of  Sixteenth  street;  that  it 
was  a  public  dedication,  and  legally  a  public  street  of  the  city.  Now,  if 
after  that,  the  dedication  had  ceased  to  be  so,  it  must  be  so  by  such  acts  of 
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the  parties  as  would  substantially  annul  that  dedication,  and  vest  title  in 
the  parties. 

Underhill,  as  I  said,  was  one  of  the  original  proprietors,  and  it  is 
tinder  Underhill  that  Mulhenny  finally  claims  title  to  a  portion  of  his  lot, 
or  all  of  it.  Mr.  Mulhenny  and  wife,  in  1849,  after  these  partition  pro- 
ceedings, conveyed  his  land  to  John  Poag.  He  did  not  originally  join  in 
the  dedication,  but  in  1848  he  delivered  the  deed  which  contained  this 
description,  after  describing  the  fractional  part  of  land : 

"Beginning  at  the  intersection  of  the  center  line  of  Monroe  street  in 
said  city  of  Toledo  with  the  center  of  Sixteenth  street,  running  thence 
northwesterly  along  the  center  of  said.  Monroe  street  to  its  intersection 
with  the  center  line  of  Nineteenth  street ;  thence  northeasterly  along  the 
center  line  of  Nineteenth  street  to  its  intersection  with-  the  center  line  of 
Jefferson  street ;  thence  southeasterly,  along  the  center  line  of  said  Jeffer- 
son street  to  its  intersection  witji  the  center  line  of  Seventeenth  street ; 
thence  southwesterly,  along  the  center  line  of  said  Seventeenth  street  to 
a  point  where  the  same  would  be  intersected  by  a  northwesterly  prolon- 
gation of  the  dividing  line  between  lots  40  and  41  (so  numbered  on  a  map 
of  said  quarter-section  No.  33  on  file  in  the  recorder's  office  of  said  Lucas 
county);  thence  southeasterly  along  said  dividing  line  to  a  point  where 
its  prolongation  would  intersect  the  center  line  of  said  Sixteenth  street ; 
thence  southwesterly  along  the  center  line  of  said  Sixteenth  street,  to  the 
place  of  beginning,  and  including  lots  41,  46,  47  and  52  according  to  the 
map  above  referred  to,  made  by  Robert  Gower,  surveyor,  together  with 
all  and  singular  the  tenements,'  *  etc. 

So  that  by  his  deed  as  early  as  1849,  Underhill  respected  this  street, 
and  although  the  boundaries  of  the  land  conveyed  in  this  deed  include 
half  of  Sixteenth  street  we  cannot,  in  view  of  other  provisions  of  the  deed, 
conclude  otherwise  than  that  he  expressly  recognized  the  existence  of 
Sixteenth  street,  as  a  public  street,  and  Mr.  Poag  took  it,  of  course,  with 
such  knowledge  as  the  recitals  in  that  deed  gave  him. 

Poag  having  thus  obtained  title,  it  seems,  by  some  description  which 
I  cannot  here  recite,  conveyed  to  trustees — this  title  passed  to  some 
trustees:  whether  all  his  lands  or  simply  that  portion  conveyed  by  the 
deeds  I  have  called  attention  to,  we  do  not  know.  The  trustees  of  Mr. 
Poag,  however,  on  March  30,  1862,  conveyed  to  Augusta  Thomas  all  the 
lands  which  Mr.  Poag  had  thus  obtained  by  his  deed  from  Underhill, 
excepting  this  part  of  Sixteenth  street  here  in  controversy ;  that  is,  the 
trustees  of  Mr.  Poag,  in  deeding  to  Mr.  Thomas,  conveyed  all  of  this  land 
of  Mr.  Mulhenny's,  except  the  very  part  here  in  question,  to-wit,  this  half 
of  Sixteenth  street.     That  was  in  1862. 

The  way  that  Mr.  Mulhenny,   who  is  the  grantee  under  Thomas, 

finally  gets  what  title  he  has  to  his  portion  of  Sixteenth  street,  is  under 

proceedings  begun  by  the  treasurer  of  the  county  against  the  persons 

claiming  to  own  Sixteenth  street,  from  Monroe  street  to  Jefferson  street, 

to   pay    the   taxes  and  assessments  that  had  been  levied  thereon — the 

assessments  levied  by  the  city,  and  the  general  taxes.     In  that  case  was 

included  the  portion  of  Sixteenth  street,  then  owned  by  Mr.  Hiett,  the 

predecessor  in  title  of  Mr.  Newton.     He  answered  in  the  case,  and  showed 

the  court  that  since  the  beginning  of  the  action  he  had  paid  the  special 

assessment  which  had  been  levied  upon  that  part  of  the  land  by  the  city, 

and  also  secured  this  finding: 

"  And  the  court  further  finds  that  the  said  John  W.  Hiett  has  here- 
tofore duly  paid  all  the  special  assessments  charged  against  his  part  of 
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said  property,  since  the  commencement  of  this  action,  and  that  his  part 
of  said  property  was  improperly  charged  with  general  taxes,  and  that 
there  are  now  no  taxes  or  assessments  dhf  from  said  Hiett's  portion  of 
said  lands,  but  that  the  above  taxes  and  assessments  are  due  wholly  from 
the  said  Poag,  Harris  and  Sherman's  portion  of  said  lands/' 

The  other  portion  of  Sixteenth  street  however,  next  to  Monroe 
street,  was  ordered  to  be  sold  to  pay  the  taxes  and  assessments  in  that 
case,  and  was  finally  sold  by  the  sheriff  to  Curtis  and  Gloyd,  the  exec- 
utors of  Thomas.  They  bid  it  off  at  sheriff's  sale  in  1881,  and  by  their 
deed  of  1884  conveyed  it  to  the  defendant  Mulhenny.  He  gets  his  title 
therefore  in  that  way,  through  the  medium  of  that  public  sale,  through 
Curtis  and  Gloyd,  to  the  portion  of  Sixteenth  street  which  he  now 
claims. 

He  had  purchased  at  the  partition  proceedings,  instituted  by  the 
Thomas  heirs,  the  other  portion  of  the  lot  to  which  this  part  of  Six- 
teenth street  is,  as  he  claims,  attached.  The  proceedings  in  partition 
among  the  Thomas  heirs,  which  resulted  in  an  order  by  the  court  to  sell 
the  premises,  and  which  were  bid  off  by  Mr.  Mulhenny  at  sheriff's  sale, 
.  included  this  description  : 

"That  part  of  the  southeast  fractional  quarter  of  sec.  85,  town  9 
south,  range  7  east,  Lucas  county,  Ohio,  commencing  on  the  northeasterly 
line  of  Monroe  street  where  said  line  of  Monroe  street  woiild  be  inter- 
sected by  a  continuation  of  the  northerly  or  northwesterly  line  of  Six- 
teenth street,  should  said  Sixteenth  street  be  extended  across  said  quarter 
section ;  thence  in  a  northerly  or  northwesterly  direction  along  said  north- 
easterly line  of  Monroe  street,  a  distance  of  one  hundred  feet,  to  a  point 
midway  between  said  northerly  line  of  Sixteenth  street  if  extended,  and 
the  southerly  or  southwesterly  line  of  Seventeenth  street;  thence 
extending  in  a  northerly  or  northeasterly  line,  at  right  angles,  from 
Monroe  street  to  a  point  midway  between  Monroe  and  Jefferson  streets ; 
thence  in  a  southerly  or  southeasterly  direction  on  a  line  midway  between 
said  Jefferson  and  Monroe  streets,  to  the  northerly  or  northwesterly  line 
of  Sixteenth  and  Monroe  streets,  to  the  northerly  or  northwesterly  line  of 
Sixteenth  street,. if  extended  through  said  section. 

Thus  excluding  from  the  description  this  part  •of  Sixteenth  street 
in  question ;  that  is,  in  that  partition  proceeding  by  the  Thomas  heirs, 
that  part  of  the  land  in  this  Sixteenth  street  was  not  included,  was  not 
ordered  partitioned,  and  was  not  sold  by  the  sheriff. 

As  to  the  other  portion  or  part  of  Sixteenth  street  in  question,  now 
claimed  by  Mr.  Newton,  it  is  well  to  see  what  the  character  of  the 
parties'  possession  was,  so  far  as  evinced  by  their  deeds  in  later  years. 
In  1870,  the  devise  of  James  Myers,  one  of  the  original  proprietors,  deeds 
to  Mr.  Hiett,  who  afterwards  deeds  to  Mr.  Newton,  the  deed  from  James 
W.  Myers  to  John  V/.  Hiett  containing  the  following  description  : ' 

'^Commencing  on  the  southwesterly  line  of  Jefferson  street  at  a 
point  half  of  the  distance  between  the  center  line  of  Sixteenth  and 
Seventeenth  streets  extended,  and  running  thence  southwesterly  on  a 
l^ne  parallel  with  the  center  line  of  Sixteenth  street  extended,  to  a  point 
half  of  the  distance  between  said  southwesterly  line  of  Jefferson  street 
and  the  northeasterly  line  of  Monroe  street ;  thence  southeasterly,  to  a 
line  parallel  with  Jefferson  street  to  the  center  line  of  Sixteenth  street 
extended  to  the  southwesterly  line  of  Jefferson  street ;  thence  north- 
westerly along  said  last  mentioned  line  to  the  place  of  beginning ;  said 
premises  being  a  part  of  subdivision  number  five  of  the  east  half  of  the 
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southeast  fractioDal  quarter  of  section  number  thirty-five  aforesaid,  set-off 
to  James  Myers,  in  his  lifetime  in  a  partition  proceeding,  had  between 
the  owners  of  said  half-quarter  section  ;  the  premfises  hereby  conveyed 
being  subject  to  all  tPxes,"  etc. 

That  is,  that  while  that  said  deed  made,  in  1870,  by  James  W.  Myers, 
recited  the  boundaries  upon  Sixteenth  street,  as  the  lines  of  **  Sixteenth 
street  extended, "  nevertheless,  it  refers  directly  to  these  partition  pro- 
ceedings of  1846-6,  as  to  the  meaning  of  the  descriptions,  showing  the 
intention  to  convey  the  same  lands  by  and  in  which  said  partition  proceed- 
ings, Sixteenth  street  to  the  full  width  was  recognized  as  fixed,  and  the 
boundaries  of  the  very  land  in  question  were  described  by  name.  So 
that  it  seems  to  us  that  the  mere  use  of  the  term  **  extended,  '*  regarding 
the  lines  of  Sixteenth  street,  in  the  same  deed  where  these  partition  pro- 
ceedings are  fully  recognized,  dqes  not  indicate  that,  at  that  time,  Mr. 
Myers  was  claiming  adversely  to  any  person  regarding  that  street,  or  that 
he  intended  by  his  «deed  to  convey  any  right  as  had  been  by  him,  up  to 
that  time,  obtained  by  adverse  possession,  as  now  claimed  by  the  defend- 
ant Newton. 

Mr.  Hiett,  in  1879,  convey^  by  similar  description,  to  the  defendant 
Newton ;  but  while  Mr.  Hiett  owned  it  and  was  keeping  up  some  of  the 
fences  which  were  claimed  to  indicate  adverse  possession,  he  gave  a  cer- 
tain mortgage  to  the  Connecticut  Mutual  Life  Insurance  Co.  on  a  portion 
of  this  land,  and  described  it  as  follows  : 

•*  A  piece  of  land  on  the  west  corner  of  Jefferson  and  Sixteenth 
streets  in  the  Vistula  Division  of  the  city  of  Toledo,  beginning  at  said 
west  comer,  and  running  thence  northwesterly  along  the  southwest  side 
of  Jefferson  street  one  hundred  feet ;  thence  at  right  angles  with  Jeffer- 
son street,  southwesterly  two  hundred  feet;  thence  southeasterly  to  the 
line  of  Sixteenth  street,  thence  northeasterly  to  the  place  of  beginning, 
being  part  of  lot  number  forty  as  marked  on  Marston's  map  of  Toledo^ 
and  as  made  by  Declan  Allen,  a.ssessor,  and  recorded  in  Volume  Second 
A  of  Lucas  County  Plats,  page  43. " 

The  possession  of  Mr.  Hiett  of  this  land,  now  called  in  question, 
must  be  established  by  Mr.  Newton  in  order  to  make  out  adverj^e  posses- 
sion, which  he  claims  to  have  run  for  twenty-one  years.  While  Mr. 
Hiett,  was  the  owner  of  the  title  to  this  land — having  whatever  fence  he 
did  have  there — he  made  this  mortgage,  wherein  he  recognized  Sixteenth 
street  as  an  existing  street  at  that  time,  nothing  being  said  about  its  being 
extended,  and  it  would  be  diflScult  for  us  to  find  that  Mr.  Hiett,  when  he 
made  that  mortgage,  was  claiming  that,  where  his  fences  were,  he  was 
holding — as  against  the  city,  and  everybody  else  who  would  claim  that 
as  a  public  street — that  Sixteenth  street  was  not  a  public  street — that  he 
owned  it  as  private  land. 

Mr.  Myers,  long  after  1865 — being  in  1888 — owned  lot  88  which  the 
plaintiff  now  owns,  and  mortgaged  that,  and  a  large  number  of  other  lots 
and  other  lands,  to  Valentine  H.  Ketcham.  In  the  description  of  that 
mortgage,  he  conveys : 

*'  Also,  lots  number  one,  five,  twenty-three,  twenty- four,  twenty-five, 
and  thirty-three  in  Mott*s  Addition  to  the  city  of  Toledo  according  to  the 
Gower  map. " 

Now,  these  lots  appeared  upon  the  Gower  map,  and  it  was  impossi- 
ble to  Iccate  them,  except  with  reference  to  the  Gower  map.  They  were 
located,  some  of  them,  upon  this  street  in  question :  this  lot  No.  83,  as  I 
said,  being  the  plaintiff's  lot,  bounding  and  abutting  upon  Sixteenth  street. 
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There  was  no  possible  access  to  it  over  or  through  any  public  street, 
except  along  Sixteenth  street,  between  Jefferson  street  and  Monroe 
street. 

Now,  we  think  the  evidence  in  connection  with  this  deed  abundantly- 
shows,  wherever  these  fences  were  along  the  line  of  Sixteenth  street,  it 
was  not  designed  by  the  owners  at  any  time  during  the  period  of  twenty- 
one  years,  that  they  should  hold  the  possession  indicated  by  these  fences 
as  against  the  city,  or  as  against  the  public,  or  as  against  the  lot  owners 
in  the  same  addition  to  the  city,  but  that  their  possession  was  in  fact  in 
line  with  the  presumptions  which,  without  testimony,  would  ordinarily 
obtain,  viz:  that  their  possession  was  subservient  to  the  rightful  title 
wherever  it  might  exist.  We  think  the  proof  does  not  sustain  the  allega- 
tions in  the  defendant's  answer  as  to  the  twenty-one  years  adverse  posses- 
sion. 

We  come  now  to  the  other  question  which  was  not  involved  in  the 
former  case  of  Daiber  v.  Scott,  supra  ;  and  that  is,  tlv^  effect  of  this  record 
in  the  case  brought  by  James  W.  Myers  and  his  sister,  against  the  city  of 
Toledo,  to  enjoin  it  from  opening  Fourteenth  street.  That  action  was 
brought  in  1865,  it  would  seem,  and  resulted  in  a  finding  and  decree  in 
favor  of  Mr.  Myers  and  his  sister.  There  was  no  person  made  a  party 
defendant  to  that  proceeding  except  the  city  of  Toledo.  The  only  thing 
sought  by  it  was  to  enjoin  the  city  of  Toledo  from  opening  Fourteenth 
street,  and  while  in  the  description  of  the  land  which  they  claim  to  own 
in  this  petition,  they  describe  it  as  including  the  part  of  Sixteenth  street 
in  question,  yet  we  apprehend  that  in  no  event  could  an  estoppel  arise 
from  that  case  to  any  person,  to  any  extent  further  than  that  which  was 
included  in  Fourteenth  street  so-called.  We  doubt  very  much  whether 
that  record  would  even  estop  the  city  as  to  any  other  street  except  Four- 
teenth street,  so-called,  notwithstanding  the  averments  in  the  petition, 
which  in  general  terms  the  court  found  perhaps  to  be  all  true.  We  think 
that  estoppel  would  not  apply  here,  even  if  this  plaintiff  had  made  out 
his  case,  by  virtue  of  the  right  which  the  city  might  have  to  Qpen  Six- 
teenth street ;  but  we  think  the  plaintiff  is  not  necessarily  driven  to  that ; 
that  is,  that  circumstances  might  exist  which  would  estop  the  city  of 
Toledo  from  operating  and  claiming  it  as  a  public  street,  which  would 
not  estop  the  private  owners  of  any  of  the  lots  in  that  addition. 

As  briefly  referring  to  this  point  which  I  am  now  considering,  I  call 
attention  to  the  case  of  Seegar  v.  Harrison,  25  O.  S.,  14,  page  20.  After 
reciting  a  contract  between  the  parties  in  the  case,  whereby  a  certain 
street  should  be  dedicated  or  opened,  and  in  reference  to  which  a  fence 
had  been  made  by  theui,  the  court  say : 

"  Under  these  circumstances,  it  seems  to  us,  in  the  absence  of  fraud 
or  mistake,  the  agreement  ought  upon  well-established  principles  of 
equity,  to  be  enforced,  whether  the  public  authorities  accept  the  street  as 
dedicated  to  public  use  or  not.  When  the  street  is  opened,  the  public 
will  have  the  right  to  use  it,  and  the  proprietors  who  are  parties  to  the 
agreement  for  its  establishment,  have  the  right  to  insist  upon  affording 
the  public  the  opportunity  of  using  it." 

In  support  of  the  doctrine  there  spoken  of,  the  court  alluded  to  a 
case  found  in  6  Seldon,  page  257,  being  the  case  of  Child  ▼.  Xi^happell. 
Judge  Morris  says,  in  the  course  of  his  opinion  : 

**  Where  an  owner  of  land  lays  it  out  in  lots  and  streets,  and  exhibits 
the  streets  upon  a  map  by  which  he  sells  and  conveys  lots  so  laid  out,  as 
between  him  and  the  purchasers  of  such  lots,  the  spaces  so  laid  out  upon 
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the  map,  as  streets  are  dedicated  as  such  to  the  public  use.  This  I  under- 
stand to  be  the  law,  and  in  conformity  to  the  principles  of  natural  justice. 
The  mere  act  of  selling  and  conveying  by  such  a  map  binds  the  grantor  to 
permit  the  land  so  laid  down  as  streets,  to  be  used  as  such.  As  between 
the  parties,  their  heirs  and  assigns,  it  fixes  the  servitude  of  a  public  way 
upon  the  land  thus  laid  out  as  streets.  It  is  perhaps  unnecessary  now  to 
consider  whether  such  a  grant  as  between  the  grantor  and  the  public, 
would  be  a  dedication.     I  think  it  would  not." 

By  this  dedication  and  recognition  of  the  Gower  map,  and  the  streets, 
etc.,  laid  down  upon  it,  and  the  convejdng  of  property  with  reference 
to  it,  we  think  Mr.  Myers  and  his  grantees  have  shown  as  plainly  as 
could  be,  by  deed,  that  they  were  bound  to  regard  this  Sixteenth  street  as 
a  public  street  in  the  village,  and  fhat  whenever  they  should  convey  lots 
bounding  and  abutting  upon  it,  their  grantees  would  have  the  right  to 
insist,  as  against  them  and  all  those  bound  by  their  acts,  that  this  was  in 
fact  a  public  street,  and  that  the  public  would  have  a  right  to  use  it 
whether  or  not  the  public  had  accepted  it,  or  opened  it,  or  improved  it. 

Now,  it  is  said  that  Mr.  Myers  being  the  grantor  of  Mr,  Newton's 
grantor,  and  the  plaintiff  also  claiming  under  Myers,  that  this  suit  whicli 
Meyers  instituted  against  the  city,  estops  him  any  way  from  claiming 
under  Myers.  We  cannot  see  on  what  settled  principle  that  can  be  urged 
to  result.  Mr.  Myers  brought  suit  against  the  city  as  to  Fourteenth 
street,  and  he  prevailed  as  against  the  city.  Wchardly  think  that  in  that 
case,  where  the  city  alone  was  defendant,  the  estoppel  arising  between 
him  and  the  city  became  a  muniment  of  title  to  his  grantee  of  this  land 
now  claimed  of  Mr.  Newton,  so  that  it  could  be  urged  by  any  subsequent 
grantee  of  Mr.  Myers  of  any  other  lot  in  this  addition. 

Whatever  Mr.  Myers  might  have  done  in  1865,  he  afterwards  abund- 
antly recognized  the  dedication  of  these  streets,  as  we  think.  He  mort- 
gaged to  Mr.  Ketchum  this  lot  33.  It  was  afterwards  sold  by  the  sheriff, 
and  the  plaintiff  became  the  purchaser;  and  we  think,  under  these  circum* 
stances,  it  cannot  be  urged  that,  whatever  the  effect  of  that  former  action 
was  between  Myers  and  the  city,  the  plaintiff  is  estopped  from  claiming 
that  this  is  a  public  street.  It  was  not  within  the  power  of  Mr. Myers, 
after  this  street  was  dedicated  and  recognized,*  by  private  contracts 
between  himself  and  any  other  individual,  to  have  estopped  his  grantees  of 
other  lots  from  insisting  upon  the  rights  which  they  otherwise  would 
have  as  to  this  street. 

In  some  of  these  deeds  Mr.  Myers  conveys  the  lots  by  lot  numbers. 
They  could  be  located  only  by  reference  to  this  plat  showing  these  streets; 
and  yet  he  proceeds  to  also  convey  the  land  adjacent  to  these  lots,  and 
which  constitute  a  part  of  these  streets.  We  think  that  it  cannot  be  said 
to  clearly  evince  an  intention  upon  the  part  of  the  grantor,  by  said  deeds, 
to  claim  to  possess  that  portion  of  the  street  adversely.  As  a  matter  of 
precaution  in  such  a  case,  it  would  be  well  for  a  grantee  of  a  piece  of  land 
bounding  and  abutting  upon  the  road  to  procure  the  legal  title  to  the  land 
covered  by  the  street  so  that  in  case  of  vacation  of  the  road,  or  if  otherwise 
the  question  should  arise,  the  title  would  be  in  him. 

In  our  view  of  the  whole  case,  and  as  we  find  the  facts  to  be,  the  de- 
cree of  this  court  must  be  in  favor  of  the  plaintiff,  and  that  the  defendants 
be  enjoined  from  continuing  their  structures,  or  obstructing  said  part  of 
Sixteenth  street;  and  that  the  costs  of  the  action  be  paid  by  defendants. 

OrvUU  S,  Brumback,  for  plaintiff. 

Bissell  &  Garrell,  IV.  S.  Thurston,  for  defendant. 
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MUNICIPAL    CORPORATIONS. 
[Cuyahoga  Circuit  Court,  November  18,  1897.] 
Hale,  Marvin  and  Caldwell,  JJ. 

In  ss  Tna  Annexation  of  Certain  Territory  to  thic  Town- 
ship OF  Nbwburgh. 

Petition  by  Trustees  of  Hami^et  to  County  Commissioners,  to  Change 
Township  Linbs. 

The  word  "Council"  as  used  in  sec  1380,  Rev.  Stat,  includes  the  board  of 
trustees  of  a  hamlet,  and  where  such  hamlet  is  situated  in  more  than  one 
township,  such  trustees  are  authorized  to  pass  a  resolution  directing  the 
filing  or  a  petition  with  the  commissioners  of  the  county,  praying  that  aa 
much  of  one  township  as  is  within  the  boundaries  of  said  hamlet,  be  annexed 
to  the  adjoining  township  in  which  said  hamlet  is  chiefly  located,  and  such 
county  commissioners  have  iurisdiction  to  act  ^ipon  such  petition. 

Marvin,  J. 

Que  of  the  municipal  corporations  of  Cuyahoga  county  is  the  hamlet 
of  Newburgh,  which  is  situated  chiefly  in  the  township  of  Newburgh.  but 
partly  in  the  township  of  Independence. 

On  the  7th  uay  of  December.  1 896,  the  trustees  of  this  hamlet  passed 
a  resolution  directing  the  filing  of  a  petition  with  the  commissioners  of 
the  county  praying  that  so  much  of  said  hamlet  as  lies  in  the  township  of 
Independence  be  annexed  to  the  township  of  Newburgh. 

In  pursuance  of  this  resolution  such  petition  was  filed  on  the  81st  day 
of  March,  1897.  Notice  of  such  filing  was  given  by  the  commissioners 
and  a  protest  against  such  annexation  was  thereafter  filed  with  them. 

The  matter  came  up  for  hearing  on  the  9th  day  of  June,  1897,  when 
said  petition  was  dismissed,  the  commissioners  holding  that  they  were 
without  jurisdiction  to  act  upon  the  petition. 

A  petition  in  error  was  thereafter  filed  in  the  court  ot  common  pleas 
seeking  to  reverse  this  action  of  the  commissioners,  and,  on  hearing,  that 
court  made  its  order  reversing  the  judgment  of  the  commissioners  and 
remanding  the  case  to  them  for  further  action. 

The  case  comes  to  this  court  upon  a  petition  in  error  seeking  to  re- 
^rcrse  the  judgment  of  the  court  of  common  pleas. 

It  is  conceded  by  counsel  for  the  plaintiff  that  if  the  trustees  of  the 
hamlet  are  authorized  by  law  to  direct  the  filing  of  a  petition  with  the 
commissioners  for  the  purpose  for  which  this  petition  was  filed,  then 
everything  required  by  law  was  done. 

Unless  authority  for  such  action  is  found  in  sec.  1380,  of  the  Rev. 
Stat.,  no  such  authority  exists.  §aid  statute  reads:  "If  the  limits  of  a 
TJiinicipal  corporation  *  *  *  include  territory  lying  in  more  than  one 
I  '  \  nship,  and  the  council  of  such  corporation  shall  *  *  *  by  vote 
of  :i  majority  of  the  members  thereof,  petition  the  commissioners  of  the 
jiioper  county  for  a  change  of  township  lines  so  as  to  make  them  iden- 
tical in  whole  or  in  part  with  the  limits  of  the  corporation,  such  board  of 
county  commissioners  may,  on  presentation  of  such  petition  with  the  pro- 
ceedings of  the  council  duly  authenticated,  at  any  regular  or -adjourned, 
sesion,  change  the  boundaries  of  the  township  or  townships  accordingly."^ 

It  will  be  observed  that  the  only   body  named  in  this  section  also 
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authorized  to  act  for  the  corporation  is  the  * 'council,"  so  that  unless  that 
-word  in  this  section  is  held  to  include  the  trustees  of  a  hamlet,  the  authority 
for  such  action  is  not  found  in  this  section. 

The  question,  therefore,  is,  whether  the  word  "council,"  as  here 
used,  does  include  the  trustees  of  a  hamlet. 

That  a  hamlet  is  a  municipal  corporation  is  fixed  in  the  classification 
of  municipal  corporations,  sec.  1546,  of  the  Rev.  Stat.  Sec.1648,  pro- 
vides that  the  trustees  of  a  hamlet  shall  have  the  control  of  the  hamlet 
— ^that  they  constitute  the  legislative  body.  A  hamlet  has  no  council. 
That  the  legislature  have  overlooked  the  distinction  between  the  mun- 
icipal corporations  ha^ng  a  council  and  those  not  having  a  council,  in  more 
than  one  instance,  is  manifest  by  referring  to  the  statutes. 

Section  3438,  which  is  a  section  in  reference  to  the  right  to  construct 
street  railroads,  reads :  "The  right  so  to  construct  or  extend  such  railway 
within  or  beyond  the  limits  of  a  municipal  corporation  can  be  granted 
only  by  the  council  thereof,  by  ordinance." 

Section  1651,  provides  that  the  board  of  trustees  of  the  hamlet  shall 
have  exclusive  jurisdiction  over  the  streets  and  alleys  ot  such  municipality. 

Section  2501,  provides  that  nothing  shall  be  done  toward  the  con- 
struction of  a  street  railroad  in  the  streets  of  a  municipal  corporation 
until  consent  of  the  council  of  such  corporation  is  obtained. 

Keeping  in  mind  the  fact  that  the  trustees  have  exclusive  jurisdiction 
of  the  streets  and  alleys  of  the  hamlet,  it  seems  clear  that  they  constitute 
a  body  which  must  act  for  the  municipality,  under  the  provisions  both  of 
sec.  3438,  and  of  sec.  2501;  and  this  court  in  a  recent  case,  viz.,  The 
Hamlet  of  Newburgh  v.  The  Akron,  Bedford  and  Cleveland  Railroad  Com- 
pany, held,  that  the  consent  for  the  construction  of  such  railroad  along 
the  streets  in  the  hamlet  of  Newburgh  must  be  obtained  from  the  board 
of  trustees  of  such  hamlet;  that  board  having,  as  already  noted,  exclusive 
control  of   the  streets  and  alleys. 

On  the  21st  day  of  May,  1894,  the  legi.slature  passed  an  act  found  in 
91  O.  L. ,  397,  providing  for  the  use  of  electricity  as  a  motive  power  in 
the  propulsion  of  cars  on  railroads,  and  in  this  act  it  is  provided  that: 
* 'Before  any  poles  and  wires  shall  be  constructed  through  or  along  the 
streets,  alleys  or  public  grounds  of  any  municipal  corporation ,  plans  of 
such  construction  shall  be  submitted  and  approved  by  the  municipal  coun- 
cil of  such  corporation." 

It  is  clear  t%it  if  the  holding  of  this  court  in  the  case  herein  before 
noted  was  correct,  the  word  "council"  as  used  in  this  section  must  include 
the  trustees  of  the  hamlet. 

Section  1619,  read  in  connection  with  sec.  1617,  Rev.  Stat., 
makes  it  manifest  that  the  word  "council"  as  used  in  sec.  1619,  must 
include  the  trustees  of  a  hamlet.  The  chapter  is  devoted  to  the  advance- 
ment or  reduction  in  grade,  of  municipal  corporations.  Section  16lt, 
reads  in  part:  '*To  ascertain  what  cities  of  the  second  class  are  entitled  to 
become  cities  of  the  first  class;  what  villages  are  entitled  to  become  cities, 
and  theirproper  class :  and  what  hamlets  are  entitled  to  become  villages." 
etc.  Now  the  ^ay  in  which  they  may  be  changed  as  provided  in  Sec. 
1619,  is:  **When  the  statement  has  been  published,  the  council  of  any 
corporation  which,  according  to  such  statement,  shall  have  the  required 
population  to  be  advanced  to  a  corporation  of  a  higher  class  or  grade, 
shall  have  the  power  at  any  time  by  ordinance  passed  for  such  purpose, 
to  submit  to  voters  of  the  corporation  the  question  whether  such  corpo- 
ration shall  be  advanced." 
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Now  remembering  that  in  sec.  1617,  one  of  the  municipal  corpor- 
ations, for  the  advancement  of  which  provision  is  made,  and  that  in  sec 
1619,  the  body  which  shall  pass  the  resolution  is  the  cowicil  of  such  muni- 
cipal corporation,  it  is  clear  that  sec.  1619,  when  it  uses  the  word  council 
means  the  legislative  body  and  includes  the  trustees. 

Again,  in  sec.  2835,  of  the  Rev.  Stat  .,as  found  in  Smith  &  Benedict, 
the  statute  before  the  last  amendment,  this  language  is  used :  "When- 
ever it  is  desired  by  the  voters  of  a  township  or  municipal  corporation'* 
to  do  certain  things  which  are  enumerated  there,  "the  trustees  of  the 
township  or  the  council  of  the  municipal*  corporation  may  issue  and  sell 
their  bonds.**  Provision  i8  here  made  for  town^ips  and  municipal  cor- 
porations to  issue  and  sell  bonds  for  certain  purposes,  and  the  provision 
is  that  the  trustees  of  the  township  and  the  council  of  the  municipal  cor- 
poration shall  do  certain  things  in  order  to  accomplish  it. 

Section  2836,  throws,  as  we  think,  some  light  upon  this :  "For  the 
payment  of  bonds  issued  under  the  proceeding  section,  the  township, 
trustees  or  municipal  conncil  shall  levy  a  tax.*'  Now  taking  sec.  2836,  in 
connection  with  sec.  2835,  as  amended  in  10  O.  L.,  229,  and  the  proposi- 
tion that  the  legislature  have  not  kept  clearly  in  mind  the  fact  that  a 
a  hamlet  is  a  municipal  corporation,  and  that.the  legislative  body  is  not  a 
council,  is  very  manifest. 

The  amended  sec.  2835,  reads :  ''The  trustees  of  any  township  or 
hamlet,  or  the  council  of  any  municipal  corporation  may  issue  bonds.** 
Now  the  legislature  clearly  overlooked  the  fact  in  this  amendment  that  a 
hamlet  was  a  municipal  corporation  at  all.  It  is  manifest  that  they 
undertook  in  sec.  2835,  to  provide  that  these  bonds  might  be  is.sued  by 
townships,  hamlets  and  other  municipal  corporations,  yet,  the  only  way 
for  providing  for  the  payment  of  such  bonds  is  found  in  sec.  2836,  which 
speaks  of  the  township  trustees  and  the  council  of  municipal  corpo- 
rations. 

What  has  been  so  far  said,  disposes,  as  we  think,  of  the  question  that 
the  legislature  may  have  meant  to  include  hamlets  among  the  municipal 
corporations  which  could  seek  the  annexation  to  the  township  in  which  it 
was  chiefly  situated,  of  such  parts  of  other  townships  as  contain  some  parts 
of  the  hamlet.  In  short,  the  fact  that  the  word  "council"  is  used  does  not 
necessarily  indicate  that  it  must  be  only  such  municipal  corporation  as 
has  a  council.  The  only  way  to  give  effect  to  all  of  the  language  of  sec. 
1380,  is,  to  hold  that  the  word  "council"  includes  truces  of  a  hamlet  as 
it  does  in  the  other  statutes  to  which  attention  has  been  called.  And  to 
so  hold,  as  we  think,  results  in  carrying  out  the  clear  intent  of  the  legis- 
lature, that  intent  was  doubtless  to  do  away  with  the  inconvenience  of 
having  those  re*<iding  in  different  parts  of  the  same  municipal  corpo- 
ration, residing  at  the  same  time,  in  different  townships,  which  often  neces- 
sitates the  providing  of  separate  ballots  and  boxes  to  be  used  at  the  same 
polls,  for  the  voters  of  the  several  townships,  the  exercise  of  jurisdiction 
by  justices  of  the  peace  and  of  authority  by  other  officers  of  the  several 
townships  in  different  parts  of  the  same  municipality,  and  other  incon- 
veniences. 

Judge  Ranney  says  in  his  opinion  in  the  case  of  The  State  v.  Blake, 
2  O.  S.,  152:  "It  is  a  settled  rule  of  construction  that  the  intention  of 
he  law-maker  is  to  be  deducted  from  a  view  of  the  whole,  and  every 
part  of  the  enactment,  taken  and  compared  together.  He  must  be  pre- 
sumed to  have  intended  to  be  consistent  with  himself  throughout,  and  at 
tiie  i>ame  time  to  have  intended  effect  to  be  given  to  each  and  every  part 
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of  the  law.  And  from  this  it  results  that  general  language  found  in  one 
part,  is^  to  be  modified  and  restricted  in  its  application,  when  it  would 
otherwise  conflict  with  specific  provisions  found  in  another;  and  this 
from  the  reasonable  and  almost  irresistible  conclusion,  that  when  the 
inind  is  directed  to  any  particular  subject,  the  language  used  is  more 
likely  to  express  the  intention  than  the  general  words  which  might  other- 
wise cover  it,  but  from  which  it  does  not  appear  that  the  particular  case 
was  intended  to  be  provided  for. " 

We,  therefore,  hold  that  the  court  of  common  pleas  was  right,  and 
the  judgment  is  affirmed. 

Attorneys,  Carpenter  &  Young  \  M.  W.  Cope. 


ERROR. 

[Haneock  Circuit  Court,  May  Term,  18W.] 
Day,  Price  and  Norris,  JJ. 

*  Jos.  T.  Barton  et  al.  v.  American  National  Bank. 

1.  SiMPLV  Filing  Petition  Without  Issue  and  O&dbr  op  Summons  Does  Not 
Commence  Proceedings  in  Error. 

Simply  filing  a  petition  in  error,  without  issue  and  service  of  summons,  without 
filing  original  paper  and  transcript  of  the  record,  as  provided  in  sec.  6716, 
Rev.  Stat.,  will  not  avail  to  commence  a  proceeding  in  error. 

2.  Papers  Need  Not  Be  Filed  Concurrently. 

It  is  not  necessary,  however,  that  the  filing,  as  required  by  said  section,  should 
be  concurrent  in  point  of  time,  but  it  is  essential  that  the  property  all  be  or 
file  together,  within  the  six  months. 

Krror  to  the  Court  of  Common  Pleas  of  Hancock  county. 

Day,  J. 

The  case  was  submitted  and  disposed  of  on  a  motion  to  dismiss  the 
petition  in  error.  The  facts  are:  On  September  15, 1896,  a  judgment 
was  entered  against  the  plaintiffs  in  error,  in  favor  of  the  defendant  in 
error,  for  the  sum  of  $152.74,  by  virtue  of  a  warrant  of  attorney,  attached 
to  a  promissory  note  then  due  and  payable,  authorizing  any  attorney  at 
law  to  appear  and  confess  a  judgment,  in  a  court  of  record,  against  the 
makers  of  the  note  and  warrant  of  attorney,  and  in  favor  ot  the  legal 
holder  thereof. 

On  March  12, 1897,  within  six  months  from  the  rendition  of  the  judg- 
ment, a  petition  in  error  was  filed,  with  a  precipe  for  a  summons  in  error ; 
but  no  transcript  of  the  final  record,  or  of  the  docket  or  journal  entries 
was  filed,  nor,  was  any  of  the  original  papers  of  the  case  filed  until  March 
23,  1897,  when  copies  of  the  journal  entries  were  placed  on  file.  There 
was  nothing  on  file  within  six  months  from  the  entering  of  the  judgment, 
except  the  petition  in  error.  Presumably  a  summons  in  error  was  issued 
and  served  on  the  defendant,  lor  the  case  got  a  number,  was  placed  on 
the  trial  docket  and  assigned  for  hearing  at  the  present  term  of  the  court ; 
and  defendant  in  error  makes  an  appearance  with  a  motion  to  strike  the 
petition  from  the  files,  for  the  reason  that  a  transcript  of  entries  and  the 
original  papers  were  not  filed  in  the  circuit  court,  within  six  months  after 
the  rendition  of  the  judgment  in  the  case;  and  on  this  motion  the  cas^ 
was  submitted  to  the  court.  


*  Tbls  deotakm  la  aistlngulahed  and  approved  In  Marx  t  Loo,  post,  lOS. 
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An  action  in  error,  to  procure  the  reversal  of  a  judgment,  can  only  be 
commenced  within  six  months  after  the  rendition  of  the  judgment  sought 
to  be  reversed;  and  whether  the  motion  submitted  in  this  case  shall  pre- 
vail, or  not,  depends  .upon  the  fact  as  to  whether  the  plaintiffs  accom- 
plished the  commencement  of  an  action  in  error  by  the  simple  filing  of  a 
petition  in  error,  without  the  original  papers  and  transcripts  of  the 
record. 

The  statute  provides  how  such  action  may  be  commenced,  and  specifi- 
cally defines  what  must  be  done- -what  steps  taken — to  accomplish  the 
commencement  of  an  action  in  error.  Sec.  6713.  Rev.  Stat.,  provides 
that  the  proceeding  to  obtain  a  reversal  of  a  judgment  shall  be  by  peti- 
tion in.  error,  filed  in  the  court  having  power  to  make  the  reversal,  set- 
ting forth  the  errors  complained  of.  Upon  this  petition  a  summons  must 
be  issued  and  served ;  the  summons  must  contain  a  statement  that  a  pe- 
tition in  error  has  been  filed  in  the  case.  The  next  two  sections,  6714  16^ 
provide,  when  a  summons  in  error  shall,  and  shall  not,  issue.  Sec.  1716, 
Rev.  Stat.,  provides  :  1 

"  The  plaintiff  in  error  shall  file  with  his  petition,  either  a  transcript  of 
the  final  record,  or  a  transcript  of  the  docket  or  journal  entries,  with 
such  original  papers  or  transcripts  thereof  as  are  necessary  to  exhibit  the 
error  complained  of,  etc." 

The  filing  of  one  of  these  re4uisite  things,  separately  from  the  others, 
within  the  six  months  time  fixed  and  limited,  will  not  avail  to  commence 
a  proceeding  in  error.  Eithei*  one  alone,  would  be  a  vain  and  futile 
thing ;  as  neither  would  exhibit  to  the  reviewing  court  the  error  com- 
plained of.  Of  course,  it  is  not  necessary  ihat  the  filing  be  concurrent  in 
point  ol  time  of  filing ;  the  petition  might  be  filed  on  one  day,  the  tran- 
script on  another  and  the  original  papers  on  still  another ;  but  it  is  essen- 
tfal  that  they  all  be  on  file  together,  within  the  six  months  ;  and  a  failure 
taso  file  all  of  them,  is  a  failure  to  comply  with  the  mandatory  pro- 
visions of  the  statute;  in  which  event  no  proceeding  in  error  is  com- 
menced, and  no  action  is  procured  to  be  pending. 

The  motion  is  allowed  and  the  petition  in  error  is  dismissed. 

Price  and  Norris,  JJ.,  concur. 

Albert  Zugschwert,  tor  plaintiff. 

H.  F.  Burkeif  for  defendant. 


NEGLIGENCE. 

[Lucas  Circuit  Court,  January  Term,  1893.] 
Bentley,  Haynes  and  Scribner,  JJ. 

*  Toledo,  Columbus  and  Cincinnati  Ry.  v.  Joseph  Frick. 

1.  RArLROAD   Company   Must  Fill  Spaces  Between  Ties  xnd  Rails  Near 
Switches.  ^ 

A  railway  company  is  bound  to  use  reasonable  and  proper  care,  at  points  near 
the  switches,  to  so  fill  the  spaces  between  the  rails  and  between  the  ties,  that 
employees  engaged  in  coupling  and  uncoupling  cars,  may  have  reasonable 
assurance  of  safely  in  pabsing  along  in  the  performance  of  their  duties. 

2.  Not  NhGLiGENCR  TO  Uncoui'LE  Moving  Train  When  Necessity  Requires 
IT  TO  be  Done  that  Way. 

While,  as  a  general  rule,  it  may  be  negligence  on  the  part  of  a  brakeman  to  en- 
deavor to  uncouple  moving  cars,  it  is  not  so  when  it  appears  that  in  order  ta 
get  the  proper  slack  to  uncouple  the  cars,  it  is  necessary  to  have  the  train  in 
motion . ^ 

*The  judgment  in  this  case  was  afllnned  by  the  Supreme  Oourt  in  61 0.  S.,  575 ;  unreported 
Dlokman  and  Burke t,  JJ..  dissenting. 
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3^  In  Considering  Question  of  Contribotory  Nkgligbncb,  Character  of 
PijiiNTiFp's  Duties  Should  Bu  Remembkred. 
Where  testimony  is  conflictiug  as  to  plaintiff's  knowledge  of  the  condition  of 
the  track  at  certain  places,  involving  the  question  of  contributory  negligence, 
it  is  not  the  province  of  an  appellate  court  to  disturb  the  findings  of  the  jury 
and  in  this  connection  it  is  the  duty  of  the  court  to  remember  that  the  duty 
of  the  employee  was  one  that  occupied  his  mind  and  that  it  was  very  difficult 
for  him  to  give  attention  to  the  coupling  and  uncoupling  oi  cars,  at  such 
point,  and  protect  his  hands  and  at  the  same  time  watch  closely  the  place 
where  he  should  put  his  feet 

Haynes,  J. 

A  petition  in  error  is  filed  in  this  case  to  reverse  the  judgment  df  the 
court  of  common  pleas.  It  is  a  case  where  Joseph  Frick  was  plaintiff 
and  the  railroad  company  was  detendant.  The  action  was  brought  in 
the  court  below  for  the  purpose  of  recovering  damages  from  the  de- 
fendant for  the  loss  of  an  arm,  from  an  injury  which  plaintiff  had  suf- 
fered while  in  the  employ  of  the  defendant  company.  Trial  was  had, 
and  judgment  was  rendered  for  a  certain  sum  in  favor  of  the  plaintiff  and 
against  the  detendant.  A  motion  ior  a  new  trial  was  filed,  in  which  tlie 
pounds  set  forth  for  a  new  trial  are :  That  the  verdict  was  not  sus- 
tained by  sufficient  evidence ;  for  several  errors  of  law  occurring  at  the 
trial,  to  the  commission  of  each  and  evefy  one  of  which  the  defendant  at 
the  time  excepted ;  and  for  other  manifest  errors  apparent  upon  the  face 
of*the  record.  The  petition  in  error  sets  out  as  causes  of  error :  that  the 
court  erred  in  overruling  the  motion  of  plaintiff  in  error  for  a  new  trial ; 
that  the  facts  set  forth  in  the  petition  are  not  sufficient  in  law  to  main- 
tain the  said  action  against  plaintiff  in  error.  There  are  some  other 
points,  but  these  are  the  main  ones. 

The  principal  point  argued  is,  that  the  petition  in  error  does  not 
set  forth  a  cause  of  action  in  favor  of  the  plaintiff"  below  against  the  de- 
fendant.    The  main  portions  of  the  petition  are  as  follows  : 

*'  Plaiptiff  further  says  that  on  the  26th  day  of  August,  1890,  he  was 
an  employee  of  the  said  defendant  in  the  capacity  of  a  brake^ian  on  freight 
trains.  Plaintiff  further  says,  that  it  was  the  duty  of  the  said  defendant 
to  have  filled  the  open  space  between  the  ties  projecting  outside  of  the 
rails  of  its  said  railroad,  and  thereby  protect  its  employees  engaged  in  the 
work  of  switching,  coupling  and  uncoupling  cars,  against  the  danger  of 
having  their  feet  caught  in  such  open  spaces,  and  being  thrown  down 
and  run  over  and  crippled  or  killed  by  the  cars  that  they  were  switching, 
coupling  or  uncoupling.  Plaintiff  further  says,  that  the  said  defendant, 
at  a  point  near  the  station  of  Stewartsville,  a  station  on  the  line  of  said 
railroad  aforesaid,  about  three  or  four  hundred  feet  north  of  the  place  where 
the  New  York,  Chicago  &  St.  Louis  Railroad  crosses  the  railroad  of  said 
defendant,  the  said  defendant,  wrongfully,  carelessly,  negligently  and 
unlawfully  omitted  and  neglected  to  fill  the  spaces  between  the  ties  on 
the  west  side  of  said  railroad,  and  for  a  long  time  prior  to,  and  at  said 
date,  permitted  the  spaces  between  the  said  ties  to  remain  open,  unpro- 
tected, and  unfilled  at  the  said  point,  whereby  its  employees,  undertaking 
to  couple  or  uncouple  cars  as  aforesaid,  were  liable  to  have  their  feet 
caught  therein,  and  thrown  forward  and  injured  by  passing  trains  upon 
the  said  tracks ;  all  of  which  was  well  known,  or  by  the  use  of  reasonable 
care,  might  have  been  known  to  the  said  defendant,  and  was  unknown  to 
this  plaintiff." 

And  this  petition  further  avers,  that  while  at  this  point  in  question 
engaged  in  the  duty  of  uncoupling  a  car.  he  stepped  into  one  of  those 


Digitized  by 


Google 


30  OHIO  CIRCUIT  DHCIr^lONS.  VoL 

Lucas  Circuit  Court. 


spaces,  was  thrown  forward  upon  the  track  without  any  fault  on  his  part» 
and  suffered  an  injury  which  caused  the  loss  of  his  right  arm. 

The  defendant,  for  answer, 

"  Admits  that  the  open  space  between  the  ties  projecting  outside  of 
the  rails  of  its  said  railroad,  was  unfilled  at  the  time  of  the  accident  in  the 
petition  alleged,  and  had  never  been  filled  since  the  construction  of  the 
railroad  at  the  point  of  said  accident,  or  at  any  other  point  along  the  line  of 
said  railway.  It  further  admits,  that  the  plaintiff,  while  engaged  in 
switching  cars  in  a  moving  train  at  Stewartsville,  was  so  injured,  that  his 
left  arm  was  amputated.  But  defendant  denies  each  and  all  the  other 
allegations  ot  the  petition  not  hereinbefore  specifically  admitted  to  be 
true." 

A  reply  was  filed,  denying  all  the  new  allegations  in  the  answer. 

The  case  proceeded  to  trial,  and  evidence  was  offered  as  to  the  con- 
dition of  the  road-bed  at  the  point  in  question.  Evidence  was  also 
offered  tending  to  show  that  at  other  points  upon  the  line  of  the  road, 
near  the  stations,  and  at  the  points  where  ordinarily  the  brakemen  would 
be  occupied  in  coupling  or  uncoupling  cars,  or  switching  cars,  the  spaces 
between  the  ties  outside  of  the  rails  were  filled.  Evidence  was  offered 
on  the  part  of  the  defendant,  tending  to  prove  that  that  was  not  so ;  that 
the  plan  adopted  by  the  owners  of  the  road  in  constructing  it  was,  in 
ballasting,  to  fill  the  space  between  the  track  to  a  point  at  the  center  even 
with  the  top  of  the  ties,  and  then  to  slope  that  off  a  little  as  they 
approached  the  rail  on  either  side,  and  as  they  neared  the  rail,  sloping  a 
little  more,  so  that  it  would  leave  a  space  under  the  rail  of  about  two 
inches,  passing  down  to  the  end  of  the  tie — it  was  about  twenty-two 
inches  from  the  rail  to  the  tie — or  near  the  bottom  of  the  tie,  and  extend- 
ing on  that  on  a  slope ;  and  this,  it  was  averred,  and  the  testimony  was 
oflfered  to  show,  was  done  for  the  purpose  of  enabling  the  water  to  run 
off  the  track  speedily,  so  as  to  keep  the  track  dry  and  prevent  the  ties 
from  rotting,  and  water  accumulating  so  as  to  make  the  track  soft.  And 
testimony  waspffered  on  the  part  of  the  defendant  to  show  that  that  was 
the  condition  of  the  track  at  all  points,  including  the  points  where  the 
switching  was  done,  as  well  as  upon  the  general  line  of  the  tracks. 

The  evidence  being  closed,  the  case  was  submitted  to  the  jury  upon 
the  charge  of  the  court,  without  any  requests  being  made  by  either  party, 
so  far  as  the  record  discloses,  and  without  any  exceptions  being  taken  to 
the  charge  by  either  party.  In  that  charge  the  court  submitted  the  ques- 
tion in  regard  to  the  condition  of  the  track  or  road-bed  of  the  defendant 
in  the  following  language : 

"  The  burden  of  proof  to  show  negligence  on  the  part  of  the  railroad 
company  is  upon  the  plaintiff.  Negligence,  which  is  the  gist  of  the 
action,  is  not  to  be  presumed,  but  must  be  proven.  There  is  no  presump- 
tion that  the  railroad  company  was  negligent,  from  the  mere  fact  that  the 
plaintiff  was  injured  while  he  was  in  the  employ  of  the  company,  or  while  he 
was  performing  his  duty  as  an  employee  of  the  company.  To  entitle  the 
plaintiff"  to  recover  damages,  it  is  incumbent  upon  him  to  show  affirma- 
tively, and  by  a  fair  preponderance  of  evidence,  that  the  company  was 
negligent  in  the  respect  complained  of ;  that  is,  in  omitting  to  fill  the 
space  between  the  ties  outside  of  the  rails  at  the  place  where  the  injury 
occurred ;  and  it  is  incumbent  upon  the  plaintiff  to  show,  by  a  fair  pre- 
ponderance of  evidence,  that  his  injury  resulted  from  such  alleged  negli- 
gence. He  cannot  recover  if  the  injury  was  produced  by  any  cause  for 
which  the  railroad  company  in  law  is  not  responsible.    He  cannot  recover 
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if,  by  his  own  want  of  care,  he  contributed  in  any  degree  to  his  injury. 
Now,  if  the  plaintiff  received  his  injury  in  consequence  of  the  negligence 
of  the  company,  under  the  rules  which  I  shall  give  you,  and  was  himself 
free  from  any  fault  contributing  to  the  injury,  then  he  is  entitled  to 
recover  such  damages  as  the  proof  shows  he  has  sustained ;  but  if  the 
injurj'  was  not  caused  by  negligence  on  the  part  of  the  railroad  company, 
or  if  the  plaintiff,  by  his  own  want  of  care,  contributed  to  the  injury,  then 
he  is  not  entitled  to  recover,  and  in  that  case  your  verdict  must  be  for  the 
defendant." 

•*Tke  two  principal  questions,  then,  in  the  case  which  you  are  to 
determine  from  the  evidence,  are : 

"  First : — Whether  the  railroad  company  was  negligent  in  omitting 
to  fill  the  space  between  the  ties  at  the  place  of  the  injury,  and  whether 
the  injury  was  caused  by  such  negligence. 

"Second: — Whether  the  plaintiff  was  himself  free  from  fault  con- 
tributing to  the  injury. 

**  The  relation  between  ^the  plaintiff  and  defendant  was  that  of 
master  and  servant,  and  the  law  imposes  certain  duties  upon  each  of  the 
parties  to  that  relation,  both  upon  the  master  and  also  upon  the  servant. 
It  was  the  duty  of  the  railroad  company,  the  master,  to  use  ordinary  and 
reasonable  care  in  providing  for  its  employees  a  safe  and  suitable  place  in 
which  to  do  their  work ;  and  ordinary  and  reasonable  care  is  such  an 
ordinarily  prudent  persons  or  corporations  are  assumed  to  exercise  under 
the  same  or  similar  circumstances.  The  company  is  not  required  to  use 
extraordinary  care,  nor  is  it  required  to  do  that  which  is  unreasonable  or 
impracticable,  taking  into  consideration  all  the  circumstances.  The  com- 
pany does  not  guarantee  the  absolute  safety  of  its  employees;  it  is  not 
an  insurer  of  its  employees;  it  is  required  only  to  use  what  would  be 
reasonable  care  under  all  the  circumstances  of  the  case. 

"You  will  first  determine  from  the  evidence  how  the  injury  occurred. 
Did  it  occur  by  the  plaintiff  having  his  foot  caught  between  the  ties — in 
the  spaces  between  the  ties — while  attempting  to  uncouple  cars ;  or  did 
it  occur  in  some  other  way  ?  If  it  occurred  as  alleged  by  the  plaintiff, 
did  the  company  fail  to  use  reasonable  and  ordinary  care  in  omitting  to 
fill  the  spaces  between  the  ties  at  the  place  where  the  injury  occurred? 
Xow,  gentlemen,  that  is  a  question  of  fact  purely,  which  you  must  deter- 
mine irom  all  the  evidence  in  the  case.  Everything  must  be  considered; 
the  place  where  the  injury  occurred  ;  all  the  objects  and  purposes  to  be 
accomplished  in  the  construction  of  the  defendant's  road-bed ;  the  duty 
of  the  company  to  its  employees;  the  safety  of  the  road-bed  tor  trains  to 
pass  over  it,  and  what  would  be  practicable  and  reasonable  in  view  of  all 
the  circumstances  of  the  case.  You  may  consider  whether  or  not  the 
road-bed  of  the  defendant  at  the  point  of  the  injury,  was  constructed  in 
accordance  with  the  regular  mode  of  construction  at  similar  places  adopted 
by  the  company,  if  there  was  such  a  mode  of  construction.  If  the  road- 
bed at  the  place  of  the  injury  was  constructed  in  accordance  with  such 
regular  mode,  and  the  plaintiff  knew  this,  or  might  have  known  it  by 
the  exercise  of  reasonable  care,  then  the  company  is  not  chargeable  with 
negligence.  But  if  there  was  no  regular  mode  of  construction  at  similar 
places,  or  if  the  mode  of  construction  at  the  place  of  the  injury  was 
materially  different  from  such  regular  mode  of  construction,  then  you 
may  take  that  fact  into  consideration  in  connection  with  all  the  other 
evidence,  in  determining  whether  there  was  any  negligence.  The  inquiry 
is :  whether,  under  all  the  circumstances  and  all  the  facts,  the  com  pan  v 
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did,  or  did  not,  use  reasonable  care  in  omitting  to  fill  these  spaces  at  the 
place  of  the  injury.*' 

To  this  charge,  as  I  have  stated,  no  exception  was  taken.  The  ques- 
tion which  was  very  fully  argued  here,  by  counsel  on  behalf  of  plaintiff 
in  error,  is  this :  He  asserts  in  substance,  as  a  proposition  of  law — I  will 
not  undertake  to  give  his  words — the  right  of  the  company  to  construct 
its  road  in  conformity  to  a  plan  of  its  own  choosing,  and  that  those  who 
take  service  with  it,  take  it  with  the  risk  incident  to  that  service.  And  he 
avers  that  the  petition  does  not  state  a  cause  of  action,  because  there  is 
no  averment  that  there  was  any  mistake  in  the  plan,  but  simply  that 
the  plan  did  not  provide  for  the  filling  of  the  spaces  between  these  ties. 

The  question,  in  the  form  in  which  it  is  presented,  is  rather  new  to 
us.  We  have  endeavored  to  give  very  careful  attention  to  the  arguments 
that  have  been  advanced  and  to  the  authorities  that  have  been  cited. 
An  authority  nearly  approaching  the  position  that  is  taken  by  plaintiff, 
will  be  found  in  122  U.  S.,  Tuttle  v.  Railway  Co.  In  the  opinion  of  the 
court,  on  page  194,  it  appears  that  at  Detroit,  in  the  yards  of  the  com- 
pany, there  was  a  curve  called  a  boot- jack,  which  was  a  very  sharp 
curve,  and  that  the  plaintiff,  who  was  an  old  employe,  attempted  to 
couple  cars  that  were  passing  around  that  curve,  and  he  approached  them 
on  the  concave  side.  The  cars,  when  they  came  together,  did  so  in  such 
a  way  that  the  draw-bars  did  not  meet,  and  the  cars  pressed  together. 
Judgfe  Bradley  says: 

"We  have  carefully  read  the  evidence  presented  by  the  bill  of  ex- 
ceptions,  and,  although  it  appears  that  the  curve  was  a  very  sharp  one 
at  the  place  where  the  accident  happened,  yet  we  do  not  think  that  pub- 
lic policy  requires  the  courts  to  lay  down  any  rule  of  law  to  restrict  a 
railroad  company  as  to  the  curves  it  shall  use  in  its  freight  yards  and 
depots,  where  the  safety  of  passengers  and  the  public  is  not  involved; 
much  less  should  it  be  left  to  the  vague  and  uncertain  opinions  of  juries 
to  determine  such  an  engineering  question.  The  interest  of  railroad 
companies  themselves  is  so  strongly  in  favor  of  easy  curves  as  a  means  of 
facilitating  the  movement  of  their  cars,  that  it  may  well  be  left  to  the 
discretion  of  their  officers  and  engineers  in  what  manner  to  construct 
them  for  the  proper  transaction  of  their  business  in  the  yards,  etc.  It 
must  be  a  very  extraordinary  case,  indeed,  in  which  their  discretion  in 
this  matter  should  be  interfered  with  in  determining  their  obligations 
to  their  employees.  The  brakemen  and  others  employed  to  work  in  such 
situations  must  decide  for  themselves  whether  they  will  encounter  the 
hazards  incident  thereto ;  and  if  they  decide  to  do  so,  they  must  be  con- 
tent to  assume  the  risk." 

He  refers  to  the  case  of  Randall  v.  B.  &  O.  R.  R.,  109  U.  S.,  where 
it  is  said: 

**A  railroad  yard,  where  trains  are  made  up.  necessarily  has  a  great 
number  of  tracks  and  switches  close  to  one  another,  and  any  one  who 
enters  the  service  of  a  railroad  corporation  connected  with  the  moving  of 
trains,  assumes  the  risk  of  that  condition  of  things." 

He  further  says,  in  reference  to  this  particular  case: 

**It  is  for  those  who  enter  into  such  employments  to  exercise  all  that 
care  and  caution  which  the  perils  of  the  business  in  each  case  demand. 
The  perils  of  the  present  case,  arising  from  the  sharpness  of  the  curve, 
were  seen  and  known.  They  were  not  like  the  defects  of  unsafe 
machinery  which  the  employer  has  neglected  to  repair ;  and  which  his 
employees  have  reason  to  suppose  is  in  proper    working    condition. 
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Kvervthinc:  was  open  and  visible,  and  the  deceased  had  only  to  use  his 
senses  and  his  faculties  to  avoid  the  dangers  to  which  he  was  exposed. 
One  of  these  dangers,  was  that  of  the  draw-bars  slipping  and  passing 
each  other  when  the  cars  were  brought  together.  It  was  his  duty  to 
look  out  for  this,  and  avoid  it.  The  danger  existed  only  on  the  inside 
of  the  curve.  This  must  have  b^en  known  to  him.  It  will  be  pre- 
sumed that,  as  an  experienced  brakeman,  he  did  know  it ;  for  it  is  one 
of  those  things  which  happen,  in  the  course  of  his  employment,  undex 
such  conditions  as  existed  here." 

A  case  was  cited  in  89  Fed.  Rep.,  419,  in  which  Judge  Colt,  of  the 
circuit  court,  delivered  an  opinion.  The  question  arose  over  an  injury 
received  by  a  freight  conductor,  causing  his  death,  which  injury  resulted 
from  the  negligence  of  defendant  company  in  its  construction  of  a  side- 
track at  a  certain  point,  the  claim*  being,  that  the  side-track  was  defec- 
tively constructed.  It  seems  that  the  accident  was  caused  by  a  collision 
of  a  freight  train  in  charge  of  a  conductor  with  a  freight  car  which  had 
drifted  from  a  side-track,  and  that  the  company  failed  to  employ  stop 
blocks  or  proper  means  ifor  blocking  the  cars  when  upon  the  side-track. 
Upon  the  trial  of  the  case  before  a  jury,  the  court  had  instructed  the  jury 
to  say,  ** whether  the  siding  was  constructed  in  accordance  with  scientific 
railroad  construction,  and  whether,  in  its  construction,  with  respect  to 
stop  blocks,  or  to  securities  against  a  car  being  blown  out  on  to  the  main 
track,  the  company  exercised  ordinary  care."  Before  the  case  came  up 
on  a  motion  for  a  new  trial,  this  decision  had  been  made  which  is  re- 
ported  in  122  U.  S.,  and  following  that  the  circuit  judge  granted  a  new 
trial  for  the  error  in  the  charge  which  I  have  just  read.  So  it  seems  that 
the  judge  had  originally  started  out  with  the  opinion  that  it  was  a  ques- 
tion of  the  exercise  of  ordinary  care  on  the  part  of  the  railroad  company. 

There  is  an  instructive  case  in  8  Allen,  441,  which  we  think  takes  a 
different  view  of  the  question.  In  that  case,  the  defendant  was  sued  for 
an  injury  that  had  occurred  to  one  of  its  servants  who  had  endeavored  to 
uncouple  the  cars  of  a  train  at  a  point  near  where  its  railroad  crossed  the 
highway,  and  near  its  intersection  with  another  railroad.  It  was  shown 
that  certain  planks  had  been  laid  down  there  at  a  certain  time  that  had 
become  defective,  and  that  there  war*  a  hole  in  them  through  which  the 
plaintiff  stepped  while  endeavoring  to  uncouple  the  cars.  So  that  the 
question  arose,  perhaps,  in  part,  as  to  whether  the  defendant  had  been 
negligent  in  keeping  up  the  plank  as  originally  laid,  and  the  discussion 
of  the  question  has  much  that  is  interesting.  The  judge  delivering  the 
opinion  on  behalf  of  the  Supreme  Court,  says : 

"But,  in  the  next  place,  a  decisive  answer  to  this  ground  of  defense 
18,  that  it  does  not  appear  that  the  defect  in  the  road,,  which  was  the 
proximate  cause  of  the  accident,  was  the  result  of  any  such  negligence 
of  a  servant  of  the  defendants,  that  they  would  be  excused  from  liability. 
It  was  caused  by  a  want  of  repair  in  the  superstructure  or  road-bed 
between  the  tracks  of  the  defendant's  road,  where  it  crossed  the  highway. 
In  other  words,  the  defendants  neglected  to  keep  a  portion  of  their  road, 
where  it  was  necessary  for  the  plaintiff  to  go  in  the  discharge  of  his 
duties,  in  a  safe  and  suitable  condition,  so  that  he  could  not  pass  over  it 
without  incurring  the  risk  of  injury.  Now,  while  it  is  true,  on  the  one 
hand,  that  a  workman  or  servant,  on  entering  into  an  employment,  b> 
implication  agrees  that  he  will  undertake  the  ordinary  risfes  incident  to 
the  service  in  which  he  is  engaged,  among  which  is  the  negligence 
of  other  servants  employed  in  similar  service  by  the  ^arn^.  master,  it  Is 
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also  true,  on  the  other  hand,  that  the  employer  or  master  impliedly  con- 
tracts that  he  will  use  due  care  in  engaging  the  service  of  those  who  are- 
reasonably  fit  and  competent  for  the  performance  of  their  respective- 
duties  in  the  common  service,  sand  will  also  take  due  precaution  to  adopt 
and  use  such  machinery,  apparatus,  tools,  appliances  and  means,  as  are 
suitable  and  proper  for  the  proseciition  of  the  bushiess  in  which  his- 
servants  are  engaged,  with  a  reasonable  degree  of  safety  to  life  and 
security  against  injury. 

**Thus  an  owner  of  a  steamboat  would  be  liable  to  an  engineer  or 
workman  in  his  employment  for  an  injury  occasioned  by  the  use  of  a 
boiler  which  was  defective  and  insufGicient*  So  a  manufacturer  would 
be  subjected  to  a  like  liability  by  the  use  of  imperfect  or  badly  con- 
structed  machinery.  And  in  like  manner  the  proprietors  of  a  railroad 
would  be  responsible  for  accidents  happening  by  tracks  improperly  laid,, 
or  switches  which  are  not  constructed  to  operate  with  regularity  and  pre- 
cision. The  distinction  on  which  this  rule  of  law  is  founded  is  an  emi- 
nently wise  and  just  one." 

Then  he  states  the  law  as  to  master  and  servant,  and  proceeds: 

"But  it  is  otherwise  where  injuries  to  servants  or  workmen  happen 
by  reason  of  improper  and  defective  machinery  and  appliances  used  in 
the  prdsecution  of  a  work.  The  use  of  these  they  could  not  foresee. 
The  legal  implication  is,  that  the  employer  will  adopt  suitable  instru- 
ments and  means  with  which  to  carry  on  his  business.  These  he  can 
provide  and  maintain  by  the  use  of  suitable  care  and  oversight ;  and  if 
he  fails  to  do  so,  he  is  guilty  of  a  breach  of  duty  under  his  contract,  for 
the  consequences  of  which  he  ought,  in  justice  and  sound  reason,  to  be 
responsible.  Such  we  understand  to  be  the  rule  of  law,  and  the  princi- 
ples on  which  it  is  founded  are  now  fully  established  by  authority." 

A  case  in  67  Texas  more  nearly  approximates  this.  It  appears  that 
a  railway  company  was  constructing  a  railroad,  and  had  constructed  its 
track  so  that  it  could  use  it  for  a  certain  distance,  and  was  running  cars 
over  it  for  the  purpose  of  constructing  its  road  on  beyond.  It  had  not 
opened  the  road  for  general  traffic,  but  was  using  it  with  a  locomotive 
that  had  a  cow-catcher  on  it  that  was  hung  a  little  low,  or  hung  a  little 
out  of  plumb  in  some  way,  so  that  it  went  very  near  to  the  ties.  The 
road-bed  was  not  ballasted  at  all.  It  further  appears  that  the  plaintiff, 
who  was  a  brakeman,  was  engaged  in  attempting  to  uncouple  the  cars  as 
they  came  near  the  end  of  the  road,  and  in  stepping  along,  he  sometimes 
stepped  in  the  space  between  the  ties  instead  of  stepping  upon  them ;  and 
at  the  time  of  the  accident  in  question  in  the  suit,  he  had  stepped 
between  the  ties  and  caught  his  foot,  and  being  satisfied  that  he  would 
be  run  over  by  the  train,  he  threw  his  body  to  one  side  and  attempted  to- 
pull  his  foot  out,  and  would  have  accomplished  it  but  for  the  fact  that  the 
cow-catcher  at  that  moment  came  along,  and  being  depressed  in  the 
manner  I  have  stated,  there  was  not  room  for  his  foot  to  pass  out,  and  he 
was  badly  injured.  Now,  the  Supreme  Court  of  that  state  say,  that  the- 
company  was  bound  to  have  its  road-bed  ballasted  and  fixed  up  before  it 
undertook  to  use  the  road,  even  although  it  was  in  process  of  construc- 
tion. It  may  be  an  extreme  case,  but  is  in  line,  it  seems,  with  the  doc- 
trine that  has  been  followed  by  some  of  the  courts  with  regard  to  the 
duties  of  railroad  companies. 

Quite  a  number  of  other  cases  were  cited,  and  have  been  discussed. 
They  relate,  very  largely,  to  injuries  that  have  resulted  from  the  use  of 
some  form  of  machinery  or   appliances  ot   that   cLi.«s,  in  regard  to  which 
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there  is  no  question  as  to  the  liability  of  a  railway  company,  provided  it 
has  been  guilty  of  negligence,  and  I  shall  not  revert  to  those  further. 
There  is  one  case,  however,  in  regard  to  which  there  was  a  discussion  as 
to  the  manner  in  which  the  platform  of  a  railway  depot  was  constructed ; 
but  that  is  a  discussion  of  a  question  of  evidence  in  regard  to  the  condi- 
tion of  affairs  at  that  point  rather  than  an  enunciation  of  any  general 
principles  that  will  help  us  in  this  case. 

Now,  the  judge  of  the  court  below  proceeded  upon  the  theory  that 
the  railway  company,  plaintiff  in  error  here,  was  bound  to  use  reasonable 
and  proper  care  in  the  construction  of  its  tracks  at  these  points,  for  the 
purpose  of  securing  the  safety  of  its  employees  in  the  performance  of 
duties  which  they  are  called  upon  to  perform  there,  to- wit : — that  of 
switching  and  coupling  and  uncoupling  cars.  To  that  no  exception,  as  I 
have  said,  was  taken.  The  case  was  submitted  upon  that  theory  to  the 
jury,  with  a  very  full  statement  of  the  rule  of  law  in  that  regard,  and  the 
verdict  was  returned  upon  that  without  any  exception.  Assuming  that 
the  question  that  is  presented  here  is  properly  raised,  or  that  is  sought  to 
be  argued  here  by  the  parties,  may  be  argued  here  at  this  time,  based 
upon  the  facts  stated  in  the  petition,  we  are  inclined  to  the  opinion  that 
the  law  was  properly  stated  by  the  trial  court.  The  question  is  not  one 
of  the  bare  right  of  the  railway  company,  to  say  as  to  the  manner  in 
which  its  tracks  shall  be  constructed.  The  company  was  bound  to  use 
reasonable  and  proper  care  at  these  points,  to  so  fill  the  spaces  between 
the  rails  that  persons  who  were  engaged  in  coupling  and  uncoupling  cars 
might  have  reasonable  assurance  of  safety  in  passing  along  in  the  per* 
formance  of  their  duties.  The  general  doctrine  that  they  have  the  right, 
as  a  general  rule,  to  prescribe  the  manner  in  which  their  track  shall  be 
constructed,  we  do  not  now  discuss.  It  is  only  at  these  particular  points 
— ^at  the  points  near  the  switches,  where  it  is  known,  and  must  be  known 
to  them,  that  the  track  will  be  used  by  brakemen  for  the  purpose  of 
coupling  and  uncoupling  cars,  as  they  pass  along  the  train. 

It  is  said,  that  this  accident  occurred  while  the  train  was  in  motion, 
and  that  it  was  negligence  on  the  part  of  the  brakeman  to  endeavor  to 
uncouple  the  cars  when  the  train  was  in  motion.  As  a  general  rule,  per- 
haps, that  may  be  true,  but  it  appears  from  the  testimony  here,  which  is 
not  questioned,  that  in  order  to  get  the  proper  slack  to  enable  the  brake- 
man  to  uncouple  these  cars,  it  was  necessary  to  have  the  train  in  motion; 
and  it  appears  that  while  it  was  in  motion,  proceeding,  perhaps,  slowly, 
that  he  was  passing  along,  leaning  towards  the  car,  and  his  foot  caught 
in  the  track,  or  under  the  end  of  the  ties ;  that  he  was  thrown  down  with 
his  left  arm  upon  the  track,  and  was  run  over.  In  doing  that  while  the 
train  was  in  motion,  we  do  not  think  that  the  brakeman  was  negligent. 
We  think  that  the  brakeman  was  in  the  performance  of  his  duty,  and  in 
the  place  he  ought  to  have  been,  and  was  doing  his  work  in  a  careful  and 
prudent  manner. 

It  is  said,  as  a  second  ground  upon  which  the  judgment  should  be 
reversed,  that  the  plaintiff  himself  was  guilty  of  negligence.  That  ques- 
tion has  been  argued  and  discussed  by  counsel  with  a  good  deal  of  earn- 
estness. The  testimony  shows  that  the  plaintiff  had  been  in  the  employ 
of  the  company  for  some  months,  and  that  he  had  been  out  of  the  employ, 
and  absent  a  month,  for  some  purpose,  and  had  returned  the  day  before 
the  accident  happened,  and  had  started  out  upon  this  trip,  leaving  Find- 
lay  in  the  morning,  coming  north.  He  testifies  himself,  that  he  bad  never 
switched  at  this  point  before.     He  furnishes  the  testimony  of  some  of  his 
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co-employees,  who  testify  that  they  had  run  with  him  all  this  spring,  and 
that  he  had  never  done  any  switching  at  this  point.  It  was  said  that  he 
was  usually  rear  brakeman,  and  his  duty  was  to  set  brakes  when  coming 
to  a  station,  and  he  helped  load  and  unload  freight,  while  the  switching 
was  done  by  the  foreman  or  forward  brakeman.  On  this  particular  day, 
the  foreman  was  alone,  the  conductor  being  absent  for  some  reason,  and 
he  was  ordered  by  the  person  who  was  acting  as  conductor  to  make  this 
switching,  and  he  passed  from  the  rear  end  of  his  train  along  the  length 
of  the  train 'up  to  the  front;  that  he  came  to  the  seventh  car  from  the 
engine,  and  at  that  point  he  was  to  set  out  a  certain  car,  which  he 
uncoupled  at  that  point,  and  the  train  moving  forward  with  the  seven 
cars,  threw  this  car  upon  the  switch  and  left  it.  He  was  also  to  take  two 
other  cars  that  stood  on  a  side-track,  which  was  also  a  connecting  track 
with  the  road  that  they  crossed  at  that  point.  He  got  those  cars,  and  in 
getting  them  out  he  had  to  take  out  quite  a  number  of  other  cars — ^six- 
teen,  I  think  they  were.  He  pulled  them  all  out,  and  backed  down  to  his 
own  train,  and  uncoupled  the  two  cars  that  he  was  to  connect  to  the  train. 
He  started  to  go  ahead,  and  was  attempting  to  uncouple  the  cars  that 
were  to  go  back  upon  the  side-track  at  the  time  the  injury-  occurred,  and 
was  upon  the  west  side  of  the  main  track.  It  is  said  that  he  passed  up 
to  that  point  before  that  time  that  morning.  It  would  seem  as  if  he 
ought  to  have  been  more  familiar  with  this  point  than  he  was,  or  than  the 
testimony  of  his  co-employees  would  tend  to  show  that  he  was.  But  that 
question  has  been  submitted  to  the  jury,  the  witnesses  themselves  being 
present  in  court,  and  has  been  passed  upon  by  the  jury;  and  we  are 
not  permitted,  under  the  rules  that  should  govern  this  court  in 
passing  on  evidence  that  has  been  passed  on  by  a  jury  below,  to 
say  that  the  jury  have  erred,  or  have  been  governed  by  improper  motives, 
in  arriving  at  the  conclusion  that  the  plaintiflF  himself  was  not  guilty  of 
negligence.  In  that  connection  it  should  be  remembered  that  the  duty 
which  he  was  called  upon  to  perform,  was  one  that  occupied  his  mind  and 
his  attention,  and  that  it  was  very  difficult  for  him  to  give  attention 
to  the  coupling  and  uncoupling  of  cars  at  that  point,  and  protect  his 
hands,  and  at  the  same  time  watch  very  closely  the  place  where  he  should 
put  his  feet ;  and  that  we  think  should  have  an  important  bearing  upon 
the  question,  as  to  whether  he  was  guilty  of  negligence  in  not  observing 
greater  caution  in  regard  to  the  place  where  he  should  walk.  It  seems 
that  in  attempting  to  step  on  the  ties,  instead  of  stepping  oi^them  he 
stepped  between  them.  It  should  be  remembered  that  these  ties  are 
nearly  the  whole  width  of  a  tie  above  the  grade.  The  rails  themselves 
are  two  inches  above  the  ground ;  so  that  if  he  should  happen  to  turn  a 
little  towards  the  car,  his  toes  pointing  in,  and  we  may  say  towards  the 
car,  he  would  have  been  very  liable  to  have  had  his  toes  caught  under  the 
rail  itself,  or  at  the  point  where  the  rail  and  tie  would  cross  each  other. 
In  looking  this  matter  over,  we  are  not  prepared  to  say  ourselves,  that 
the  plaintiff  was  guilty  of  negligence,  even  if  the  case  were  an  original 
one  before  us.  Certainly  we  are  not  prepared  to  say;  and  cannot  say,  that 
the  jury  have  been  guilty  of  prejudice  or  passion,  or  anything  that  would 
entitle  the  parties  to  a  new  trial,  in  coming  to  the  conclusion  that  the 
plaintiff  was  not  guilty  of  negligence. 

For  these  reasons,  we  think  that  the  judgment  of  the  court  below 
should  be  affirmed,  but  reasonable  cause  may  be  certified. 

Doyle,  Scott  &  I^wis,  for  plaintiff  in  error. 

Scribfier  &  Hurd,  for  defendant  in  error. 

Affirmed  by  the  Supreme  Court,  61  O.  S.,  576. 
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Capital  Fire  Insurance  Co.  v.  Beverly. 

FIRE  INSURANCE  POLICY. 

(Cuyahoga  Circuit  Courts  Term  1897.] 
Hale,  Marvin  and  Caldwell,  JJ. 

Capital  Fire  Insurance  Co.  v.  John  Beveri^y. 
Error  to  Charge  that  Pai^sk  Swearing  After  Loss  Dobs  not  VrttAfm 

POWCY. 

In  an  action  for  loss  under  a  policy  of  fire  insurance,  which  contains  a  condition 
that  false  swearing  before  or  after  loss  renders  it  void,  it  is  error  for  the 
court  to  charge  the  jury  that  when  the  actual  loss  exceeds  the  whole  of  the 
insurance  a  knowingly  and  purposely  false  statement  on  oath  in  the  proof  of 
loss,  is  of  no  consequence  whatever  and  constitutes  no  defense  against  the 
liability  of  the  company. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Hale,  J.         ^ 

The  action  of  the  court  below  was  upon  an-  insurance  policy  by  the 
defendant  in  error  against  the  plaintiff  in  error.  In  his  petition  he  soughi 
to  recover  for  losses  which  he  had  sustained  in  the  destruction  of  prop- 
erty by  fire  on  August  21,  1894.  Two  claims  are  made  by  which  it  is 
said  this  judgment  should  be  reversed.  First,  that  the  verdict  was 
against  the  evidence,  and  therefore  the  motion  for  a  new  tirial  on  that 
ground  should  have  been  granted.  That  claim  is  not  well  taken,  at  least 
we  do  not  sustain  it. 

Secondly,  it  is  claimed  that  there  was  error  in  the  charge  of  the 
court.    The  policy  contained  this  clause  : 

"  This  policy  shall  be  void  in  case  of  any  fraud  or  false  swearing  by 
the  insured  touching  any  matter  relating  to  this  insurance  or  the  subject 
thereof  whether  before  or  after  the  loss." 

Proper  allegations  were  made  in  the  answer  claiming  that  there  had 
been  false  swearing  by  the  insured  in  the  making  up  of  his  proof  of  loss. 
Suffice  it  to  say  that  the  exact  question  arising  upon  this  charge  is  this: 
When  the  actual  losses  exceed  the  whole  amount  of  the  insurance,  will  a 
knowingly  and  purposely  false  statement  on  oath  m  the  proof  of  loss, 
destroy  the  plaintiflF's  claim  for  his  actual  losses  under  this  policy  ?  The 
facts  being  that  the  proof  of  loss  included  property  other  than  that  cov- 
ered by  the  policy,  and  the  statement  was  that  the  loss  sustained 
amounted  to  more  than  $2,000.00.  The  amount  of  the  policy  was  $700.00. 
The  jury  found  the  value  of  the  property,  or  loss  sustained,  to  be  exactly 
the  amount  named  in  the  policy.  It  was  contended  upon  one  side  that  a 
fraudulent  statement  in  the  proof  of  loss,  false  swearing  purposely  with 
intent  to  deceive,  although  the  losses  were  equal  to  the  amount  of  the 
policy,  avoided  the  policy,  while  on  the  other  hand  it  was  said  that  it  was 
immaterial. 

The  court  charged  the  jury  in  defining  what  would  constitute  fraud 
under  the  policy  : 

*'  The  representations  must  be  false ;  they  must  have  been  made  by 
the  plaintiff  knowing  them  to  have  been  false,  and  they  must  have  been 
made  with  the  intent  to  deceive  and  defraud.  Some  discrepancy  in  value, 
or  some  discrepancy  between  the  amount  which  you  might  find  the  prop- 


Digitized  by 


Google 


38  OHIO  CIRCUIT  DEaSIONa  VoU 

Cuyahoga  Circuit  Court 

crty  to  have  been  worth,  and  the  amount  which  the  plaintiff  claimed  it 
was  worth  in  his  proof  of  loss,  would  not  be  sufficient  to  establish  fraud, 
showing  that  it  must  be  a  corrupt  swearing  on  the  part  of  the  claimant.'* 

Then  the  court  says: 

**  Where  the  actual  value  of  the  property  destroyed  by  the  fire 
exceeds  the  amount  of  loss,  then  any  misrepresentation,  although  fraudu- 
lent, in  the  proof  of  loss,  or  in  the  sum  of  any  schedule  of  statements, 
is  of  no  consequence  whatever,  and  constitutes  no  defend  against  the 
liability  of  the  defendant.  That  is,  although  the  plaintiff  did  make  false 
and  fraudulent  representations  of  the  extent  and  character  of  the  property 
which  he  had  insured,  exaggerated  its  quantity,  exaggerated  its  quality, 
exaggerated  its  value  in  the  schedules  to  the  proof  of  loss,  yet  if,  as  a 
matter  of  fact,  the  property  which  was  in  the  building  covered  by  the 
insurance  exceeds  the  sum  of  the  insurance,  it  would  not  constitute  a 
defense." 

Independent  of  authority,  it  might  not  seem  strange  that  the  court 
would  so  charge  the  jury.      I  think  it  .would  possibly,   without  an 
examination,  be  supposed  that  that  was  law.    But  answering  this  same 
'  question,  the  reasoning  of  which  we  adopt,  is  a  case  in  82  Maine,  266. 

After  putting  the  question  precisely  as  I  have  put.it,  which  is:  "Will 
such  false  swearing  avoid  the  policy  ?"   the  court  say  : 

'*  We  cannot  doubt  that  it  will ;  the  parties  stipulated  that  it  should; 
it  is  so  provided  in  the  contract,  and  it  is  a  lawful  provision.  It  is 
impracticable  for  the  insurers  to  ascertain  for  themselves  the  extent  of 
the  losses,  particularly  where  the  contents  of  a  dwelling-house  and  bam 
•re  insured"  (as  in  this  case).  "  The  assured  and  his  family  or  servants 
are  usually  the  only  persons  who  can  give  a  true  account  of  the  loss. 
The  insurers,  therefore,  usually,  as  in  this  policy,  require  from  the  assured 
a  detailed  statement  on  oath  of  such  los'>es  as  are  necessary  preliminary 
to  the  payment  of  the  indemnity.  When,  therefore,  he  meets  this  demand 
with  knowingly  false  statements  of  losses  he  did  not  sustain  in  addition 
to  those  he  did  sustain,  he  ought  to  lose  all  standing  in  a  court  of  justice 
as  to  any  claim  under  that  policy.  The  court  will  not  undertake  for  him 
the  offensive  task  of  separating  his  true  from  his  false  assertions.  Fraud 
in  any  part  of  his  formal  statement  of  loss  taints  the  whole.  Thus  cor- 
rupted, it  should  be  wholly  rejected  and  the  suitor  left  to  repent  that  he 
destroyed  his  actual  claim  by  the  poison  of  his  false  claim." 

We  examined  beyond  this  for  authorities,  and  find  none  in  conflict 
with  it.  In  110  U.  S.,  81,  a  statement  was  made  in  the  proof  of  loss  exag- 
gerating the  amount  of  the  loss,  not  for  any  purpose  of  deceiving  the 
insurance  company,'  but  the  insured  had  made  a  statement  to  a 
commercial  agency  exaggerating  the  property  that  he  had  on 
hand,  and  when  he  made  out  the  proof  of  loss  to  the  company, 
the  policy,  he  put  into  his  proof  of  loss  an  exaggerated  statement  of 
the  property  he  had  lost  for  the  purpose  of  covering  up  his  tracks  in  the 
statement  that  he  made  to  the  commercial  agency,  and  the  Supreme  Court 
of  the  United  States  say  that  even  was  such  a  fraud  as  to  avoid  the  policy. 

Finding  nothing  to  sustain  this  charge  in  the  authorities  we  have 
examined,  and  finding  these  direct  authorities  against  it,  we  feel  com- 
pelled to  reverse  the  judgment  and  remand  it  for  a  new  trial  for  errror  in 
the  charge  of  the  court. 

Dickey,  Brewer  &  McGowan.  for  plaintiff  in  error. 

Heisley  &  Selzer,  for  defendant  in  error. 
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Pox  y.  City  of  Postoria. 

NUISANCE. 

[Hancock  Circuit  Court,  May  Term,  1897.] 

Day,  Price  and  Norris,  JJ. 

EuAs  Fox  V.  City  op  Fostoria. 

1.  MuNiciPAX,  Corporation  in  Two  Countibs  may  bb  Sued  in  Either. 

A  municipal  corporations,  located  in  two  counties,  having  a  situs^  may,  under 
sec  6026,  Rev.  Stat,  be  sued  in  either. 

-2.  Summons  may  bb  Issubd  in  onb  county  and  Sbrvbd  on  Mayor  in  Another. 
When  the  office  of  the  mayor  of  such  municipality  is  the  county  adjoining  the 
one  in  which  suit  is  brought,  the  summons  may  be  issued  and  served  upon 
him  in  that  county,  as  provided  in  sec.  5038,  Rev.  Stat 

^.  Riparian  Owner  Entitled  to  Relief  Against  Municipauty  for  Erect- 
ing Dam  Unless  Estopped. 

A  riparian  owner  is  entitled  to  relief  where  a  municipality,  by  erecting  a  dam 
in  a  natural  water  cotirse,  obstructed  the  channel  of  such  stream,  causiu^^  it 
to  overflow,  unless  such  owner,  by  his  own  act,  is  estopped  from  claiming 
such  relief. 

A,  Mere  Silence  will  not  Create  such  Estoppel  Unless  there  was  a 

Duty  to  Spbak. 

Mere  silence  will  not  create  such  estoppel  and  although  plaintiff  had  knowl- 
edge of  the  city's  purpose  in  erecting  the  dam,  in  connection  with  a  system 
of  waterworks,  saw  men  at  work  and  even  furnished  material  to  be  used  in  the 
construction  of  the  dam,  he  is  entitled  to  relief  for  he  had  a  right  to  expect 
that  the  city  would  use  the  dam  with  due  regard  for  riparian  owners  ana  he 
was  under  no  obligation  to  speak,  and  was  guilty  of  no  affirmative  act  which 
induced  the  defendant  to  do  anything  it  would  not  otherwise  have  done. 

•$.  Remedy  at  law  is  not  Adequate  where  Injury  is  Continuous. 

Although  plaintiff  may  have  a  right  of  action  for  damages,  for  such  obstruc- 
tion, where  the  injury  is  permanent,  entailing  damage  continuously,  necessi- 
tating frequent  and  continuous  litigation  mth  uncertain  results,  and  certain 
costs,  expense  and  trouble,  his  remedy  at  law  is  not  adequate  and  an  injunc- 
tion will  be  allowed. 

Appkai,  from  the  Court  of  Common  Plea.s  of  Hancock  county. 

Day,  J.» 

The  plftintifiTs  action  is  to  procure  the  abatement  of  a  nuisance  by  a 
mandatory  order  of  the  court. 

The  plaintiff  shows  in  his  petition,  that  there  is  a  natural  water 
<x)urse  running  through  his  farm-lands  and  draining  them;  and  into 
which  he  has  constructed  a  system  ol  tile  underdrainage,  for  his  premises, 
which  system,  heretofore,  served  all  purposes  of  drainage  for  his  farm 
and  is  his  only  outlet ;  that  the  defendant,  the  city  of  Fostoria,  has  con- 
structed waterworks  and  a  system  of  sewerage  for  the  use  of  the  city,  and 
has  arranged  to  get  its  necessary  supply  of  water  from  this  same  natural 
water  course,  at  a  point  on  the  city's  property,  immediately  below  and 
:adjoining  the  plaint.iffs  lands ;  and  in  furtherance  of  the  purpose  of 
:gathering  water  for  the  use  of  the  city,  have  erected  a  dam  across  the 
said  water  course.  That  the  said  dam  is  of  solid  masonry  and  perma- 
nent in  its  character,  and  has  the  effect  to  obstruct  the  flow  of  the  water 
and  to  back  it  onto  plaintid's  premises,  flooding  his  lands,  choking  his 
tile  drains,  destroying:  his  crops  and   injuring  his  property  in  every  way. 
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He  also  shows  that  the  obstruction  and  injury  is  to  be  continued  indefi- 
nitely, and  the"  effect  will  be,  not  only  to  obstruct  the  free  flow  of  the  water» 
and  damage  to  plaintiff,  but  that  the  dam  will  destroy  the  channel  of  the 
water  course,  by  causing  deposits  of  sand,  soil  and  other  material.  The 
prayer  is  that  the  city, and  its  ofl&cersand  its  agents,  be  restrained  from 
maintaining  the  dam,  or  any  dam  or  obstruction,  or  in  any  manner 
obstructing  or  interfering  with  the  natural  flow  of  the  water  in  said  stream 
or  natural  water  course ;  and  that  the  city,  by  the  mandatory  order  oi 
the  court,  be  required  to  remove  the  obstructing  dam  from  said  stream. 

The  defendant  city,  by  its  answer,  says,  first :  The  court  has  no 
jurisdiction  of  the  defendant  city  or  of  the  subject  of  the  action ;  for  the 
reason  that  the  defendant  is  a  municipal  corporation,  created  under  the 
laws  of  Ohio,  situated  and  having  its  offices  atid  place  of  business  in 
Seneca  county,  Ohio,  and  that  no  service  of  process  or  summons  has  been, 
or  can  be,  made  upon  it  in  Hancock  county ;  but  it  has  been  brought 
into  court  by  means  of  a  pretended  process  and  service  issued  by  the  clerk 
of  Hancock  county  and  served  in  Seneca  county  by  the  sheriff  of  Seneca 
county.  Second:  That  the  plaintiff  is  estopped  to  say  and  insist  that  the 
appliance,  called  by  plaintiff  a  dam,  shall  be  removed.  For  it  says :  it 
has  constructed  waterworks  and  a  system  of  sewerage  at  an  expense  ol 
more  than  $500,000 ;  that  this  natural  water  course  is  the  only  source 
from  which  it  can  secure  its  water  supply  for  the  use  of  the  corporation, 
and  to  guard  against  loss  by  fire  ;  that  the  said  appliance,  or  dam,  is  nec- 
essary to  enable  the  city  to  procure  its  water  supply  for  all  purposes ; 
that  the  construction  of  the  dam.  has  not  obstructed  the  natural  flow  of 
the  water  or  backed  it  on  plaintiff  to  his  injury,  that  it  will  greatly  incon- 
venience and  damage  the  city — will  practically  destroy  the  usefulness  of 
the  water  works  and  sewerage  systems,  to  remove  the  said  dam  or  appli 
ance ;  that  it  was  constructed  with  the  full  knowledge  and  acquiescence 
of  plaintiff,  without  any  objection  on  his  part,  and  with  his  active  aid 
and  assistance ;  so  that,  under  the  circumstances  plaintiff  ought  not  to  be 
heard  to  ask  its  removal.  There  is  also  contained  in  the  answer  a  denial 
that  the  dam  causes  the  water  to  back  upon  and  overflow  plaintiff 's  land 
or  interferes  with  his  drainage  or  chokes  his  tile,  or  injures  his  crops  any 
more  now  than  before  the  construction  of  the  said  dam.  A  reply  denies 
all  new  matter  in  the  answer  setting  up  a  substantive  defense  to  the  claim 
made  in  the  petition. 

This  state  of  the  pleadings  presents  three  issues  of  law  and  fact  nec- 
essary lo  be  considered  and  decided,  in  order  to  a  proper  disposition  of 
the  case  :  1.  Has  the  court  jurisdiction  of  the  defendant  and  the  subject- 
matter  of  the  action?  2.  Does  the  dam  or  appliance  obstruct  the  natural 
flow  of  the  water,  to  the  nuisance  and  hurt  of  the  plaintiff?  3.  Is  the 
plaintiff  estopped  by  his  conduct,  to  ask  and  insist  on  the  removal  of  the 
dam,  if  it  is  an  obstruction.  ' 

1.  Jurisdiction  is  the  right  and  power  to  hear  and  decide,  and  is 
essential  to  the  validity  of  the  judgment  or  decree  entered.  If  the  court 
has  not  jurisdiction  of  the  matter  adjudicated,  the  judgment  rendered  is 
of  no  validity  or  binding  force  whatever,  but  is  absolutely  void.  Hence, 
the  question  of  jurisdiction,  raised  by  the  answer,  is  a  very  important 
one  in  this  case,  since  the  judgment  asked  to  be  rendered,  depends  for 
its  validity  upon  that  fact  appearing,  affirmatively,  of  record.  Jurisdic- 
tion is  acquired,  ordinarily,  by  commencing  an  action — filing  a  petition, 
containing  a  statement  of  the  facts  touching  which  relief  is  asked,  in  the 
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proper  court,  against  the  proper  party,  and  causing  the  proper  prckress 
to  be  issued  by  the  clerk,  and  served  by  the  sheriff  or  other  officer  or 
authorized  person.  When  this  is  done  jurisdiction  attaches,  and  the 
court  is  clothed  with  right  and  power  to  hear  and  determine  all  questions 
properly  arising.  The  commencement  of  the  action — the  time,  place, 
parties,  process — the  various  steps  necessary  to.be  taken,  so  that  an 
action  is  pending  in  a  court  of  competent  jurisdiction,  is  entirely  the 
subject  of  statutory  provision,  various  sections  of  the  code  of  civil  pro- 
cedure making  full  and  ample  provision  for  the  proper  commencement  of 
civil  actions,  and  so  plain  are  these  provisions  there  need  be  no  going 
-wrong.  In  this  case  the  acts  necessary  to  exhibit  jurisdiction,  or  the 
absence  of  it,  are  all  conceded  by  the  parties,  and  are  as  follows :  The 
cause  of  action  arose  in  Hancock  county.  The  plaintiff  *s»  farm  and  resi- 
dence are  in  the  same  county.  The  defendant,  the  city  of  Fostoria,  is  a 
municipal  corporation,  created  under  the  laws  of  this  state  and  is  situated 
in  Seneca  and  Hancock  counties.  The  mayor  resides  in  the  city  in 
Seneca  county,  and  has  his  office  in  Seneca  county.  The  petition  in  the 
case  was  filed  in  the  court  of  common  pleas  of  Hancock  county ;  a 
summons  was  duly  issued,  on  precipe  filed  for  that  purpose,  directed 
to  the  .sheriff  of  Seneca  county,  who  received  it  and  duly  served  it  on 
the  mayor  of  the  city  of  Fostoria,  at  the  office  of  the  mayor  thereof,  in 
the  city  of  Fostoria  in  Seneca  county,  and  made  return  of  such  service 
to  the  court  of  Hancock  county. 

Did  all  this  accomplish  the  pendency  of  an  action,  and  give  the 
court  of  common  pleas  of  Hancock  county  jurisdiction  ?  is  the  question. 
A  careful  consideration  of  the  provisions  of  the  various  sections  of  the 
code,  having  reference  to  the  subject,  leads  us  to  the  conclusion  that 
junsdiction  was  acquired  by  the  lower  court. 

Section  502t),  Rev.  Stat.,  provides:  'An  action  *  *  *  against  a  cor- 
poration created  under  the  laws  of  the  state,  may  be  brought  in  the  county 
in  which  such  corporation  is  situated,  or  has  its  principal  office  or  place 
of  business."  The  city  of  Fostoria  is  situated  in  both  Hancock  and 
Seneca  counties,  and  has  its  office  of  mayor  in  Seneca  county ;  and  under 
the  provisions  of  the  section,  just  now  quoted,  the  action  might,  with 
entire  propriety,  be  brought  in  either  county,  at  the  election  of  the 
plaintiff.  The  suit  having  been  commenced  in  Hancock  county,where  the 
city  has  K- situs,  we  hold  the  action  was  rightly  brought.  Section  5088, 
Rev.  Stat.,  provides :  ''When  the  action  is  rightly  brought  in  any  county, 
according  to  chapter  6  of  this  division  (sec.  5026  is  part  of  chapter  5), 
a  summons  may  be  issued  to  any  other  county,  against  one  or  more  of 
the  defendants,  at  plaintiff's  request.  Sec.  5044,  Rev.  Stat,,  provides: 
"A  summons  against  a  corporation  may  be  served  upon  the  president, 
mayor,  or  chairman,  or  other  chief  officer.*' 

The  provisions  of  the  three  sections,  just  quoted,  it  is  believed,  fur- 
nished ample  authority  for  the  course  pursued  in  instituting  this  case, 
and  it  follows  the  court  of  common  pleas  was  clothed  with  iurisdiction, 
which  was  transferred  to  this  court  by  the  appeal. 

2.  As  to  the  second  proposition  :  Does  the  dam,  erected  by  defendant, 
obstruct  the  natural  flow  of  the  water,  to  such  an  extent  as  to  be  hurtful  to 
plaintiff,  not  much  need  be  said.  This  needs  no  elaboration,  for  it  goes 
without  saying  that  a  dam  of  solid  masonry,  built  across  a  running  stream 
of  water,  will  most  decidedly  and  to  the  utmost  of  its  ability,  dam  things, 
and  cause  the  running  water  to  be  obstructed  and  to  back  up  and  overflow. 
The  facts  appearing  are,  that  the  channel  of  this  waterway  is  only  twenty 
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feet  wide,  that  defendant  has  constructed  a  dam  of  solid  masonry  to  the 
full  height  of  its  banks  in  fourteen  of  the  twenty  feet,  leaving  an  open 
way  of  only  six  feet,  through  which,  when  the  gate  is  opened,  the  water 
can  flow  unobstructed.  More  than  two-thirds  of  the  entire  channel  is 
closed  eflfectually  and  permanently.  It  is  clearly  proven  that  this  dam 
is  an  obstruction ;  that  it,  in  times  of  high  water,  seriously  injures  the 
property  and  property  rights  of  the  plaintiflf ;  so  much  so,  that  the  court 
is  of  opinion  he  is  entitled  to  have  the  relief  he  seeks,  unless  he  has 
estopped  himself,  in  equity,  by  his  conduct  in  the  transaction  of  con- 
structing the  system  ot  waterworks  and  sewerage,  and  especially  the 
dam  as  a  means  of  supplying  the  system  with  necessary  water. 

3.  The  claimed  estoppel  by  conduct  is  based  on  these  facts :  The 
defendant  city  constructed  its  waterworks  and  sewerage  system  at  an 
expense  of  more  than  a  half  million  dollars,  to  be  supplied  with  water 
from  the  water  course  running  through  plaintiff's  farm.  Plaintiff  had 
knowledge  of  the  city's  purpose,  and  saw  the  act  of  construction  going  for- 
ward, saw  men  at  work  in  the  building  of  the  improvement,  and  actually 
furnished  some  of  the  material  for  the  construction  of  the  dam.  and  knew, 
at  the  time  it  was  to  be  used  as  an  appliance  for  gathering  or  impound- 
ing the  water,  from  the  channel  of  the  water  course,  to  supply  the  said  sys- 
tem pf  waterworks  and  sewerage ;  atid  during  all  the  time  it  was  in  course 
of  construction,  plaintiff  being  fully  aware  of  what  was  going  forward 
and  of  the  purposes  of  the  improvement,  yet  he  was  silent  and  made  no 
objection  or  protest  against  it,  but  apparently  acquiescing  in  and  encourag- 
ing its  construction  and  the  expenditure  of  such  vast  sums  of  money, 
until  the  expenditure  was  made  and  the  said  public  improvement  com- 
pleted. It  is  assumed  by  the  defendant  city  that  the  removal  of  this 
particular  dam,  as  now  asked,  will  entail  great  loss  and  damage  on  the 
city — will  in  fact  involve  the  abandonment  aiid  entire  destruction  of  the 
two  works ;  or,  the  expenditure  of  many  thousands  of  money,  to  retrieve 
the  situation  and  nreserve  the  systems  for  the  beneficial  use  of  the 
municipality. 

These  are  all  the  facts  and  assumptions  upon  which  is  predicated 
the  claim  of  estoppel.  It  is  observed  that  no  claim  is  made,  or  attempted 
to  be  established,  by  the  evidence,  that  plaintiff  misrepresented  the  facts 
or  misled  the  city,  in  any  way,  or  that  he  induced  the  defendant,  by  any 
act,  conduct,  or  statement  of  his,  to  do  or  not  to  do  anything  in  the 
premises  it  would  not  otherwise  have  done  or  left  undone.  Plaintiff 
committed  no  affirmative  act,  but  simply  remained  silent.  Mere  silence 
will  not  create  an  estoppel,  unless  there  is  a  duty  to  speak;  and  it  does 
not  appear  there  was,  in  this  case,  any  stich  duty  resting  on  plaintiff. 
The  defendant  city  had  a  legal  right  to  construct  waterworks  and  sewers 
and  to  gather  its  water  from  the  stream  in  question,  having  due  regard 
to  the  rights  and  uses  of  other  riparian  owners,  without  let  or  hindrance 
from  any  such  owner,  and  the  plaintiff  was  not  bound  to  interfere  or 
object.  He  had  the  legal  right  to  refrain  from  interference,  and  his 
knowledge  that  the  city  was  exercising  its  legal  rights  in  constructing 
the  improvement,  did  not  require  him  to  protest  against  it,  under  penalty 
of  the  loss  of  his  own  rights.  The  plaintiff  simply  attended  to  his  own 
business,  and  allowed  the  city  to  carry  forward  to  completion,  its  business 
in  peace  and  quiet ;  and  in  all  this  there  is  scarcely  to  be  found  a  single  ele- 
ment of  equitable  estoppel.  In  the  107N.  Y.,  310,  Justice  Peckham,  now  of 
the  United  vStates  Supreme  Court,  formulating  the  opinion,  it  is  held  :     "To 
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<;reate  equitable  estoppel,  the  person  sought  to  be  estopped  must  do  some 
act  or  make  some  admission  to  influence  the  conduct  of  another,  which 
act  or  admission  is  inconsistent  with  the  claim  he  now  proposes  to  make; 
and  the  other  party  must  have  acted  on  the  strength  of  such  act  or  admis- 
sion." 1  A.  S.  R.,  822.  Again,  in  Wheaton  v.  Ins.  Co.,  76  California  416; 
9  A.  S.  R.,  216,  i(  is  said:  "  Equitable  estoppel  is  only  called  into  exist- 
ence for  the  prevention  of  wrong  and  the  redress  of  injury.  There  must 
be  some  element  of  wrong  in  the  action  of  the  party  creating  it.  He 
must  know,  or  have  sufficient  reason  to  believe,  that  another  will  place 
himself  in  a  different  position,  or  subject  himself  to  additional 
injury  in  consequence  of  the  action  or  representation."  In 
the  same  case,  9th  syllabus,  it  is  said:  ''If  no  act  has  been 
done  or  left  undone,  in  reliance  on  the  action  or  non-action  of  the  party 
claimed  to  be  estopped,  there  can  be  no  estoppel.  An  estoppel  can  never 
arise  by  implication  alone,  except  by  some  conduct  which  induces  action 
in  reliance  upon  it  to  an  extent  which  renders  it  a  fraud  to  recede  from 
what  the  party  has  been  induced  to  expect.**  All  the  authorities  are  of 
this  import.  The  element  of  fraud  or  wrong  is  essential  to  constitute 
-equitable  estoppel;  and  before  the  remedy  can  be  called  into  effect,  there 
:niust  be  some  injury  to  be  redressed  or  prevented.  In  this  case  there  is 
no  element  of  fraud  or  wrong  on  the  part  of  plaintiff  appearing.  He  did 
aio  act,  made  no  declaration  or  admission  for  the  purpose  of  influencing 
the  conduct  of  the  city  with  reference  to  the  matter  of  constructing  the 
public  improvement,  and  the  city  authorities  were  in  nowise  influenced, 
and  did  nothing,  and  left  nothing  undone,  in  reliance  on  the  action  or 
non-action,  conduct,  or  representations,  of  the  plaintiff,  in  any  sense  what- 
ever. So  the  essential  element  of  wrong  is  wanting,  and  the  injury 
which  it  is  assumed  will  come  to  the  defendant  city  if  the  praj'er  of  the 
-petition  is  granted,  it  seems  to  us,  is  greatly  magnified,  if  it  is  not  alto- 
:gether  an  assumption.  Beyond  the  mere  expense  of  constructing  a 
proper  appliance  tor  gathering  the  necessary  water  to  supply  the  needs  of 
"the  city,  we  are  unable  to  perceive  how  any  injury  can  result  from  the 
removal  of  the  dam.  The  legal  right  of  the  city  to  gather,  and  store 
away,  its  water  supply  from  the  surface  water  of  the  waterway  in  ques- 
tion, in  a  proper  way,  is  not  called  in  question  by  plaintiff,  or  doubted  by 
the  court.  No  proposition  to  deprive  the  city  of  this  right  is  involved. 
No  assault  is  made,  or  suggested,  against  the  defendant*s  waterworks 
-system,  or  its  right  to  get  its  supply  of  water  from  the  natural  water 
way ;  but  only  on  the  character  of  the  appliance  being  used  to  get  it ; 
that  is  said  to  be  an  obstruction  and  a  nuisance  hurtful  to  plaintiff,  and 
the  only  relief  asked,  or  that  will  be  granted,  is  that  the  defendant  city 
1)C  not  allowed  to  obstruct  the  natural  waterway,  to  the  injury  of  plain- 
tiff, but  that  it  be  required  to  gather  its  supply  of  water  in  a  proper  man- 
ner, and  by  appliances  that,  while  they  may  be  effective,  will  be  not  at 
all  obstructive.  The  court  is  of  opinion  this  can  be  done  easily  and 
cheaply.  The  channel  of  this  stream  is  only  some  twenty  feet  wide,  and 
about  five  feet  in  depth;  certainly  not  so  formidable  and  vast,  but  that 
the  engineering  science,  in  this  dawn  of  the  twentieth  century,  can  be 
relied  on  to  contrive  some  means  of  diverting  a  portion  of  its  water,  into 
the  city  reservoirs,  for  a  few  brief  hours  at  a  time,  at  long  intervals,  and 
leave  it  free,  and  altogether  unobstructed,  the  residue  of  the  time. 

The  best  interest  of  both  plaintiff  and  city,  lies  in  the  preservation 
of  this  natural  waterway  in  all  its  integrity.  It  is  not  to  the  interest  of 
either  that  it  be  obstructed  unnecessarily  and  its  efficiency  lessened  or 
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destroyed,  and  they  should  make  common  cause  in  preserving  it  from 
injury.  We  think  these  parties  should  not  be  found  litigating  con- 
cerning the  matter.  Their  interests  are  not  adverse,  but  identical,  and 
it  is  unfortunate  that  sufficient  conservatism  and  wisdom  has  not  been 
developed  to  lead  them  to  perceive  the  true  situation,  and  so  act  in 
harmony  as  to  best  serve  and  preserve  their  mutual  rights  and  interests. 

It  is  urged  that  plaintiff  is  not  entitled  to  injunction  in  this  case» 
because  he  has  a  remedy  at  law  by  action  for  damages,  etc.  It  may  be 
conceded  plaintiff  might  bring  and  maintain  suits  for  damages,  in  every 
instance  where  he  suffers  damage,  and  might  recover  ;  but  inasmuch  as 
the  obstruction  here  is  permanent,  entailing  damage  continuously,  and 
necessitating  frequent  and  continuous  litigation  with  uncertain  results 
and  certain  costs,  expense  and  trouble,  we  suggest  that  the  remedy  at 
law  is  not  adequate. 

We  think  the  best  thing  to  do,  under  the  circumstances,  is  to  remove 
the  occasion  of  litigation,  and  leave  the  parties  free  to  pursue  their 
respective  ways,  unvexed  by  pending  lawsuits,  as  neighbors  should. 

There  will  be  a  mandatory  order  removing  the  dam,  and  time  will 
be  given  for  its  removal  until  November  1,  1897,  and  defendant  is 
required  to  pay  the  costs. 

Geo,  H.  Phelps  and  C  D,  Dwiggins^  for  plaintiff. 

/.  M.  Bever^  /.  A.  &  E,  V.  Bope,  for  defendant 


WILLS— COMMON  LAW. 

pHontgomery  Circuit  Court,  December  Term,  1897.] 
Shearer,  Summers  and  Wilson,  JJ. 

Madison  Munday*s  Exrs.  v.  Bkrbnicb  M.  Munday  et  ai,. 

Revocation  of  a  Wii,l  by  Marriage. 

The  common  law  rule  that  marriage  alone  does  not  revoke  a  will  of  the  husband 

made  before  marriage  is  not  abrogated  in  this  state  by  reason  of  the  statute  of 

descent  making  husband  and  wife  heirs  to  each  other.  ' 

On  Appeai,  from  the  Court  of  Common  Pleas  of  Montgomery 
county. 

The  facts  necessary  to  the  determination  of  this  case  are  the  fol- 
lowing : 

The  will  of  Madison  Munday,  deceased,  was  admitted  to  probate 
May  29,  1879,  devising  one- half  of  his  real  estate,  in  trust,  to  his  son, 
James  M.  Munday.  On  the  2d  day  of  May,  1890,  James  M.  Munday 
executed  his  will,  by  the  terms  of  which  he  devised  the  whole  of  his  estate 
to  his  sister,  Sarah  Decker,  who  has  since  deceased,  and  her  heirs  are 
made  parties  defendant  in  this  action.  On  the  11th  day  of  May.  1893,  he 
married  the  defendant,  Bernice  M.  Munday,  who  is  now  his  widow.  He 
died  September  19,  1893,  without  issue,  and  without  making  any  provi- 
sion for  his  wife.  His  will  was  admitted  to  probate  September  25,  1893, 
and  the  rer.l  estate,  bequeathed  to  him  by  his  fathel",  was  held  in  trust  by 
the  executors  ot  the  father's  estate,  the  rentals  alone  being  made  payable 
to  him  until  the  happening  of  some  certain  event.  Both  the  widow  of 
James  M.  Munday,  and  the  heirs  of  Sarah  Decker,  deceased,  claim  the 
right  to  receive  the  rents  from  said  real  estate.     The  executors  of  Mndi- 
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son  Munday,  deceased,  bring  this  action  under  sec.  6:202,  Rev.  Stat.,  ask- 
ing to  be  instructed  concerning  the  administratio'n  of  their  trust  in- that 
behalf.  The  only  question  involved  is,  whether,  under  the  circumstances, 
the  marriage  of  James  M.  Munday,  after  the  execution  of  his  will,  revoked 
the  same. 

A  decree  was  rendered  in  the  common  pleas  court,  in  favor  of  the 
heirs,  of  Sarah  Decker, .  deceased.  The  widow,  Berenice  M.  Munday, 
appeals, 

A.  W,  KumUr,  lor  appellant,  cites  Tyler  v.  Tyler,  19  III.,  151 ;  Board 
of  Foreign  Missions  v.  Nelson,  72  111.,  565 ;  Duryea  v.  Duryea,  85  111.,  50 ; 
Brown  v.  Scherrer,  5  Col.  App.,  :^55  ;  77  N.  C,  435 ;  Sneed  v.  Ewing,  6 
J.J.  Marsh,  460;  Garret  v.  Dabney,  27  Miss.,  335;  Tiedman  on  Real 
Property,  sec.  888;  Swan  v,  Hammond,  138  Mass.,  45;  Stokes  v. 
OTallen,  2  Mo.,  29;  Doyle  v.  Doyle,  50  O.  S.,  330;  37  W.  L.  B.,  265, 
806,  327,  344,  364. 

Kennedy  &  Munger^  for  appellees,  cite,  1  Jarman  on  Wills,  (5th  Ed.) 
270;  20  Encyc.  of  Law,  316;  Hoitt  v.  Hoitt,  63  N.  H.,  476;  Bowers  v. 
Bowers,  53  Ind.,  430;  Re  Estate  of  Hulett  (Minn.  Supreme  Court),  34  L. 
R.  A.,  384;  GoodselFs  Appeal,  55  Conn.,  171 ;  Morgan  v.  Davenport, 
60  Texas,  230 ;   Fuller  v.  Coates,  ]8  O.  S.,  343,  350. 

Wilson,  J. 

At  common  law,  the  rule  is,  marriage  and  the  subsequent  birth  of  a 
child,  amount  to  a  revocation  of  a  will  of  the  husband  made  before  mar- 
riage ;  but  that  a  subsequent  marriage,  or  the  birth  of  a  child,  is  not  a 
revocation — they  must  conjoin.  This  rule  was  taken  from  the  Civil  Law, 
based  upon  **a  presumed  alteration  of  the  intention  of  the  testator  arising 
from  the  occasion  of  new  moral  duties."  But  in  the  case  of  Doed,  Lan- 
cashire V.  Lancashire,  5  Term  Rep.,  49,  Lord  Kenyon  says : 

'•Perhaps  the  foundation  of  the  principle  is  not  so  much  an  intention 
to  alter  the  will  arising  from  these  circumstances  happening  afterwards, 
as  a  tacit  condition  annexed  to  the  will  itself,  at  the  time  of  making  it, 
that  the  party  does  not  intend  it  should  take  effect  if  there  should  be  a 
total  change  in  the  relations  of  the  family." 

In  the  case  of  Rush  v.  Wilkin,  4  Johnson's  Ch.,  606,  Chancelloi 
Kent  says : 

"The  claim  of  the  wife  to  the  benefit  of  this  presumption  in  the  case 
of  a  devise  ol  land,  is  admitted  not  to  be  very  strong,  because,  if  she  was 
let  in,  the  land  would  still  descend  to  the  heir,  and  the  law  has  secured 
to  her,  in  every  event,  a  provision  for  life,  out  of  the  real  estate.  Her 
claim  to  a  provision  from  the  personal  estate,  rests  on  higher  ground,  for 
in  respect  to  that  portion  of  her  husband's  property,  she  is  lelt  entirely 
at  the  control  of  his  will  and  pleasure  ;  but  her  pretention  is  here  also 
weakened  from  the  consideration  of  the  provision  by  dower,  which  the 
common  law  has  already  secured  to  her." 

These  conditions  have  been  modified  by  statute,  in  this  state,  to  the 
extent  that  the  wife  is  now  the  heir  of  the  husband,  both  as  to  real 
estate  and  personal  property,  when  there  are  no  children,  or  their 
descendants,  surviving;  preserving  to  her  only,  the  right  of  dower,  if 
there  be  children.  Provision  is  also  made  for  her  out  of  the  personal 
estate  of  the  husband,  consisting  of  a  year's  support,  and  one-half  of  the 
first  four  hundred  dollars,  with  one-third  of  the  remainder,  after  the 
debts  are  paid ;  also  her  homestead  and  other  exemptions. 
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The  question  is,  whether,  under  the  law  as  thus  modified,  and  hy 
reason  of  such  modification,  the  common  law  rule,  that  subsequent  mar- 
riage alone,  does  not  revoke  a  will  of  the  husband,  is  abrogated. 

In  Tyler  v.  Tyler,  19  111.,  151,  it  is  held : 

**In  Illinois,  where  the  statute  makes  the  husband  and  wife  heirs  to 
each  other  when  there  is  no  child  or  descendant  of  a  child,  in  the  absence 
of  facts  arising  subsequent  to  marriage,  showing  an  intention  to  die  testate, 
a  revocation  of  a  will  made  by  a  husband  prior  to  his  marriage,  by  which 
he  disposes  of  his  whole  estate,  without  making  any  provision  in  con- 
templation of  the  relations  arising  out  of  his  marriage,  will  be  pre- 
sumed." 

No  reason  is  given  for  the  rule,  in  this  case,  other  than  the  change 
in  the  statute  of  descents,  making  the  wife  the  heir  of  the  husband. 
The  law  of  the  case,  however,  was  twice  subsequently  attacked,  in  the 
Supreme  Court  of  that  state,  and  the  court  as  often  refused  to  reconsider 
it,  for  the  reason  that  it  had  become  a  rule  of  property,  and  further,  it 
having  since  been  incorporated  into  the  statute  law  of  the  state,  a  reversal 
would  only  have  a  retroactive  effect.  The  American  Board  of  Foreign 
Missions  v.  Nelson,  72  111.,  564;  Duryea  v.  Duryea,  85  111.,  50. 

In  the  case  of  Swan  v.  Hammond,  18  Mass.,  46,  is  found  an  oM^r 
dictum  to  the  effect,  that : 

"Marriage  alone,  in  the  case  of  a  man  or  woman,  would  seem  to  be 
a  sufficient  change  in  condition  and  circumstances  to  cause  an  implied 
revocation  of  a  will  previously  made.  A  will  made  before  marriage,  and 
taking  efiect  after  marriage,  must  take  effect  in  a  very  different  manner 
from  that  in  the  mind  of  the  testator  when  the  will  was  made.  The 
rights  of  the  husband  or  wife,  must  greatly  modify  its  provisions,  and  it 
can  hardly  be  supposed,  that  an  unmarried  person  would  make  the  same 
will  he  or  she  would  make  alter  marriage." 

This  would  seem  to  be  a  wholly  inadequate  ground  upon  which  to 
raise  the  implication,  that  a  will,  devising  real  estate  in  this  state,  should 
be  revoked  by  marriage  alone.  The  only  effect  of  marriage  upon  the 
devise,  would  be  to  burden  it  with  the  right  of  dower,  and  the  law  places 
this  incumbrance  upon  the  devise,  whether  the  will  be  made  before  or 
after  marriage.  There  is,  therefore,  no  cogent  reasou  why  the  will 
should  be  changed  after  marriage,  unless  it  be  intended  to  change  the 
devise.  The  statute  law  of  this  state,  does  not  undertake  to  change  the 
devise  directly,  by  a  limitation  put  upon  the  power  of  testamentary  dis- 
position after  marriage,  and  it  would  seem  to  follow,  that  it  should  not 
be  done  indirectly,  by  an  implied  revocation  of  his  will,  because  of  mar- 
riage. 

In  the  case  of  Brown  v.  Scherrer,  5  Col.  App.,  255,  it  is  held:  "Mar- 
riage, although  without  issue,  operates  in  this  state  to  revoke  a  will."' 
This  case,  however,  is  distinguishable  from  the  case  at  bar,  by  reason  of 
the  statutory  limitation  upon  the  right  of  either  the  husband  or  the  wife,. 
to  make  a  testamentary  disposition  of  an  aliquot  part  of  his  or  her  real 
estate,  as  against  the  right  of  inheritance  in  the  other.  ^And,  inasmuch 
as  the  will,  made  before,  is  destructive  of  this  right,  it  is  held  to  be 
revoked  by  the  marriage,  in  order  that  the  right  may  be  protected.  The 
court  supports  this  conclusion  by  the  argument,  that  in  England,  a  will 
made  before  marriage,  is  revoked  as  to  reality  only  when  a  male  heir  is 
born,  who  can  inherit  under  the  law  of  primogeniture,  and  in  that  event,. 
the  father  not  having  the  power  to  defeat  the  statutory  right  of  inheri- 
tance, the  will  is  revoked  ex  necessitate. 
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So,  in  the  case  of  Garrett  v.  Dabney,  27  Miss.,  836,  under  the  Married 
Woman's  Act  in  that  state,  which  secured  to  the  husband  an  estate  in  fee, 
if  the  wife  died  without  issue,  her  will  made  before,  was  held  to  be 
revoked  by  marriage,  because  it  deprived  her  of  the  power  to  change  her 
will,  which  was  obnoxious  to  her  husband's  right  in  the  real  estate, 
vested  at  the  time  of  marriiage.  Under  the  statutes  of  Ohio,  the  power 
of  the  husband  to  dispose  of  his  real  estate,  is  the  same  after  marriage  as 
before,  leaving  to  the  wife  only  the  statutory  right  of  dower,  which 
attaches  in  any  event.  The  same  reason  for  revocation,  therefore, 
because  of  marriage,  does  not  exist  in  this  state. 

In  87  W.  It.  B.,  pp.  266  et  seq.,  is  a  series  of  articles  on  the  subject 
of  common  law  and  statutory  revocation  of  wills,  by  marriage,  by  birth 
of  child,  by  both,  written  by  E.  J.  Marshall,  of  the  Toledo  Bar,  in  which 
the  writer  collates  the  authorities  on  the  subject,  and  reaches  the  conclu- 
sion, that  the  reason  for  the  common  law  rule,  that  marriage  and  birth  of 
a  child  are  both  necessary  to  a  revocation,  no  longer  exists  in  Ohio.  The 
other  authorities,  cited  by  appellant's  counsel,  do  not  present  any  new  or 
'  additional  phase  of  the  question. 

In  Connecticut,  where  by  statute  the  wife  inherits  as  heir  to  her 
husband,  it  was  held  in  GoodselPs  Appeal  from  Probate,  66  Conn.,  171, 
that  **A  will  is  revoked  by  marriage  and  the  birth  of  a  child,  but  not  by 
marriage  alone."  Citing,  1  Redfield  on  Wills,  (4th  Ed.)  298 ;  Brush  v. 
Wilkins,  4  Johns.  Ch.,  506 ;  Warner  v.  Beach,  4  Gray,  162 ;  Jarman  on 
Wills,  (5th  Am.  Ed.)  272.  To  the  same  effect  are  Hoitt  v.  Hoitt,  68 
N.  H.,  475;  Bowers  v.  Bowers,  66  Ind.,  430,  which  are  well  considered 
cases. 

In  the  case  of  Re  Estate  of  Hulett,  (Minnesota  Supreme  Court,)  84 
L.  R.  A.,  884,  it  is  held:  **The  fact  that  under  our  statutes  a  wife  may 
inherit  from  her  husband,  has  not  changed  the  common  law  rule  that  the 
will  of  a  man  is  not  revoked  by  the  subsequent  marriage  alone,  without 
the  birth  of  issue."  This  case  would  seem  to  be  directly  opposed  to 
Brown  v.  Scherrer,  supra.  The  same  statutory  provisions  as  to  inheri- 
tance by  the  wife  from  the  husband,  and  a  similar  limitation  of  the  testa- 
mentary power  of  the  husband,  as  against  the  wife*s  right  of  inheritance, 
are  found  in  each  case ;  so  that  the  cases  can  not  be  reconciled  or  dis- 
tinguished on  principle.  In  Re  Estate  of  Hulett,  supra,  all  the  statutory 
provisions,  changing  the  relations  of  husband  and  wife,  as  touching  their 
effect  on  the  common  law  rule  of  revocation,  are  made  to  yield  to  the 
argument,  that : 

**  The  main  reason  why,  at  common  law,  mairriage  and  the  birth  of  the 
issue  were  deemed  such  a  change  in  the  conditions  or  circumstances  of  the 
husband,  as  would  work  an  implied  revocation  of  his  prior  will,  was,  that 
otherwise,  his  issue  would  be  wholly  unprovided  for, —  a  thing  which 
was  not  to  be  supposed  to  have  been  in  the  contemplation  of  the  testa- 
tor, whereas,  under  our  statute,  and  we  assume  without  special  examina- 
tion under  the  statutes  of  those  states,  in  which  the  decisions  cited  were 
rendered,  even  if  the  will  stands,  very  liberal  provision  has  been 
made  for  the  widow  independently  of  any  act  of  the  husband;**  and  "  the 
mere  fact  that  she  may  now  under  the  statute  in  certain  contingencies 
inherit  from  her  husband  is  not  sufficient  to  warrant  us  in  holding  that 
the  common  law  rule  has  been  so  changed,  that  marriage  alone,  is  such  a 
change  of  condition  or  circumstances,  as  will  work  an  implied  revocation 
of  the  prior  will  of  the  husband. '' 
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This  question,  however,  must  be  determined  largely  by  the  provi- 
sions of  the  statute  law  in  Ohio.  It  is  the  province  of  the  legislature, 
and  not  of  the  courts,  to  change  the  rule  of  the  common  law.  The  ques- 
tion, therefore,  is  whether  or  not  such  legislative  intent  can  be  gathered 
from  the  statutes  eflFecttng  the  numerous  changes  in  the  relations  of  hus- 
band and  wife.  In  England  and  many  of  the  states,  it  is  expressly 
provided  by  statute,  that  marriage  alone,  shall  revoke  a  will^  There  is 
no  such  express  provision  in  the  statute  law  of  Ohio.  That  being  so,  sec. 
5953,  Rev.  Stat.,  which  provides  in  what  manner  a  will  may  be  revoked, 
would  seem  to  be  exclusive.  The  revocations  implied  by  law,  included 
in  the  saving  clause  of  that  section,  must  be  held  to  be  such,  and  such 
only,  as  were  recognized  at  common  law,  at  the  time  the  statute  was 
enacted.  Hence,  we  have  not  only  the  absence  Irom  the  statutes  of  the 
express  provision  found  in  other  states,  that  marriage  alone  shall  revoke 
a  will,  but  a  provision,  which  by  its  terms,  must  be  held  to  exclude  a 
revocation  upon  that  ground.  It  is  significant  also,  th^t  sec.  5959,  Rev. 
Stat.,  which  provides,  when  revocation  by  the  birth  of  a  child  shall  take 
effect,  does  not  deem  subsequent  marriage  of  suflBcient  importance  to  be 
mentioned  as  a  constituent  part  of  the  cause  of  revocation  ;  and  that  sec. 
5961  provides,  that  revocation  shall  not  take  place  by  reason  of  a  birth 
of  a  child,  if  the  testator  have  a  child,  or  children,  at  the  time  the  will  is 
executed.  The  policy  of  the  law  seems  to  be  to  limit,  rather  than  to  enlarge, 
the  rule  of  revocation.  Section  5958,  Rev.  Stat,  provides:  "A  will 
executed  by  an  unmarried  woman,  shall  not  be  deemed  revoked  by  her 
subsequent  marriage ;"  and  this  notwithstanding  the  statute  of  descent, 
makes  the  husband  the  heir  of  the  wife  under  the  same  circumstances, 
as  under  which  the  wife  is  made  the  heir  of  the  husband.  To 
say  that  by  implication,  a  subsequent  marriage  will  revoke  the  hus- 
band's will,  for  the  reason  that  she  is  his  heir,  in  the  face  of  the  provision 
that  it  will  not  revoke  the  wife's  will,  he  being  her  heir,  is  to  establish  an 
inequality  between  them,  which  is  repugnant  to  the  whole  trend  of  the 
statutes,  making  them  equal  before  the  law.  On  the  other  hand,  to  allow 
the  common  law  rule,-  that  subsequent  marriage  alone  will  not  revoke 
the  husband's  will,  to  stand,  is  to  establish  equality  between  them ;  and 
this,  we  may  conclude,  was  the  object  of  the  section,  providing  that  a 
woman's  will  shall  not  be  revoked  by  marriage. 

We,  therefore,  conclude  that  the  change  in  the  law  of  descent, 
making  husband  and  wife  heir  to  each  other,  under  certain  contingencies, 
does  not  abrogate  the  common  law  rule. 

The  record  does  not  disclose  whether  or  not  all  of  the  parties  in 
interest  are  std  juris.  The  court,  therefpre,  has  not  considered  what  effect 
the  probate  of  the  will  and  the  failure  to  contest  the  same  within  the 
two  years'  limitation  would  have  upon  the  right  to  raise  the  question 
passed  upon. 

We  find  the  right  to  the  rents  in  question  to  be  in  the  heirs  of  Sarah 
Decker  deceased,  and  a  decree  may  be  entered  accordingly. 
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EXPLOSIVES- INSPECTION  LAWS— INDICTMENTS* 

[Sandusky  Circuit  Court,  December  Term,  1897.] 

Haynes,  Parker  and  Hale,  JJ. 

(Judge  Hale  of  the  Eighth  Circuit,  taking  the  place  of  Judge  King.) 

*C.  S.  CORTHELL  V.  ThB  STATE  OF  OhIO. 

1.  Indictment  under  Sec  2573^,  2673<:-l,  2573-2,  Rev.  Stat. 

An  indictment  under  sec.  2573£:,  2673^-1,  2673-2,  Rev.  Stat.  (Bates',  1897  Ed.),  for 
failure  to  comply  with  the  requirements  of  an  order  to  remove  explosives 
and  alter  the  construction  of  the  magazine  used  for  storage  of  the  same  which 
does  not  aver  that  the  inspection  forming  the  basis  of  such  order  waa  made, 
and  that  such  order  was  issued  by  a  district  inspector  of  workshops  and 
factories  appointed  by  the  chief  State  inspector  of  workshops  and  factories  to 
make  such  inspection  and  issue  such  orders,  is  fatally  defective. 

t.  Averment  that  Inspeotion  was  made  and  Order  Issued  by  District 
Inspector,  is  not  Sufficient. 

An  averment  that  the  inspection  was  made  and  the  order  issued, by  one  who 
was  a  district  inspector  of  workshops  and  factories  and  an  "inspector  of  high 
explosives"  in  and  for  the  State,  is  not  sufficient. 

3.  Mailing  of  such  Order,  not  Deemed  as  Sufficient  Evidence  of  Service 
OF  such  Notice,  when. 

l*roof  that  a  notice  of  such  order  was  written  and  enclosed  in  a  sealed  envelope 
properly  stamped  and  addressed  to  the  defendant,  and  that  it  was  placed  m 
the  hands  of  a  private  messenger  to  be  mailed,  is  not  sufficient  evidence  of 
service  of  such  notice. 

4.  Query. 

Whether  the  proof  would  have  been  sufficient  if  it  had  shown  that  it  had  been 
placed  in  the  mails— C^^' 

Parker,  J. 

The  plaintiff  in  error  was  indicted,  prosecuted  and  convicted  in  the 
court  below  on  a  charge  of  having  failed  to  obey  an  order  issued  from  a 
certain  oflScer  of  the  state  respecting  the  removal  of  explosives  and  the 
alteration  of  the  construction  of  a  magazine  in  which  said  explosives 
were  stored. 

The  prosecution  is  under  sec.  2573^,  2678r-l,  2573r-2,  as  found  in 
Bates*  Annotated  Ohio  Statutes,  revision,  1897. 

Section  2573^-1  provides:  "That  the  chief  State  inspector  of  work- 
shops and  factories  shall  appoint  Irom  among  the  district  inspectors 
of  workshops  and  factories,  whose  appointments  are  now  authorized  by 
law,  at  least  one  inspector  who  shall  be  a  skilled  and  experienced  person, 
thoroughly  conversant  with  the  manufacture  and  use  of  powder,  dynamite, 
nitro-glycerine,  fuses  or  other  explosives  and  their  compounds  whose 
duty  it  shall  be  to  inspect  all  the  manufacturing  establishments  in  the 
state  of  Ohio  wherein  the  manufacture  of  powder,  dynamite,  nitro-gly- 
cerine, compounds,  fuses  or  other  explosives  are  manufactured,  and  all 
magazines  or  store-houses  wherein  such  explosives  are  stored  and  he 
^hall  personally  inspect  the  process  of  manufacture,  the  handling  and 
storage  of  such  explosives  and  may  direct  and  order  any  changes  or  addi- 
tion that  he  may  deem  necessary  in  or  about  such  manufacturies,  maga- 
zines or  store-houses  for  the  safety  of  the  employees  and  the  public,  etc. 
I  read  but  a  part  of  the  section.  . 

*For  previous deoision  In  this  OKi«,  see  B  Giro.  Deo.,  I;i8. 
8  O.  C.  D.        4. 
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Section  2573r-2  provides  that  said  inspector  of  workshops  and 
factories  shall  enforce  the  provisions  of  this  act  under  the  same  condi- 
tions and  penalty  as  are  applied  in  sec.  2573^,  Rev.  Stat.;  and  257Sc, 
with  the. other  section  read  into  it,  provides  that  if  a  person  owning  or 
controlling  such  explosives  or  place  of  manufacture  or  storage,  who  is 
ordered  to  make  such  removal  or  change  as  is  provided  for  by  sec.  2573- 
c-1,  fails  to  do  so  within  thirty  days  after  notice  or  within  such  time 
after  notice  as  such  alterations  can  be  made  with  proper  diligence,  he 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  fined  not  more  than  $500.00  and  not  less  than  J50.00  and  $10.00 
additional  for  each  day  after  such  conviction  until  such  alterations  and 
additions  have  been  made,  which  fine  shall  be  paid  into  the  treasury  of 
the  county  in  which  conviction  is  had. 

Now,  it  will  be  observed  that  the  authority  to  make  this  inspection 
and  issue  this  order — disobedience  of  which  is  made  a  crime  under  the 
statute,  is  vested  in  such  district  inspector  as  shall  have  been  appointed 
to  that  duty  by  the  chief  State  inspector  of  workshops  and  factories.  It 
will  be  seen  that  it  is  a  very  important  duty,  a  very  extensive  and  impor- 
tant authority,  and  the  notice  is  of  prime  importance  in  case  of  a  prose- 
cution under  this  statute. 

The  indictment  in  this  case  sets  forth  that  Willard  Du  Comb,  one  of 
the  district  inspectors  of  workshops  and  factories  in  and  for  the  state  of 
OhiQ,  and  **  inspector  of  high  explosives**  in  and  for  said  state  aforesaid, 
made  this  inspection  and  made  this  order,  which  it  is  charged  the  defend- 
ant disobeyed  or  failed  to  comply  with.  The  title  of  "  inspector  of  high 
explosives  '*  is  not  given  to  this  officer  by  the  statute.  There  does  not 
seem  to  be  any  such  office  or  any  such  officer  under  the  statute  of  Ohio. 
As  a  matter  of  convenience  in  the  administration  of  the  affairs  of  the 
office  of  chief  inspector  of  workshops  and  factories,  it  appears  they  have 
adopted  this  name  and  have  applied  it  to  a  certain  district  inspector,  and 
perhaps  to  the  district  inspector  who  was  appointed  under  sec.  2573^-7, 
to  perform  these  particular  duties,  but  it  is  not  so  charged  in  the  indict- 
ment. 

Following  the  indictment  all  the  way  through,  this  officer  is  described 
as  an  inspector  of  high  explosives  in  and  for  the  state  of  Ohio.  It  is 
nowhere  stated  that  he  was  a  district  inspector  of  workshops  and  fac- 
tories and  that  he  was  appointed  by  the  chief  State  inspector  of  workshops 
and  factories  to  perform  this  particular  duty.  It  does  not  appear,  from 
the  indictment,  that  the  person  who  made  this  inspection  and  issued  this 
order  was  authorized  by  law  to  make  the  inspection  or  issue  the  order. 
It  does  not  appear  from  the  indictment  that  the  defendant  was  in  default 
or  had  committed  any  crime  by  reason  of  his  failure  or  refusal  to 
obey  and  observe  an  order  issued  by  one  authorized  to  make  it.  He 
committed  no  crime  in  failing  to  obey  an  order  issued  to  him  by  one  who 
was  simply  an  inspector  of  high  explosives  in  and  for  the  state  of  Ohio, 
whatever  and  whoever  that  may  be. 

We  hold,  therefore,  that  the  indictment  in  this  particular  is  defective^ 
and  that  the  defect  is  of  that  character  that  the  demurrer  to  the  indict- 
ment should  have  been  sustained,  and  that  the  court  erred  in  not  sustain- 
ing the  demurrer  to  the  indictment. 

Very  many  questions  that  are  debated  before  us  here  have  already 
been  passed  upon  by  this  court  in  the  case  of  Corthell  v.  The  State  of 
Ohio,  5  Ohio  Circ.  Dec,  123,  and  we  have  not  re-examined  these  ques- 
tions.   We  are  content  with  the  conclusions   arrived  at  in  that   case. 
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There  are  other  questions  noted  which  are  not  likely  to  again  arise  upon 
a  retrial  of  this  case.  Such  questions  with  respect  to  the  omission  and 
rejection  of  evidence,  and  certain  things  in  the  charge  of  the  court,  we  will 
not  take  time  to  consider  particularly.  There  is  one  matter,  however, 
that  we  will  call  attention  to  so  that  the  same  error  may  not  be  fallen 
into  again.  We  hold  that  even  if  this  notice  had  emanated  from  the' 
proper  authority,  there  is  not  sufficient  evidence  in  this  record  of  the 
service  of  the  notice  upon  the  defendant.  The  ^stimony  upon  the  sub- 
ject of  the  notice,  I  will  read.  E.  H.  Slack,  an  employee  in  the  office  of 
the  chief  inspector,  called  as  a  witness  for  the  state,  gives  the  only  testi- 
mony upon  this  point.     The  important  part  is  as  follows : 

"  Q.  I  will  ask  you  to  whom  you  delivered  a  copy  of  the  order  which 
yon  hold  in  your  hand  ? 

•*  A.     To  C.  S.  Gorthell,  Manager.  Findlay,  mailed  it  to  him. 

"  Q.  Did  you  place  the  address  of  C.  S.  Corthell,  Findlay,  Ohio,  on 
the  envelope? 

"A.    Yes. 

"  Q.    That  you  placed  in  the  postoffice  and  duly  stamped  ? 

"A.    Yes. 

CROSS-EXAMINATION. 

*'  Q.    Are  you  the  mail  carrier  in  your  department? 
"  A.     No. 

*'  Q.  Who  carries  the  mail,  who  delivers  the  letters  that  are  written 
over  to  the  postoffice  ? 

**  A.    We  have  a  messenger." 

Now,  it  was  suggested  here  that  so  far  as  appears  from  the  record, 
this  messenger  may  have  been  an  employee  of  the  United  States,  a 
mail  carrier  and  not  a  private  messenger,  but  we  think  it  fairly  appears 
from  this  answer  that  the  messenger  was  not  of  this  character,  but  was 
a  messenger  in  the  office  of  the  State  inspector  of  workshops  and  facto- 
ries. 

"Q.  What  is  his  naraef 

"  A.  Frederick  Shoub. 

"  Q.  When  a  letter  is  written  it  is  left  in  a  box  and  delivered  to  the 
postoffice  ? 

**  A.  This  was  not. 

**  Q.  Did  you  deliver  personally? 

"  A.  No. 

•*G.  Who  did? 

**  A.  Messenger. 

"  Q.  How  do  you  know? 

"  A.  I  placed  it  in  his  hands. 

"  Q.  Now  ,you  have  been  telling  us  you  mailed  when  you  placed  in 
the  hands,  of  a  messenger  ? 

"A.  Yes. 

"  Q.  You  don't  know  he  mailed  it  ? 

**  A,  We  have  reasons  to  believe  he  did.** 

We  repeat  that  upon  notice  of  this  order,  if  the  order  is  not  obeyed 
or  observed,  the  person  notified,  or  the  person  to  whom  it  is  addressed, 
becomes  guilty  of  a  crime,  and  subject  to  heavy  penalties;  therefore,  the 
rules  upon    the  subject  of  notice  requiring  that  actual  notice  shall  be 
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^ven  where  no  other  kind  of  notice  is  especially  provided  for  by  the 
statutes  should  be  strictlj'  observed  and  adhered  to  in  a  case  of  this  char- 
acter. 

The  general  rule  on  this  subject  is  stated  in  the  case  of  Moore  v. 
Given,  39  O.  S.,  661,  as  follows:  "Where  a  statute  requires  notice 
of  a  proceeding  but  is  silent  concerning  its  form  or  manner  of  service, 
actual  notice  will  alone  satisfy  such  requirement." 

,  Whether  evidence  that  this  notice  was  sealed  in  an  envelope  properly 
addressed,  stamped  and  mailed  at  the  postoffice,  would  be  sufficient,  we 
do  not  consider  or  pass  upon,  but  we  hold  that  the  proof  of  service  in 
this  case  was  not  sufficient. 

The  judgment  will  be  reversed  and  the  defendant  discharged. 

George  Phelps,  for  plaintiff  in  error. 

G.  H.  Withey,  prosecuting  attorney  for  state. 


WILLS— VOID  BEQUESTS— RESIDUARY  CLAUSE. 

[Cuyahoga  Circuit  Court,  November  24, 1897.] 
Hale,  Marvin  and  Caldwell,  JJ. 

Joseph  Davis,  Executor,  v,  Mary  Hutchings. 

I.  Executor  may  apply  Direct  to  Court  op  Common  Pi^eas  for  Construc- 
tion OP  WiLW. 
The  means  provided  by  sec.  6198,  Rev.  Stat,  (proceedings  in  probate  court),  to 
determine  rights  of  parties  under  a  will,  are  not  exclusive  and  an  executor 
may  apply  directly  to  the  court  of  common  pleas. 

a.  Construction  op  Words,  "Balance"  means  "Residue." 

Use   of  the  words  "the  balance  to  be  divided,"  in  a  will,  following  specific 
be<|[ue8ts,  is  equivalent  to  the  use  of  "residue  be  divided.*' 

3.  Void  Bequests  go  with  Residue.  Rui^e  foi,i.owed  against  Lineai,  Descend- 
ant Provided  for  in  the  Wji^i,. 
Bequests  in  a  will,  which,  for  any  reason,  turn  ont  to  be  void,  go  with  the  resi- 
due if  there  is  a  residuary  clause.  Therefore,  where  bequests  to  church  and 
charitable  institutions  are  void  under  sec.  5915,  Rev.  Stat.,  on  account  of  lineal 
descendant,  and  death  of  testator  within  one  year,  a  daughter,  for  whom  pro- 
vision is  made  in  the  will,  does  not  inherit  such  void  bequests,  in  a  will  hav- 
ing a  residuary  clause. 

Apprai,  from  the  Court  of  Common  Pleas. 

Marvin,  J. 

The  case  of  Joseph  Davis,  executor  of  the  will  of  William  Hutch- 
ings, deceased,  against  Mary  Hutchings  and  others,  is  a  case  commenced 
by  a  petition  filed  in  the  court  of  common  pleas  by  Joseph  Davis  as  such 
executor,  asking  for  the  instruction  of  that  court  as  to  his  duties  under 
the  will  of  which  he  is  executor. 

The  petition  was  filed  under  the  provisions  of  sec.  6202,  Rev.  Stat, 
which  reads : 

"An  executor,  administrator,  guardian,  or  other  trustee,  may  main- 
tain a  civil  action  in  the  court  of  common  pleas  against  creditors,  lega- 
tees, distributees,  or  other  parties  asking  the  direction  or  judgment  of 
the  court  in  any  matter  respecting  the  trust,  estate,  or  property  to  be 
administered,  and  the  rights  of  the  parties  in  interest,  in  the  same  man- 
ner and  as  fully  as  was  formerly  entertained  in  courts  of  chancery." 
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And  then  follows  a  provision  that  if  the  trustee  is  requested  to  brins 
such  action — to  file  such  petition,  by  certain  parties,  he  shall  do  so. 

A  demurrer  was  filed  to  this  petition. 

The  petition  sets  forth  that  the  plaintiff  is  the  executor,  duly  quali- 
fied, of  the  will  of  William  Hutchings,  deceased,  and  then  he  quotes 
from  the  will  various  provisions.  He  says  that  different  parties  make  a 
claim,  each  making  a  claim,  to  the  same  part  of  the  estate,  and  he  asks 
the  direction  of  the  court. 

Very  little  was  said  in  the  hearing,  as  to  this  demurrer. 

The  case  of  First  Presbyterian  Society  v.  First  Presb>'terian  Society,. 
25  O.  S.,  128 ;  Merrick  v.  Merrick,  87  O.  S.,  126 ;  Bowen  v.  Bowen,  88  O. 
S.,  426,  are  all  to  the  effect  that  a  state  of  facts  such  as  the  petition  in 
this  case  discloses,  warrants  the  filing  of  such  a  petition.  Attention  is 
called  to  the  case  of  Bowen  v.  Bowen,  supra,  for  the  reason  that  in  that 
case  although  it  is  held  that  the  rights  of  legatees  under  a  will  may  be 
reached  by  virtue  of  the  provisions  of  sees.  6198,  6199  and  6200,  Rev. 
Stat.,  yet  the  court,  on  page  429,  say  : 

"The  executors  have  the  right,  under  the  statute,  to  protect  them- 
selves by  obtaining  the  direction  and  judgment  of  the  court  upon  the 
meaning  or  effect  of  the  will." 

Section  6198  provides  that  proceedings  may  be  had  in  the  probate 
court  by  parties  who  claim  to  be  entitled  to  a  distributive  portion  of  an 
estate,  whether  they  be  legatees,  heirs  or  other  distributees,  by  which  their 
rights  may  be  determined;  but  that  can  only  be  done  after  a  general 
order  of  distribution  has  been  made,  the  executor  having  filed  his  account 
showing  the  amount  in  his  hands  after  the  payment  of  debts,  costs  and 
expenses,  and  any  legacies  which  he  has  paid ;  and,  if  thirty  days  there- 
after he  has  failed  to  pay  any  one  who  claims  to  have  the  right  to  a  dis- 
tributive portion,  such  person  may  commence  proceedings  either  in  the 
probate  court  or  in  the  court  of  common  pleas,  and  if  commenced  in  the 
probate  court,  that  court  shall,  on  motion  of  either  party,  send  the  case 
to  the  court  of  common  pleas,  and  the  parties  may^all  be  brought  in  and 
their  rights  determined  in  that  action. 

It  seems  to  us  clear,  that  the  means  provided  in  sec.  6198  and  the 
sections  immediately  following  are  not  the  exclusive  means  by  which  the 
rights  of  legatees  in  a  case  like  the  present  may  be  determined,  but  that 
the  course  pursued  by  the  executor  in  filing  his  petition  in  the  case  is 
clearly  authorized,  and  that  it  is  the  preferable  course  to  pursue.  The 
demurrer  is  overruled. 

We  come  then  to  what  construction  is  to  be  given  to  this  will. 

William  Hutchings  executed  his  will  on  November  24, 1893,  and  died 
on  September  12,  1894,  less  than  one  year  after  the  execution  of  the 
will. 

He  had  but  one  heir-at-law,  an  adopted  daughter  by  the  name  of 
Isolena  Davis. 

By  his  will,  he  provided  for  the  payment  of  his  debts,  and  the  costs 
and  expenses  of  settling  his  estate.  He  then  bequeathed  property  as 
follows: 

To  his  daughter,  Isolena  Davis,  $500.00. 

Then  to  quite  a  number  of  other  people,  some  relatives  of  his  and 
some  relatives  of  his  wife,  sums  amounting  in  the  aggregate  to  $2,800.00. 

Ke  then  follows  with  bequests  as  follows : 

$1,000.00  for  the  county  poor-house  for  Cuyahoga  county  ;  $1,000.00 
to  the  Congregational  church  at  Chagrin  Falls.  Ohio ;  and  $500.00  to  the 
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Bible   Christian   conference  in  England — in  the  aggregate,    $2,500.00. 
Then,  after  directing  that  his  real  estate  he  sold  he  says: 

"And  further  the  proceeds  arising  therefrom  with  all  from  any  and 
all  sources,  due  to  me  from  mortgage,  bank,  or  bills  unpaid  at  the  time 
of  my  death,  be  used  in  paying  all  before  specified  as  my  indebtedness  to 
my  legatees  and  charities  and  the  balance  divided  between  the  children 
living  at  my  death  of  the  hereinafter  named  brothers  and  sisters  of  my 
late  wife  and  myself,  " — naming  them. 

The  contention  here  is  on  the  part  of  Isolena  Davis ;  she  being,  as  I 
have  already  said,  the  only  heir-at-law,  being  an  adopted  daughter  oif  the 
testator. 

It  is  contended  on  her  part  that  as  the  bequests  made  to  these  chari- 
ties, by  virtue  of  the  statute,  sec.  5916,  are  void ;  he  died  intestate  as  to 
that  $2,500.00;  and  therefore,  his  daughter,  as  heir-at-law,  is  entitled  to 
have  that  amount  paid  to  her ;  while  on  behalf  of  the  people  named  as 
those  who  are  to  have  the  balance,  it  is  claimed  that  such  $2,500.00  goes 
to  them  as  a  part  of  the  residue  of  the  estate  not  already  disposed  of  in 
the  will. 

Something  was  said  on  the  hearing,  as  to  this  language  :  "  The 
dc/a  nee  be  divided  between  the  children  living  at  my  death  of  the  here- 
naft  er  named  brothers  and  sisters  of  my  late  wife  and  myself ;  that  that 
was  not  equivalent  to  saying  **  the  residue  be  divided "  among  these 
people  or  is  bequeathed  to  these  people. 

It  seems  to  us  that  the  word  ''balance'^  as  used  here,  is  equivalent 
to  saying  the  ^'residue"  be  divided  between  these  people;  that  what  he 
meant  to  do  was  to  give  what  was  left  of  his  estate  after  the  payment  of 
the  bequests  preceding  this  to  these  people  ;  and  if  that  is  so,  we  can  see 
no  distinction  to  be  made  between  using  the  word  '^ balance'^  and  the 
word  *^residue^\ 

Now  the  authorities  are  almost  uniform  that  bequests  in  a  will, 
which  turn  out  for  any  reason  to  be  void,  will  go  with  the  residue  where 
there  is  a  clanse  in  the  will  bequeathing  the  residue  of  the  estate  to 
people  named  in  that  clause  of  the  will. 

In  some  of  the  jurisdictions  there  is  a  distinction  made  between 
devises  of  real  estate  and  bequests  of  personal  property.  And  it  is  held 
in  some  jurisdictions — not  as  uniformly  now  as  earlier — that  a  devise  of 
real  estate  to  a  residuary  devisee  will  not  include  a  devise  made  in  a  will 
which  lapses  or  becomes  void ;  but  the  cases  which  so  hold  that,  do  not 
hold  that  the  same  is  true  as  to  personal  property. 

There  is  a  case,  Greene  v.  Dennis,  6  Conn.,  293,  in  which  it  is  held 
that  a  devise  of  the  residue  of  real  estate  after  certain  devises  had  been 
made,  and  where,  among  the  devises  made,  there  were  some  which  had 
lapsed — that  the  devise  of  the  residuum  would  not  carry  that  part  of  the 
real  estate  included  in  the  void  devise,  but  in  that  case,  the  courts  say, 
in  the  opinion  on  pag^  304,  that  if  it  were  a  bequest  of  personal  prop- 
erty, the  rule  would  be  different  and  that  the  residuum  would  include  the 
void  bequest. 

In  Thayer  v.  Wellington,  9  Allen,  283,  the  court  go  into  an  elaborate 
discussion  of  the  effect  of  a  bequest  of  a  residuum  of  the  estate,  where  any 
bequests  named  in  the  will  are  void  or  have  lapsed  from  any  cause,  and 
they  say  that  the  rule  is  universal  in  its  application,  or  that  the  courts  are 
uniform  in  holding,  that  the  bequest  of  the  residuum  takes  not  only  all 
that  is  not  bequeathed  otherwise  in  the  will,  but  all  that  is  not  well 
bequeat^^^»  ^^  bequeathed  as  that  the  legatee  can  take  it. 
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In  the  argument,  we  were  cited  by  counsel  representing  the  heir-at- 
law,  to  Van  Kleeck  v.  Minister,  etc.,  20  Wendell,  467,  as  holding  a  con- 
trary doctrine.  An  examination  of  that  case  shows  it  was  a  devise  of 
real  estate  and  not  a  bequest  of  personal  property  and,  when  that  lapses, 
the  courts  say  that  if  it  were  a  bequest  of  personal  property,  the  rule 
would  be  otherwise,  and  that  the  legatee  of  the  residuum  would  take  the 
bequest  which  had  lapsed  or  become  void. 

Another  case  upon  which  counsel  for  the  heir*at-law  seem  greatly  to 
rely  is  Kerr.  v.  Dougherty,  79  N.  Y.,  827. 

In  his  brief,  the  counsel  for  the  heir-at-law  makes  copious  extracts 
from  the  opinion  in  this  case.  Kerr  v.  Daugherty ,  supra.  The  judgment  was 
rendered  by  a  divided  court,  two  judges  dissenting,  and  in  that  case  the 
judge  delivering  the  opiuion  for  the  majority  announced  the  general  rule, 
that  a  residuary  bequest  will  include  such  parts  of  the  property  as  were 
not  so  bequeathed  as  that  the  legatee  could  take  under  the  bequest ;  but 
the  court,  satisfactorily  to  itself,  made  a  distinction  between  that  case  and 
the  ordinary  bequest  of  the  residuum.  That  case  had  been  considered  in 
the  state  of  New  York  a  good  many  times  since ;  in  the  matter  of  Benson, 
guardian.  96  N.  Y..  499;  Riker  v.  Corvince,  113  N.  Y.,  116;  Floyd  v. 
Carow,  88  N.  Y.,  568;  18  N.  Y.,  248;  46  Hun.,  609;  Booth  v.  Church, 
126  N.  Y.,  216.  Each  one  of  these  cases  comments  on  the  case  of  Kerr 
v.  Dougherty,  supra ;  and  in  each  it  is  stated  that  the  doctrine  in  New 
York,  as  well  as  in  other  jurisdictions,  is  that  a  bequest  of  the  residuum 
of  personal  property  carries  to  the  legatee  not  only  all  that  is  not  other- 
wise bequeathed,  but  also  such  as  is  undertaken  to  be  disposed  of 
under  void  bequests,  and  that  no  other  doctrine  was  intended  to  be 
announced  in  the  Kerr  v.  Dougherty,  supra.^  case,  although  the  language 
used  in  the  opinion  might  be  understood  otherwise. 

It  was  urged,  in  the  argument,  that  the  manifest  purpose  of  sec.  5915, 
Rev.  Stat.,  was  to  protect  the  heir-at-law,  and  that  since,  but  for  the  fact 
of  the  adopted  daughter,  Isolena  Davis,  being  alive,  the  bequests  to  the 
^several  charities  would  be  good,  she  and  she  alone  should  profit  by  the 
fact  that  such  bequests  were  made  void  by  the  statute,  that  is,  that  who- 
ever takes  that  included  within  the  void  bequests  does  so  because  the 
daughter  is  alive,  and  that  it  would  be  unreasonable  to  say  that  these 
residuary  legatees  shall  take  this  when  the  only  reason  that  any  one  can 
take  it  from  those  named  in  the  void  bequests  is  because  she  is  living, 
certainly  she  should  be  the  one  benefited  by  the  bequests  becoming  void. 

A  similar  argument  was  used  in  Patton  v.  Patton,  39  O.  S.,  590,  and 
the  court,  in  considering  it  in  the  opinion,  on  page  596,  used  this  lan- 
guage : 

"This  contention  is  based  on  the  assumption  that  lineal  heirs  alon^ 
might  object  to  such  bequest,  as  the  proviso  was  for  their  protection 
alone.  But  this  assumption  is  not  authorized  by  the  statute.  We  can 
see  no  reason  why  any  one  interested  in  the  descent  and  distribution  of 
the  estate  might  not  assert  the  invalidity  of  the  bequest.  True,  the 
invalidity  of  the  bequest  depends  on  the  existence  of  lineal  descendants, 
natural  or  adopted,  at  the  death  of  the  testator ;  but  no  use  of  the  void 
bequest  is  preserved  to  lineal  descendants." 

We  find  nothing  in  this  case  to  indicate  that  the  testator  intended 
that  his  daughter  should  receive  more  than  the  $500.00  bequeathed  to 
her.  She  was  not  overlooked  at  the  time  the  will  was  made,  and  it  would 
<seem  that  the  testator  had  no  desire  or  intention  that  she  should  receive 
more  than  the  amount  named  in  the  bequest  to  her. 
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We  therefore  conclude  that  the  money  named  in  the  bequests  to 
charities  is  to  be  treated  as  the  part  of  the  residuum  of  the  estate  to  be 
distributed  to  those  named  as  taking  "the  balance/'  and  the  decree  will 
be  entered  accordingly. 

E.  P*  WilrmH  and  A.  IV.  JoneSy  for  plaintiff. 

C  WolUsier  2xA  Judge  Jones ^  for  defendant. 


MOB  VIOLENCE  LAW. 

(Cuyahoga  Circuit  Court,  December  11, 1897.] 
Hale,  Marvin  and  Caldwell,  JJ, 

J.  W.  Caw>weix  V.  County  Commissioners  op  Cuyahoga  Cotjnty" 

ET  AI<. 

L  Section  4  op  Act,  92  O.  L.,  136,  Fixes  a  Minimum  Rbgardz^bss  op   Injuries. 
The  provisions  in  sec  4  of  the  act,  92  O.  L.  136,  for  the  suppression  of  xnob 
violence,  mean  that  any  person  who  is  assaulted  by  a  mob  and  suffers  lynching,, 
which,  as  defined  by  said  statute,  is  any  act  of  violence,  may  recover  five  hun- 
dred dollars  regardless  of  what  his  injuries  aie. 

2.  The  Difference  Between  Actual  Injuries  and  Minimum  Damages  is  a 
Mere  Gift. 
The  difference  between  actual  injuries  and  the  prescribed  minium,  above  referred 
to,  is  a  mere  gift  to  the  individual  on  behalf  of  the  county. 

Z,  Act  in  Question  in  Excess  op  Authority  op  Legislature  and  Void  under 

Supreme  Court  Rulings. 

Therefore  the  act  in  question  is,  under  above  rulings,  in  excess  of  the  power 

of  the  legislature,  in  fixing  the  minimum  amount  to  be  paid,  and  in  taxing 

the  public  for  private  interests,  and  is  void  under  Board  of  Education  v.  State, 

51 0.  S.,  531  and  Telegraph  Co.  v.  Meyer,  28  O.  S.,  521. 

CAI^DWEX.!.,  J. 

The  case  of  J.  W.  Caldwell  v.  The  Board  of  County  Commissioners 
of  Cuyahoga  county  et  al.,  comes  on  error  into  this  court,  the  demurrer 
having  been  sustained  to  the  petition,  and  final  judgment  entered. 

The  question  arises  under  the  Act,  92  O.  L.,  136,  for  the  suppression 
of  mob  violence. 

The  plaintiff  claims  that  he  was  working  at  the  Brown  Hoisting 
Works  during  the  strike  that  occurred  a  little  over  a  year  ago,  and  while 
so  engaged  in  working,  while  going  from  the  works,  a  mob  did  him  per- 
sonal violence,  and  he  brings  his  action  under  this  statute,  to  recover 
damages  lor  such  violence.  The  first,  section  of  this  act  defines  a  **  mob  ** 
and  defines  what  "  lynching  "  is,  as  follows : 

'*  Thar  any  collection  of  individuals,  assembled  for  any  unlawful  pur- 
pose intending  to  do  damage  or, injury  to  any  one  or  pretending  to  exer- 
cise correctional  power  over  persons  by  violence,  and  without  authority 
of  law,  shall  for  the  purpose  of  this  act  be  regarded  as  a  '  mob '  and 
any  act  of  violence  exercised  by  them  upon  the  body  of  any  person,  shall 
constitute  a  '  lynching. '  " 

'*  The  term  serious  injury,"  defined  in  section  2,  **  for  the  purposes 
of  this  act,  shall  include  any  such  injury  as  shall  permanently  or  tempo- 
rarily disable  a  person  receiving  it  from  earning  a  livelihood  by  manual 
labor.  " 

Section  8.  **  Any  person  who  shall  be  taken  from  the  hands  of  the 
officers  of  justice  in  any  township  by  a  mob,  and  shall  be  assaulted  by 
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the  same  with  bricks,  dubs,  missiles,  or  in  any  other  manner,  shall  be 
entitled  to  recover  from  the  county  in  which  such  assault  shall  be  made, 
in  the  sum  of  one  thousand  dollars  as  damages,  by  action  as  hereinafter 
provided. " 

Section  4.  And  the  question  here  arises  largely  on  this  section. 
"  Any  person  assaulted  by  a  mob  and  stiffering  lynching  at  their  hands, 
shall  be  entitled  to  recover  of  the  county  in  which  such  assault  is  made, 
the  sum  of  five  hundred  dollars,  or  if  the  injury  received  is  serious,  th^ 
sum  of  one  thousand  dollars ;  or  if  it  result  in  permanent  disability  to 
earn  a  livelihood,  the  sum  of  five  thousand  dollars.  " 

Section  6  provides  how  this  money  is  to  be  disposed  of.  In  cer- 
tain cases  it  creates  a  trust  for  the  family  and  specifies  hbw  it  shall  be 
distributed. 

Section  6.  "  Actions  for  the  recoveries  provided  for  in  this  act  may 
be  begun  in  any  court  having  original  jurisdiction  of  an  action  for  dam- 
ages for  maliciousassault,  within  two  years  of  the  time  of  such  lynching." 
That  is  the  limitation. 

Section  7  provides  that  when  the  judgment  is  given  by  the  court, 
it  is  to  include  an  order  upon  the  county  commissioners  or  county  oflScers 
to  include  that  in  the  next  tax  levy. 

Section  8  provides :  "Any  person  entitled  to  a  share  in  any  recovery 
under  this  act  shall  consent  to  a  release  or  compromise  of  such  claim  in 
consideration  of  the  payment  of  any  sum  less  than  the  full  amount  of  said 
recovery,  shall  be  liable  to  indictment  for  a  misdemeanor  and  punished, 
at  the  discretion  of  the  court,  as  in  other  misdemeanors.  " 

Section  10  provides :  *  *  The  county  in  which  any  lynching  shall  occur 
shall  have  a  right  of  action  to  recover  the  amount  of  any  judgment  ren- 
dered against  it  in  favor  of  the  legal  representatives  of  any  person  killed 
or  seriously  injured  by  a  mob,  including  costs,  against  any  of  the  parties 
composing  such  mob.  Any  person  present  at  such  lynching  shall 
be  deemed  a  member  of  the  mob,  and  shall  be  liable  in  such  action. " 

Section  11  provides  for  one  county  recovering  from  another. 

Section  12  says  that  a  recovery  under  this  act  shall  not  bar  an  action 
for  prosecution  for  homicide  or  assault  for  engaging  therein. 

The  first  question  is  whether  sec.  4  makes  a  minimum  amount  that 
the  party  can  recover.  **Any  person  assaulted  by  a  mob  and  suffering 
lynching  at  their  hands  shall  be  entitled  to  recover  of  the  county  in 
which  such  assault  is  made,  the  sum  of  five  hundred  dollars ;  or  if  the 
injury  received  is  serious,  the  sum  of  one  thousand  dollars ;  or  if  it  result 
in  permanent  disability  to  earn  a  livelihood  by  manual  labor,  the  sum  of 
five  thousand  dollars." 

We  think  the  court  below  construed  that  section  correctly.  The 
court  below  construed  that  section  to  mean  that  if  a  person  is 
assaulted,  he  can  have  five  hundred  dollars,  and  does  not  depend  upon 
what  injuries  he  received ;  that  if  any  person  is  assaulted  by  a  mob  and 
suffers  lynching  at  their  hands,  it  means  simply  an  act  of  violence  exer- 
cised by  them  upon  the  body  of  that  person,  that  is  a  lynching;  then  he 
"shall  be  entitled  to  recover  of  the  county  in  which  the  assault  is  made, 
the  sum  of  one  thousand  dollars."  That  is  a  prescribed  minimum  by 
this  statute,  we  think.  *'Or  if  the  injury  received  is  serious,  the  sum  of 
one  thousand  dollars ; "  that  is  another  part  of  the  section,  and  the  party 
so  injured  will  recover  that  anyhow,  regardless  of  what  his  injuries  are. 

It  is  contended  that  the  difference  between  the  actual  injury  and 
what   the  injured  party  is  permitted  here  to  recover  by  this  statute. 
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is  a  mere  gift  to  the  party  on  behalf  of  the  county,  and  that  it  is,  there- 
fore, levying  or  taxing  the  public  simply  for  private  interests,— not  lor 
ptiblic  good,  but  simply  for  private  interests. 

There  is,  perhaps,  a  moral  obligation  at  least  upon  a  county  to  respond 
in  actual  damages,  and  it  is  held  constitutional  for  the  legislature  to  deter- 
mine whether  or  not  a  county  shall  or  shall  not  respond  to  a  person  who 
loses  his  property  by  a  mob  or  who  suffers  in  his  person  by  a  mob. 

Making  the  county  respond  in  damages  for  the  amount  of  property 
lost  has  been  upheld.  We  know  of  no  legislation  where  the  county  hns 
been  made  to  respond  for  any  injury  to  persons  such  as  this  act  specifies ; 
but  the  question  is  not  before  us  as  to  whether  the  county  may  be  made  to 
respond  in  the  actual  amount  of  damages,  for  we  have  no  such  law.  But  it 
is  contended,  that  all  that  the  party  receives  above  what  he  has  actually 
suffered  is  a  gift  to  the  party,  and  is  taxing  the  people  for  a  private  indi- 
vidual to  whom  the  county  owes  no  duty  or  moral  obligation  whatever. 
The  county,  however,  may  owe  a  moral  obligation,  and  if  that  moral 
obligation  exists  it  may  be  sufficient  to  sustain  a  statute;  but  the  moral 
obligation  of  the  county  can  extend  no  .further  than  to  the  actual 
amount  of  damages  suffered.  Beyond  that  there  is  no  moral  obligation. 
Hence,  it  is  contended  that  beyond  that,  there  can  be  no  legal  obligation 
— there  can  be  no  legal  obligation  created  by  statute,  and  the  difference 
between  the  actual  damage  and  the  minimum  amount  prescribed  by 
statute  is  a  mere  gift  to  the  party  injured.  And  that  is  met  on  the  other 
side,  by  saying  that  in  Ohio  no  legislative  act  is  unconstitutional  unless 
it  is  prohibited  by  the  constitution,  and  there  is  no  prohibition  on  the 
taxing  power  of  the  legislature. 

We  refer  to  the  case  of  Boar<J  of  Education  v.  State,  51  O.  S..  531. 
That  was  a  case  where  the  legislatuie  undertook  to  provide  for  the  board 
of  education  to  pay  a  debt,  which  debt  the  board  of  education  disputed ; 
and  the  legislature  constituted  itself  a  court  far  enough  to  decide  whether 
the  board  of  education  ought  to  pay,  ana  then  provided  that  the  board 
of  education  should  levy  a  tax  to  pay  it.  The  court  held  that  the  legis- 
lature had  no  authority,  in  the  first  place,  to  order  the  payment  of  the 
debt  to  a  private  person ;  and,  in  the  second  place,  to  determine  the 
amount  it  should  pay. 

This  determines  both.  It  determines  that  any  person  who  is 
assaulted,  shall  recover  so  much  money.  The  legislature  determines  the 
amount  of  damages — the  prescribed  amount  of  damages. 

We  think  Board  of  Education  v.  State,  supra,  is  decisive  in  this 
action ;  that  the  legislature  cannot  proceed  to  legislate  in  this  manner. 

Suppose  one  individual  had  been  mobbed  and  the  legislature  had 
proceeded  to  find  that  fact  and  then  required  the  county  to  levy  a  tax  to 
pay  the  individual  five  hundred  dollars,  that  would  bring  the  facts  within 
Board  of  Education  v.  State,  supra.  But  the  question  is,  whether  or  not 
there  is  a  limitation  upon  the  taxing  power  of  the  legislature,  in  the 
constitution. 

The  Supreme  Court  in  this  case  cite  the  case  of  The  Western  Union 
Tel.  Co.  V.  Meyer,  Treas.,  28  O.  S.,  521,  as  follows :  **That  the  provisions  of 
article  12  of  that  instrument,"  (that  is,  of  the  constitution)  **though  they 
relate  to  finances  and  taxation,  are  limitations  upon  rather  than  grants  of 
powers  of  taxation.'* 

Judge  Bradbury  says  this  is  clearly  established  by  the  great  weight 
of  authority  as  well  as  of  reason,  that  the  power  is  not  unlimited ;  that 
in  doubtful  cases   the  courts  should   not   interfere   with   the   exercise 


Digitized  by 


Google 


YllL  CIRCUIT  COURTS.  59 

J.  W.  Caldwell  v.  County  Comraissionera  et  al.  - 

of  this  legislative  discretion,  and  that  in  all  cases  the  legislative  deter- 
mination is  entitled  to  great  respect;  but  still  that  the  power  ''is  not 
unlimited  is,  we  think,  clearly  established  by  the  great  weight  of 
authority  as  well  as  of  reason."  State  ex  rel.  v.  Commissioners,  85 
O.  S.,  468.  Then  he  cites  27  Iowa,  28 ;  19  Wis.,  64 ;  and  26  A.  &  Eng. 
Ency.  of  Law,  89  and  90.    Then  he  adds  to  that : 

**The  power  of  taxation  is  given  to  the  general  assembly  as  an 
indispensable  means  of  providing  for  the  public  welfare,  government 
could  not  be  carried  on  without  such  power,  and  the  power  should  be 
commensurate  with  the  objects  to  be  attained,  but  no  good  reason  can 
be  assigned  for  vesting  it  with  power  to  take  portions,  large  or  small,  of 
the  property  of  one  or  a  number  of  persons  and  granting  it  as  a  benevo- 
lence to  another.  Where  a  legislature  attempts  this,  directly  or  indirectly 
it  passes  beyond  the  bound  of  its  authority,  and  the  parties  injured  may 
appeal  to  the  courts  for  protection.  The  same  constitution  which  grants 
the  power  of  taxation  to  the  general  assembly  recognizes  the  sanctity  of 
private  property,  and  declares  that  the  courts  shall  be  open  tor  the 
redress  of  injuries." 

And  again  the  judge  says : 

"This  limitation  of  the  legislative  power  of  taxation  is  generally 
recognized  by  the  authorities.  The  rule  supported  by  a  long  array  of 
adjudicated  cases  is  laid  down  in  25  A.  &  Eng.  Ency.  of  Law,  74,  as 
follows :  'it  is  within  the  province  of  the  courts,  however,  to  determine 
in  particular  cases,  whether  the  extreme  boundary  of  legislative  power 
has  been  reached  and  passed."  * 

**In  Weismer  v.  Village,  64  N.  Y.,  99,  Folger,  J.,  says :  "But  to  tax 
A  and  the  others  to  raise  money  to  pay  over  to  B,  is  only  a  way  of  taking 
ihcir  property  for  that  purpose.  If  A  may  of  right  resist  this,  as  surely 
he  may,  how  is  he  to  make  resistance  eflfective  and  peaceable  save 
through  the  courts,  which  are  said  to  be  his  guardian  ?  How  may  the 
courts  guard  and  aid  him,  unless  they  have  the  power,  upon  his  com- 
plaint to  examine  into  the  legislative  act  and  to  determine  whether  the 
extreme  boundary  of  legislative  power  has  been  reached  and  passed  ?  * 
We  think,  however,  that  whenever  a  contention  arises  between  an  indi- 
vidual and  some  public  body  respecting  the  existence  of  a'^claim  against 
the  latter,  the  controversy  falls  within  the  province  of  the  judiciary.*' 

Then  there  is  a  limitation  upon  the  powers  of  the  legislature  to  tax 
the  county,  and  we  think  the  legislature  has  exceeded  its  power  in  this 
case. 

Many  of  the  details  that  I  should  state  in  this  case  I  will  not, 
because  of  the  very  complete  and  able  opinion  of  Judge  Dissette  in  his 
disposition  of  the  case  below,  6  Dec,  367,  which  is  in  the  files  of  this 
case. 

We  affirm  the  judgment  of  court  below. 

Wtlits  Vickery  and  Albert  Holmes^  for  plaintiff  in  error. 

P,  H.  Kaistr,  county  solicitor,  for  defendant  in  error. 
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BILL  OF  EXCEPTIONS, 

[Sandusky  Circuit  Court,  December  Term,  1897.] 

Haynes,  Parker  and  Hale,  JJ. 

(Judge  Hale  of  the  Eighth  Circuit  taking  the  place  of  Judge  King.) 

RivBRSiDB  Rubber  Company  v.  Horace  S.  Buckland  et  au 

1.  BlLI#   OP  EXCBPTIONS   NOT    PrBSKNTBD    TO    TriaI,  JuDGB    IN  THB  TlMB  PRB- 
SC&IBBD  BY  STATUTB,  WIIX,  ON  MOTION,  BB  TaKBN  FROM  THB  PUJBS. 

Where,  in  a  journal  entry  setting  forth  the  allowance  of  a  bill  of  exceptions 
by  a  judge  of  the  court  of  common  pleas,  it  appears  affirmatively  that  such  bill 
of  exceptions  was  not  presented  to  the  trial  jadge  within  the  time  provided 
by  law,  the  circuit  court  will,  on  motion,  strike  such  bill  of  exceptions  from 
its  files. 

2.  Statebibnt  as  to  Timb  such  Bill  of  Exceptions  was  Placed  in  Hands  of 
Trial  Jijdob  not  Considered  in  such  Motion. 

The  court  will  not  consider  in  support  of  such  motion  a  statement  of  the  time 
such  bill  of  exceptions  was  first  placed  in  ti:e  hands  of  the  trial  judge  con> 
tained  either  in  an  indorsement  of  such  judge  upon  such  bill  of  exceptions^ 
or  in  an  affidavit  by  such  judge,  or  in  another  bill  of  exceptions  allowed  upon 
the  signing  of  such  original  bill  of  exceptions  to  the  party  objecting  to  the 
allowance  and  signing  thereof. 

Parker,  J. 

This  is  a  case  in  which  error  to  the  common  pleas  court  of  this 
county  is  sought  to  be  prosecuted  in  this  court,  on  account  of  alleged 
error  made  apparent  by  a  bill  of  exceptions. 

It  is  submitted  to  us  upon  a  motion  to  strike  the  bill  of  exceptions 
from  the  files.  In  the  court  below  there  was  a  trial,  a  verdict  of  a  jury, 
a  motion  for  a  new  trial  filed  in  due  time,  which  motion  was  overruled 
on  June  28,  1897,  followed  by  judgment  on  the  verdict.  On  August  17, 
1897,  fifty  days  after  the  overniling  of  the  motion  for  a  new  trial,  ihe 
trial  judge  by  endorsement  on  the  bill  of  exceptions  extended  the  time 
for  examination  and  allowance  of  the  same  for  ten  days  after  August  ]7th^ 
and  the  same  was  allowed  and  signed  on  August  28d  and  filed  in  the  court 
of  common  pleas  on  August  24th.  This  motion  to  strike  the  bill  of  excep- 
tions from  the  files  is  based  upon  the  ground  that  the  bill  of  exceptions 
was  not  submitted  to  the  trial  judge  for  his  signature  not  less  than  five 
days  before  the  expiration  of  fifty  days  after  the  overruling  of  the  motion 
for  a  new  trial,  as  required  by  sec.  5302,  Rev.  Stat.  In  support  of  this 
motion,  and  as  evidence  of  the  fact  that  the  bill  of  exceptions  was  not 
presented  to  the  trial  judge  until  the  17th  day  of  August,  or  fifty  days 
after  the  overruling  of  the  motion  for  a  new  trial,  the  defendant  in 
error  has  produced — First,  the  bill  of  exceptions,  upon  which  appears 
the  following  endorsement  by  the  trial  judge:  '*This  bill  of  exceptions 
first  submitted  to  me  this  17th  day  of  August,  1897  (not  having  been 
presented  five  days  prior  thereto),  and  time  for  examination  and  signing 
is  hereby  extended  for  the  period  of  ten  days  from  this  date. 

"Defendant  excepts,  i  S.  A.  Wildman, 

* 'Judge  of  Sandusky  county  Common  Pleas  Court. 
"Sandusky,  Ohio,  A«gyst  17,  1897." 

Second — The  journal  entry  of  the  allowance  and  signing  of  the  bill 
of  exceptions,  which  reads  as  follows:     "Be  it  remembered  that  on  this 
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28d  day  of  August,  1897,  this  cause  came  on  for  bearing  upon  applica^ 
tion  for  allowance  and  signing  of  the  bill  of  exceptions  heretofore  pre- 
pared and  submitted  to  the  court,  it  being  agreed  by  counsel,  and  the 
court  finding  that  said  bill  of  exceptions  was  presented  by  counsel  for 
plaintifi*  to  opposing  counsel  on  the  7th  day  of  August,  1897,  at  6:30 
o'clock  p.  M.  and  not  before,  and  was  presented  to  Hon.  S.  A.  Wildman, 
trial  judge,  on  the  17th  day  of  August,  1897,  and  not  before,  said  judge 
not  having  been  absent  from  his  said  district  at  any  time  after  said  trial, 
and  said  court  having  on  the  said  17th  day  of  August,  1897,  lor  the  pur- 
|.ose  ot  examining  and  signing  said  bill  of  exceptions,  extended  the  time 
ten  days,  which  extension  was  duly  endorsed  upon  said  bill  of  excep- 
tions at  the  time,  and  the  court  having  examined  said  bill  of  exceptions, 
and  finding  the  same  to  be  a  true  bill  of  exceptions,  did  on  the  28d  day 
of  August,  allow  and  sign  the  same  and  ordered  it  to  be  filed,  but  not 
spread  upon  the  journal,  to  which  extension  of  time  and  the  endorsing 
ot  the  same  and  to  the  allowing  and  signing  of  said  bill,  defendants,  by 
their  counsel,  then  and  there  duly  excepted,  and  thereupon  the  defend- 
ants presented  their  bill  of  exceptions,  which  is  here  duly  allowed  and 
signed  and  ordered  made  a  part  of  the  record  of  this  case  and  not  to  be 
spread  upon  the  journal." 

Third — The  affidavit  of  the  trial  judge  to  the  same  facts  as  arc  set 
forth  in  the  journal  entry  just  read. 

Fourth — The  bill  of  exceptions  taken  by  defendant  upon  the  allow- 
ance by  the  trial  judge  of  plaintiff's  bill  of  exceptions,  the  allowance  of 
which  bill  of  exceptions  for  defendant,  is  recited  in  the  journal  entry, 
which  I  have  just  read. 

Objection  to  the  consideration  of  the  statement  in  the  endorsement 
by  the  judge  on  plaintiff's  bill  of  exceptions  to  the  effect  that  it  was 
first  submitted  to  him  on  the  17th  day  of  August,  and  that  it  had  not 
been  presented  five  days  prior  thereto,  is  urged  on  the  ground  that  the 
only  statement  the  trial  judge  is  authorized  to  endorse  upon  the  bill  is 
that  of  the  extension. of  ten  days,  as  provided  by  sec.  6302,  Rev.  Stat.  We 
hold,  following  our  decision  in  the  case  of  Dwellc  et  al.  v.  Wilson,  Assig- 
nee, 7  Ohio  Circ.  Dec,  611,  that  such  statements  being  unauthoiized,  can- 
not be  considered  as  affording  evidence  of  the  facts  stated  with  regard  to 
the  time  when  the  bill  was  first  submitted  to  the  judge ;  and  that  leaves 
no  evidence  upon  the  face  of  the  bill  of  exceptions  that  it  was  not  pre- 
sented to  the  judge  in  due  time.  Following  the  same  decision,  we  also 
disregard  the  bill  of  exceptions  taken  on  behalf  of  defendants.  We  also 
hold  that  the  affidavit  cannot  be  considered ;  and  thus  bring  us  to  the 
journal  entry.  We  understand  the  case  of  Heddleson  v.  Hendricks,  49  O. 
S..  297,  as  holding  that  the  record  showing  the  allowance  of  the  bill  of 
exceptions  imports  absolute  verity,  not  only  as  to  what  appears  therein 
aflBrniatively,  but  also  as  to  the  facts  to  be  presumed  from  what  thus 
affirmatively  appears,  and  that  evidence  cannot  be  received  to  impeach 
the  record  either  as  to  the  facts  affirmatively  stated  or  those  presumed. 
In  that  case  the  bill  of  exceptions  appeared  by  the  entry  of  allowance,  as 
well  as  upon  its  face,  to  have  been  allowed  within  the  statutory  time ;  and 
the  court  refused  to  hear  evidence  tending  to  show  that  it  was  not  pre- 
sented to  opposite  counsel  within  the  statutory  time,  holding,  as  we  under- 
stand it,  that  such  facts  where  the  record  is  silent,  are  presumed  to  have 
been  found  by  the  trial  judge  before  signing,  and  that  the  record  of  the 
allowance  of  the  bill  of  exceptions  includes  and  is  conclusive  upon  such 
facts.    Of  course  it  does  not  follow  that  if  the  bill  of  exceptions  was  not 
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in  fact  presented  within  the  statutory  time,  the  party  objecting  to  its  allow- 
ance would  be  without  remedy,  but  in  such  case  he  would  probably  be 
required  to  seek  an  amendment  of  the  record  in  the  court  where  it  was 
made.  Here,  however,  we  have  a  journal  entry  showing  aflBrmatively 
that  the  bill  of  exceptions  was  not  presented  to  the  trial  judge  within  the 
statutory  time.  It  is  urged  that  there  is  no  authority  for  stating  such 
facts  in  the  journal,  and  that  therefore  the  court  cannot  take  any  notice 
of  such  statements  when  found  there.  That  the  statute  provides  simply 
for  an  entry  of  the  allowance  and  signing  of  the  bill  of  exceptions,  and 
that  all  that  may  be  stated  beyond  that  naked  fact  is  extra  judicial. 

In  Newman  v.  Becker,  64  O.  S.,  323,  it  is  held  that  the  conditions 
that  the  bill  of  exceptions  shall  be  presented  to  opposite  counsel  and  the 
trial  judge  within  the  period  prescribed  by  the  statute  is  jurisdictional. 
That  the  trial  judge  has  no  power  or  authority  to  allow  or  sign  the  bill 
unless  these  conditions  have  been  complied  with.  As  a  rule  we  believe 
the  record  or  JQurnal  of  the  court  should  show  by  aflfirmative  finding  or 
otherwise  the  existence  of  jurisdictional  facts,  or  facts  authorizing  the 
court  to  act  in  the  premises.  If  not  always  absolutely  necessary  it  can 
hardly  be  said  to  be  improper.  We  think  from  this  holding  with  respect 
to  the  nature  of  these  facts,  and  the  holding  in  Heddleson  v.  Hendricks, 
supra^  it  follows  that  a  finding  of  these  jurisdictional  facts,  either  affirma- 
tively or  presumptively,  should  appear  upon  the  journal,  and  that  when 
the  affirmative  finding  rebuts  the  presumption  of  regularity  in  the  steps 
taken,  and  when  it  shows  that  the  statutory  requirements  have  not  been 
complied  with,  the  court  may,  and  on  proper  application  must  regard  and 
give  effect  to  such  findings.  To  say  that  the  record  imports  absolute 
verity  as  to  certain  facts  either  actually  or  presumpti/ely  found  therein 
is  to  say  that  such  facts  properly  appear  or  belong  in  such  record. 

The  motion  to  strike  the  bill  of  exceptions  from  the  files  is  sustained, 
and  it  appearing  that  all  the  errors  alleged  are  predicated  on  the  bill  of 
exceptions,  the  judgment  of  the  court  of  common  pleas  will  be  affirmed. 

Chatter  ion  t  of  Toledo  for  plaintiff  in  error. 

Judge  Wickhaniy  John  Garver  &  Love^  of  Fremont  for  defendant  in 
error. 


LOCAL  AND  GENERAL  LAWS 

[Logan  Circuit  Court,  February  Term,  1897.] 
Day,  Price  and  Norris,  JJ. 

tSTATE  OP  Ohio,  ex  rel.  F.  C.  Hamilton  v.  Campbell,  Auditor. 

/»  iT  92.,  O.  L.  498,  Dividing  Townships  in  Logan  County  and  Creating  New 
One,  is  Gknerai,  in  its  Nature  and  Invai^id. 
The  subject-matter  of  the  Act  of  March  17,  1896,  92  O.  L.,498,  in  the  division  of 
existing  townships,  and  the  creation  of  new  townships,  is  of  such  a  general 
nature,  capable  of  being  regulated  by  general  laws,  that  said  act  having  refer- 
ence only  to  Logan  county,  is  invalid  as  in  conflict  with  the  constitution  of 
Ohio,  sec.  26,  art.  2,  which  provides  that  all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state. 

Price,  J.,  dissents. 

Error  to  the  Court  of  Common  Pleas  of  Logan  county. 

tThe  judgment  in  this  case  was  affirmed  by  the  Supreme  Court,  without  ^epo^t^ 
66  O.  S.,  794.   Bradbury,  Spear  and  Minshall,  JJ.,  desented. 
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Day,  J. 

The  action  in  the  lower  court  was  in  mandamus.  The  relator  there, 
plaintiff*  in  error  here,  was,  and  is,  treasurer  of  Perry  township,  Logan 
county,  Ohio,  and  the  defendant  Campbell,  is  county  auditor  of  the  same 
county.  In  the  application  for  mandamus,  it  is  made  to  appear  there  are 
certain  mone3rs,  in  a  sum  stated,  in  the  possession  of  the  treasurer  of 
Logan  county,  which  were  levied  and  collected  as  taxes  for  school  and 
other  purposes,  for  the  use  and  benefit  of  Perry  township  in  said  county, 
and  payable  to  the  relator  as  such  treasurer,  under  the  provisions  of  law, 
on  the  order  and  direction  of  the  auditor;  that  it  is  the  duty  of  the  aud- 
itor to  order  this  money  paid  over  to  the  said  treasurer,  to  be  appropri- 
ated to  the  use  for  which  it  was  levied  and  collected ;  yet  the  auditor 
refused,  and  still  refuses  to  perform  sucb  duty,  although  he  has  been 
requested  to  do  so.  The  prayer  is  for  a  peremptory  writ  of  mandamus. 
An  alternative  writ  issued,  requiring  the  auditor  to  make  the  necessary 
order,  to  enable  the  relator  to  be  put  in  possession  of  the  said  fund,  or 
show  cause  why  he  should  not. 

In  obedience  to  the  command  of  the  alternative  writ,  the  respondent 
made  answer  and  set  forth,  in  detail,  the  facts,  which  he  claims  furnish 
him  a  lawful  excuse  for  omitting  and  refusing  to  order  payment  of  the 
said  moneys  to  the  relator.  In  this  answer  it  is  conceded  that  relator  is 
the  treasurer  of  Perry  township,  and  as  such  entitled  to  be  put  in  posses- 
sion of  all  money  collected  for,  and  payable,  under  the  law,  to  the  use  of 
said  township ;  that  it  is  the  ofl&cial  duty  of  the  auditor  to  order  the  pay- 
ment of  all  such  money  to  the  relator;  and  the  auditor  pleads  as  a  lawful 
excuse  lor  his  refusal  to  order  the  payment  over  of  the  money  in  ques- 
tion, which  refusal  is  admitted,  that  the  general  assembly  of  Ohio,  on 
March  17,  1896,  by  a  proper  legislative  enactment,  duly  passed  into  a  law, 
detached  certain  portions  of  the  territory  comprising  the  said  township 
of  Perry,  and  certain  portions  of  the  territory  of  Bokes  Creek  township, 
and  created  a  new  township,  and  named  it  Logan ;  and  that  the  money 
in  question,  under  the  provisions  of  law,  was  required  to  be  apportioned 
to,  ordered  paid,  and  paid  over  to  the  proper  treasurer  of  such  newly 
created  township,  all  of  which  has  been  done.  To  this  answer  the  relator 
interposed  a  general  demurrer,  which  the  record  shows^  the  court  of  com- 
mon pleas  overruled,  and  the  relator,  not  desiring  to  reply  or  further 
plead,  a  judgment  was  entered  on  the  demurrer  denying  the  relief  prayed, 
dismissing  the  relator's  application,  and  requiring  him  to  pay  the  costs. 
This  disposition  of  the  matter  not  being  satisfactory  to  the  relator,  he 
prosecutes  error  here,  and  seeks  a  reversal  of  the  judgment  of  the  lower 
court,  and  judgment  of  this  court,  granting  a  peremptory  mandamus  as 
prayed  in  the  petition;  and  the  single  claim  of  error  assigned  and  relied 
on,  is  as  to  the  ruling  and  judgment  of  the  court  on  the  demurrer  to  the 
answer. 

The  sole  question  arising  on  the  demurrer  and  presented  by  the 
record,  is  as  to  the  validity  of  the  act  of  March  17,  1896,  creating  the 
new  township  of  Logan.  If  the  act  is  valid,  so  that  a  new  township  was 
lawfully  created,  the  judgment  of  the  court  below  was  right.  That  fact 
would  furnish  a  complete  defense  to  the  relator's  claim,  exonerating  and 
excusing  the  respondent  from  making  the  desired  order.  But,  if  the  act 
is  invalid,  for  any  reason,  so  that,  in  law,  a  new  township  was  not  created, 
then  the  fact  stated  in  the  answer  constitutes  no  defense  to  plaintiff's 
claim  and  furnishes  no  proper,  lawful  reason  or  excuse  why  the  defend- 
ant should  not  make  and  issue  the  necessary  order ;  and  the  issuance  of 
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such  document  must  be  compelled  by  the  mandatory  order  of  this 
court. 

Is  the  act  of  March  17, 1896,  92  O.  L.,  498,  creating  the  new  town- 
ship, invalid?  Its  invalidity  is  urged  upon  a  number  of  grounds,  among 
others,  that  it  is  a  special  act  conferring  corporate  power.  Unquestion- 
ably the  act  is  special  and  local,and  very  likely  it  confers  corporate  power, 
and  is  invalid  for  that  reason ;  but  the  main  contention  is  that  it  contra- 
venes sec.  26,  of  article  2,  of  the  constitution,  which  provides ;  "All  laws 
of  a  general  nature  shall  have  a  uniform  operation  throughout  the 
state." 

That  the  act  Jn  question  is  local  and  has  no  operation  outside  of 
Logan  county,  is  conceded,  and,  if  it  is  also  special  or  local  in  its  nature, 
existing  only  in  Logan  county,  its  enactment  was  proper,  ami  it  became 
and  is  a  valid  law.  It  would  be  otherwise  if  the  subject  of  the  act  is  of  a 
general  nature.  The  legislature,  under  the  general  grant  of  power,  may 
pass  appropriate  special  of  local  laws,  and  give  them  only  local  applica- 
tion or  operation;  but  under  the  restrictive  provisions  of  sec.  26,  article 
2,  of  the  constitution,  this  may  not  be  done,  if  the  subject  of  legislation 
is  of  a  general  nature.  Legislation  on  such  general  subject  cannot  be 
limited  in  its  operation  to  a  locality  of  the  state,  merely,  but  it  must  be 
made  to  apply  and  operate,  with  uniformity,  in  every  locality  throughout 
the  entire  state — in  every  county  of  the  state.  On  this  proposition,  Judge 
Burket,  in  Hixson  v.  Burson,  64  O.  S.,  470,  speaking  of  the  entire  court, 
says:  "It  is  certainly  safe  to  say  now  that  every  subject  of  legislation  is 
either  of  a  general  nature  on  one  hand,  or  local  or  special  on  the  other. 
It  cannot  be  in  its  nature  both  general  and  special,  because  the  two  are 
inconsistent.  If  it  is  of  a  general  nature,  the  constitution  requires  that 
all  laws — ^not  some  laws— on  that  subject  shall  have  a  uniform  operation 
throughout  the  state.'*  Confessedly,  the  act  under  consideration  only 
applies  and  operates  in  Logan  county,  and  is  invalid,  if  its  subject  is  of  a 
general  nature.  So  the  whole  question  in  this  case,  then,  hinges  and 
turns  on  the  one  proposition,  is  the  subject-matter  of  the  act  of  a  general 
nature,  or  local,  merely?  And  the  problem  the  court  has,  is  to  determine 
that  fact,  and  so  determine  the  validity  or  invalidity  of  the  act  in  ques- 
tion. 

There  is  such  a  radical  diflFerence  in  the  legal  meaning  of  the  words 
employed  in  formulating  the  proposition: — **of  a  general  nature:" — "of  a 
special  or  local  nature," — that  it  ought  not  to  be  difl&cult  to  determine 
the  character  of  any  given  subject-matter  of  legislation,  whether  of  gen- 
eral or  local  nature;  yet  there  seems  to  be  some  confusion  on  the  subject, 
either  among  the  lawyers  or  the  courts,  or  both,  for  the  courts  are  being 
called  upon,  constantly,  to  decide  questions  arising  in  reference  to  the 
matter;  and  it  is  even  suggested  in  argument,  that  the  court  of  last  resort, 
in  its  givings  out  on  the  subject,  has  befogged  it,  and  has  been,  in  some 
measure,  chaotic  and  inconsistent.  The  criticism,  although  probably 
submitted  and  intended  in  a  jocular  sense,  is  to  an  extent  ill-natured,  and, 
we  think,  not  deserved.  From  a  careful  reading  of  all  the  reported  c^es 
on  the  subject,  decided  by  the  Supreme  Court,  no  confusion  or  inconsist- 
ency has  been  noticed,  but  a  very  clear  and  consistent  statement  of  a  plain 
rule,  by  the  application  of  which  the  problem  is  readily  solved.  In  Hix- 
son V.  Burson,  supra    Judge   Burket  uses  this  language: 

•*But  how  are  we  to  determine  whether  a  given  subject  is  of  a  gen- 
eral nature?  One  way  is  this:  If  the  subject  does  or  may  exist  in,  or 
affect  the  people  of  every  county  in  the  state,  it  is  of  a  general  nature. 
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On  the  contrary,  if  the  subject  cannot  exist  in,  or  affect  the  people  of 
every  county,  it  is  local  or  special.  A  subject-matter  of  such  general 
nature  can  be  regulated  and  legislated  upon  by  general  laws  having  a 
uniform  operation  throughout  the  state,  and  a  subject-matter  which  can- 
not exist  in,  or  affect  the  people  of  every  county,  cannot  be  regulated  by 
general  la^svs  having  a  uniform  operation  throughout  the  state,  because  a 
law  cannot  operate  where  there  can  be  no  subject-matter  to  be  operated 
upon." 

Applying  the  rule,  thus  plainly  stated  by  Judge  Burket,  to  the  case 
jnder  consideration,  and  the  logical  outcome,  it  seems  to  the  court,  can- 
not be  made  the  subject-matter  of  dispute  or  doubt.  It  is  true  the  act  of 
March  17,  1896,  only  assumes  to  deal  with  subject-matters  in  Logan 
county,  and  in  that  respect  is  special  or  local ;  but  the  act,  if  valid  legisla- 
tion, has  the  effect  to  divide  and  detach  portions  of  two  existing  civil 
townships,  and  to  create,  out  of  the  detached  territory,  a  new  civil  town- 
ship. The  subject  of  the  legislation,  therefore,  is  the  division  of  existing, 
organized,  civil  townships,  and  the  creation  of  other  new  civil  townships. 
Generally  stated,  the  subject  of  the  act  in  question  is  a  civil  township. 

Now,  there  are  civil  township3  in  every  county  in  Ohio,  and  the  peo- 
ple of  every  county  in  the  state  have  a  large  interest  in  them  ;  so  that 
anything  that  has  reference  to  or  affects  such  townships,  affects  the 
people  of  every  county  in  the  state.  Again:  The  subject  of  townships 
— of  dividing  or  creating  a  township — is  capable  of  being  regulated  and 
legislated  upon  by  general  laws,  having  a  uniform  operation  throughout 
the  state ;  as  is  conclusively  evidenced  by  the  fact  that  the  general  assem- 
bly, very  soon  after  1851,  when  the  present  constitution  went  into  effect, 
passed  a  general  law  on  the  subject,  regulating  it,  and  providing  when 
and  how,  townships  may  be  divided  and  new  ones  organized,  which  law 
still  appears  upon  the  statute  book,  and  remains  in  full  force,  substan- 
tially as  enacted,  and  no  attempt,  to  our  knowledge,  was  made,  until  the 
year  of  grace,  1896,  to  pass  a  local  or  special  act  on  the  subject. 

As  has  been  stated,  and  as  is  common  knowledge,  every  county  in 
the  state  has  a  few  townships  within  its  limits,  all  of  which  are  liable  to 
division  and  to  be  erected  into  new  ones,  so  that  the  subject  of  town- 
ships— creating  a  township  and  dividing  a  township — is  so  universal  and 
all  pervading — of  such  a  general  nature — that  it  may,  with  propriety,  be 
said  to  exist  and  affect  the  people  in  every  count}^  in  the  state,  and  can 
be,  as  it  has  been  for  more  than  forty  years,  regulated  and  legislated 
upon  by  general  laws  having  a  uniform  operation  throughout  the 
state. 

This,  it  seems  to  a  majority  of  the  court,  amply  and  clearly  fills  the 
measure  of  a  subject  matter  of  a  general  nature,  as  defined  by  the 
Supreme  Court,  that  can  only  be  enacted  into  a  law  by  giving  the  law  a 
tmiform  operation  throughout  the  state.  This  is  not  done,  or  attempted 
in  the  act  under  consideration,  and  it  follows  that  the  legislation  of 
March  17,  1896,  creating  a  township  in  Logan  county,  called  Logan 
township,  92  O.  L.,  498,  is  in  confiict  with  the  provisions  of  section  26,  of 
article  2,  of  the  constitution,  and  is  invalid.  If  the  conclusion  reached 
is  correct,  then  the  lower  court  was  in  error  in  overruling  the  demurrer 
to  the  answer,  and  in  rendering  judgment  dismissing  the  petition ;  and 
the  judgment  is  reversed  with  costs.  This  court  rendering  the  judgment 
the  common  pleas  should  have  rendered,  sustains  the  demurrer  to  the 

8  O.  C  D.       6. 
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answer,  and  allows  and  orders  that  a  peremptory  writ  of  mandamus  issue 
as  prayed  for  by  the  relator.     Respondent  must  pay  the  costs. 

NoRRis  J.,  concurs. 
Price  J.,  dissents. 

Wm,  W,ydin&John  E,  PF<?j/,  for  plaintiff  in  error. 
/.  A,  Odor^  S.J.  Southard  and  5.  H,  West^  for  defendant  in  error. 


CONTRACTS. 

[Butler  Circuit  Court,  October  Term,  1897.1 
Smith,  Swing  aud  Cox,  JJ. 

Geo.  K.  Shaffer  &  Co.  v.  C  H.  &  D.  R.  R.  Co. 

1.  Evidence  Pausing  to  Bstabush  Verbal  Contract  with  Common  Carrier. 

Evidence  showing  that  S.,  some  time  prior  to  shipment,  inquired  of  an  a^ent 
of  a  railroad  company,  owning  £^  line  from  Cincinnati  to  Dayton,  the  freight 
rate  from  C,  to  a  point  beyond  his  line,  and  was  informed,  and  later  loaded 
two  cars  of  the  company,  notified  the  agent  and  sent  him  blank  bills  of 
lading,  with  shipping  directions,  which  bills  of  lading  were  returned  by  the 
agent  duly  signed,  does  not  establish  a  verbal  contract,  with  common  law 
liability,  and  the  trial  court  very  properly  overruled  a  motion  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  weight  of  the  evidence. 

2.  Erroneous  Hui»ings  on  Collateral  Questions  not  Prejudicial. 

Erroneous  rulings  on  questions  collateral  to  the  main  issue,  and  not  prejudicial 
to  the  parties,  are  not  sufficient  to  warrant  disturbing  the  judgment 

8.  Exceptions  to  the  Whole  op  a  Charge,  and  Requests  to  Charge  too 

Indefinite. 

An  exception  to  the  char^,  the  greater  part  of  which  was  correct  as  a  whole, 

and  to  the  refusal  to  give  charges   asked,  as  a  series,  is  too  indefinite^  to 

justify  the  appellate  court  in  reversing  the  judgment  even  if  the  errors  were 

prejudicial. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 
Smith,  J. 

The  errors  complained  of  are  that  the  court  of  common  pleas  excluded 
competent  evidence,  and  admitted  incompetent  evidence  over  the  objec- 
tion of  the  plaintiffs — on  the  charge  given  to  the  jury,  and  in  refusing  to 
give  the  special  instructions  asked  by  the  plaintiffs — and  in  overruling 
their  motion  and  amended  motion  for  a  new  trial. 

Briefly  stated,  the  claim  of  the  plaintiff  was.  that  they  had  shipped 
under  a  verbal  contract  with  the  defendant  company,  a  common  carrier, 
two  car  loads  of  barley,  to  be  transported  by  it  to  Wheeling,  West  Va., 
and  then  delivered  to  one  John  Butterfield,  the  consignee,  and  that 
through  the  negligence  and  carelessness  of  the  defendant  this  was  not 
done,  but  the  barley  was  greatly  damaged,  to  the  loss  of  the  plaintiffs  in 
the  sum  of  $673,  for  which,  with  interest,  they  ask  a  judgment. 

The  answer  in  effect  denies  that  there  was  any  verbal  contract 
between  the  parties  as  alleged.  That  the  defendant  company  had  only  a 
line  of  railroad  from  Cincinnati  to  Dayton,  Ohio,  and  that  the  only  con- 
tract between  the  parties  and  under  which  this  barley  was  shipped,  was 
in  writing,  and  was  the  regular  bill  of  lading  of  the  company — and  that 
by  the  terms  thereof,  the  defendant  simply  agreed  to  transport  it  to  Day- 
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ton,  and  there  deliver  it  in  good  order  to  a  connecting  line  of  railroad  for 
shipment  to  Wheeling,  and  that  it  fully  complied  with  such  stipulation  ; 
that  said  contract  further  provided  that  if  any  loss  ensued  to  the  barley, 
the  company  in  whose  custody  it  was  at  the.  time  of  the  loss,  alone 
should  be  responsible  therefor,  and  it  denies  that  any  damage  resulted  to 
the  barley  while  in  its  custody.  It  also  alleged  that  the  contract  con- 
tained a  stipulation  that  no  action  should  be  brought  thereon  after  one 
year  from  the  time  the  cause  of  action  accrued ;  and  that  more  than  one 
year  had  elapsed  after  the  cause  of  action  accrued,  before  this  suit  was 
brought. 

It  is  manifest  that  if  there  was  no  verbal  contract  between  these 
parties  in  regard  to  the  shipment  of  the  barley,  and  that  the  only  con- 
tract was  embodied  on  the  bill  of  lading  introduced  in  evidence,  that  the 
plaintiffs  were  not  entitled  to  recover  in  that  action.  They  sued  on  a 
verbal  contract  containing  no  limitation  on  the  common  law  liability  of 
the  carrier.  If  they  fail  to  prove  such  contract,  or  the  evidence  shows 
that  the  contract  of  shipment  was  in  writing,  and  that  it  did  contain 
limitations  thereon,  it  is  fatal  to  the  right  of  the  plaintiff  to  recover  on 
his  claim  as  made,  for  the  agreement  proved  is  not  the  one  sued  on,  and 
unless  the  pleadings  are  amended,  and  a  claim  thus  asserted  on  the  real 
contract,  they  must  go  out  of  court. 

We  think  it  entirely  clear  that  the  court  very  properly  overruled  the 
motion  filed  for  a  new  trial  on  the  ground  that  the  verdict  of  the  jury 
was  against  the  weight  of  the  evidence ;  and  the  action  of  the  court  in 
refusing  to  sustain  the  amended  motion,  can  not  be  reviewed  by  us,  for 
the  evidence  submitted  on  that,  was  not  incorporated  into  any  bill  of 
exceptions. 

The  evidence  submitted  to  the  jury,  so  far  from  making  out  a  case 
against  the  defendant,  did  not  in  our  judgment  tend  to  do  so — that  is,  to 
show  that  the  barley  was  shipped  on  a  verbal  contract.  The  testimony 
offered  by  the  plaintiffs  on  tlus  point,  was  that  of  Mr.  Shaffer  only,  and 
was  in  substance  this :  That  some  time  prior  to  the  shipment  of  the 
barley,  he  asked  Mr.  Smith,  the  freight  agent  of  defendant  at  Hamilton, 
what  the  rate  of  freight  would  be  per  100  pounds  of  barley  to  Wheeling, 
West  Va.,  and  was  told  that  it  would  be  16^  cents.  That  two  or  three 
days  after  this,  he  loaded  two  cars  of  defendant's  company  standing  on 
th^  switch  west  of  the  Miami  river,  with  the  barley,  and  sent  word  to 
Mr.  Smith  that  it  was  in  the  cars,  and  sent  to  him  three  blank  bills  of 
lading  and  shipping  directions,  the  written  part  of  which  was  filled  in  by 
himself,  two  of  which  were  returned  to  him  signed  by  Mr.  Smith  or  by 
his  authority,  and  one  of  which  was  kept  by  Smith ;  and  that  soon  after 
this  the  two  cars  were  taken  away  by  the  defendant  company ;  that  at 
the  time  he  asked  Mr.  Smith  for  the  rate,  no  bargain  was  made  between 
them  as  tp  the  shipment ;  that  Smith  then  told  him  he  would  ascertain 
about  the  rate  and  let  him  know,  but  that  he  did  not  do  so;  and  that  he 
had  no  future  conversation  with  Smith  about  the  barley  or  its  shipment 
until  after  he  heard  of  the  damage  to  the  barley  at  Wheeling.  One  of 
the  bills  of  lading  he  kept  and  forwarded  the  other  to  Butterfield,  the 
consignee,  at  Wheeling.  This  was  substantially  the  only  testimony 
offered  by  plaintiffs  as  to  any  verbal  contract,  and  it  was  not  supplemented 
by  any  evidence  offered  by  the  defendant,  for  Smith  expressly  denied  that 
he  had  ever  made  any  verbal  contract  for  the  shipment  of  the  barley,  or 
any  contract  other  than  that  contained  in  the  bills  of  lading  ;  which  he 
also  says  he  received  from  Shaffer  with  the  written  parts  and  shipping  direc* 
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tions  in  the  handwriting  of  the  latter,  which  were  then  signed  by  him  or  his 
authority,  and  returned  to  Shafifer  before  the  barley  was  taken  away.  He 
further  testified  that  Shaffer  &  Co,  had  been  extensive  shippers  of  grain 
by  this  railroad  for  many  years,  and  that  he  kept  the  blank  bills  of  lading 
of  the  company  lor  his  use  in  their  shipments.  It  is  clear  that  if  the  bills 
of  lading  so  prepared  by  Shaffer  and  signed  by  Smith  constitute  the  con- 
tract between  the  parties,  they  contain  stipulations  which  show  the  plain- 
tiffs had  no  right  to  recover,  and  if  so,  upon  what  ground  can  they  stand? 
It  is  plain  that  no  one  testifies  to  a  verbal  contract,  for  the  most  that  can 
be  claimed  from  Mr.  Shaffer's  own  evidence  is  that  he  applied  to  Smith 
to  know  what  the  rates  would  be,  and  that  Smith  told  him  what  they 
would  be.  He  does  not  claim  that  he  told  Smith  he  would  accept  the 
rates  and  ship  the  barley ;  nor  can  he  claim  that  the  contract  was  not  in 
writing,  or  that  he  was  ignorant  of  the  contents  of  the  bills  of  lading,  for 
he  prepared  them  himself,  and  sent  them  to  the  company  for  signature, 
and  then  shipped  the  barley ;  and  he  cannot  now  be  allowed  to  say  that 
he  was  ignorant  of  the  terms  of  the  contract  signed  at  his  instance  and 
request. 

We  have  looked  with  some  care  at  the  many  exceptions  taken  by  the 
plaintiffs  to  the  rulings  of  the  court,  on  questions  of  evidence.  We  think 
such  rulings  are  generally  correct,  but  there  are  one  or  two  instances  in 
which  we  think  they  are  hardly  defensible.  But  they  are  on  collateral 
questions,  and  did  not,  in  our  judgment,  in  the  slightest  degree,  affect  the 
question  as  to  what  was  the  contract  in  the  case,  and  therefore  the  rulings 
were  not  prejudicial  to  the  plaintiffs. 

The  same  remark  might  be  made  as  to  one  or  two  of  the  Charges 
given  or  asked  and  refused  ;  but  in  addition  to  this,  we  think  the  manner 
in  which  the  exceptions  were  taken  was  too  indefinite  to  justify  us  in 
reversing  the  judgment  on  that  ground,  even  if  the  errors  were  preju- 
dicial. The  exception  was  taken  to  the  charge  as  a  whole,  yet  much  the 
greater  part  of  it  was  correct ;  the  exceptions  to  the  refusal  to  give  the 
charges  as  asked,  was  to  them  as  a  series,  and  not  to  each  of  them,  and 
we  think  some  one  or  more  of  them  were  incorrect.  On  a  consideration 
of  tile  whole  case  we  feel  constrained  to  affirm  the  judgment,  with  costs. 

H,  E.  Porter t  for  plaintiffs  in  error. 
Thos.  Millikin,  for  defendant  in  error. 


IMPROVEMENT  UNDER  SPECIAL  LAWS. 

LSandusky  Circuit  Court,  May  Term,  1897.] 
Haynes,  King  and  Parker,  JJ. 
N.  H.  BiRDSEYE  ET  AL.  V.  VILLAGE  OF  ClYDE  ET  AL. 

L  If  Special  Laws  for  Village  Improvements  arb  accepted  They  Must 
Govern  Entirely. 

Special  laws  providing  for  improvements  in  certain  villages,  with  provision  for 
maJdng  assessments  therefor,  without  limitation,  must,  upon  their  acceptance 

-  by  villages,  govern  entirely,  and  the  general  statute  limiting  assessments  to 
25  per  cent  is  inapplicable  and  the  property  and  property  owners  are  liable 
for  the  whole  amount  of  the  assessment 
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2.  Action  of  Counch,,  as  to  Matters  Within    its    Provincb,  Conclusite 
Uni«ess  Fraud  is  Shown. 

The  action  of  the  common  council,  in  the  matter  of  improvements,  under  gen- 
eral or  special  laws,  having  power  to  make  contracts,  accept. work,  determine 
amount,  whether  done  properly,  etc.,  will  be  sustained  unless  fraud  is  shown. 

Haynks,  J. 

Petition  was  filed  in  the  court  of  common  pleas  for  the  purpose  of 
enjoining  the  collection  of  certain  assessments,  in  whole  or  in  part,  that 
had  been  made  by  the  council  of  the  village  of  Clyde,  upon  certain  prop- 
erty for  the  purpose  of  paving  a  certain  street  in  that  village,  and  also  for 
the  purpose  of  making  a  sewer  in  said  street. 

The  particular  point  of  contention  made  here  is  that  no  assessment 
can  be  made  upon  property  abutting  upon  the  street,  in  excess  of  25  per 
cent  of  the  amount  at  which  the  property  is  entered  upon  the  tax  dupli- 
cate of  Sandusky  county.  Testimony  was  ofiEered  to  the  court  oij  other 
points  which  the  council  sought  to  raise,  and  the  court  passed  upon  these 
questions.  It  will  not  be  necessary  to  allude  to  those  in  the  present 
opinion.  This  work,  it  is  admitted,  was  performed,  this  improvement 
made  under  an  act,  February  1,  1893,  90  O.  L.,  431,  entitled:  **An  act  to 
authorize  the  council  of  any  village  that  had  at  the  last  federal  census,  or 
that  may  have  at  any  future  census,  a  population  of  not  less  than  2320, 
nor  more  than  2350,  to  issue  bonds  for  the  purpose  of  improving  and 
paving  the  streets,  and  constructing  sewers,  to  erect  or  purchase  an  elec- 
tric light  plant,  and  to  extend  the  public  waterworks  of  such  village." 

No  question  is  made  by  the  counsel  as  to  the  constitutionality  of  this 
act,  and  the  case  has  been  tried  and  argued  as  if  the  act  was  a  constitu- 
tional one,  and  so  long  as  no  question  is  made  by  counsel,  we  shall  make 
no  question  as  to  the  constitutionality  of  the  act,  and  will  form  no  opinion 
as  to  whether  or  not  it  is  constitutional. 

The  legislature  of  the  state  of  Ohio  under  various  statutes  that  have 
passed,  especially  under  what  is  called  the  municipal  code,  has  provided 
very  ample  means  for  the  improvement  of  streets  under  a  separate  chap- 
ter, and  devoted  a  great  many  Sections  to  the  question  intending  to  cover 
all  desired  law  upon  the  subject  very  fully.  Under  another  independent 
chapter  they  have  also  provided  methods  whereby  sewers  piay  be  made 
by  municipal  corporations. 

It  seems,  however,  that  the  village  of  Clyde  was  not  satisfied  to  pro- 
ceed under  the  statutes  of  the  state  of  Ohio  as  they  existed,  and  that  the 
legislature  was  called  upon,  or  did  pass  the  act  in  question,  and  whether 
called  upon,  or  by  its  own  legislative  motion,  the  fact  is  that  the  city 
council  accepted  the  provisions  of  this  section,  and  acting  under  it, 
proceeded  to  perform  the  work,  and  so  far  as  we  know,  without  objections 
upon  the  part  of  the  citizens  of  the  village. 

The  first  and  main  question  that  presents  itself  to  us,  and  which  we 
think  must  measure  and  decide  the  case  is,  as  to  whether,  the  work  hav- 
ing been  performed  under  this  act,  the  act  itself  does  not  provide  for  the 
means  of  doing  the  work,  raising  money,  making  assessments  and  collect- 
ing the  funds \ necessary  to  pay  for  the  improvement;  in  other  words, 
whether  this  act  shall  not  govern  entirely  in  regard  to  the  making  of 
collections  and  assessments. 

It  will  be  necessary  to  look  at  this  statute  a  little  to  see  what  has 
been  done  by  the  legislature  in  that  act;  I  might  say,  the  act  has  also  a 
dause  in  regard  to  furnishing  electric  lights,  and  also  for  extending  the 
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system  of  the  waterworks.  This  section  does  not  enter  into  the  con- 
sideration of  this  question,  at  all,  here,  and  will  simply  be  passed  by. 

Section  1  provides :  "  That  the  council  of  any  village  which  had 
according  to  the  federal  census  of  1890,  or  which  at  any  subsequent  cen- 
sus may  have  a  population  of  not  less  than  2320,  nor  more  than  2350,  is 
hereby  authorized  to  improve  and  pave  the  streets  of  such  village  and  to 
construct  sewers,  and  to  erect  or  purchase  an  electric  light  plant,  and  to 
extend  the  public  waterworks  of  such  village." 

Section  2  provides :  "  That  the  council  of  such  village  is  hereby 
authorized  and  empowered  to  borrow  the  sum  of  $15,000  for  the  purpose 
of  improving  and  paving  the  streets  of  said  village  therefoi ,  provided, 
however,  that  two-thirds  of  the  cost  for  improving  and  paving  any  street, 
and  of  constructing  a  sewer  under  such  paved  part  for  which  said  street 
improvement  ftmd  shall  be  used,  shall  be  assessed  on  the  real  estate 
abounding  and  abutting  as  provided  by  the  laws  of  the  state  of  Ohio  ; 
and  one-third  of  the  cost  of  improving,  paving  and  sewering  such  paved 
pdrt  shall  be  paid  out  of  the  fund  provided  for  in  this  act ;  and  such  council 
may  also  provide  for  the  construction  and  payment  by  general  taxation  of 
the  balance  of  such  sewer  in  such  manner  as  may  seem  to  it  best.  After 
such  improving  and  paving  ol  any  such  street  shall  have  been  completed, 
the  clerk  of  such  village  shall  certify  said  assessment  to  the  auditor  of  the 
county  in  which  said  village  is  located,  who  shall  enter  the  same  upon  the 
tax  duplicate  of  said  county,  and  said  assessment  shall  be  collected  as 
other  taxes ;  when  said  taxes  are  collected,  the  same  shall  be  placed  to 
the  credit  of  the  sinking  fund  in  such  village,  and  be  a  part  thereof. 

"Such  assessment  shall  be  collected  in  twenty  (20)  semi-annual 
installments,  from  and  after  the  assessment  thereof,  but  the  owner  of 
any  such  assessed  property  may,  within  ninety  days  after  such  assessments 
shall  have  been  made,  pay  to  the  treasurer  of  such  village  the  entire 
amount  of  his  or  her  assessment,  together  with  the  interest  at  six  per 
cent,  on  said  assessment  to  the  date  when  the  first  semi-annual  install- 
ment is  due,  and  such  treasurer  shall  give  a  receipt  in  full  for  such 
assessment,  and  certify  the  same  to  the  county  auditor  of  said  county, 
who  shall  place  the  same  on  the  tax  duplicate  opposite  such  assessed 
property,  'assessment  paid  to  village  treasurer.'  " 

Then  it  provides : 

"Provided,  however,  that  no  such  assessment  shall  be  made  and 
collected  unless  a  majority  of  those  owning  real  estate  bounding  and 
abutting  on  any  street  thus  improved  shall  have  first  signed  a  petition  to 
said  council  praying  for  the  improvement  of  such  street ;  and  provided 
further,  that  said  council  shall  have  first  found  that  a  majority  of  such 
property  owners  shall  have  signed  said  petition,  and  a  petition  signed 
either  prior  or  subsequent  to  the  passage  of  this  act  shall  be  sufficient." 

Section  6 :  **For  the  purpose  mentioned  in  the  preceding  section 
of  this  act,  the  council  of  any  such  village  is  hereby  authorized  to  issue 
its  bonds  for  all  or  any  of  the  purposes  named  in  said  section,  but  in  no 
case  exceeding  in  amount  the  sum  named  in  said  section  for  each  partic- 
ular purpose  named  therein ;  all  bonds  issued  under  any  section  of  this 
act  shall  bear  a  rate  of  interest  not  exceeding  six  per  cent,  per  annum, 
from  date  of  issue;  the  principal  of  all  such  bonds  and  the  interest 
thereon  shall  be  payable  at  such  times  and  places  as  the  council  of  such 
village  may  by  ordinance  determine,  not  exceeding  thirty  years  from  the 
date  of  such  bond,  and  said  bonds  shall  be  of  such  denominations  not 
less  than  $100,  each,  as  the  council  of  such  village   may   by    ordinance 
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determine ;  the  interest  thereon  shall  be  payable  semi-annually,  and  all 
bonds  so  issued  as  provided  under  any  section  of  this  act  shall  be  signed 
by  the  mayor  of  such  village,  and  attested  by  the  clerk,  and  no  bonds  shall 
be  sold  for  less  than  their  par  value  in  cash.  All  bonds  issued  under  sec.  2 
of  this  act  shall  be  styled  'street  improvement  bonds' ;  all  bonds  issued 
under  sec.  8  of  this  act  shall  be  styled  'electric  light  plant  bonds/  and 
all  bonds  issued  under  sec.  4  of  this  act  shall  be  styled  'waterworks 
extension  bonds.'  All  such  bonds  shall  be  attested  by  the  seal  of  the 
village,  and  when  sold,  the  proceeds  shall  be  paid  to  the  treasurer  of  such 
village,  who  shall  hold  and  disburse  the  same  as  other  village  funds  are 
by  him  held  and  disbursed.  No  bonds  issued  under  any  section  of  this 
act,  nor  the  proceeds  arising  therefrom,  shall  be  used  for  any  other  pur- 
pose than  that  named  for  which  any  such  bonds  are  issued.  In  addition 
to  other  taxes,  the  council  of  such  village  is  hereby  authorized  and 
required  to  levy  a  sufficient  tax  upon  all  the  taxable  property  in  said 
village  to  meet  and  pay  said  bonds,  and  interest  thereon,  as  the  same 
shall  become  due  and  payable." 

We  have  listened  to  the  argument  of  counsel  in  the  case  and  have 
endeavored  to  g^ve  the  matter  very  careful  attention,  and  we  are  com- 
pelled to  come  to  the  conclusion  that  this  act  provided  in  itself  for  the 
making  of  improvements  and  for  the  collection  of  the  necessary  funds  ; 
provides  for  the  issuing  of  bonds  for  the  various  improvemens,  for  the 
collection  of  taxes,  in  pursuance  of  and  for  the  amount  stated  in  this 
act,  and  that  when  a  majority  of  those  owning  real  estate  bounding  and 
abutting  on  the  street  to  be  improved  shall  sign  a  petition  to  the  council, 
praying  for  the  improvement  of  such  street,  and  when  the  council  has 
jurisdiction  in  the  matter,  they  then  have  the  right  to  proceed  and  make 
these  improvements,  and  make  them  in  the  manner  that  is  pointed  out 
in  the  statutes.  It  will  be  seen  that  provision  is  made  for  borrowing 
money.  It  makes  provision  for  uniting  the  two  works,  paving  the 
streets  and  making  sewers  underneath,  all  in  one  contract,  in  one  act,  or, 
as  perhaps  it  might  be  better  to  say,  one  improvement,  and  to  make  one 
assessment  for  that,  and  we  think  the  counsel  very  forcefully  argued  that 
the  intention  of  the  legislature  was  that  in  making  this  it  should  be 
treated  as  a  whole.  It  seems  the  intention  is  to  do  this  work  as  a  unit, 
and  with  the  object  and  purpose  of  having  this  statute  passed,  by  which 
they  may  do  this  work,  it  is  partially  provided  for  by  two  separate 
chapters  of  the  municipal  code,  and  by  each  separate  chapter  a  different 
method  of  procedure  is  provided,  one  for  making  the  pavement,  and  one 
for  sewers,  and  the  manner  of  assessment  for  each.  The  village  accepted 
this  act  in  order  to  perform  this  work  under  the  one  statute  as  one 
improvement,  and  to  be  paid  as  for  one  improvement. 

Provisions  are  made  for  making  assessments.  The  act  provides 
that  assessments  are  to  be  made  as  provided  by  the  laws  of  the  state  of 
Ohio,  provides  that  the  assessment  shall  be  certified  to  the  auditor  of  the 
county  to  be  entered  upon  the  tax  duplicate,  and  to  be  collected  as  other 
taxes. 

The  logical  conclusion  from  that  holding  is  that  the  section  which 
provides  for  limiting  the  assessment  to  25  per  cent,  is  inapplicable  to 
this  statute,  and  is  to  have  no  effect ;  in  other  words,  the  statute  provides 
for  collecting  the  whole  assessment,  and  that  the  property  is  liable  for 
the  whole  assessment. 

That  brings  us  to  the  general  question  as  to  how  assessment  shall  be 
made,  and  the  amount  in  which  they  shall  be  made.     As  I  have  already 
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Stated,  the  counsel  has  sought  to  raise  many  questions  upon  the  manner 
in  which  the  work  is  done,  and  as  to  the  correctness  of  the  assessment 
that  was  made  in  that  the  council  had  accepted  the  work  done,  which  it 
is  claimed  should  not  be  included  under  the  contract  for  the  performance 
of  the  Work,  or  should  not  be  included  in  the  assessment  as  part  of  the 
work  performed  under  the  proceedings  by  the  city  council. 

In  regard  to  the  question  that  has  been  made,  as  to  the  assessment 
for  lake  sand,  I  think  we  have  already  stated,  perhaps  as  much  as  has 
been  necessary  in  that  regard,  but  I  will  repeat,  that  in  the  judgment  of 
this  court — and  the  rule  is  one  that  has  been  followed,  so  far  as  I  know, 
for  thirty  years  by  this  court — that  all  questions  of  that  kind  are  included 
by  the  action  of  the  common  council  unless  it  can  be  shown  that  the 
common  council  has  been  guilty  of  fraud  ;  that  is  to  say,  in  the  distri- 
bution of  the  powers  of  government,  duties  and  powers  are  assigned  to 
diflerent  bodies,  among  others  the  improvement  of  the  streets  to  the 
common  council ;  they  make  the  contract,  they  accept  the  work,  find  the 
amount  of  work  that  has  been  done,  whether  it  has  been  performed 
according  to  contract,  etc.  A  great  many  arguments  have  been  made  by 
the  learned  and  able  counsel,  but  I  have  never  yet  seen  the  rule  shaken 
in  any  case  in  which  I  have  been  engaged. 

In  regard  to  the  sand  used,  I  suppose  it  may  be  the  fact  that  certain 
sand  has  gone  in  the  improvement  that  was  not  lake  sand,  but  both 
kinds  of  sand  have  to  be  used,  and  if  you  look  at  the  evidence  there  is 
no  evidence  to  show  the  amount  of  lake  sand  or  other  sand,  and  from  the 
evidence  as  to  the  amount  of  each  used  no  definite  statement  can  be 
made.  The  matter  was  brought  before  the  council  who  acted  upon  it. 
It  approved  the  estimate,  it  approved  the  amount,  and  made  the  assess- 
ment. I  know  of  no  authority  that  is  given  to  this  court  to  change  that 
assessment  except  it  shall  be  found  the  proceedings  were  wrong,  and  the 
court  will  then  proceed  to  make  the  assessment  as  pointed  out  in  the 
statutes. 

In  regard  to,  the  driveways,  we  find  the  facts,  as  we  have  been  able 
to  ascertain  by  examination,  to  be  that  no  provision  was  made  in  the 
original  plans  and  specifications  for  these  driveways.  The  work  was  to 
be  done  under  the  inspection  and  direction  of  a  certain  committee,  a  body 
of  engineers,  and  the  work  has  been  done  under  the  direction  of  the 
same  body.  It  has  come  before  the  council,  and  council  has  approved  it, 
and  we  think  that  when  they  have  done  so,  that  the  cost  of  the  work 
should  be  assessed  the  same  as  the  other  pavings.  It  seems  to  us  it  was 
proper  and  legitimate  for  the  council  to  order  the  class  of  work  to  be 
done  as  part  of  the  improvement  of  the  street,  but  we  think  the  assess- 
ment should  be  made  the  same  as  the  assessment  for  the  rest  of  the 
pavement ;  that  is  to  say,  the  two-thirds  of  it  shall  be  assessed. upon  the 
property  abutting  upon  the  street,  and  the  one- third  is  to  be  paid  out  of 
the  general  fund.  I  believe  that  covers  all  the  points  we  wish  to  speak 
upon.  We  will  make  the  order  that  the  village  pay  one-fourth  the  costs, 
and  plaintiff  three- fourths. 

Richards  &  Heffner  and  M,  W.  Hunt,  for  plaintiff. 

Finch^  Dewey  &  Meizgar  and  /.  C  Craig,  for  defendant. 
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NEGLIGENCE. 

[Lucas  Circuit  Court,  October  Term,  1897.] 
King,  Haynes  and  Parker,  JJ. 

fLAzs   Shorb   &  Michigan  Southern  Ry.  Co.  v.  P.  L.  Andrews, 

Admr.,  Etc. 
1.  AcnoN  IN  Ohio  for  Dbath  in  Michigan  Nsbd  not  sbt  Forth  Michigan 
Decisions. 
In  an  action  in  Ohio  against  a  railway  company,  for  damages  for  death  caused 
in  Michigan,  an  allegation  that  the  ''state  of  Michigan  allows  the  enforcement 
in  its  courts  of  the  statutes  of  this  state  which  authorize  an  action  of  a  like 
character  to  the  foregoing  action**  is  sufficient,  without  setting  forth  the  deci- 
sions of  that  state  or  that  the  facts  in  the  Ohio  case  would  have  constituted 
a  cause  of  action  in  Michigan  if  death  had  not  ensued. 

1  Nor  is  it  Nscbssary  to  Pi«bad  Who  Must  Sub  or  is  Bbnbficiary  in 
Michigan. 
And  it  is  not  necessary  to  plead  the  law  of  Michigan  with  reference  to  who 
would  be  beneficiary  or  entitled  to  bring  suit,  in  the  absence  of  a  motion  to 
make  the  petition  more  definite  and  certain. 

&  Without  Such  Ai^lbgations  it  is  Prbsumbd  That  thb  Laws  are  the  Same. 
Without  such  allegations,  as  to  who  would  be  entitled  to  sue  or  who  would  be 
the  beneficiary  m  Michigan,  it  will  be  presumed  that  the  laws  of  Michigan 
are  the  same  as  those  of  Ohio. 

4.  Proceeds  of  Recovery  wnx,  be  Governed  by  Generai«  Administration 
Laws. 
No  other  statute  than  the  one  creating  the  cause  of  action  being  pleaded,  or  if 
it  is  shown  that  the  statute  of  Michigan  fails  to  provide  as  to  who  is  the  bene- 
ficiary, the  proceeds  of  the  recovery  will  be  governed  by  the  general  laws  of 
administration  in  Ohio. 

6.  Sufficient  Allegation  of  Decedent's  Lack  of  Knowledge. 

An  allegation  that  decedent  did  not  know  and  had  no  means  of  knowing  the 
danger  to  which  he  was  exposed  is  sufficient  without  an  allegation  that  "by 
the  exercise  of  ordinary  care  he  could  not  have  known." 

6.  Continual  and  Customary  Violation  may  Abrogate  Rule. 

Where  the  evidence  shows  that  a  rule  of  a  railway  company  has  been  continu- 
ously and  customarily  violated  for  a  period  of  at  least  fourteen  years  it  may 
not  be  an  improper  theory  to  regard  it  as  abrogated. 

7.  Conductor  of  Some  Years*  Experience  may  Construe  Rules. 

A  conductor  of  some  years'  experience,  both  as  conductor  and  brakeman.  is  a 
competent  witness  to  construe  the  accepted  meaning  of  such  expressions,  in 
a  rule  of  the  company,  as  "inclement  weather*'  and  "heayy  grades." 

^  Brakeman  Riding  in  the  Engine  and  Subject  to  Orders  of  Enginekr  is 
A  Subordinate. 
The  rule  which  permits  forward  brakeman  to  ride  in  the  engine,  durintr  incle- 
ment weather,  except  when  ordered  by  the  engineer  to  go  upon  the  cars. 
makes  the  engineer  the  superior  of  the  brakeman  for  that  special  onlor,  and 
in  Uie  absence  of  that  order  a  brakeman  is  not  negligent  in  staying  upon  the 
engine  while  descending  a  grade,  requiring  not  more  than  two  minuies  to 
pass,  and  in  watching  the  train  from  the  engine  during  that  time. 

9.  Such  Action  May  be  Construed  to  be  Compliance  with  the  Rulks. 

It  may  also  well  be  claimed  that  the  action  of  the  brakeman,  in  remaining  on 
the  engine,  under  the  circumstances  above  stated,  was  a  reasonable  compli- 
ance with  the  lule  requiring  brakeman  to  be  on  top  of  trains  while  as('cn<ling 
or  descending  heavy  grades,  as  construed  and  applied  to  the  circun<st  moes. 

tXhis  case  was  reversed  by  the  Supreme  Court,  opinion  58  O.  S.,  4Jo. 
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10.  Verdict  not  Contrary  to  Law. 

A  verdict  that  deceased  was  not  negligent  in  being  upon  the  engine,  under  cir- 
cumstances stated,  that  he  was  in  the  performance  of  his  duty  in  watching 
the  train  from  the  engine,  and  that  he  did  not  know  and  could  not  have 
known  of  the  proximity  of  the  bridge,  is  not  contrary  to  law. 

11.  Negligence  of  Raii^way  Company  in  Constructing  Bridge  is  Question 
FOR  .THE  Jury. 

If  it  is  shown  that  a  railway  companj]  erected  a  bridge  ten  or  twelve  feet  high 
and  so  near  the  track  that  a  person  in  the  discharge  of  his  dutv,  in  standing 
upon  the  cab  of  the  engine,  looking  for  a  light  on  the  rear  end  of  the  train, 
was  liable  to  hit  his  head  or  his  body  upon  the  casings  of  the  bridge,  it  is  a 
question  for  the  jury  to  determine  whether  the  railway  company  was  negli- 
gent or  not 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

King,  J. 

The  defendant  in  error  brought  his  action  in  the  court  of  common 
pleas  against  the  defendant  railway  company,  to  recover  damages  for  an 
injury  which  occasioned  the  death  of  the  aecedent,  Daniel  J.  Barton, 
alleging  that  at  the  time  of  the  injury — May  2, 1892, — Barton  was  in  the 
employ  of  the  railway  company  as  a  brakeman,  running,  upon  a  freight 
train,  and  at  the  time  in  question,  the  train  was  running  westward  over 
the  Lake  Shore  road,  in  the  state  of  Michigan,  and  west  of  the  city  of 
Adrian,  a  short  distance ;  that  near  the  bottom  of  a  descent  or  a  descend- 
ing grade  of  said  road,  defendant  had  and  maintained  a  bridge  which  was 
negligently  constructed  and  maintained,  the  sides  of  the  bridge  casings 
extending  eight  or  nine  feet  above  the  surface  of  the  bridge,  and  coming 
close  to  the  rails  of  the  railroad — so  close  as  to  leave  but  a  small  space 
between  the  sides  of  the  cars  as  they  passed  over  the  bridge ;  that  the 
decedent  was  the  forward  brakeman  on  the  train  in  question,-and  that  it 
was  his  duty  to  be  upon  the  front  end  of  the  train  or  upon  the  cab  of  the 
locomotive,  and  to  keep  a  look-out  for  the  rear  end  of  the  train  when 
and  while  passing  over  or  down  such  grade ;  that  the  night  was  dark 
and  stormy,  and  the  decedent  at  the  time,  was  in  the  tender  of  the  loco- 
motive, and  standing  in  the  gangway  looking  back  towards  the  rear  part 
of  the  train,  as  it  was  his  duty  to  do ;  that  the  train  was  composed  of 
certain  freight  cars,  also  some  empty  passenger  coaches,  immediately 
behind  which  was  the  caboose  of  the  train,  and  that  the  passenger 
coaches  were  of  greater  width  than  the  caboose,  and  it  was  necessary,  in 
order  to  look  out  from  the  engine  and  see  the  lights  upon  the  caboose,  in 
order  to  tell  whether  the  caboose  or  the  rear  part  of  the  train  was  prop- 
erly attached  to  the  train,  to  lean  out  of  the  engine  cab ;  and  while  in 
the  performance  of  that  duty,  his  body  was  struck  against  the  bridge 
casing,  and  he  was  knocked  from  the  engine  and  killed,  solely  because  of 
the  narrowness  of  these  bridge  casings  and  their  closeness  to  the  side  of 
the  train ;  alleging  that  the  defendant  knew  of  the  condition  of  its  bridge 
and  the  danger  therefrom,  or  ought  to  have  known  it — knew  that  it  was 
the  duty  of  the  decedent  to  watch  in  the  manner  described,  and  that  the 
duty  was  devolved  upon  him  at  the  time  and  place,  and  under  the  cir- 
cumstances described.  The  petition  also  alleges,  that  decedent  did  not 
know  and  had  no  means  of  knowing,  of  the  dangerous  position  of  the 
casings;  did  not  know  and  had  no  means  of  knowing,  the  increased 
danger  from  the  casings  by  reason  of  the  presence  of  the  passenger 
coaches  in  the  train,  and  had  no  means  of  knowing  that  if  he  leaned  out 
far  enough  to  see  the  rear  end  of  the  train  while  passing  over  the  bridge. 
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he  was  liable  to  be  struck  by  the  bridge  casings,  which,  it  is  alleged,  was 
known  or  should  have  been  known  to  the  defendant.  The  petition 
further  alleges,  in  addition  to  these  grounds  of  negligence,  that  the  cause 
of  action  arose  in  the  state  of  Michigan,  and  that  a  right  of  action  to 
recover  damages  therefor,  is  given  by  the  statutes  of  Michigan,  and  then 
quotes  in  the  petition,  sec.  3391,  of  the  gtoeral  statutes  of  that  state. 
It  further  avers,  that  the  "state  of  Michigan,  allows  the  enforcement  in 
its  courts  of  the  statute  of  this  state  which  authorizes  an  action  of  a  like 
character  to  the  foregoing  action." 

All  these  acts  of  negligence  and  the  condition  of  things  leading  up 
to  this  injury »  are  denied  in  tl^e  answer. 

The  case  went  to  trial,  and  resulted  in  a  verdict  for  the  plaintiff. 
Now,  the  railway  company  claims  that  there  were  errors  committed  upon 
the  trial,  for  which  the  judgment  rendered  on  tkat  verdict,  should  be 
reversed.  We  will  notice  such  of  these  objections  as  we  deem  most 
pertinent. 

It  is  claimed,  in  the  first  place,  that  the  petition  does  not  state  a 
cause  of  action,  and  certain  objections  were  taken  to  the  introduction  of 
testimony  under  it,  and  at  the  conclusion  of  the  introduction  of  testi- 
mony by  the  plaintiff  below,  a  motion  was  made  that  the  jury  be  then 
instructed  to  return  a  verdict  for  the  defendant,  which  was  overruled.  It 
is  claimed  especially,  that  the  petition  is  insufficient,  in  that  it  does  not 
aver  that  under  the  statute  pleaded  therein,  an  action  such  as  this  is,  for 
negligence  such  as  is  charged  here,  could  tiave  been  maintained  in  the 
state  of  Michigan  if  death  had  not' ensued  from  the  injury;  and  again, 
that  there  is  no  allegation  in  the  petition,  other  than  the  pleading  of  this 
single  section  of  the  statute,  showing  to  whom  this  right  of  action  in 
case  of  death  survives — in  whose  name  it  should  be  brought,  nor  who 
would  be  the  beneficiary  of  the  amount  recovered  in  the  action.  This 
objection,  in  the  form  in  which  I  have  stated,  it  may  be  considered  as 
one  objection  to  the  petition.  The  section  of  the  statute  pleaded  in  the 
petition,  is: 

"Whenever  the  death  of  a  person  shall  be  caused  by  the  wrongful 
act,  neglect,  6r  default  of  any  railroad  company  or  its  agents,  and  the 
act,  neglect,  or  default  is  such. as  would,  if  death  had  not  ensued,  entitle 
the  party  injured,  to  maintain  an  action  and  recover  damages  in  respect 
thereof;  then,  and  in  every  such  case,  the  railroad  corporation  which 
would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  on  the  case  for  damages,  notwithstanding  the  death  of  the  person 
so  injured,  and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony." 

It  was  necessary  for  the  plaintiff  to  plead,  that  an  action  might  have 
been  brought  upon  this  cause  of  action  in  the  state  of  Michigan ;  in 
other  words,  as  this  is  not  such  an  action  as  at  common  law,  as  we  under- 
stand it,  or  in  the  courts  of  this  country,  was  ever  recognized,  but  is 
entirely  a  creature  of  statute ;  and  that  if  there  was  no  cause  of  action 
in  the  place  where  the  injury  occurred,  there  could  be  none  in  any  other 
form  or  jurisdiction.  So  the  plaintiff  pleaded  this  statute.  Another 
question  then  follows,  and  that  is,  whether  this  state — Ohio — either  by 
law  or  under  the  doctrine  of  comity,  recognizes  the  statutes  of  the  state 
of  Michigan,  creating  rights  of  action,  or  creating  rights  to  actions,  and 
enforcing  those  rights  and  those  statutes  in  Ohio.  And  so  the  plaintiff 
pleaded,  after  having  set  forth  this  statute,  the  fact  that  a  right  of  action 
could  be  maintain^  under  it  in  Michigan ;  that  the  state  of  Michigan 
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allowed  the  enforcement  in  its  courts  of  the  statutes  of  this  state  upon 
that  subject,  intending  to  come  within  sec.  6134a,  Rev.  Stat.,  which  pro- 
vides, that  *'when  death  had  been  caused  in  any  other  state  for  which  a 
right  to  maintain  an  action  is  given  by  the  statutes  of  that  state,  such 
right  may  be  enforced  in  this  state,  in  all  cases  where  such  other  state 
allows  the  enforcement  in  its  courts  of  the  statute  of  this  state  of  a  like 
character." 

The  objection,  as  argued,  is  substantially  this :  that  the  pleader  must 
have  set  forth,  in  order  to  bring  himself  within  the  terms  of  the  Michigan 
statute,  such  facts  as  would  have  shown  that,  by  the  law  of  Michigan, 
either  that  as  enacted  by  its  legislature,  or  as  declared  by  its  courts,  the 
facts  in  this  case  would  have  constituted  a  cause  of  action  in  the  state  of 
Michigan  if  death  had  not  occurred.  The  clause  which  I  read  in  the 
petition  following  the  quotation  of  the  statute,  which  is  as  follows: 
•'  Said  state  of  Michigan  allows  the  enforcement  in  its  courts  of  the  statute 
of  this  state  which  authorizes  an  action  of  a  like  character  to  the  fore- 
going action,"  may  be  said  to  plead,  in  a  general  form,  without  a  statement 
of  the  facts,  that  the  courts  of  Michigan  would  enforce  an  action  based 
upon  the  facts  of  negligence  alleged  in  this  petition,  either  where  death 
had,  or  had  not  ensued.  We  do  not  think  that  the  rules  of  pleading 
would  require  that  they  should  set  forth  in  the  petition  the  decisions  ot 
the  state  of  Michigan,  or  make  any  further  or  i^iore  particular  allusion  to 
the  law  of  that  state,  as  to  the  right  to  enforce  this  cause  of  action  in  the 
state  of  Michigan.  The  pleading  savs  that  they  have  a  right  to  enforce  in 
the  state  of  Michigan,  the  statute  of  this  state  in  **  an  action  of  a  like  char- 
acter to  the  foregoing  action."  That  means  an  action  based  upon  facts 
of  the  character  herein  alleged. 

On  the  trial,  soon  after  the  opening  of  the  case,  it  was  "  admitted  by 
counsel  for  both  parties  in  this  cause,  that  the  courts  of  Michigan  allow 
the  enforcement  in  said  state,  of  a  statute  of  the  state  of  Ohio,  ot  a  like 
character  of  the  one  involved  in  this  controversy.*'  That  admission  is 
not  as  broad  as  the  allegation  in  the  petition,  which  is,  that  they  allow  the 
enforcement  of  a  statute  of  this  state  which  authorizes  an  action  of  a  like 
character  to  the  one  alleged.  We  think  the  allegation  is  sufficient  upon 
that  point. 

Again  it  i?  urged,  as  I  have  said,  that  the  law  of  Michigan  with  ref- 
erence to  who  would  be  the  beneficiary  of  the  recovery,  should  have  been 
pleaded  in  the  petition  ;  but  we  hardly  think  that  is  necessary,  in  the 
absence  of  a  motion  to  make  the  petition  more  definite  and  certain.  The 
petition  sets  forth  a  law,  under  which  it  allep:es,  that  an  action  like  this 
might  have  been  maintained  in  the  state  of  Michigan  ;  and  so  far  as  the 
statute  itself  is  concerned,  it  seems  to  be  such  a  law.  Whether  there  are 
other  sections  of  the  statute  which  modify  this,  or  not.  is  not  alle^^ed ; 
whether  there  are  other  sections  which  would  show  who  had  the  right  of 
recovery,  it  is  not  alleged  ;  but  the  statute  itself,  simply  provides,  that 
when  the  death  of  a  person  is  caused  by  negligence,  that  an  action  may 
be  maintained.  If  this  is  all  the  law  there  is  in  Michigan,  how  would 
such  an  action  be  maintained?  It  is  easy  to  determine  that  question. 
If  this  section  is  the  entire  law — and  until  something  more  is  shown 
about  it,  it  will  be  presumed  to  be  the  entire  statute  upon  that  subject — 
then  who  would  be  entitled  to  maintain  such  an  action  would  be  governed 
entirely  by  the  laws  of  Ohio,  or  rather  the  laws  of  Ohio  would  be  taken 
to  determine  who  would  be  the  proper  party  in  this  suit,  and  the  law  of 
Michigan   would  be  presumed  to  be  the  same  as  that  of  Ohio,  in  that 


Digitized  by 


Google 


VUL  CIRCUIT  COURTS.  77 

Railway  Co.  v.  Andrews. 

respect.  In  other  words,  if  Michigan  has, enacted  no  statute  providing 
how  such  an  action  shall  be  brought,  for  what  parties  such  an  action  lies, 
then,  when  that  statute  is  to  be  enforced  in  the  courts  of  another  forum, 
it  will  be  enforced  in  those  courts  in  the  same  manner  that  it«*  local  laws 
are  enforced,  to-wit :  the  action  will  be  brought  by  an  administrator  as 
the  representative  of  the  deceased  person.  That  is  the  way  all  actions 
for  the  rights  of  property,  acquired  by  a  person  who  is  deceased,  are 
enforced  in  the  courts  of  Ohio.  Until  something  appears  to  show  that 
this  is  not  the  law  of  Michigan ,  it  will  be  presumed  that  it  is. 

Again,  as  to  who  shall  be  the  beneficiary  of  this  right  of  action,  is  to 
be  governed  by  the  same  rule,  so  far  as  construing  this  pleading  is  con- 
cerned. No  other  law  being  pleaded,  we  may  presume  that  they  have  no 
other  statute  upon  the  subject,  and  the  proceeds  for  the  recovery  will  be 
governed  by  the  law  of  general  administration,  unless  there  is  some 
statute  to  take  it  out  of  the  general  course  of  administration.  I  do  not 
mean  to  be  understood  as  saying  upon  that  point  that  the  special  statute 
of  Ohio  in  actions  of  this  class  will  control,  but  that  the  ordinary  rules 
for  distributing  the  property  of  a  decedent's  estate  will  govern.  But  if 
that  conclusion  be  not  well  founded,  then — and  upon  that  I  might  well 
rest  an  opinion  upon  this  question — it  is  not  a  matter  of  any  consequence 
to  the  defendant,  or  at  least,  it  does  not  render  the  petition  liable  to  an 
objection  that  it  does  not  state  a  cause  of  action  because  that  is  not 
pleaded.  If  it  be  a  matter  that  the  defendant  wants  to  know  about,  he 
may  take  advantage  of  it  by  a  motion ;  and  if  it  be  a  material  fact,  he 
could  certainly  take  advantage  of  it  by  answer.  But  if  the  petition  fails 
to  show  it,  it  does  not  therefore  render  the  petition  in  such  case  invaUd, 
or  render  it  liable  to  a  demurrer. 

The  other  sections  of  the  Ohio  statute  following  the  one  creating  a 
right  of  action,  provide  how  the  action  shall  be  brought — that  is,  in  whose 
name  :  the  name  of  the  personal  representatives — and  for  whose  benefit 
it  shall  be  brought,  and  it  goes  on  to  make  provision  as  lo  how  the  money 
recovered  shall  be  distributed.  It  also  provides,  that  the  amount  recov- 
ered in  the  action  shall  be  proportioned  to  the  pecuniary  injury  resulting 
from  such  death  to  the  personal  representatives,  for  whose  benefit  such 
action  shall  be  brought.  In  pleading  a  cause  of  action  under  the  Ohio 
statute,  it  is  customary,  and  no  doubt  proper,  to  allege  who  the  bene- 
ficiaries are — who  the  persons  are  who  will  receive  the  proceeds  of  this 
judgment — in  order  to  place  before  the  court  and  the  jury  the  persons 
who  will  be  injured,  and  in  order  to  enable  the  jury,  from  the  pleadings 
and  the  testimony,  to  determine  what  will  be  the  pecuniary  injury  to 
those  persons.  But  for  that  clause  in  that  statute,  it  would  be  entirely 
unnecessary  in  Ohio,  to  plead  who  are  the  beneficiaries  of  such  recovery. 
It  is  only  for  the  purpose  of  enabling  the  court  and  the  jury  to  determine 
how  these  persons  are  pecuniarily  injured.  The  clause  "  pecuniarily 
injured  "  is  omitted,  so  far  as  the  statute  pleaded  is  concerned,  and  from 
an  examination  of  the  statutes  of  Michigan,  which  was  offered  in  evidence 
— the  whole  body  of  them  relating  to  this  cause  of  action — it  appears 
that  it  is  entirely  omitted  from  their  statute;  the  expression  there  being, 
that  the  recovery  shall  be  what  is  fair  and  reasonable,  and  not  proportioned 
to  the  pecuniary  injury.  We  think  that  the  objection  to  the  petition 
upon  this  ground,  is  not  well  founded. 

It  is  again  suggested,  that  the  petition  does  not  allege  that  the 
decedent  not  only  did  not  know  and  had  no  means  of  knowing,  but  that 
by  the  exercise  of  ordinary  care,  he  could  not  have  known  of  this  negli- 
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gence  of  the  defendant  in  the  maintenance  of  this  bridge.  We  certaii:lv 
cannot  see  why  the  allegation  that  the  deceased  did  not  know  and  had  no 
means  of  knowing,  as  alleged  here  in  this  petition  three  or  four  times, 
does  not  cover  that  whole  question.  If  he  had  no  means  of  knowing  the 
position  of  the  bridge  and  of  its  casings,  and  the  danger  to  be  appre- 
hended from  that  position,  then  he  was  not  negligent  in  not  knowing. 
It  is  only  when  he  has  the  means  in  his  power  to  ascertain,  and  neglects 
to  use  those  means,  that  he  becomes  negligent.  So  that,  upon  that 
question,  we  think  the  petition  filed  in  this  case  was  sufficient. 

It  is  urged  with  considerable  earnestness  and  ability,  in  addition  to 
these  objections,  that  this  judgment  shotild  be  reversed,  mainly  because 
it  is  not  supported  by  evidence  or  the  law;  that  it  does  not  show  negli- 
gence of  the  defendant  in  maintaining  this  bridge;  that  it  does  show  that 
the  decedent  himself,  was  negligent  at  the  time  he  received  the  injury, 
which  negligence  contributed  to  it,  in  not  being  at  the  place  where  he 
was  required  to  be,  and  in  leaning  out  of  the  locomotive  tender  when  he 
had  no  particular  business  to  lean  ouf,  at  least  far  enough  to  injure  him 
— in  blindly  or  wilfully  leaning  out  to  look  at  the  rear  end  of  the  train, 
when  he  ought  to  have  been  aware  of  the  proximity  of  the  bridge  casing. 
The  main  point  urged,  is  the  contributory  negligence  of  the  decedent,  in 
his  failure  to  observe  the  rules  of  the  company,  in  not  being  in  his  proper 
position,  and  in  not  using  due  care  to  avoid  injury  to  himself.  It  is 
claimed  that  there  was  no  urgency  in  the  matter  requiring  him  to  look 
back  toVvards  the  rear  of  the  train  at  that  time  and  place ;  that  if  he 
wanted  to  ride  in  the  engine  of  the  company,  he  should  keep  himself  in 
a  position  of  safety  there — at  least,  he  should  not  be  leaning  his  body 
out  of  the  cab ;  that  his  experience  on  that  road  had  been  such  as  to 
warrant  bringing  to  him,  in  the  proper  exercise  of  care,  a  knowledge  ot 
the  existence  of  this  bridge  and  its  proximity  to  the  engine.  In  so  far 
as  the  question  is  concerned,  as  claimed  here,  as  to  his  duty  to  look  back, 
it  appears  from  the  evidence,  that  it  was  a  general  duty  devolving  upon 
him  to  watch  the  train,  to  see  that  it  was  all  together ;  that  that  duty 
was  increased  by  the  injunction  of  the  railroad  company,  as  set  forth  in 
its  rules,  by  his  ordinary  experience  in  the  performance  of  his  duties, 
when  they  should  be  approaching  or  departing  from  a  station,  or  when 
they  should  be  descending  or  ascending  heavy  grades ;  that  upon  a  grade 
somewhat  steep,  a  train  was  known  to  be  liable  to  break  apart,  and  there- 
fore there  was  a  duty  incumbent  upon  all  the  brakemen — both  the  general 
duty  which  the  law  would  impose  and  that  which  the  company  had 
imposed  by  its  rules— of  observing  the  train.  There  can  hardly  be  any 
question  that  this  train  was  descending  a  grade.  It  is  claimed  here  by  the 
defendant,  that  it  was  a  heavy^grade.  The  proof  shows  that  the  descent 
was  perhaps  fifty  feet  to  the  mile.  It  was  not  a  long  grade,  but  it  was  a  sharp 
one,  and  was  approached  from  the  east  by  an  ascending  grade.  It  is  said 
that  there  was  a  liability,  in  passing  over  the  crown  of  that  grade,  for  a 
train  to  break  apart,  or  just  after  it  had  passed  over  and  commenced 
descending,  there  would  have  been  a  movement  of  the  cars 'in  the  train 
that  might  possibly  break  it  apart.  There  is  an  injunction  in  the  rules, 
which  says,  that  the  employees  are  required  to  keep  a  look-out  to  observe 
that  condition  of  affairs.  The  duty  of  the  decedent  would  have  been, 
had  he  discovered  such  a  condition,  to  notify  the  engineer ;  the  purpose 
being  to  enable  the  engineer  to  run  the  engine  and  the  forward  part  of  the 
train,  after  it  separated,  rapidly  enough  to  keep  it  out  of  the  way  of  the 
following  portion,  so  that  he  might  avoid  a  disastrous  collision.      So  that 
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I  think,  so  far  as  the  duty  of  the  decedelit  is  concerned,  it  satisfactorily 
appears  in  the  case  that  he  had  a  duty  to  perform  in  watching  the  train, 
and  if  he  was  properly  engaged  in  the  performance  of  that  duty,  he 
would  not  be  negligent.  He  had  no  duty,  either  in  the  practice  generally 
foUowed  upon  the  railroad,  nor  by  the  rules  of  the  company  was  any 
required  of  him,  to  watch  out  ahead  of  the  engine  for  obstructions  upon 
the  track.  That  duty  was  always  performed  by  the  engineer  and  the  fire- 
man, whose  proper  and  only  place  was  upon  the  locomotive.  The  rules 
of  the  company  which  are  so  much  relied  upon,  are  rules  675  and  678. 
Those  are  the  two  principal  ones. 

Rule  676,  provides: 

'•  The  proper  place  for  a  freight  train  conductor  while  his  train  is  in 
motion,  is  the  cupola  of  his  caboose,  if  it  have  one.  If  the  caboose 
should  not  be  provided  with  a  cupola,  he  will  then  maintain  such  other 
position,  cither  on  the  top  or  inside,  as  will  give  him  a  full  view  of  his 
train  and  enable  him  to  see  that  his  train  men  properly  perform  their 
duties,  and  to  know  that  his  brakemen  go  out  promptly  when  necessary 
to  flag.  He  must  also  keep  a  sharp  look-out^  especially  when  rounding 
curves.  He  must  require  all  of  his  brakemen  to  be  on  top  of  the  train 
at  least  one  mile  before  arriving  at  and  while  passing  all  stations  and 
stopping  places,  descending  or  ascending  grades,  or  at  any  point  or  time 
when  extra  precaution  is  necessary  to  insure  safety.  He  should  not  ride 
on  the  engine  except  in  cases  of  emergency." 

That  rule  in  and  of  itself,  imposes  no  duty  on  the  brakeman,  and 
would  be  no  notice  to  him,  that  he  had  any  particular  duty  to  perform 
except  to  obey  the  orders  of  the  conductor;  but  there  ace  other  rules 
which  prescribe  to  him  the  duty  of  being  upon  the  top  of  the  train,  and 
watching  the  train  while  in  motion.  Rule  678,  is  one  pAlicularly  appli- 
cable to  that  subject : 

•*In  cold  or  inclement  weather,  the  .rear  brakeman  may  ride  in  the 
caboose,  and  the  front  brakeman  on  the  engine,  occasionally,  but  while 
the  train  is  descending  heavy  grades  or  approaching  stations,  all  the 
brakemen  must  be  at  their  respective  posts  on  the  top  of  the  train.  A 
brakeman,  when  riding  on  the  engine,  must  obey  the  engineer's  instruc- 
tions as  to  the  proper  time  to  return  to  his  post." 

The  exctise  made  by  the  plaintiff,  in  the  trial  of  this  case  below,  for 
the  decedent  being  on  the  engine,  was,  that  it  was  a  stormy  night ;  and 
the  proof  seems  to  lustify  that  claim.  It  was  raining  hard,  say  the  wit- 
nesses. It  was  thundering  and  lightning  sharply,  and  the  front  brake- 
man,  after  the  train  left  the  last  station,  which  I  think  is  Adrian,  had 
gone  down  from  the  top  of  the  train  into  the  cab  of  the  engine,  and 
remained  there  until  he  received  this  injury.  So  that  the  condition  of 
the  weather  is  shown  by  the  evidence  to  justify  the  position  of  the  brake- 
man  in  the  cab  of  the  engine,  under  this  rule,  that  he  might  occasionally 
ride  on  the  engine.  So  that,  unless  an  exigency  arose,  which,  under  the 
rules  or  the  orders  of  his  superiors  upon  that  train,  required  him  to  go 
out  from  the  engine  and  get  upon  the  top  of  the  train,  he  was  in  his 
proper  place.  But  the  rule  provides,  that  in  descending  heavy  grades 
and  approaching  stations,  brakemen  must  be  at  their  respective  posts, 
and  that  the  brakeman,  when  riding  on  the  engine,  must  obey  the  engine- 
man's  instructions  as  to  the  proper  time  to  return  to  his  post.  Let  us  see 
whether  the  decedent  comes  within  that  provision  of  the  rule.  It  is 
claimed,  that  in  the  construction  of  that  rule — it  was  claimed  on  the  trial 
•  below,  and  proof  was  offered  to   make  that  claim  good,  that  in  such 
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weather  as  this  was,  the  forward  brakeman  always  rode  in  the  engine. 
It  was  also  claimed,  that  in  descending  or  ascending  grades  like  this,  or 
this  grade  in  particular,  under  such  conditions  of  weather,  it  was  cus- 
tomary for  the  forward  brakeman  to  ride  on  the  engine.  I  think  that 
claim  is  maintained  by  at  least  three  witnesses  called  on  behalf  of  the 
plaintiff.  That  testimony,  it  is  true,  was  not  offered  so  much  with  the 
idea  of  aiding  in  the  construction  of  this  rule,  as  upon  the  theory  that 
the  rule  had  been  continuously  and  customarily  violated  by  the  employees 
of  the  railroad  company,  with  the  knowledge  of  the  company  or  its 
immediate  representatives,  the  conductor  and  engineer.  It  really  was 
upon  that  theory  that  this  case  was  submitted  to  the  jury.  We  are  not 
prepared  to  say  that  that  was  an  improper  theory  where  the  evidence  in 
the  case  tends  to  prove,  that  for  a  period  of  at  least  fourteen  years  before 
the  happening  of  this  accident,  such  had  been  the  custom  of  the 
employees  of  this  company,  continuously  followed,  with  the  knowledge 
of  the  conductor,  or  assuming  that  it  was  with  his  knowledge,  for  it 
would  hardly  have  been  claimed  that  it  would  have  been  done  so  contin- 
uously without  his  knowledge,  because  he  is  directly  charged,  by  the 
rule  of  the  company  itself,  with  a  knowledge  of  the  whereabouts  of  the 
employees  of  the  train  all  of  the  time.  That  is  one  of  his  duties,  and  we 
may  presume  that  he  performed  that  duty  always.  So  customarily  and 
continuously,  the  forward  brakeman  had  ridden  in  the  engine  while  pass- 
ing over  grades  like  this.  It  was  also,  and  of  course  could  not  have  been 
otherwise,  to  the  knowledge  of  the  engineer.  And  under  this  very  rule 
offered  in  evidence,  the  engineer  is  made  the  superior  of  the  brakeman 
while  he  .is  in  the  cab  of  the  engine,  and  the  brakeman  is  placed  ditectly 
under  his  orders,  and  commanded  to  observe  the  directions  of  the 
engineer,  not  as  to  what  to  do,  but  as  to  the  time  when  he  shall  leave  the 
engine  and  go  upon  the  top  of  the  train.  One  of  the  witnesses,  who  had 
been  a  brakeman  and  a  conductor  for  many  years,  testifies  that  the  train 
men,  those  who  manage  and  operate  the  train,  did  not  consider  this 
grade  as  such  a  heavy  grade  as  comes  within  the  terms  and  provisions  of 
this  rule.  That  evidence  stands,  so  far  as  I  am  able  to  find,  from  a  careful 
reading  of  this  record,  uncontradicted.  It  was  objected  to,  and  an  excep- 
tion taken  to  it.  I  might  as  well  say  here,  it  seems  to  us  proper  that 
that  evidence  should  be  given,  not  to  prove  custom,  nor  upon  the  theory 
that  the  defendant's  rule  had  been  abrogated ;  for,  as  we  look  at  this  case, 
it  might  well  have  been  presented  to  the  jury  upon  the  theory  that  the 
rule  had  been  observed,  and  there  are  words  in  the  rule  which  may  well 
require  to  receive  construction  from  the  acts  and  conduct  of  the  railroad 
company  and  its  agents,  in  obeying  and  following  it  out.  There  are  sev- 
eral words  stated  in  the  rule  upon  which  evidence  can  be  given :  "  Inclem- 
ent weather."  What  is  inclement  weather?  What  would  be  considered 
inclement  weather  which  would  authorize  a  brakeman  to  leave  his  post 
on  the  top  of  a  train  ?  So  in  descending  and  ascending  heavy  grades, 
what  are  those  grades  that  require  the  brakeman  to  be  on  the  top  of  the 
train,  regardless  ot  the  weather,  whether  it  be  rain,  or  snow,  or  ice?  And 
what  construction  has  the  railroad  company  itself  put  upon  this  rule  by 
its  acts?  So.  when  a  conductor  of  some  years'  experience,  both  as  a 
brakeman  and  conductor,  is  called  to  say  what  was  the  custom  of  the 
railroad  company,  and  what  they  considered  a  heavy  grade,  it  seems  to 
us  that  that  would  be  proper,  notwithstanding  that,  under  some  circum- 
stances, the  grade  in  question  might  be  called  heavy.  The  grade  that 
these  men  were  descending  at  the  time  of  this  injury  was  heavy,  so  far 


Digitized  by 


Google 


yniL  CIRCUIT  COURTS.  81 

Railway  Co.  v.  Andrews. 

as  its  desc  ent  was  concerned,  but  it  was  an  exceedingly  short  one.  I 
was  three-quarters  of  a  mile  long,  and  the  train  these  men  were  running 
was  something  more  than  a  fifth  of  a  mile  in  length,  or  about  that.  So 
that  the  length  of  the  train  was  about  a  third  the  length  of  this  entire 
grade,  and  the  train  ran  down  it,  as  the  evidence  in  this  case  shows,  from 
thirty  to  thirty-five  miles  an  hour,  when  it  passed  over  that  bridge.  So 
that  the  time  consumed  in  passing  three-quarters  of  a  mile  down  that 
grade,  would  be  a  little  more  than  a  minute.  It  might  well  have  been 
the  custom  on  the  part  of  the  employees  of  the  railroad  company,  in  a 
stormy  night,  in  inclement  Weather,  as  the  rule  says,  when  once  the  for- 
ward brakeman  had  located  himself  in  the  locomotive  cab,  that  he  would 
not  climb  out  over  the  tender  and  over  the  coal,  and  climb  on  the  top  of 
a  slippery  car,  in  order  to  observe  a  train  passing  down  a  descending 
grade,  at  a  rate  which  would  take  it  less  than  two  minutes  to  pass  down. 
He  would  have  hardly  time  to  pass  to  the  top  of  the  car  before  it  would 
enter  the  bridge,  if  he  had  started.  So  we  think  the  testimony  that  it 
was  an  inclement  night,  and  whether,  under  the  circumstances,  it  was 
proper  for  the  for^'ard  brakeman  to  be  on  the  engine,  w*th  the  knowl- 
edge and  consent  of  the  engineer  and  those  ill  charge  of  the  train,  were 
proper  questions  of  fact,  and  that  it  would  not  necessarily  abrogate  this 
rule,  although  this  case  was  presented  to  the  jury  upon  the  theory  that 
it  did.  It  might  well  have  been  claimed  that  it  was  to  aid  in  the  con- 
struction of  the  rule  which  the  company's,  agents  had  put  upon  it 
themselves  by  their  own  practice,  and  that  that  was  with  the  knowledge 
and  consent  of  the  company  and  of  the  men  who  had  charge  of  the 
trains,  and  who  were  the  only  representatives  of  the  company  who  could 
have  known  it. 

That  the  decedent,  in  view  of  this  usage  and  practice,  might  well 
have  remained  in  the  engine  cab  on  such  a  night  and  at  such  a  place, 
unless  ordered  by  the  engineer  to  go  upon  the  cars,  is,  we  think,  well 
shown  in  this  case.  This  rule  makes  the  engineer  the  superior  of  the 
brakeman  for  that  special  order,  and,  in  the  absence  of  such  an  order, 
a  brakeman  was  not  negligent  in  staying  upon  the  engine  under  the 
facts  and  circumstances  that  surrounded  that  man  on  that  night. 

Now,  then,  whether  under  these  circumstances  and  in  view  of  this 
proof,  he  was  negligent  in  being  upon  the  engine,  was  a  question  which 
could  only  be  submitted  to  the  jury,  and  if  they  determine  that  he  was 
not,  we  are  unable  to  see  our  way  in  this  case,  to  say  that  such  a  con- 
ohjsion  was  wrong.  They  were  also  to  determine  whether  he  was  at 
that  time,  in  the  performance  of  this  general  duty,  to  observe  as  well  as 
he  could,  from  the  position  he  occupied,  the  condition  of  the  train  behind 
him.  They  were  also  to  determine  whether  he  knew,  or  ought  to  have 
known,  of  the  existence  or  the  proximity  of  the  danger  to  be  appre- 
hended from  this  bridge.  These  were  questions  for  the  jury,  and  ques- 
tions which  we  think  the  court  properly  submitted  to  the  jury.  We  are 
not  disposed,  then,  to  hold  that  a  verdict  in  favor  of  the  plaintiff  below, 
upon  these  questions  of  negligence,  so  clearly  within  the  province  of 
the  jury,  is  not  sustained  by  the  evidence,  or  to  hold  that  it  is  contrary 
to  law. 

Whether  the  railway  company  was  negligent  or  not,  was  not  spe- 
cially urged  to  us ;  but  I  may  say  in  general  terms,  that  it  was  the  duty 
of  the  railway  company  to  use  ordinary  care  to  furnish  structures  and 
machinery  reasonably  safe  and  proper,  for  the  work  that  was  to  be  per- 
formed upon  them ;  and  if  it  was  shown  in  this  case  that  they  erected  a 
8    Ohio  Circ  Dec        6 
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bridge  with  casings  at  the  sides,  ten  or  twelve  feet  high,  and  so  near  to 
the  track  that  a  person  in  the  discharge  of  his  duty,  in  standing  upon 
the  cab  of  the  engine,  leaning  out,  looking  for  a  light  on  the  rear  end 
of  the  train — an  operation  safe  and  proper  in  othei  respects — was  liable 
to  hit  his  head  or  his  body  upon  the  casings  of  the  bridge,  then  it  was  a 
question  for  the  jury,  under  all  the  facts  and  circumstances  of  the  case, 
to  determine  whether  the  company  was  negligent.  That,  they  found  in 
this  case,  against  the  railway  company.  We  cannot  say  the  finding  was 
wrong. 

It  is  said  that  the  jury,  by  their  verdict,  answered  certain  questions, 
and  upon  those  questions  there  ought  to  have  been  a  judgment  for  the 
railway  company.  The  questions  submitted  to  the  jury  were  a  little 
peculiar.  Hardly  any  of  them  could  have  been  decisive  in  this  case,  no 
matter  which  way  they  were  answered.  The  first  of  this  is,  **  Was  the 
situation  of  the  casing  on  the  side  of  the  bridge  in  question,  open  to 
ordinary  view  or  observation  ? "  The  answer  is,  "  No,  not  under  the 
circumstances.''  They  might  just  as  well  have  answered  that 
"  yes,"  for  it  would  have  had  just  as  much  effect  on  the  verdict.  It  is 
common  knowledge  to  us  all,  that  a  railroad  casing  constructed  as  this 
was,  ten  or  twelve  feet  high,  eighty  feet  long,  twelve  or  fourteen  inches 
thick,  would  have  been  open  to  ordinary  observation,  at  least  in  day- 
light; and  the  evidence  in  this 'case  shows  us  that  it  could  have  been 
seen,  if  anybody  had  been  looking  for  it,  or  looking  at  it,  400  or  500  feet 
away,  after  night. 

••2.     Did  the  decedent  know  it?    A.    No." 

If  they  had  answered  that  "  yes,"  it  wouldn't  have  made  any  differ- 
ence. Suppose  he  did  know  of  it — knew  that  there  was  a  bridge  and 
casing  there ;  that  is  not  the  negligence  alleged  in  the  petition,  that  is  not 
what  the  jury  had  to  find  in  order  to  determine  that  the  defendant  com- 
pany were  liable.  That  the  bridge  was  there,  was  admitted.  The  dece- 
dent might  well  have  known  it ;  but  the  charge  of  contributory  negligence, 
depended  on  his  knowledge,  or  means  of  knowledge,  of  the  danger  that 
there  was  in  the  existence  and  situation  of  that  bridge  at  that  particular 
time  and  place. 

"  8.  By  the  exercise  of  ordinary  care  and  prudence  on  his  part  in 
the  performance  of  his  service,  could  he  have  known  of  it?    A.     No." 

**4.  As  this  train  was  passing  west  down  the  Dover  Hill  grade, 
across  the  bridge,  was  the  time  and  place  such  as  rendered  extra  precau- 
tion necessary  on  the  part  of  the  head  brakeman,  in  order  to  insure 
safety?    A.    Yes." 

I  don't  know  whether  the  precautions  necessary  to  insure  the  safety, 
referred  to  those  precautions  which  would  insure  the  safety  of  a  brake- 
man  or  the  safety  of  his  train, — it  is  not  clear.  The  brakeman  was  required 
to  perform  certain  duties  for  the  safety  of  the  train ;  he  was  also  required 
to  use  ordinary  care  for  his  own  safety.  Whether  what  is  meant  here  was 
his  safety  or  the  safety  of  the  train,  is  not  apparent. 

**  As  the  train  was  passing  westerly  down  the  Dover  Hill  to  and  upon 
the  bridge,  was  the  train  descending  a  heavy  grade?    A.    Yes." 

It  is  said,  because  of  that  answer,  that  the  judgment  ought  to  be  tot 
the  railway  company.  We  do  not  think  so.  As  has  been  said,  in  the 
discussion  which  I  have  given  of  that  question  of  heavy  grade  as  bearing 
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Upon  the  decedent's  contributory  negligence,  it  may  still  be  a  question. 
What  cousiruction  had  the  company  put  upon  this  rule  which  required 
the  decedent  to  be  on  top  of  the  train  part  of  the  time,  and  allowed  him 
to  be  in  the  engine  the  balance  of  the  time,  and  whether  it  was  consid- 
ered a  heavy  grade  or  not ;  not  whether,  as  a  matter  of  fact,  the  grade 
itself  was  heavy,  but  whether  the  company's  agents  and  servants  consid- 
ered this  grade  as  coming  within  the  rule  of  the  company  requiring  him 
to  be  upon  the  top  of  the  car  when  descending  it*  So  that,  while  this 
mi^ht  well  be  a  heavy  grade,  it  could  not  defeat  the  decedent's  right  of 
action  where  the  company  had  considered  and  construed  it  to  b^  a  differ- 
ent kind  of  a  grade,  so  far  as  the  actions  of  the  forward  brakeman  were 
concerned. 

We  have  examined  the  charge  of  the  court,  and  all  the  requests,  and 
we  do  not  find  any  error  in  the  action  of  the  court  as  to  those. 

The  judgment  will  be  affirmed. 

Potter  &  Emery ^  for  plaintiff  in  error. 

Ceo.  B.  Boone  and/.  K,  Hamilton^  for  defendant  in  erron 


APPOINTMENTS    BY    MAYOR. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

*Statb  op  Ohio  kx  rbl.  Lueders  v.  Jas.  B.  Brmstok. 
Appoxntmbmt  by  Mayor,  Vai^h),  taough  Term  does  not  Begin  unth:,  Hm 

BXFIRES. 

An  appointment  by  the  mayor  of  a  police  prosecutor,  made  under  sec.  2690, 
Rev.  Stat.,  on  the  first  Monday  in  the  year  when  the  appointment  is  required, 
18  not  rendered  invalid  by  the  fact  that  the  term  of  such  appointee  does  not 
begin  until  the  day  when  the  mayor's  term  of  office  expires. 

Quo  Warranto. 

Swing,  J. 

This  is  an  action  in  quo  warranto,  wherein  Wm.  Lueders  claims  to 
be  prosecuting  attorney  of  the  police  court  of  the  city  of  Cincinnati,  and 
that  the  defendant,  James  D.  Ermston,  wrongfully  keeps  him  out  of 
possession  of  the  same. 

PlaintiflPs  right  to  the  relief  asked,  depends  on  his  title  to  the 
office. 

The  case  was  heard  in  this  court  on  a  demurrer  to  the  petition. 

The  petition  alleges  the  appointment  of  the  plaintifiF  by  John  A.  Cald- 
well the  then  mayor  of  the  city  of  Cincinnati,  on  May  24, 1897,  the  confirma- 
tion of  said  appointment  by  the  board  of  legislation  on  June  1,  1897,  the 
giving  of  bond  according  to  law,  and  the  taking  of  the  oath  of  office. 

The  only  question  in  the  case  is,  whether  the  said  John  A.  Caldwell, 
as  mayor,  had  the  power  to  make  the  appointment.  If  he  had,  the  relator 
is  entitled  to  the  office,  otherwise  not. 

The  authority  to  appoint  the  prosecuting  attorney  of  the  police 
court  is  lodged  with  the  mayor  of  the  city,  and  is  contained  in  the  fol- 
lowing provisions  of  sees.  1708a,  and  2690*?,  Rev.  Stat. 

^<^on  1708tf,  is  as  follows:  "In  cities  of  the  first  grade,  of  the 
first  dass,  there  shall  be  a  mayor,  auditor,  treasurer,  police  judge,  clerk 

«The  judgment  in  this  case  was  affirmed  by  the  Supreme  Court  on  the  optalon,  67  O.  8.,  606. 
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of  the  police  court,  and  corporation  counsel,  who  shall  be  chosen  by  the 
electors,  for  equal  terms,  at  one  and  the  same,  general  municipal  election  ; 
and  a  prosecuting  attorney  of  the  police  court,  who  shall  be  appointed 
by  the  mayor,  with  the  advice  and  consent  of  the  board  of  legislation." 

So  much  of  sec.  2090^,  which  bears  on  the  question  at  issue,  is  as 
follows  : 

*'  That  all  appointments  provided  for  in  sees.  llOSa,  2205  and  2436 
shall,  except  in  cases  of  vacancies,  be  made  on  the  first  Monday  in  May, 
or  as  soon  thereafter  as  practicable,  of  each  year  in  which  appointments 
are  required.*' 

At  the  time  of  the  appointment  by  Mayor  Caldwell  of  said  plaintiff; 
Carl  Nippert  was  the  prosecuting  attorney  of  the  police  court,  hav- 
ing been  appointed  by  said  Mayor  Caldwell  on  the  first  Monday  in  May, 
1894,  and  his  time  would  expire  on  July  4,  1897,  so  that  the  year  1897, 
was  the  year  in  which  an  appointment  for  prosecuting  attorney  of  the 
police  court  was  required. 

The  term  of  Mayor  John  A.  Caldwell,  expired  on  July  4,  1897,  and 
he  was  succeeded  by  Col.  Gustav  Tafel,  who  was  elected  mayor  on  the 
first  Monday  of  April  of  the  year  1897. 

It  was  claimed  by  counsel  for  defendant,  that  as  the  term  of  oflSce  of 
the  said  John  A.  Caldwell  would  expire  at  the  time  when  his  appointee, 
the  plaintiff,  would  go  into  office,  that  such  an  appointment  could  not  be 
made,  and  quite  a  number  of  authorities  were  cited  to  us  in  support  of 
such  a  proposition.  We  see  no  reason  to  question  any  of  the  authorities 
cited,  but  it  seems  to  us,  that  these  authorities  go  only  so  far  as  to  say,  that 
when  authority  is  given  to  an  officer  to  make  an  appointment,  such 
officer  cannot  make  an  appointment  the  term  of  which  is  to  begin  after 
the  expiration  of  his  term. 

If  the  law  in  this  case  had  said,  that  the  mayor  of  the  city  of  Cincin- 
nati should  appoint  a  prosecuting  attorney  for  the  police  court  when  an 
appointment  was  required,  there  would  be  no  question  but  what  the  authori- 
ties cited  would  be  applicable,  and  Mayor  Caldwell  would  not  be  per- 
mitted to  make  an  appointment  to  an  office,  the  time  of  which  commenced 
after  the  expiration  of  his  own  term. 

But  there  is  no  general  rule  of  law  which  pretends  to  place  any  bar- 
rier on  the  powers  of  the  legislature  in  such  matters.  So  that,  if  the 
legislature  had  said  when  and  how,  and  by  whom  any  appointment  is  to 
be  made,  and  the  courts  can  satisfactorily  ascertain  what  the  legislature 
has  said,  that  is  the  end  of  the  inquiry,  and  there  can  be  no  rule  of  law 
to  change  or  interfere  with  it.  There  can  be  no  escape  from  this,  unless 
the  courts  lay  violent  hands  on  the  law,  and  nullify  the  law  by  judicial 
legislation.     This  we  do  not  intentionally  propose  doing. 

What  is  the  meaning  of  that  portion  of  the  section  above  quoted? 

In  construing  this  law,  we  recognize  as  good  law  the  doctrine  that  a 
thing  may  be  within  the  letter  of  the  law,  yet  not  within  the  law;  but 
where  the  letter  of  the  law  is  plain  and  unambiguous,  all  the  court  can  do, 
is  to  follow  the  law  as  laid  down,  and  not  go  into  speculation  or  surmise. 

In  Woodbury  V.  Berry,  18  O.  S.,  456,  the  first  proposition  of  the  syl- 
labus, is  as  follows : 

**Where  the  words  of  a  statute  are  plain,  explicit,  and  unequivocal,  a 
court  is  not  warranted  in  departing  from  their  obvious  meaning,  although 
from  considerations  arising  outside  of  the  language  of  the  statute,  it  may 
be  convinced  that  the  legislature  intended  to  enact  something  different 
from  what  it  did  in  fact  enact.'* 
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To  the  same  effect  might  be  cited  other  decisions  by  our  own 
Supreme  Court  and  other  courts  of  last  resort,  but  the  above  is  direct, 
dear  and  sufficient. 

This  section  says :  "That  ail  appointments  provided  for  in  sees. 
1708a.  2205  and  2436,  shall  be  made  on  the  first  Monday  in  May,  or  as 
soon  thereafter,  as  practicable,  of  each  year  in  which  appointments  are 
required." 

It  is  clear  that  the  time,  to- wit :  the  first  Monday  in  May,  on  which 
the  appointment  is  to  be  made,  is  not  mandatory,  for  the  statute  itself 
says,  that  it  may  be  made  as  soon  thereafter  as  practicable;  but  the  ques- 
tion here  is,  can  the  appointment  be  made  on  or  after  the  first  Monday  in 
May,  in  the  year  in  which  it  is  required — that  is,  in  the  year  in  which 
there  is  a  new  prosecuting  attorney  to  be  appointed? 

We  are  unable  to  see  why  the  appointment  cannot  be  made  on  or 
after  the  first  Monday  in  May,  of  the  year  1897.  The  language  of  the 
statute  is  as  clear  and  as  explicit  as  it  is  possible  to  make  it.  It  says  in 
so  many  words,  that  it  may  be  made  on  the  first  Monday  in  May. 

For  the  court  to  say  that  the  mayor  cannot  appoint  the  prosecuting 
attorney  on  that  day.  would  simply  be  to  set  the  law  at  defiance  and  over- 
ride it.  We  think  it  cannot  be  questioned  but  what  the  legislature  had 
the  right  to  say,  when,  and  by  whom,  the  appointment  in  question  should 
be  made ;  and  that  it  has  made  the  provisions  in  this  regard,  is  equally 
plain. 

To  hold  that  Mayer  Tafel,  who  went  into  office  July  6,  1897,  only 
could  appoint,  would  completely  nullify  that  portion  of  the  statute  which 
says,  that  the  appointment  shall  be  made  on  the  first  Monday  of  May.  If 
there  was  any  reason  to  think  that  the  legislature,  when  it  said,  in  eflFect» 
that  the  appointment  might  be  made  on  the  first  Monday  in  May,  did  not 
in  fact  mean  that  the  appointment  could  be  made  then,  but  that  it 
intended  that  it  should  not  be  made  until  the  first  Monday  in  July,  there 
might  be  force  in  defendants  claim;  but  we  are  utterly  at  a  loss  to  see 
how  it  can  be  claimed  in  reason,  that  when  the  legislature  had  in  such 
plain  and  explicit  language,  said,  that  the  appointment  might  be  made  otk 
the  first  Monday  in  May,  that  in  fact,  the  legislature  did  no^intend  that 
it  could  be  done  on  that  day. 

We  know  of  no  rule  of  construction  which  would  authorize  such  an 
interpretation.  To  set  at  naught  such  plain  and  unmistakable  language, 
would  simply  mean  to  ignore  the  power  of  the  legislature,  and  to  substi- 
tute therefor,  the  idea  of  the  courts. 

It  is  said,  that  to  give  effect  to  the  law  as  it  now  reads,  would  make 
the  law  inharmonious  with  the  original  law. 

We  are  of  the  opinion,  that  this  statement  is  correct.  No  doubt,  the 
original  law  contemplated  that  the  prosecuting  attorney  of  the  police 
court  should  be  of  the  same  party  as  the  mayor,  during  the  mayor's  term 
of  office.  But  the  law,  as  amended,  has  in  positive  terms  changed  this,. 
and  whether  it  was  intended  to  do  this  or  not,  is  in  the  nature  of  an  idle 
speculation,  when  it  has  in  fact  been  done  in  such  unmistakable  and  posi* 
tive  language. 

Demurrer  to  petition  will  be  overruled,  and  unless  defendant  desires 
to  plead  further,  the  prayer  of  the  petition  will  be  granted. 

Frederick  Hertenstein^  for  relator. 

D.  T.  WrigJU,  M.  F.  Wilson,  and  OHvay  Cosgrave.  for  defendant 
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CONTRACT. 

[Cuyahoga  Circuit  Court,  October  Term,  1597.] 

Hale,  Marvin  and  Caldwell,  JJ. 

DWBLUNG^HOUSB   InSURANCB  Co.  V.   DaniBL  GarV«T. 

L  Agrbbmbnt  as  to  Aiconirr  of  Loss,  aftbr  Pirb,  Impubs  Agbbbmbmt  to 
Pay  and  may  bb  Subd  Upon. 
Where  the  holder  of  a  policy  of  insurance  sustains  a  loss  and  an  agreement  is 
made  between  him  and  the  insurance  company  as  to  the  amount  of  the  loss 
and  noching  else,  a  promise  may  be  implied  on  the  part  of  the  insurance 
company  to  pay  that  loss,  and  an  action  maintained  on  such  agreement  inde- 
penaent  of  the  policy. 

X  But  whbbb  Agrbbmbnt  Spbcifibs  Amount,  no  Such  Implibd  Promisb 
wii«L  Arisb,  and  Suit  cannot  bb  Maintainbd  on  thb  Agrbbmbnt  Alomb. 
But  suit  cannot  be  maintained,  independent  of  the  policy,  upon  a  contract  which 
£xes  the  amount  to  be  paid  by  the  insurer  and  provides  that  it  is  binding  and 
conclusive  upon  said  parties  as  to  the  cunount  of  loss  and  damage  only,  and 
does  not  in  any  respect  waive  formal  proofs  of  loss  or  of  any  conditions  of  the 
policy. 

t.  Vbrbal  Promisb  upon  which  Rbcovbry  could  not  bb  Had. 

The  petition  alleged  that  prior  to  the  making  of  the  agreement,  referred  above, 
tiie  special  agent  of  the  insurance  company,  agreed  that  if  the  policy  holder 
would  enter  into  said  contract,  he  should  have  his  money  in  tnirty  or  nxtj 
days:    HM,  no  recovery  can  be  had  upon  such  verbal  promise. 

Error  to  the  Court  of  Common  Pleas  of  Cuy&hoga  county. 

Hale,  J. 

Prior  to  August  26,  1894,  there  had  been  issued  by  the  insurance 
company,  the  plaintiflF  in  error,  to  Garvey,  the  defendant  in  error,  an 
insurance  policy  covering  a  dwelling-house  and  certain  personal  property 
specified  in  the  policy.  On  August  26th,  a  portion  of  the  property  was 
destroyed  by  fire.  Subsequent  to  the  loss  an  agent  of  the  company  inves- 
tigated th#  loss,  and  in  behalf  of  the  company  entered  into  a  contract 
with  the  policy-holder,  which  reads : 

*'It  is  hereby  mutually  agreed  between  the  Dwelling  House  Insur- 
ance Company,  by  its  special  agent,  and  Daniel  Garvey,  that  the  total 
amount  of  loss  and  damage  by  fire  on  the  26th  day  of  August,  1894,  to 
the  property  mentioned  by  this  policy,  No.  749,972,  of  said  insurance 
policy,  issued  at  its  Akron,  Ohio,  agency  to  said  Garvey,  is,  after  a  full 
examination,  agreed  upon  and  determined  by  compromise  at  the  sum  of 
i483.80,  as  follows:  " — then  follows  the  items — "and  said  sum,  as  agreed, 
IS  binding  and  conclusive  upon  said  parties  as  to  the  amount  of  loss  and 
damage  only,  and  this  agreement  and  the  examination  by  said  special 
agent,  do  not  in  any  respect  waive  formal  proof  of  loss,  or  any  of  the 
conditions  of  said  policy,  nor  a  breach  thereof,  whether  known  to  the 
said  company  at  the  date  of  the  execution  of  this  agreement  or  otherwise. 
The  total  insurance  on  said  property  is  $2,400.00  as  per  list  below.  In 
testimony  whereof  the  said  parties  have  hereunto  set  their  hands  this  4th 
day  of  September,  1894.  Daniel  Garvey.  Dwelling  House  Insurance 
Company,  per  F.  1,.  Parsons,  Special  Agent." 

The  action  was  brought  to  recover  the  amount  of  loss  agreed  upon 
in  this  agreement,  ignoring  the  policy.  Not  upon  the  poUcy,  but  to 
enforce  the  payment  of  the  amount  thus  adjuated. 
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The  petition  alleges  that  prior  to  the  making  of  the  written  agree- 
ment, this  special  agent  agreed  that  if  the  policy  holder  would  enter  this 
contract,  he  should  have  his  money  within  thirty  or  sixty  days. 

Looking  to  the  petition  we  are  satisfied  that  no  case  is  made  for  a 
recovery  upon  the  verbal  promise.  If  recovery  is  to  be  had  at  all,  it  must 
be  had  upon  the  written  agreement  between  the  special  agent  and  the 
policy  holder. 

It  is  no  doubt  true  that  where  the  policy  holder  sustained  a  loss,  and 
an  agreement  is  made  between  him  and  the  insurance  company  as  to  the 
amount  of  that  loss,  and  nothing  else,  a  promise  may  be  implied  on  the 
part  of  the  insurance  company  to  pay  that  loss,  and.  an  action  maintained 
on  snch  agreement  independent  of  the  policy.  It  is  because  that  the  law 
implies  under  those  circumstances  an  agreement  to  pay.  But  that  implied 
promise  must  be  gathered  from  the  entire  contract  made  between  the 
parties,  and  where  the  contract,  in  express  terms  or  by  necessary  impli- 
cation, specifies  that  no  such  implied  promise  shall  arise  from  such  agree- 
ment; we  think  none  does  not  arise.  And  it  was  only  upon  an  implied 
agreement  growing  out  of  this  contract  that  I  have  read  to  pay  this  insur- 
ance, that  an  action  can  be  maintained  in  the  shape  that  it  now  comes 
before  the  court. 

And  we  hold  that  under  this  contract  no  such  implied  promise  exists, 
and  that^  no  action  can  be  maintained  upon  this  contract  independent  of 
the  policy. 

That  disposes  of  what  there  is  of  merit  in  this  case.  Substantially! 
when  the  plaintiff  was  through  with  his  evidence,  he  relied  upon  the 
implied  promise  contamed  in  this  contract  for  recovery.  A  motion  was 
made  to  take  the  case  from  the  jury  and  direct  a  verdict  for  the  defend- 
ant, which  was  refused.  Testimony  was  then  offered  further,  and  the 
court  charged  the  jury,  construing  the  contract  in  favor  of  the  plaintiff 
below,  the  policy  holder,  saying,  in  substance,  that  recovery  could  be  had 
upon  this  contract,  notwithstanding  its  terms.  And  the  charge  is  in  that 
language  and  in  that  form,  that  he  might  as  well  have  directed  a  verdict 
for  the  plaintiff  below. 

Now,  without  going  further  into  the  case,  we  feel  compelled  to 
reverse  this  judgment,  holding  that  the  action  cannot  be  maintained  upon 
this  agreement  as  it  appears  in  this  record. 

The  ground  of  reversal  may  be  stated,  as  error  in  the  charge  of  the 
court  in  construing  this  contract,  and  because  the  verdict  is  against  the 
evidence. 

Dickey^  Brewer  &  AfcGowan,  for  plaintiff  in  error* 

Francis  Jm  Wing^  for  defendant  in  error. 


PLEADING. 

(Hamilton  Circoit  Court,  January  Term,  1897.] 
Smith,  Swing  and  Cox,  JJ. 

L.  P.  Hazen  rt  al.  v.  Jno.  O'Connom- 

L  POSM  09  AcnON  UNDBR  SSC  5085,  RBV.  STAT.,  NOT  EZCI^USIVH,  AlVD  COMMOW 

Counts  mat  bb  Ushd. 
The  form  of  action  under  sec.  5085,  Rev.  Stat,  providing  that  when  action  is 
founded  on  account  a  copy  must  be  attached  to  the  pleading,  or  reason  for 
aot  doing  so  stated,  is  not  exclusive  and  a  suit  mav  be  brought  on  what  was 
formerly  known  as  the  common  counts  in  assumpsit. 
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2.  The  Statutory  Form  is,  However,  the  Better  Method  and  Copy  of 
Account  shoui,d  be  Attached. 
But  the  short  form  given  by  the  statute  is  by  far  the  better  method  and  fairness 
to  a  person  against  whom  the  claim  is  asserted  requires  that  a  copy  of  the 
account  should  be  furnished. 

8.  Common  Counts,  though  Good  Against  Demurrer,  may  not  be  so  Against 
Motion  to  make  Definite  and  Certain. 

And  while  pleading  the  common  counts  is  good  against  demnrrer,  it  may  be 
inferred  from  McNutt  v.  Kaufman  26  O.  S.,  127,  that  it  would  not  be  good 
as  against  a  motion  to  make  more  definite  and  certain. 

4.  But  where  After  such  Motion  is  Overruled,  Defendant  goes  to  Triai.^ 
it  is  Presumed  Error  was  not  Prejudicial. 

But  where,  after  the  overruling  of  a  motion  to  make  such  petition  more  definite 
and  certain,  defendant  went  to  a  trial,  occupying  several  days,  it  can  hardly 
be  presumed  that  defendant  was  not  fully  acquainted  with  the  claim  against 
him  and  that  the  error  in  overruling  the  motion  was  not  prejudicial. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

It  is  sought  in  this  proceeding  to  reverse  the  judgment  of  the  court 
of  common  pleas,  on  the  ground  that  it  overruled  a  motion  filed  by  the 
plaintiffs  in  error,  the  defendants  below,  to  require  the  plaintiff  below  to- 
make  his  petition  more  definite  and  certain  by  filing  a  copy  of  the  account 
on  which  the  suit  was  brought,  with  all  credits  thereon. 

The  petition  of  the  plaintiff  averred  that  there  was  due  to 
him  from  the  defendants,  $259.44,  with  interest  from  April  1, 
1893,  **for  work  and  labor  performed  and  materials  furnished  for 
defendants  at  their  instance  and  request,  during  the  months  of  January, 
February,  and  March,  1893,  at  98  John  street,  Cincinnati.  That  said 
labor  and  materials  so  furnished  as  aforesaid  by  plaintiff  at  defendant's 
request  amounted  to  $259.44."  He  averred  that  no  part  thereof  had 
been  paid,  and  that  he  had  demanded  payment  thereof,  which  was 
refused,  and  asks  a  judgment  for  said  sum,  with  interest  as  aforesaid. 

Thereupon  the  defendants  filed  a  motion  asking  the  court  "to  require 
the  plaintiff  to  make  his  petition  more  definite  and  certain  by  filing  a 
copy  of  the  account  upon  which  the  suit  is  brought,  with  all  credits 
thereon.'*  This  motion  was  overruled  by  the  court,  and  exceptions  taken 
by  the  defendants.  Afterwards  an  answer  was  filed  and  a  trial  had,  and 
a  verdict  rendered  for  the  plaintiff  for  $200.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  judgment  entered  upon  the  verdict.  No 
bill  of  exceptions  containing  the  evidence  offered  at  the  trial  was  allowed,, 
so  that  the  only  question  for  consideration  is,  whether  there  was  error, 
prejudicial  to  the  rights  of  the  defendants  in  refusing  to  grant  the  motion 
first  filed  by  the  defendants. 

It  is  manifest,  we  think,  that  it  was  not  the  purpose  or  intention  of 
the  pleader  to  bring  this  action  under  the  provisions  of  sec.  5085,  Rev. 
Stat.,  which  provides  that  *'  when  an  action,  counter-claim  or  setoff  is 
founded  upon  an  account,  *  *  *  a  copy  thereof  must  be  attached  ta 
and  filed  with  the  pleading,  and  if  not  so  filed,  the  reason  for  the  omis- 
sion must  be  stated  in  the  pleading,"  for  no  mention  of  there  being  an 
account  between  the  parties  is  made  in  the  petition.  Apparently  the 
pleader,  for  some  reason,  has  not  sought  to  avail  himself  of  the  right 
given  by  the  statute  referred  to,  to  adopt  the  short  form  therein  provided 
for.  Clearly  he  might  have  done  so,  and  filed  a  copy  of  his  account  with 
his  petition,  though  he  had  not  before  that  time  have  made  on  his  books 
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or  elsewhere  a  statement  of  the  items  of  services  rendered  6r  materials 
furnished,  with  the  dates  and  amounts  thereof  (Exp.  v.  R.  R.Co.,12  O.S., 
621),  for  the  claims  asserted  were  proper  subjects  for  such  an  account. 

But  the  question  is  whether  the  mode  of  suing  to  recover  for  such 
items,  as  provided  for  in  the  section  referred  to,  is  exclusive;  or  may  not 
a  suit  be  brought  thereon  in  another  mode,  as  by  an  action  on  what  was 
formerly  known  as  the  * 'common  counts,"  and  as  was  done  in  this  par- 
ticular case  ?  As  to  this  there  seems  to  be  a  division  of  opinion  in  the 
states  where  the  system  of  code  pleading  has  been  adopted.  Judge 
Swan,  in  "  Pleadings  and  Precedents,*'  177,  says :  "A  cause  of  action 
stated  in  the  form  of  a  common  count  in  assumpsit  is  good  under  the 
code.  But  the  same  latitude  of  proof  is  not  allowed  under  such  a  state- 
ment as  was  authorized  at  common  law."  *  *  *  **Now,  the  common 
counts,  for  goods  sold  and  delivered,  work  and  labor,  money  had  and 
received  to  the  plaintiff 's  use,  money  lent,  and  for  use  and  occupation, 
etc.,  when  set  forth  in  a  pleading  under  the  code,  are  beyond  the  reach 
of  objection  by  motion  or  demurrer,  and  each  in  itself  contains  facts 
sufficient  to  constitute  a  cause  of  action."  And  the  forms  of  the  common 
counts  in  "  Bates  on  Pleading,"  664  and  post,  do  not  call  for  copies  of 
accounts  to  be  attached. 

He  says,  on  page  673 : 

"A  pleading  in  the  general  form  for  money  had  and  received  was 
used  in  McNutt  v.  Kaufman,  26  O.  S.,  127;  and  the  court  said  that,  to  say 
the  least,  the  pleadings  in  that  case  should  not  be  adopted  as  precedents, 
from  which  it  may  be  inferred  that  if  the  common  count  is  good  on 
demurrer  in  Ohio,  it  is  not  good  as  against  a  motion  to  make  more 
definite  and  certain." 

Mr.  Pomeroy,  in  Code  remedies,  sees.  643-4,  while  conceding  that 
the  great  weight  of  authority  sanctions  their  use,  is  distinctly  opposed 
thereto. 

My  own  view  is  that  the  short  form  given  by  the  statute  is  by  far 
the  better  method,  particularly  when  the  claim  is  not  for  a  variety  of 
items  as  for  goods  sold  and  delivered,  work  and  labor,  etc.,  and  that  fair- 
ness to  the  person  against  whom  the  claim  is  asserted  requires  that  a  copy 
of  the  account,  or  the  statement  of  the  items,  dates,  amounts,  etc.,  should 
be  furnished  to  the  perSon  sued  therefor. 

But  in  this  case  we  are  not  prepared  to  say  that  the  action  of  the 
court  (if  erroneous,  which  is  not  decided)  was  prejudicial  to  the 
defendants.  We  suppose  defendants  were  authorized,  at  or  before 
the  trial,  to  call  for  a  copy  of  the  account  or  bill  of  particu- 
lars of  the  daim.  This  ought  to  have  been  furnished  to  them,  that 
they  may  have  properly  prepared  for  the  trial  of  the  case  by  knowing 
what  the  items  were,  and  when  furnished.  For  all  that  appears,  this  may 
have  been  done.  There  is  nothing  in  the  record  to  show  that  it  was  not. 
It  is  hardly  probable  that  in  this  case,  the  trial  of  which  lasted  for  several 
days,  as  the  record  shows  this  did,  the  defendants  were  not  fully 
acquainted  with  the  nature  of  the  claim  and  the  items  of  it.  At  all 
events,  there  is  nothing  to  show  that  they  were  prejudiced,  and  the  judg- 
ment will  be  affirmed. 

William  LUtleford,  for  plaintiff  in  error. 

W.  L.  Dickson^  Contra. 
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PRACTICE-  BILL  OF  EXCEPTIONS. 

[Butler  Circuit  Court,  April  Term,  1896.] 

Swing,  Cos  and  Smith,  JJ. 

BUZABKTH   BrITTON  V.    HANNAH   LESLIB  AND  GUARDIAN. 

L  Common  Pi«bas  may  Vacats  Irrbgui^ar  Ordbr  at  a  Subsbqubnt  Tbrm. 

The  common  pleas  court  may,  at  a  subsequent  term,  upon  reasonable  notice  to 
the  adverse  party,  vacate  or  modify  its  own  decree,  if  it  appears  that  there  was 
irregularity  in  making  such  decree. 

2.  And  upon  Vacation  op  Ordbr  Aixowing  Bh^i,  op  Bzcbptions  may  Strikb  it 

VROM  THB  PiLBS. 
And  where  it  appears  that  the  order  irregularly  made,  was  in  allowin^^  a  bill  of 
exceptions  siter  the  expiration  of  the  time  fixed  b^  law,  the  court  is  author- 
ized, upon  vacation  of  such  order,  to  strike  the  bill  of  exceptions  from  the 
files  if  it  then  appears  that  the  bill  was  not  properly  allowed. 

S.  Prbsbnting  Biu,  op  Bzcbptions  to  Counsbl  not  Autborizbd  to  Act. 

The  presentation  of  a  bill  of  exceptions  to  an  attorney  who,  at  the  request  of 
third  ptu^ies,  assisted  defendants'  counsel  in  the  trial,  but  who  had  no  further 
connection  with  the  case,  to  the  knowledge  of  plaintiff's  counsel,  but  who  in 
p^ood  faith,  supposing  he  was  authorized  so  to  do,  agreed  with  counsel  as  to 
Its  filing,  and  the  bill  was  filed  without  beinf^  presented  to  defendants'  coun- 
sel and  without  his  knowledge,  does  not  bring  such  bill  within  the  require- 
ments of  the  law. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 
Smith,  J. 

The  plaintiiBF,  Elizabeth  Britton,  filed  her  petition  in  the  court  of 
common  pleas  of  that  county,  against  Hannah  Leslie,  an  imbecile,  and 
her  guardian,  D.  B.  Bundy,  seeking  the  recovery  of  a  judgment  for  a 
large  amount  for  services  rendered  to  the  former.  She  did  recover  a 
judgment,  but  it  was  for  a  much  less  sum  than  was  claimed  by  her.  She 
therefore  filed  a  motion  for  a  new  trial,  based  upon  the  grounds  that  the 
court  erred  in  its  rulings  at  the  trial,  and  that  the  judgment  (a  iury  hav- 
ing been  waived)  was  against  the  weight  of  the  evidence.  This  motion 
was  overruled,  October  21,  1895,  and  an  exception  duly  entered,  and  it 
was  ordered  that  the  minutes  of  the  court  remain  open  fifty  days,  to 
allow  the  plaintiff  to  prepare,  have  allowed  and  made  a  part  of  the  record 
a  bill  of  exceptions.  The  transcript  of  the  journal  entries  shows  that 
such  a  bill  of  exceptions  was  filed  November  1st  at  the  October  term  of 
the  court,  and  a  petition  in  error  was  filed  in  this  court,  March  18,  1896 
assigning  as  grounds  of  error  the  overruling  of  the  motion  for  a  new 
trial. 

From  a  supplementary  transcript  subsequently  filed,  it  appears  that 
on  March  20,  1896,  at  the  succeeding  term  of  the  court,  the  defendant, 
Bundy,  had  filed  motions  to  strike  the  bill  of  exceptions  from  the  files, 
and  to  strike  out  or  correct  the  journal  entry  of  November  1,  1895. 
Those  motions  were  called  for  hearing  March  80th  and  the  counsel  for 
Mrs.  Britton  moved  the  court  to  strike  the  motions  from  the  files.  This 
motiou  was  overruled  and  exception  taken,  and  the  court  then  proceeded 
to  hear  testimony  upon  the  motions,  and  granted  them,  and  ordered  the 
bill  of  exceptions  to  be  stricken  from  the  files,  and  the  entry  of  Novem- 
ber 1,  1895,  allowing  the  bill  of  exceptions,  to  be  vacated,  set  aside  and 
annulled,  to  which  counsel  for  Mrs.  Britton  excepted,  and  at  their  request. 
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the  court  made  a  finding  of  facts  and  of  law  separately,  and  also,  allowed 
a  bill  of  exceptions  containing  all  of  the  evidence  beard  on  tbe  motions. 

We  have  not  the  motions  before  us,  but  we  understand  that  the 
motion  to  strike  the  bill  of  exceptions  from  the  files,  was  for  the  reason 
as  claimed  that  it  had  never  been  submitted  to  the  counsel  for  defendants 
for  examination,  as  required  by  law,  and  that  it  was  not  signed  within 
the  fifty  days  after  the  overruling  of  the  motion  for  a  new  trial,  and  that 
the  entry  of  November  1st  was  not  true  or  properly  made,  but  was  entered 
long  after  the  time  fixed  by  the  law  for  the  allowance  of  the  bill. 

The  first  question  which  h  presented,  is  this :  whether  the  court, 
after  the  term  at  which  the  entry  of  November  1st  was  made,  could,  on 
the  motion  filed,  properly  entertain  and  make  the  order  which  was  made, 
section  5354  and  post,  points  out  the  cases  in  which,  and  the  proceedings 
necessary  to  be  taken  by  a  court  at  a  subsequent  term,  to  vacate  or 
modify  its  own  judgment  or  order.  One  of  these  grounds  is  in  subdivis- 
ion 3  of  sec  6354,  viz.,  irregularity  in  obtaining  a  judgment  or  order. 
The  proceedings  under  this  section,  may  by  the  provisions  of  sec.  5357, 
be  by  motion  upon  reasonable  notice  to  the  adverse  party.  Here  the 
adverse  party  was  present  and  took  part  in  the  hearing,  and  if  it  was 
shown  that  there  was  irregularity  in  the  obtaining  of  this  order,  we  think 
the  court  was  authorized  in  this  proceeding  to  vacate  it.  It  is  conceded, 
we  think,  or  if  not,  it  is  clearly  shown  by  the  finding  of  facts,  that  such 
order  was  not  in  fact  made  November  1st  or  until  long  after  the  court  was 
authorized  to  allow  the  bill  of  exceptions,  or  to  place  an  entry  of  such 
allowance  on  the  journal.  It  was  therefore  irregularly  entered  as  of 
November  1st.  We  think  the  court  was  authorized  to  strike  the  bill  of 
exceptions  from  the  files,  if  it  had  not  been  allowed  in  the  time  fixed  by 
the  statute. 

The  finding  of  the  facts  by  the  court,  which  seems  to  be  fully  sup- 
ported by  the  evidence,  is  to  this  effect :  that  but  one  attorney,  Mr.  Har- 
witz,  represented  the  defendant  and  her  guardian,  but  that  on  the  trial  of 
the  case.  Judge  Hume,  who  had  been  retained  by  persons  interested  in 
Mrs.  Leslie,  or  her  estate,  assisted  Mr.  Harwitz  in  the  trial;  and  that 
counsel  for  the  plaintiff  was  advised  that  he  was  not  the  counsel  for  the 
defendant.  After  the  trial,  counsel  for  plaintiff  presented  the  bill,  as 
prepared,  to  Judge  Hume  for  examination,  who,  in  good  faith,  supposing 
himself  authori^  to  do  so,  kept  it  for  some  time,  and  not  having  time 
to  attend  to  it,  agreed  with  counsel  for  plaintiff,  and  so  indorsed  on  the 
bill,  that  he  would  waive  the  required  time  for  the  allowance  and  filing 
of  the  bill,  and  that  it  should  be  allowed  by  the  judge  and  filed  within 
fifty  days  after  the  trial  of  the  case.  All  this  was  without  the  knowledge 
or  consent  of  Harwitz  or  the  defendant,  who  had  no  knowledge  of  the 
bill  or  its  allowance,  or  the  entry  of  November  1st  until  long  after  the 
time  within  which  the  court  could  legally  sign  it. 

On  this  state  of  fact,  we  think  the  court  properly  held  that  the  bill 
of  exceptions  was  not  submitted  to  adverse  counsel  as  required  by  law,  and 
that  Judge  Hume  was  not  authorized  to  waive  any  of  their  rights.  But 
in  addition  to  this,  the  bill  was  not  signed  within  the  fifty  days  after  the 
trial,  or  for  more  than  fifty  days  after  the  overruling  of  the  motion  for  a 
new  trial.  And  under  the  ruling  of  the  Supreme  Court  in  the  case  of 
Neuman  v.  Becker,  54  O.  S.,  828,  it  would  seem  that  unless  the  bill  is 
properly  submitted  to  counsel  so  required  by  law,  and  the  judge,  at  least 
forty-five  days  after  the  overruling  of  the  motion,  he  has  no  authority  to 
'rign  the  ImII  at  all.    And  if  he  lets  the  time  go  by  in  which  he  is  author- 
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ized  to  sign  it,  his  act  in  subsequently  signing  it  is  void.  The  court' 
therefore,  properly  struck  the  bill  of  exceptions  from  the  files,  and  now 
cannot  consider  it.  If  therefore  all  of  the  questions  arise  on  this  bill  of 
exceptions,  the  judgment  of  the  common  pleas  must  be  afi^med. 

Marey,  Andrews  &  Morey,  for  plaintiff  in  error. 

B.  Harwitz^  for  defendant  in  error. 


ANIMALS— PARTIES— NOTICE— DAMAGES. 

[Sandusky  Circuit  Court,  January  25, 1898.] 
King,  Hayes  and  Parker,  JJ. 

Wbbb  C.  Hayes,  Rutherford  P.  Hayes,  Fanny  Hayes.  ScoTt  R. 
Hayes  and  Birchard  A.  Hayes  v.  Addie  M.  Smith. 

1.  Parties  Harboring  a  Vicious  Animai«  may  be  Sued  Jointly. 

All  who  take  part  in  harboring  a  vicious  animal  may  be  sued  jointly  in  an  action 
for  damages  resulting  from  the  vicious  conduct  of  such  animal. 

2,  Examination  op  a  Witness  on  Cross-Examination  to  Ascertain  the  Mean- 
ing OF  His  Evidence  Given  in  his  Direct  Examination. 

A  witness  testifying  in  chief  that  from  his  knowledge  and  observation  he 
believes  or  is  of  the  opinion  that  a  certain  dog  is  *'  peaceable  and  good 
natured"  and  not  "vicious  "  upon  cross-examination  may  be  asked  whether 
if  such  dog  should  do  certain  acts  described  in  the  question,  witness  would 
consider  him  a  "peaceable  and  good  natured"  or  a  "vicious"  dog.  for  the  pur- 
pose of  determining  what  witness  means  by  the  terms  "peaceable"  and  *\^ood 
natured"  and  "vicious."  Whether  such  supposed  acts  are  such  as  have  been 
done  by  the  dog  in  question  is  immaterial. 

8.  Misconduct  op  Counsel  in  Giving  their  argument. 

The  urging  by  counsel  in  argument  of  illogical  or  even  absurd  deductions  from 
the  evidence  does  not  amount  to  misconduct  justifying  the  setting  aside  of  a 
verdict,  where  it  does  not  clearly  appear  that  the  jury  was  thereby  misled  or 
prejudiced. 

4*  Admission  by  Executors  that  they  Kept  and  Harbored  a  Dog — Eppect. 
Where  an  answer  of  defendants  who  are  executors,  but  who  are  not  sued  as 
such,  admit  that  they  kept  and  harbored  a  dog,  but  aver  that  thev  did  so  as 
executors  only,  such  attempted  qualification  of  the  admission  will  be  disre- 
garded and  the  admission  will  be  given  effect 

6.  Notice  to  one  op  Several  Joint  Keepers  of  a  Dog  op  his  Viciousness  is 
Notice  to  All. 
Notice  to  one  of  several  joint  keepers  or  harborers  of  a  dog  of  his  vicious  pro- 
pensities is  notice  to  all. 

6.  Such  Notice  need  not  be  Actual. 

Such  notice  need  not  be  actual,  but  may  t>e  inferred  from  circumstances. 

7.  Question  op  Scienter  por  Jury. 

The  question  of  scienter  is  for  the  jury. 

8.  The  Keeper  op  a  Vicious  Dog  is  Chargeable  with  Knowledge  op  the 
Vicious  Habits  op  such  Animal. 

The  keeper  or  harborer  of  an  animal  of  a  kind  that  frequently  develops  and 
displays  vicious  propensities,  is  chargeable  with  knowledge  of  such  vicious 
habits  of  such  animal  as  must  have  become  known  to  him  if  he  had  exer- 
cised such  reasonable  care  and  watchfulness  as  a  prudent  man  ought  to  exer- 
cise under  the  circumstances.    A  dog  is  an  animal  of  that  kind. 

9.  Special  Verdict  Following  Averment  op  a  Pleading  is  i«ot  Faulty. 

A  special  verdict  that  follows  the  averments  of  a  pleading  in  which  the  facts 
found  are  well  pleaded,  is  not  therefore  faulty. 
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10.  Absence  of  an  Affirmative  Finding  in  a  Speciai.  Verdict— Effect. 
The  absence  of  an  affirmative  finding  in  a  special  verdict  as  to  any  issue  amounts 
to  a  finding  thereon  against  the  party  upon  whom  rested  the  burden  of  proof 
as  to  such  issue. 

[Verdict  for  $7,500  reduced  to  $5,000,  by   remittitur  because  excessive,  and 
affirmed  for  latter  amount.] 

Parker,   J.  (orally.) 

In  this  case  error  is  prosecuted  to  a  judgment  of  the  court  of  com- 
mon pleas  of  Sandusky  county.  The  case  was  reserved  there  for  decision 
here.  The  case  was  tried  to  a  jury,  upon  the  amended  petition  of  Addie 
M.  Smith,  plaintiff  below,  the  several  separate  answers  thereto  of  the 
plaintiffs  in  errror — defendants  below — and  replies  to  these  answers. 
The  papers  and  pleadings  are  quite  voluminous.  The  amended 
petition  sets  forth :  "That  heretofore,  to-wit.:  on  the  first  day  of 
January,  A.  D.,  1893,  and  from  thence  and  until,  and  at  the  time 
of  the  injury  to  the  said  plaintiff  as  hereinafter  mentioned,  the  said 
defendants  wrongfully,  injuriously  and  negligently,  did  keep  and 
harbor  a  certain  dog,  and  that  they  and  each  of  said  defendants  during  all 
that  time  had  notice  of  and  well  knew,  that  said  dog  was  fierce,  vicious 
and  dangerous ;  and  as  they  and  each  of  them  well  knew  that  said  dog 
was  in  the  habit  of  attacking,  biting,  chasing  and  frightening  teams, 
horses  and  horses  attached  to  wagons,  carriages  and  other  vehicles,  and 
also  in  the  habit  of  attacking  and  biting  mankind,  of  all  of  which  said 
defendants  and  each  of  them  had  at  all  times  full  knowledge ;  and  that 
said  dog  did  afterwards  and  while  so  kept  and  harbored  by  said  defend- 
ants as  aforesaid,  to-wit.:  on  the  eighteenth  day  of  August,  1893,  and 
while  plaintiff  was  riding  in  a  buggy  along  and  on  the  public  highway, 
run  out  upon  the  public  highway  upon  which  plaintiff  was  then  traveUing 
as  aforesaid,  and  fiercely  and  ferociously  did  spring  at  and  viciously  attack 
the  horse  drawing  the  buggy  in  which  plaintiff  was  then  riding ;  and  by 
reason  of  said  attack,  so  made  by  said  dog  upon  said  horse,  the  said  horse 
became  and  was  frightened  and  unmanageable,  and  overturned  the  buggy 
in  which  plaintiff  was  riding  and  threw  plaintiff  with  great  force  and 
violence  upon  the  ground  thereby  inflicting  upon  plaintiffs  head  and 
other  parts  of  her  body  dangerous  wounds  and  injuries  whereby  she  sus- 
tained a  great  loss  of  blood  from  her  head  and  other  parts  of  her  body,  a 
severe  shock  of  the  nervous  system,  partial  loss  of  memory.  And  by 
means  of  the  injuries  so  as  aforesaid  inflicted  upon  plaintiff  she  has  sus- 
tained permanent  mental  and  physical  injuries,  total  loss  of  hearing  in  one 
of  her  ears,  and  has  at  all  times  since  she  received  said  injuries  endured 
constant  pain  and  bodily  suffering." 

The  petition  sets  forth  in  detail  further  results  of  the  injury  and  cer- 
tain specific  damages  in  the  way  of  doctor's  bill,  etc.,  and  contains  an 
allegation  that  the  full  amount  of  damage  sustained  is  twenty-five  thousand 
dollars,  and  a  prayer  for  judgment  for  that  amount. 

The  answers  filed  by  all  of  the  defendants,  excepting  the  defendant 
Rutherford  P.  Hayes,  seem  to  be  nearly,  if  not  quite,  identical  in  form. 
I  will  read  the  answer  df  Fanny  Hayes  : 

First  defense :  For  a  first  defense  to  the  amended  petition  of  the 
plaintiff  filed  herein,  the  defendant,  Fanny  Hayes,  says  that  her  father, 
Rutherford  B.  Hayes,  died,  leaving  a  last  will  and  testament,  which  is  in 
the  words  and  figures  following,  to-wit : 
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"  *In  the  name  of  the  Benevolent  Father  of  All :  I,  Rutherford  B. 
Hayes,  of  Spiegel  Grove,  Fremont,  Ohio,  do  make  and  pubhsh  this  my 
last  will. 

*1.  I  wish  all  my  just  debts  to  be  fully  paid. 
*2.  I  give  and  bequeath  the  home  place  known  as  Spiegel  Grove, 
and  all  the  personal  property  Connected  therewith,  to  Birchard  A.,  Webb 
C,  Rutherford  P.,  Fanny  and  Scott  Hayes  to  be  by  them  held  in  common 
without  sale  or  division  of  the  same  until  all  parties  pr  the  survivors  of 
them  agree  to  the  sale  or  division,  but  in  case  of  sale  or  division  the 
same  to  belong  equally  to  my  said  children  or  their  heirs. 

**  *8.  The  residue  of  my  estate,  real  and  personal,  I  give  and  bequeath 
equally  to  my  five  children. 

**  *4.  The  interest  of  my  daughter  Fanny  in  said  estate  is  to  be  held 
by  my  son  Birchard  A.,  in  trust  for  her  benefit  and  support,  and  all  pay- 
ments by  him  are  to  be  directed  to  her  personal  receipt,  or  for  her  benefit. 

'*  *6.  I  appoint  my  sons,  Birchard  A.,  Webb  C,  and  Rutherford  P. 
Hayes,  executors  of  this  my  last  will  and  testament. 

**  *t).  The  said  executors  are  to  have  full  power  to  ^11  and  convey 
said  property,  both  real  and  personal,  and  to  execute  deeds  and  contracts 
relating  thereto  and  to  carry  out  existing  contracts. 

*"It  is  my  desire  that  my  said  executors  be  not  required  to  file  any 
inventory  or  to  give  any  bond.  I  hereby  revoke  all  wills  and  codicils 
heretofore  by  me  made. 

"  *In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  seal  this 
12th  day  of  April,  1890 

"  'Rutherford  B.  Hayes.* 

'*That  said  last  will  and  testament  was,  on  the  26th  day  of  January, 
A.  D.  1898,  duly  admitted  to  probate  by  the  probate  court  of  Sandusky 
county,  Ohio,  and  recorded  in  the  records  of  wills  of  said,  county,  in  vol- 
ume £,  at  pages  163  and  164. 

"That  among  the  assets  of  the  estate  of  said  Rutherford  B.  Hayes, 
deceased,  was  the  dog  in  amended  petition  described,  which  the  said 
executors,  on  and  pripr  to  August  18,  A.  D.  1893,  thereafter  until  June 
1,  1894,  kept  and  harbored  as  and  for  the  purpose  of  a  watch  dog  for  the 
protection,  preservation  and  benefit  of  the  estate  of  said  decedent." 

The  second  defense  contains  this  paragraph : 

"Second  defense :  For  a  second  defense  to  said  amended  petition 
this  answering  defendant  denies  that  the  defendants  in  the  amended  peti- 
tion mentioned,  or  either  of  them,  did  keep  or  harbor  the  dog  therein 
described,  and  denies  that  they  or  either  of  them  knew  that  said  dog  was, 
either  fierce,  vicious  or  dangerous."  And  then  follow  other  denials  as  to 
the  alleged  habits  of  the  dog  and  as  to  the  defendant's  knowledge  of  such 
habits,  and  a  denial  of  the  circumstances  alleged  in  the  petition  of  the 
attack  upon  the  plaintiff  and  the  result  of  the  injury. 

The  third  defense  is  a  somewhat  vague  allegation  of  contributory 
negligence.  It  is  to  the  effect  that  the  horse  drawing  the  buggy  in  which 
the  plaintiff  was  riding,  as  alleged  in  the  amended  petition,  was  so  care- 
lessly and  improperly  managed,  that  without  any  fault  of  this  defendant 
and  by  want  ot  due  care  in  the  management  of  said  horse,  the  injury  to 
plaintiff,  if  any,  was  sustained.*'  That  said  horse  was  skittish,  easily 
frightened  and  not  a  road-worthy  horse,  all  of  which  said  plaintiff  well 
knew."  But  th'ere  is  no  direct  allegation  that  the  plaintiff  was  driving 
the  horse  or  that  the  plaintiff  was  guilty  of  any  contributory  negligence 
in  the  premises. 
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For  a  fourth  defense  it  is  itoid  that  the  amended  petition  contained 
separate  causes  of  action  against  the  several  defendants  that  are  improp- 
erly joined. 

The  answer  of  Rutherford  P.  Hayes  contains  these  second,  third  and 
fourth  defenses,  substantially  as  stated,  in  the  other  answers,  but  it  does 
not  contain  the  first  defense.  I  will  inquire  if  I  am  right  in  assuming 
that  that  was  the  answer  upon  which  he  went  to  trial  ? 

Mr.  BttrUett :  "  Yes,  that  was  an  answer  filed  after  the  demurrer  to 
the  first  dckoae^and  that  was  probably  the  reasonwhy  the  first  was  left  off.** 

The  Coart :  Motion  to  reform  the  amended  petition  so  as  to  have  it 
state  the  ftcts  showing  wherein  the  liability  of  the  five  defendants  was 
joint,  and  lo  strike  it  from  the  files  because  not  conforming  to  the  order 
of  the  court  with  respect  to  the  original  petition  requiring  an  amend- 
ment setting  forth  such  facts,  etc.,  filed,  argued  and  overruled.  There  were 
special  demurrers  filed,  also  on  the  same  ground,  that  is  to  say — upon  the 
ground  that  separate  causes  of  action  against  the  several  defendants  were 
improperly  joined ;  and  the  same  question  was  presented  by  this  fourth 
defense  in  the  answer. 

The  trial  resulted  in  a  verdict  of  $7,500  in  favor  of  the  plaintifP  and 
against  all  of  the  defendants.  There  was  also  a  special  verdict  returned, 
upon  the  request  of  defendants,  under  sec.  6201,  Rev,  Stat. 

Motion  for  a  new  trial,  overruled ;  judgment  rendered,  and  a  petition 
in  error  was  filed  in  this  court. 

There  are  some  twelve  assignments  of  error ;  but  the  questions  pre- 
sented and  argued  here — omitting  those  which  did  not  vSeem  to  counsel  to 
be  of  enough  importance  to  require  argument — either  oral  or  in  their 
briefs — and  which  are  not  considered  by  the  court  of  enough  importance 
to  require  mention,  the  principal  assignments  of  error  are : 

1.  Error  in  overruling  special  demurrer,  on  the  ground  that  '*  Sep- 
arate causes  of  action  against  several  defendants  improperly  joined.'' 

2.  Error  in  admission  and  rejection  of  testimony. 

8.    Misconduct  of  attorneys  for  plaintiff,  in  argument  to  jury. 

4.    Verdict  not  sustained  by  sufficient  proof. 

6.    Special  verdict  not  conformable  to  law,  and  insufficient 

6.  That  the  damages  are  excessive. 

7.  Error  in  overruling  motion  for  a  new  trial.  The  latter,  how- 
ever, does  not  present  any  question  besides  those  above  mentioned ;  except 
as  to  whether  the  verdict  is  sustained  by  the  weight  of  the  evidence. 

I.  As  to  the  first  question,  we  are  of  the  opinion  that  there  is  a 
cause  of  action  stated  against  each  and  all  of  the  defendants  below,  upon 
which  they  may  be  jointly  sued.  The  general  rule  upon  the  subject  is,  that 
all  who  have  united  in  the  commission  of  a  tort  to  person  or  property, 
whether  the  injury  result  from  force,  negligence,  want  of  skill,  or  fraud 
or  deceit,  may  be  joined  as  defendants  in  a  single  action,  or  they  may  be 
sued  separately,  at  the  plaintiff*s  option ;  or  he  may  sue  two  or  more  of 
them,  and  not  all.  The  only  exception  to  this  rule  is  in  instances  where 
from  the  nature  of  the  case  the  tort  cannot  be  committed  by  two  or  more 
jointly,  as,  for  instance,  in  cases  of  oral  slander.  This  general  rule 
applies  to  the  defendants  below — the  gist  of  their  alleged  wrong  doing 
being  the  keeping  and  harboring  of  a  vicious  dog. 

Our  conclusions  that  the  rule  is  applicable  to  this  case,  and  that  suf- 
ficient facts  are  stated  in  the  amended  petition  to  show  joint  liability,  are 
•uppottcd,  we  think,  by  the  case  oijack  et  al.  v.  Hudnall,2b  O.  S.,  255. 
The  report  of  that  case  is  very  short,  and  I  will  read  it : 
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**  This  was  an  action  by  Hundall  against  the  plaintiffs  in  error,  for 
trespasses  committed  by  their  cattle  upon  Hundall's  premises-  The 
defendants  (plaintiffs  in  error)  denied  the  alleged  trespasses.  The  cause 
was  submitted  to  the  court,  a  jury  being  waived,  and  the  court  fotmd  the 
facts  specially,  as  follows  : 

1.  '*  That  the  plaintiff  sustained  damages  to  the  amount  of  twenty 
dollars,  by  reason  of.  the  trespass  of  some  twelve  head  of  cattle,  as  in 
the  petition  set  forth. 

2.  **  That  said  three  defendants  lived  on  a  farm  which  they  owned 
and  cultivated  in  common,  whereon  said  cattle  were  kept. 

3.  **  That  the  said  cattle  that  committed  the  trespass  were  owned 
by  the  defendants. 

4.  *•  That  there  was  no  joint  ownership  in  said  cattle,  but  that  each 
defendant  owned  a  part  of  said  cattle  in  his  or  her  individual  right,  each 
owning  certain  ones  of  said  cattle  separate  from  either  of  the  others  of 
said  defendants." 

There  is  an  absence  in  the  allegations  of  the  petition  here  that  these 
defendants  were  joint  owners  of  this  dog — the  allegation  being,  in  effect, 
that  they  jointly  kept  and  harbored  it ;  so  that  it  makes  the  ca.se  as 
stated  in  the  petition  and  the  case  here  as  stated  by  the  court  sub- 
stantially alike. 

"  Upon  this  finding  the  court  rendered  a  judgment  for  the  plaintiff, 
and  the  same  was  subsequently  affirmed  on  proceedings  in  error  in  the 
district  court,  and  it  is  now  sought  to  reverse  his  judgment  of  affirmance, 
and  also  the  judgment  of  the  common  pleas. 
Welsh,  J. 

**  As  we  understand  the  finding  of  the  court,  these  cattle  were  in  the 
joint  pos.session  and  custody  of  the  defendants.  The  finding  at  least 
fairly  admits  of  that  construction,  and  under  the  well-known  rule,  it 
should  therefore  be  adopted,  rather  than  a  different  construction,  which 
would  render  the  judgment  erroneous.  The  cattle  were  **  kept  **  upon 
the  farm,  and  the  three  defendants  own  and  **  cultivated  "  the  farm  **  in 
common."  Prima  facie,  the  defendants  kept  and  cared  for  the  cattle  in 
common.  This  being  the  case,  we  have  no  hesitation  in  saying  that  the 
court  below  was  right  in  holding  that  the  defendants  below  were  pr  op- 
erly  joined  in  the  action." 

All  of  the  judges  concurred. 

The  first  proposition  in  the  syllabus  is : 

**  Tenants  in  possession  may  be  sued  jointly  in  an  action  for  trespass 
committed  by  animals  kept  by  them  in  common  upon  the  premises, 
although  the  several  animals  are  owned  by  them  separately  and  indi- 
vidually." 

Making,  in  some  aspects  of  it,  a  somewhat  stronger  case  than  this  at 
bar. 

II.  The  second  alleged  error  that  is  brought  prominently  to  our 
attention  is,  with  respect  to  the  admission  of  certain  evidence  and  the 
exclusion  of  certain  evidence. 

It  is  urged  that  non-expert  witnesses  on  behalf  of  defendants  below 
were  permitted,  on  cross-examination,  to  testify  to  opinions  as  to  the 
character  of  the  dog.  Our  attention  is  called  particularly  to  the  testi- 
mony of  William  E.  Lang  and  to  the  testimony  of  A.  J.  Jackson  and  their 
cross-examinations  and  to  the  testimony  of  Lucy  Keeler  and  her  cross- 
examination.  In  the  course  of  her  testimony  in  chief,  the  witness,  Lucy 
Keeler,  details  her  observations  of  the  dog  on  various  occasions.     She 
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seems  to  have  been  a  friend  of  the  Hayes  family  and  to  have  been  fre- 
quently at  their  residence  at  Spiegel  Grove,  and  to  have  been  well 
acquainted  with  this  dog,  and  after  testifying  as  to  the  conduct  of  the  dog 
so  far  as  it  came  under  her  observation,  she  is  asked  this  question  in  chief: 

Q.  •'  From  your  knowledge  of  him  what  do  you  say  as  to  his  being 
a  quiet*  peaceable,  good-natured  dog?" 

On  behalf  of  defendants  they  had  not  been  content  to  allow  the  wit- 
ness to  merely  detail  to  the  jury  the  conduct  of  the  dog,  and  allow  the 
jury  to  draw  its  own  conclusions  as  to  the  character  of  the  dog,  but  the 
question  was  put  to  the  witness  direct  as  to  the  character  of  the  dog — 
founded,  of  course,  upon  her  knowledge  and  observation.     Her  answer  is : 

"A.  I  am  quite  sure  he  was  a  quiet,  peaceable,  good-natured  dog, 
from  my  knowledge." 

Not  that  the  particular  conduct  which  she  observed  was  peaceable, 
quiet  and  good-natured,  but  from  her  observation  of  said  dog,  she  con- 
cluded, and  it  was  her  opinion,  that  he  was  a  dog  of  that  character. 

Now,  upon  her  being  cross-examined  with  respect  to  this  opinion, 
this  occurs  (on  page  566): 

•*Q.  And  the  conclusion  you  came  to  that  the  dog  was  a  peaceful 
dog  was  from  and  only  from  those  acts  that  you  have  described,  while  in 
the  grove  and  about  the  home  ?  A.  Well,  I  might  have  formed  other 
opinions  from  other  circumstances  although  I  might  not  have  remem- 
bered them. 

*'Q.     You  didn't  give  any  other  circumstances  ?    A.     No. 

"Q.  Suppose  that  a  man  was  driving  along  a  public  highway  in  a 
sleigh  with  his  wife  and  babe  in  the  wife's  arms,  and  the  dog  would  leap 
at  the  horse,  at  the  head  of  the  horse,  spring  at  him  with  an  attempt  to 
grab  the  horse  by  the  head  or  nose,  miss  the  horse,  pass  on  by,  then  come 
back  at  the  lady  that  was  sitting  in  the  sleigh  and  jump  at  her  and  suppose 
she  was  pulled  over  away  from  the  dog  and  the  dog  would  run  around 
and  jump  at  the  man  and  the  dog  was  driven  away  with  the  whip,  your 
opinions  would  be  somewhat  changed  about  the  good  nature  of  this  dog, 
would  it  not  ?" 

Objected  to  by  defendant's  counsel;  overruled  by  the  court  and 
exceptions  taken. 

"A.     If  those  are  facts,  my  opinion  would  certainly  be  changed, 

**Q.  Now  suppose  that  dog  had  run  out  upon  the  public  highway 
from  SO  to  40  different  times  and  leaped  at  the  horses  hitched  to  wagons 
and  carriages,  leaped  at  their  noses  and  barked  and  frightened  them  and 
ran  after  them  and  barked,  now  would  that  change  your  opinion  of  the 
good  nature  of  this  dog? 

Objected  to ;  overruled  and  exception  taken. 

"A.     I  think  that  would  change  my  opinion,  if  it  were  proven  to  me. 

**Q.  Now  if  this  dog  would  attack  a  man  and  force  him  down  upon 
the  ground  or  sidewalk  and  hold  him  there  until  he  was  kicked  off,  would 
that  change  your  opinion  as  to  the  character  of  the  dog? 

Objected  to ;  overruled ;  exception  taken. 

**A.     If  it  were  proven  to  me,  it  would. 

"Q.  You  mean  to  say  if  these  facts  existed  I  suppose  your  opinion 
would  be  different  ?    A.    No,  if  I  were  convinced. 

**Q.  If  you  were  convinced  these  facts  existed,  that  is  what  you 
mean?    A.    Yes." 

And  then  she  proceeds  to  give  her  opinion  that  the  dog  was  cowardly 
and  details  some  circumstances  indicating  his  cowardly  nature. 
8    Ohio  Cir.  Dec*    7 
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The  testimony  of  I/ang  and  Jackson,  the  former  appearing  at  page 
621  and  the  latter  appearing  at  page  692  to  695,  need  not  be  given  here ; 
it  is  sufficient  to  say  that  the  question  asked  in  chief  in  each  instance  was 
substantially  the  same  as  the  question  asked  of  the  witness,  Lucy  Keeler, 
as  to  the  opinion  of  the  witness  as  to  the  character  of  the  dog,  and  the  cross- 
examination  in  each  instance  was  substantially  the  same  as  the  cross- 
examination  of  Miss  Keeler. 

There  were  certain  remarks  made  by  the  court  upon  the  examination 
of  one  of  these  witnesses,  that  perhaps  I  should  call  p.ttention  to.  In  the 
course  of  the  cross-examination  of  Mr.  Lang,  which  appears  at  page  628, 
we  find  the  following : 

"Q.  Now  what  do  you  say  about  a  dog  that  would  run  and  jump 
over  the  fence  and  attack  horses  and  spring  at  their  heads  and  noses  and 
cause  them  to  run  away  and  run  after  them  barking  what  would  you  say 
about  that  kind  of  a  dog.  would  that  be  a  vicious  dog.  in  your  opinion?*' 

Objected  to  by  defendant's  counsel ;  objection  overruled,  defendant 
excepted. 

By  the  Court:  The  court  has  held  that  you  were  entitled  to  ask  the 
witnesses  as  to  the  character  of  this  dog  as  to  whether  peaceable,  quic 
character  or  not.  This  witness,  however,  answered  that  this  was  not  a 
vicious  dog,  that  was  his  answer  directly  and  it  seems  to  me  that  the 
cross-examination  should  be  as  broad  as  the  testimony  of  the  witness  in 
chief.  I  think  that  that  is  proper  cross-examination  of  such  an  answer 
as  be  was  permitted  to  give  in  direct  examination.  The  question  mav 
stand." 

Then  comes  the  answer  : 

"A.     Well,  I  think  likely  I  would." 

That  is  to  say,  he  would  form  the  opinion  that  it  was  a  vicious  dog 
if  it  indulged  in  such  conduct  as  is  described  in  the  question. 

Then  the  court  makes  this  remark^  in  the  presence  of  the  jury : 

"In  connection  with  this  testimony  on  cross  examination  it  is  not 
for  the  purpose  of  giving  the  jury  his  opinion  of  this  dog  on  trial,  but 
simply  cross-examination  on  his  standards  of  opinion,  it  is  all  the  time 
a  question  for  the  jury,  to  determine  whether  or  not  this  dog  was  vicious 
or  not." 

And  again  on  the  following  page,  after  further  questions  of  the  same 
character : 

By  the  Court :     "I  will  say  that  this  is  permitted  by  the  court  simply 
'  on  the  ground  that  they  have  the  right  to  ask  the  witness  on  cross- 
examination,  his  standard  of  opinion.'* 

And  in  the  course  ot  the  cross-examination  of  Jackson,  at  page  694, 
when  a  like  question  was  presented  to  the  court,  the  court  makes  this 
remark. 

By  the  Court :  "I  think  this  cross  examination  should  relate  to  the 
knowledge  of  the  witness ;  the  holding  of  the  court  is,  you  may  cross- 
examine  him  on  his  opinion  and  what  his  opinion  would  be  if  he  had 
knowledge  of  such  things ;  I  think  you  should  adhere  to  that  rule  as  laid 
down.  The  witness  gives  his  opinion  as  to  the  dog,  the  court  holds  that 
you  may  ask  if  he  knew  this,  that  or  the  other  thing ;  I  do  not  think  that 
question  is  in  proper  form.** 

Referring  to  the  question  just  asked. 

Again,  on  the  following  page : 

By  the  Court :  **That  is  admitted  simply  for  the  purpose  of  cross- 
examining  the  witness  as  to  his  opinion^  not  for  the  purpose  of  giving 
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opinion  of  the  dog  in  question  and  should  not  be  so  considered  by  the 
jtiry." 

In  our  opinion,  this  wa».competent  cross-examination  as  a  test  of  the 
basis  of  the  opinion  of  the  witness  that  the  dog  was  quiet  and  peaceable 
and  not  vicious;  to  determine  what  he  meant  by  the  terms  "quiet,  vicious," 
etc,  but  not  as  his  opinon  of  the  real  character  of  the  dog  based  upon 
the  facts  assumed;  and  the  court,  we  think,  guarded  the  matter  by  proper 
cautionary  remarks  to  the  jury.  That  the  assumed  fact  may  not  have 
been  established  by  evidence,  and  though  there  may  have  been  no  evidence 
tending  to  establish  the  same,  we  think  affords  no  ground  for  the  objec- 
tion to  the  testimony  of  this  witness.  The  plaintiff  had  the  right 
to  test  the  witness  by  assuming  and  presenting  for  his  consideration  facts 
and  circumstances  entirely  different  from  anything  indicated  by  the  tes- 
timony in  the  case,  if  he  chose  to  do  so.  The  real  fact  to  be  ascer- 
tained by  this  course  of  examination  was,  what  the  witnesses  meant  by 
the  terms  quiet,  docile,  good-natured,  or  the  contrary,  vicious  f  Would  they 
be  of  the  opinion  that  a  dog  was  vicious,  if  it  did  this,  or  that,  or  the  other? 
As  a  matter  of  fact,  there  was  testimony  in  the  case  tending  to  establish 
the  assumed  facts. 

III.  The  third  matter  presented  for  our  consideration,  is  as  to  the 
alleged  misconduct  of  plaintiff's  attorneys  in  argument. 

On  page  952  of  the  bill  of  exceptions,  this  appears,  as  the  utterance 
of  counsel  on  behalf  of  defendant  in  error — plaintiff  below — in  the  open- 
ing argument  to  the  jury : 

"Never  before  in  my  short  experience  of  nearly  eighteen  years,  did  I 
see  that  stubborn,  unrelenting  effort  on  the  part  of  mortal  man  to  sub- 
press  truth  and  nothing  but  the  truth  as  was  upon  the  part  of  the  defend- 
ants in  this  case." 

CoL  Bartlett.  (To  the  court).  "If  your  Honor  please,  I  take  excep- 
tions to  this  statement  of  counsel."    No  response  by  the  court. 

It  so  appears  by  the  bill  of  exceptions  that  the  court  did  not  make 
any  response  when  these  objections  were  made  and  exception  taken. 

Also  at  pages  953  and  954 : 

**Col.  l^rtlett,  (one  of  defendant's  attorneys)  sat  here  for  the  very 
purpose,  hired  by  the  sheckels  of  these  defendants  for  the  very  purpose 
that  he  did,  to  keep  out  the  God's  honest  truth." 

"Col.  Bartlett:  (To  the  courr.)  "I  take  exceptions,  if  your  Honor 
please,  to  that  last  statement  of  counsel."     No  response  by  the  court. 

Mr.  Garvert  "They  knew  that  if  the  truth  was  told  in  this  case 
that  though  the  heavens  would  fall  they  could  not  escape  a  verdict  at 
your  hands." 

That  this  particular  utterance  doed  not  appear  to  have  been  called  to 
the  attention  of  the  court. 

And  again,  on  page  955  : 

"That  dog  was  allowed  to  live  only  up  to  the  time  that  they  knew 
this  case  would  have  to  be  tried  by  a  jury  of  twelve  men.  A  few  months 
before  this  case  was  called  that  dog  was  put  to  death ;  only  a  few  weeks 
before  this  case  was  called  for  trial  that  dog  was  put  to  death  by  the 
hand  or  by  the  direction  of  one  of  these  defendants  who  is  interested  to 
the  tune  pf  $25,000. 

CoL  Bartlett :  (To  the  Court).  "I  wish  to  lodge  an  exception  to 
the  last  remarks  concerning  the  dog  being  put  to  death.  No  response 
from  the  oourt. 

On  page  956,  in  speaking  of  the  plaintiff 's  witnesa^  Rinebcdt,  he  says: 
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"He  does  not  come  here  of  his  own  volition,  but  he  comes  here 
under  the  strong  arm  of  the  law,  and  he  is  brought  here  an  unwilling 
witness.** 

On  page  957,  speaking  of  the  same  witness,  he  says : 

**  His  power  of  speech  "  Get  out !,  Get  out!**  and  the  bark  of  the 
dog  that  could  be  heard  a  quarter  of  a  mile  brought  to  his  rescue  at  that 
time  and  place  one  of  the  inmates  of  that  house,  one  of  the  men  that 
was  around  that  sanctum,*'    *    *    * 

Col.  Bartlett:  **I  object  to  that,  if  your  Honor  please.  That  testi- 
timony  is  not  in  the  case :  It  has  been  ruled  out.*'  No  response  from 
the  court. 

Mr.  Garver :  "There  it  is  again,  when  you  call  the  jury*s  attention 
to  the  God's  own  fact,"  **I  object !  I  want  it  to  be  so  recorded."  '*  Oh, 
that  hurts.  They  are  bleeding  under  that  lash  as  they  never  bled  before. 
My  God !  How  can  we  go  to  this  jury  now  and  say  that  these  parties  did 
not  have  notice?  Don't  you  see?  Fanny  Hayes  spent  her  summer 
upon  that  porch  eighty  feet  long  in  front  of  the  house  and  a  side  porch 
of  almost  thei  same  dimensions  and  upon  the  croquet  grounds  and  upon 
the  lawn  tennis  grounds  between  tlie  house  and  Buckland  avenue.  Notice ! 
Great  Heavens,  gentlemen ! 

On  page  958,  he  says : 

**One  of  the  most  important  things  and  one  of  the  most  important 
things  in  this  case  is :  Did  these  defendants  have  notice  ?  Fanny  Hayes, 
out  upon  the  grounds  within  260  feet  of  the  public  highway,  with  this 
dog  barking  with  that  voice  of  his,  as  he  has  been  described  to  you,  what 
do  you  say  ?  Called  back — **Come  back  !" 

"The  cries  of  that  old  man  brought  to  his  assistance  one  of  the 
inmates  of  that  house,  the  man  that  w^s  upon  the  ground,  and  when  that 
dog  heard  that  old  familiar  sound  of  the  old  man  Elliget  he  knew  enough 
to  obey  and  to  return.** 

Col.  Bartlett :  "I  object  to  the  counsel  assuming  that  there  is  any 
evidence  that  Fanny  Hayes  was  upon  the  grounds  at  the  time  of  the 
alleged  attack  by  this  dog  upon  Mr.  Rinebolt,  and  except  to  the  remarks 
assuming  that  there  is  such  evidence.**     No  response  by  the  court. 

Mr.  Garver :  ''Again  we  have  got  it.  From  the  time  the  testimony 
in  this  case  was  offered  until  the  time  when  the  feeble  arguments  are  to 
close  we  are  to  be  stopped.  Stopped  for  why  ?  I  will  tell  you  why.  He 
thinks  he  will  lure  us  from  the  point  and  the  thread  of  our  theme.  I  say 
that  that  was  the  purpose  and  the  intention  of  counsel.  When  wit- 
nesses were  testifying  he  was  talking  and  he  objected  and  objected  and 
objected,  hoping  that  you  would  miss  a  part  of  this,  and  you  would  not 
be  able  to  hear  it  all,  and  so  it  was  from  the  mouth  of  that  distinguished 
lawyef  when  anything  hurt  or  cut  deep :     **!  object.** 

The  charge  in  this  argument  of  efforts  of  defendants  and  their 
counsel  to  suppress  the  truth,  was  evidently  founded  upon  and  was  stated 
as  an  inference  from  what  occurred  upon  the  trial,  circumstances  which 
were  open  to  the  observation  of  the  jurors  and  from  which  they  might 
have  drawn  entirely  different  and  contrary  conclusions.  It  does  not 
seem  to  have  been  stated  as  a  fact  upon  which  counsel  were  proceeding 
to  give  the  jury  information.  It  was  a  very  general  statement,  and  while 
it  may  be  open  to  the  criticism  that  it  was  a  remarkably  extravagant 
charge,  that  very  quality  would  be  likely  to  go  a  great  way  towards  rend- 
ering its  effect  nugatory  &nd  harmless.  While  we  cannot  commend  this 
method  of  address  and  do  not  consider  it  a  good  substitute  for  argument. 
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yet  allowance  must  be  made  for  the  zeal  of  counsel  and  the  heat  of 
debate  and  we  would  not  feel  justified  in  setting  aside  a  verdict  upon  the 
assumption  that  the  jury  had  not  made  proper  allowance  on  these 
accounts. 

The  general  charge  that  the  defeiidants  and  their  counsel  were  keep- 
ing from  the  jury  certain  facts  that  the  plaintifif  was  trying  to  bring 
before  the  jury,  is  abundantly  justified  by  the  record ;  but,  instead  of 
being  a  subject  for  unfavorable  criticism,  it  was  really  cause  for  com- 
mendation of  defendant's  counsel,  since  these  facts,  though  facts  an 
truths,  were  not  pertinent,  and  were  properly  excluded.  In  so  far  as  t 
efforts  of  counsd  for  defendants  in  this  direction  had  been  successful, 
they  had  the  approval  of  the  court  in  its  rulings,  and  the  jury,  doubtless, 
had  enough  intelligence  to  give  that  fact  due  weight.  We  think  it 
unlikely  t^hat  this  statement  which  implied  undue  effort  to  keep  back 
facts  that  might  be  prejudicial  to  the  defendants,  would  have  been  pre- 
judicial to  the  defendants  even  before  their  counsel  had  addressed  the 
jury  upon  this  subject;  and  after  his  dispassionate,  fair  and  judicial  state- 
ment of  his  attitude,  we  feel  sure  that  any  doubt  of  the  propriety  of  his 
conduct  must  have  been  dissipated.  It  will  be  observed  that  it  is  not 
charged  that  any  fact  that  should  have  been  known  by  the  jury,  had 
been  concealed  from  them — that  is  to  say,  that  the  efforts  of  counsel  to 
exclude  anything  from  that  jury  that  they  should  have  known,  had  been 
successful,  or  that  this  proof  had  been  prevented,  but  the  substance  of 
the  statement  is  that  the  facts  in  evidence  were  not  such  as  to  warrant 
and  insure  a  verdict,  and  that  the  effort  made  to  exclude  certain  evidence 
amounted  to  a  confession  of  its  damaging  character,  a  very  common  line 
of  argument,  although  not  usually  pursued  with  so  much  vehemence 
and  with  such  strong  asseverations  as  were  employed  in  this  instance. 

As  to  the  statement  at  page  J^55,  to  the  effect  that  the  dog  had  been 
put  to  death  by  direction  of  one  of  the  defendants;  and  at  pages  956  and 
957,  to  the  effect  that  Fanny  Hayes  was  upon  the  grounds  and  in  hear- 
ing at  the  particular  time  when  this  dog  had  been  chasing  a  team  and 
was  called  back  by  some  one  on  the  grounds,  this  appears  to  have  been 
stated  as  counsel's  inference  as  deduced  from  the  evidence,  and  not  as  a 
fact  outside  of  the  evidence — a  deduction  which  he  wished  to  have  the 
jury  adopt.  Whether  this  would  be  a  fair  inference  from  the  facts  proved, 
we  need  not  consider,  since  we  cannot  in  any  event  hold  that  it  is  preju- 
dicial error  to  draw  even  absurd  deductions  from  the  facts  and  press  them 
upon  the  consideration  of  the  jury.  The  prejudice  in  such  case  is  more 
likely  to  result  to  the  side  employing  such  arguments.  That  there  was 
such  an  incident  as  the  chasing  of  the  teams  and  the  calling  back  of  the 
dog,  appears  to  have  been  shown,  and  while  the  witness  was  not  per- 
mitted to  testify  to  certain  declarations  of  the  person  who  called  the  dog 
back,  the  fact  of  the  chasing  of  the  team  and  calling  back  of  the  dog  do 
not  appear  to  have  been  ruled  from  the  jury. 

We  cannot  say  that  any  prejudicial  error  resulted  from  the  silence  of 
the  court  when  the  suggestion  was  made  by  the  objection  and  exception 
of  counsel,  that  the  limits  of  fair  and  legitimate  argument  were  being 
transgressed.  We  so  hold  upon  the  assumption,  but  without  deciding 
that  the  action  of  the  court  was  duly  invoked,  that  the  silence  of  the 
court  amounted  to  an  adverse  ruling,  and  that  exceptions  were  duly 
saved.  The  general  trend  of  the  authorities  upon  this  subject  is  indicated 
in  the  following  sections  from  Thompson  on  Trials,  Chapter  XXX,  Vol. 
1,  where  the  whole  subject,  in  all  its  various  aspects,  seems  to  have  been 
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very  fully  discussed  and  a  great  many  authorities  cited.     In  sec.  965  this 
appears : 

**  Observations  on  Limits  Allowed  to  Arguments.  On  this  subject 
it  was  said  by  FowLKR,  J.,  in  what  has  come  to  be  regarded  as  a  leading 
case:  The  counsel  represents  and  is  a  substitute  for  his  client ;  whatever, 
therefore,  the  client  may  do  in  the  management  of  his  cause  may  be  done 
by  his  counsel.  The  largest  and  most  liberal  freedom  of  speech  is 
allowed,  and  the  law  protects  him  in  it.  The  right  of  discussing  the 
merits  of  the  cause,  both  as  to  the  law  and  the  facts,  is  unabridged. 
The  range  of  discussion  is  wide.  He  may  be  heard  in  argument  upon 
every  question  of  law.  In  his  address  to  the  jury  it  is  his  privilege  to 
descant  upon  the  facts  proved  or  admitted  in  the  pleadings ;  to  arraign 
the  conduct  of  the  parties ;  to  impugn,  excuse,  justify  or  condemn  . 
motives,  so  far  as  they  are  developed  in  evidence,  assail  the  credibility 
ol  witnesses  when  it  is  impeached  by  direct  evidence  or  by  the  inconsist- 
ency or  incoherence  of  their  testimony,  their  manner  of  testifying,  their 
appearance  upon  the  stand  or  by  circumstances.  His  illustrations  may 
be  as  various  as  thcf  resources  of  his  genius ;  his  argumentation  as  full 
and  profound  as  learning  can  make  it ;  and  he  may,  if  he  will,  give  pla3 
to  his  wit,  or  wings  to  his  imagination." 

In  sec.  988  we  have  this : 

**  Nor  is  it  ground  for  a  new  trial  in  a  criminal  case,  that  the  prose- 
cuting counsel  has  made  an  illogical  argument,  or  has  misstated  the  law 
in  his  address  to  the  jury.  If  the  error  is  of  logic — ^if  illogical  conclu- 
sions are  drawn  or  illicit  inferences  are  made  —the  courts  cannot  correct 
them  by  directing  counsel  to  reason  logically.  If,  however,  counsel 
state  the  law  incorrectly  in  their  address  to  the  jury,  the  adverse  party 
can  secure  a  correction." 

And  there  is  much  more  upon  the  same  subject,  especially  in  sec*  989. 

IV.  The  verdict  is  challenged  upon  the  ground  that  there  is  insuf- 
ficient evidence  to  sustain  it. 

Upon  this  head  it  was  urged  on  behalf  of  the  plaintiff-in-error,  Fanny 
Hayes  and  Scott  R.  Hayes,  that  there  was  an  entire  failure  of  proof  to 
show  that  they  participated  in  the  keeping  or  harboring  of  this  dog  at 
or  about  the  time  that  plaintiff  was  injured,  as  alleged,  to- wit :  August 
18,  1898. 

Certain  facts  touching  the  ownership  and  custody  of  the  dog  are 
stated  in  all  the  answers,  except  that  of  Rutherford  P.  Hayes,  that  is 
that  it  was  owned  by  Rutherford  B.  Hayes,  the  father  of  the  defendants, 
in  his  lifetime ;  that  it  constituted  a  part  of  his  personal  estate  at  his 
decease;  that  after  his  decease^which  occurred  in  January,  1898 — 
and  on  until  the  18th  day  of  August,  1893,  and  thereafter  until  June 
1,  1894,  it  was  "  kept  and  harbored  as  and  for  the  purpose  of  a  watch- 
dog for  the  protection,  preservation  and  benefit  of  the  said  estate." 
The  answers  further  set  forth  that  the  persons  who  then  kept  and  har- 
bored this  dog  were  the  defendants  Birchard  A.  Hayes,  Webb  C. 
Hayes  and  Rutherford  P.  Hayes,  who  were  the  executors  of  the  last  will 
and  testament  of  Rutherford  B.  Hayes,  and  that  they  so  kept  and  har- 
bored it  as  executors.  Then  comes  a  denial  that  any  of  the  defendants 
kept  and  harbored  the  dog.  The  separate  answers  of  the  defendants 
Birchard  A.  Hayes  and  Webb  C.  Hayes  were  formally  introduced  in  evi- 
dence by  the  plaintiff  below.  This  was  objected  to  and  exception  taken; 
but  we  find  no  error  in  this,  though  we  do  not  see  the  necessity  or  util- 
ity of  this  action.     The  declarations  against  interest,  and  the  admissions 
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of  parties  io  their  pleadings  are  matters  before  the  jury  that  they  have  a 
right  and  are  bound  to  consider  without  the  formality  of  their  introduc- 
tion in  evidence.  I  should  modify  that  statement  somewhat  in  view 
of  the  fact,  that,  upon  demurrer,  this  part  of  the  answer  was  stricken 
out ;  that  may  possibly  have  made  it  necessary  to  introduce  so  much 
of  the  answer  as  had '  been  held  bad  on  demurrer,  in  evidence. 
Now  the  allegation  that  Birchard  A.  Hayes,  Webb  C.  Hayes  and 
Rutherford  P.  Hayes  harbored  this  dog  "as  executors,"  that  is,  in 
a  representative  capacity,  cannot  be  regarded  as  of  legal  signi- 
ficance or  effect.  The  admission  that  they  kept  and  harbored  the  dog 
stands  with  all  it  implies  and  all  the  legal  responsibility  it  involves, 
and  the  statement  that  they  did  this  as  executors,  is  nugatory  and  may 
be  disregarded.  The  denial  that  these  persons  did  keep  and  harbor 
amounts  to  saying  that  they  did  not  so  keep  and  harbor  the  dog,  per- 
sonally, that  is,  that  they  did  not  do  it  personally  because  they  were  acting 
in  the  capacity  of  executors.  When  taken  and  reconciled  with  the  other 
statement  as  to  their  keeping  and  harboring  the  dog,  as  executors,  it  does 
not  amount  to  a  complete  denial  of  the  keeping  and  harboring  by  these 
persons  who  are  the  executors.  Though  they  may  have  been  acting  as 
executors,  yet  they  are  personally  responsible  and  cannot  require  the 
plaintiff  to  seek  r^ief  against  the  estate.  It  is  doubtful  if  they  could 
have  recourse  against  the  estate  for  indemnity ;  but  this  we  need  not 
consider. 

The  case,  then  on  this  point  stands  admitted  by  two  of  the  three 
executors,  defendants,  viz. :  Birchard  and  Webb. 

The  case  as  to  Fanny  and  Scott  stands  differently  in  this :  that  while 
they  admit  that  the  dog  was  a  part  of  the  assets  of  the  estate  of  their 
father — thait  it  was  kept  and  harbored  as  a  watch  dog  for  the  protection, 
preservation  and  benefit  of  the  estate,  at  the  time  when  the  mischief  was 
done,  they  say  that  it  was  not  so  kept  or  harbored  by  them  or  either  of 
them,  but  that  it  was  so  kept  and  harbored  by  Birchard  A.,  Webb  C.  and 
Rutherford  P.  Hayes.  So,  as  to  them,  we  must  look  to  the  proof  to  see 
whether  they  participated  in  the  keeping  and  harboring  of  the  dog  at  the 
time  in  question.  While  we  are  of  opinion  that,  a  finding  upon  the 
pleadings,  that  the  dog  was  kept  and  harbored  by  at  least  two  of  the  execu- 
tors that  I  have  mentioned,  would  have  been  justified,  yet  our  conclu- 
sions upon  that  point  do  not  rest  entirely  upon  this  deduction  from  the 
pleadings. 

About  the  place  where  the  dog  was  kept  and  harbored,  there  is  no 
question.  It  was  kept  and  harbored  at  Spiegel  Grove,  the  house  of 
Rutherford  B.  Hayes  in  his  life  time  and  a  home  for  some  at  least  of  the 
defendants,  and  a  place  of  common  .resort  for  all  after  his  death  and  after 
August  18, 1898. 

Now  this  homestead  '*and  all  the  personal  property  connected  there- 
with,'' is  devised  and  bequeathed,  in  clause  2  of  the  will,  to  all  these 
defendants  in  common,  to  be  '*held  in  common  without  sale  or  division 
of  the  same  until  all  parties  or  the  survivors  of  them,  agree  to  the  sale  or 
division,"  etc.  We  are  of  the  opinion  that  the  dog,  which  had  been  kept 
on  these  premises  since  a  pup,  was  a  part  of  the  "personal  property  con- 
nected therewith,"  the  same  as  the  cats  or  imprisoned  birds,  or  the  coach- 
horses  or  cows  devoted  to  domestic  uses  and  on  the  place  at  the  time  of 
the  decedent's  death.  This  "personal  property"  is  not  confined  to  house- 
hold goods  or  furniture,  or  to  the  inanimate  property. 
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Though  by  clause  4  of  the  will,  the  interest  of  Fanny  in  the  estate 
was  to  be  held  for  her  in  trust  by  Birchard  A.,  and  by  clause  6  the 
executors  were  given  full  power  to  convey  the  property,  **both  real  and 
personal,"  yet  we  are  of  the  opinion  that  these  powers  as  to  the  property 
set  forth  in  clause  2,  if  they  applied  thereto  at  all,  were  curtailed  and 
qualij5ed  by  the  provision  that  all  the  heirs  were  to  hold  their  property 
in  common,  and  that  it  was  not  to  be  sold  or  divided  without  the  consent 
of  all.  That  therefore  every  one  might,  on  his  own  motion  and  account, 
exercise  his  individual  right,  in  common  with  the  others,  to  hold  this 
property ;  and  that  this,  as  to  the  dog,  involved  the  right  and  power  to 
keep  and  harbor  it  upon  those  premises.  Did  Fanny  and  Scott  eitercise 
this  right  or  was  it  surrendered  to  the  others,  personally  or  as  executors  ? 
We  cannot  go  over  the  evidence  on  this  point  in  detail.  Proceeding  from 
this  conclusion  as  to  the  meaning  and  efiEect  of  the  will,  we  believe  that 
thete  can  be  no  reasonable  conclusion  upon  the  fact  other  than  that 
Fanny  and  Scott  participated  in  keeping  and  harboring  the  dog.  Miss 
Fanny  was  residing  at  Spiegel  Grove  and  was  the  conductor  of  the  house- 
hold affairs  a  large  part  of  the  time  intervening  between  the  time  of  the 
decease  of  her  father  and  the  time  of  the  accident,  and  in  that  capacity 
she  ordered  and  bought  food  for  the  dog  and  had  him  fed.  As  to  Scott, 
the  dog  was  purchased  for  him,  and  seemed  to  be  regarded  by  him  and 
by  the  others  as  in  a  special  sense  his  dog.  He  brought  it  home  when  a 
pup  and  looked  after  its  feeding  and  care.  Though  he  was  living  in 
Cleveland  during  the  period  from  the  death  of  his  father  until  after  the 
18th  of  August,  1893,  yet  he  was  often  back  at  his  old  home,  apparently 
not  as  a  mere  guest  but  as  one  having  rights  and  privileges  there,  and 
on  certain  ot  these  occasions  he  gave  directions  about  the  feeding  and 
care  ot  the  dog.  As  before  stated,  his  right  to  keep  and  harbor  that  dog 
there  was  as  full  and  complete  as  that  of  any  of  his  brothers  or  his  sister 
and  as  full  and  complete  as  his  right  to  have  any  of  the  personal  property 
covered  by  clause  2  of  the  will,  kept  there.  This  right  was  not 
dependent  upon  his  making^peigel  Grove  his  home.  It  also  appears  that 
the  household  expenses — including  the  cost  of  food  for  the  dog 
— ^were  paid  from  a  common  fund  in  which  all  the  defendants 
had  an  equal  share  and  interest.  It  does  not  appear  that  any 
one  of  the  defendants  ever  objected  to  the  dog  being  kept  and 
harbored  there,  until  some  time  after  this  accident,  when  he  was  taken  to 
Cleveland  and  disposed  of — ^perhaps  killed — by  Webb's  order,  It  is 
true  that  neither  one  of  these  defendants — Scott  nor  Fanny — could, 
by  their  own  motion  and  without  consulting  the  others,  have 
disposed  of  this  dog ;  it  was  not  possible  to  control  their  undivided 
interest  in  the  dog  otherwise  than  as  the  whole  dog  was  controlled, 
and  it  might  be  said  that  each  was  somewhat  at  the  mercy  of  the 
others  in  case  there  should  be  a  digerence.  As  I  have  said  how- 
ever, none  of  them  seems  to  have  objected  to  the  dog  being  kept  and  har- 
bored on  the  place  as  it  was.  What  the  effect  would  have  been  if  Miss 
Fanny,  for  instance,  had  treated  the  dog  after  the  manner  that  Rip  Van 
Winkle's  wife,  Gretchen,  treated  his  dog  Schneider,  we  cannot  say, 
though  perhaps  it  need  not  be  doubted,  but  such  positive  action  could 
have  been  taken  in  the  premises  by  either  as  to  relieve  him  or  her  from  all 
responsibility  in  reference  to  the  conduct  of  the  dog. 

I  have  mentioned  in  a  general  way  part  of  the  facts  only  that  lead 
us  to  the  conclusion  which  seems  to  us  to  be  inevitable,  that  Fanny  and 
Scott  participated  with  the  others  in  keeping  and  harboring  this  dog. 
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As  to  Rutherford  P.  Hayes,  I  have  pointed  out  that  his  answer  dif- 
fers somewhat  from  the  others,  and  that  it  does  not  contain  this  aver- 
ment with  respect  to  the  ownership  of  the  dog,  its  disposition  by  the  will 
and  its  subsequent  custody,  keeping  and  harboring  by  the  executors. 
But,  independently  of  that,  we  find  with  respect  to  him,  after  lull  discus- 
sion of  the  testimony,  that  he  was  living  at  home  during  the  spring  and 
summer  preceding  this  accident  and  was  the  overseer  of  the  premises — at 
least  upon  the  outside  of  the  house — and  took  an  active  part  in  the  pur- 
chase of  and  paying  for  the  provisions  including  food  purchased  for  the 
dog,  knew  of  his  being  there,  and  cei  tainly  had  a  right  to  and  did  exercise 
some  authority  with  respect  to  the  animals  kept  in  and  about  the 
premises. 

Under  the  head  of  failure  of  proof,  it  is  also  urged  that  the  scienter 
has  not  been  established  as  to  any  of  the  defendants ;  and  if  as  to  any,  not 
as  to  all.  Counsel  differ  widely  as  to  the  law  upon  this  point,  and  many 
respectible  authorities  are  found  to  sustain  the  opposite  claims  of  the 
parties.  Upon  the  one  hand,  it  is  claimed  that  the  owners  of  domestic 
animals  are  chargeable  with  notice  of  their  vicious  propensities  without 
having  any  actual  notice.  Upon  the  other  hand,  it  is  contended  that 
actual  notice  must  be  brought  home.  And  there  appears  to  be  a  middle 
ground.  Upon  this  subject,  as  indicating  one  view,  I  read  a  clause  from 
Clark  V.  Hite ;  Tappan,  page  1 ;  not  because  it  is  authority  of  the  highest 
character  but  simply  because  the  proposition  is  very  tersely  and  clearly 
stated.  The  Judges  sitting  in  the  cases  were  Tappan,  President,  and 
Gomber,  Speers  and  Kirkpatrick,  associates. 

"  Cask — ^The  declaration  was  in  the  usual  form,  and  claimed  dam- 
ages for  the  loss  of  a  hog  killed  by  the  defendant's  dogs.  Plea,  Not 
Gnilty. 

'*  It  appeared  from  the  evidence  that  the  plaintiff's  hog  was  killed 
by  two  dogs  belonging  to  defendant,  in  the  woods  near  the  field.  The 
dogs  had  before  been  seen  chasing  plaintiff's  hogs,  and  the  plaintiff  had 
given  the  defendant  some  notice  of  it.  It  is  doubtful,  however,  from  the 
evidence,  whether  the  defendant  actually  knew  that  his  dogs  were  accus- 
tomed to  chase  and  worry  hogs. 

"  The  President  observed  to  the  jury — That  there  seemed  but  little 
room  to  doubt,  from  the  evidence,  that  the  defendant's  dogs  had  killed 
the  plaintiff's  hog;  that  the  principal  point  in  dispute  was,  whether  the 
defendant  knew  that  his  dogs  were  accustomed  to  do  such  mischief;  it 
was  necessary  that  such  knowledge  should  be  averred  and  proven,  to 
support  this  form  of  action — but  how  proven  ?  The  presumption  of  law 
is,  that  every  man  is  acquainted  with  the  habits  and  disposition  of  his 
domestic  animals,  so  that  to  make  out  the  fact  of  knowledge,  nothing 
more  is  necessary  than  to  prove  that  the  dogs  were  the  property  of  the 
defendant  and  domesticated  by  him.    Verdict  for  the  plaintiff." 

We  do  not  find  it  necessary,  however,  in  this  case,  to  rely  upon  the 
proposition  stated  by  the  court  in  that  case.  The  trial  judge  charged  the 
jury  as  follows : 

"  If  you  should  be  satisfied  by  a  preponderance  of  the  evidence,  as  I 
have  said,  that  the  dog  prior  to  the  18th  day  of  August,  1893,  had  a  dis- 
position and  propensity  to  attack  horses  and  teams  and  had  shown  such 
disposition  and  propensity  by  his  character  and  acts,  then  you  will  inquire 
whether  or  not  the  defendants,  or  any  one  of  them,  had  notice  or  knowl- 
edge of  such  habits,  disposition  or  propensity  on  the  part  of  said  dog,  for 
the  defendants  cannot  be  held  liable  in  this  action  nor  any  one  of  them. 
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unless  you  are  satisfied  by  a  preponderance  of  the  evidence  that  such 
defendant  or  defendants  had  notice  or  knowledge  of  the  propensity  or 
habit  in  the  dog  complained  of  in  this  action. 

"  It  is  not  necessary  that  any  formal  notice  should  be  given,  but  the 
notice  or  knowledge  must  be  of  such  a  kind  or  character  as  would  put  a 
person  of  ordinary  care  and  prudence  upon  his  guard,  that  is,  notice  or 
knowledge  of  such  facts  as  would  lead  a  person  of  ordinary  care  or  pru- 
dence to  believe  that  the  dog  was  liable  to  commit  such  act^  in  the  way 
of  attacking  teams  and  horses  as  are  complained  of  here  and  thereby 
injure  persons  and  property.  If  you  should  fail  to  find  by  a  preponder- 
ance of  the  evidence  that  the  defendants,  nor  any  one  of  them,  had  such 
notice  or  knowledge  as  I  have  defined  to  you,  then  your  verdict  must  be 
in  tavor  of  all  of  the  defendants,  for  there  can  be  no  verdict  against  the 
defendants,  or  any  one  of  them  in  this  action,  unless  you  are  satisfied  by 
a  preponderance  of  the  evidence  that  such  defendants  had  such  notice  or 
knowledge  of  the  character  or  propensity  of  the  dog  as  is  complained  of 
by  the  plaintiff  in  this  action.  And  in  determining  this  question  yon 
will  consider  all  the  evidence  relating  to  or  bearing  upon  that  subject  * 
*    *    etc." 

No  exceptions  were  taken  to  the  charge,  and  there  are  no  exceptions 
on  account  of  the  court  having  failed  to  charge  any  other  propositions 
desired. 

In  so  far  as  this  charge  limits  the  effect  of  notice  to  one  of  the  joint 
owners,  or  one  of  those  who  may  be  jointly  keeping  and  harboring  the 
dog — limits  the  effect  to  those  who  had  received  such  notice,  we  think 
it  is  too  favorable  to  the  plaintiff-in-error :  we  are  of  opinion  that 
notice  to  one  of  the  joint  owners,  of  the  vicious  propensities  of  an 
animal  which  is  being  kept  and  harbored  jointly  by  them,  is  notice  to  all, 
and,  coming  to  consider  the  verdict  upon  the  evidence,  we  do  so  with 
this  rule  in  mind  and  giving  it  effect. 

There  is  also  much  respectable  authority*  to  the  effect  that  notice  to 
the  servant  having  the  care  of  the  animal  is  suflScient.  Now  there  is 
some  evidence  tending  to  show  that  direct  and  positive  information  of 
the  vicious  character  of  this  dog  was  given  to  one  of  the  defendants,  viz : 
Rutherford  P.  Hayes,  by  a  person  who  had  been  attacked  by  the  dog — 
Mr.  Mills.  He  first  testified  to  the  dog  having  made  an  attack  on  Um 
and  his  having  cudgelled  the  dog  and  caused  it  to  beat  a  retreat;  and 
afterwards,  upon  being  called,  he  testified — pages  601-2 — as  follows :  He 
was  asked  whether  he  had  ever  had  any  conversation  with  Rudd — that  is 
Rutherford  P.,  upon  the  subject  of  his  conflict  or  contact  with  the  dog, 
and  he  answered  as  follows : 

*'Now  in  regard  to  the  name  of  this  dog  I  wouldn't  testify  as  to 
that,  I  don't  know  the  name,  I  was  down  town  a  short  time,  within  that 
same  week;  I  wouldn't  say  what  day  I  was  down  town,  and  met  the  one 
they  called  Rudd,  met  him  near  the  savings  bank  and  he  stepped  up  to 
me  and  says,  *Do  you  know  anything  about  who  hurt  my  dog?*  I  aiaid, 
'Did  some  one  hurt  your  dog?'  And  he  said,  *If  I  knew  the  man  or 
could  see  Xhe  man  I  would  be  tempted  to  boot  him.'  I  said  'Perhaps  I 
am  the  man.'  I  said  'You  had  better  take  care  of  that  dog  or  you  might 
get  into  trouble.'  He  said  'Some  people  get  too  smart  sometimes,'  and 
went  into  the  bank;  that  is  all  that  was  said." 

*'Q.  What  was  said  on  the  subject  if  the  dog  would  attack  you 
again?    A.     I  said  'He  will  get  worse  if  he  attacks  me  again.'  " 
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He  was  cross-examined  upon  the  subject,  and  adheres  to  it.  Mr. 
Rudd  Hayes  denies,  as  a  witness,  that  such  a  conversation  occurred. 
The  question  was  for  the  iury. 

There  is  also  some  testimony  tending  to  show  that  Rutherford  P.  had 
been  advised  that  a  horse  had  been  frightened.  This  testimony,  how- 
ever, does  not  tend  to  show  that  this  occurred  through  any  fault  of  the 
dog ;  the  dog  may  have  been  behaving  himself  and  may  have  been  entirely 
innocent  of  wrong  when  the  horse  was  frightened.  Independently  of  this 
there  is  much  evidence  of  the  vicious  conduct  of  the  dog  in  the  roads 
bounding  these  premises,  and  at  no  great  distance  from  the  house,  cov- 
ering the  period  from  the  death  of  Rutherford  B.  Hayes  until  the  date  of 
the  plaintiff's  injury,  besides  events  occurring  before  the  death  of  R.  B. 
Hayes.  These  may  be  considered  both  as  bearing  upon  the  question  of 
the  character  of  the  dog  and  the  question  of  notice,  actual  or  implied,  to 
the  defendants  of  that  character.  For  convenience,  I  will  read  from  the 
notes  of  the  trial  judge,  in  overruling  the  motion  for  a  new  trial,  for 
an  epitomized  statement  of  the  conduct  of  the  dog : 

**Witness  testified  to  the  dog  running  out  in  the  road,  jumping  over 
the  fence,  jumping  at  horses  heads  in  the  road  in  the  vicinity  of  this  res- 
idence, all  the  acts  of  the  dog  put  in  evidence  were  in  the  vicinity  of 
Spiegel  Grove.  The  evidence  showed  that  the  dog  weighed  probably 
125  or  150  pounds,  that  he  was  82  inches  in  height  or  thereabouts. 
That  he  was  an  English  mastiff,  of  rather  strong  and  powerful  build, 
that  he  had  a  very  loud  bark — which  one  witness  testified  could  be  heard 
a  quarter  of  a  mile — other  witnesses  testified  that  he  roared,  and  some 
that  he  growled,  and  these  witnesses  testified,  as  I  say.  about  the  dog 
running  out  as  they  passed  by,  jumping  over  tlie  fence,  jumping  at  their 
horses  heads.  One  witness  testified  to  the  dog  jumping  at  his  horse, 
then  coming  around  and  snapping  at  his  wife  who  was  in  the  sleigh  with 
him,  and  then  going  on  the  other  side  and  snapping  at  him.  One  wit- 
ness testified  to  driving  a  mare  and  of  the  dog  coming  out  and  trying  to 
get  hold  of  the  mare's  leg.  One  testified  to  the  dog  coming  out  when 
the  horse  got  his  leg  over  the  tongue.  Another  testified  to  the  dog  com- 
ing in  the  rc^d  and  the  horse  rearing  and  the  dog  getting  under  his  feet 
and  barking  and  snapping,  and  the  horse  jumping  and  the  witness  testi- 
fied that  he  turned  in  his  buggy  and  fired  several  times,  holloing  at  the 
dog.  Before  that  many  testified  to  holloing  at  this  dog  and  at  their 
horses  when  the  dog  came  out.  One  testified  to  seeing  the  dog  come 
out  when  two  women  were  in  a  buggy,  hearing  the  screams  of  the 
women,  seeing  the  dog  chasing  the  buggy  for  some  distance.  Others 
testified  to  seeing  the  dog  chase  horses  and  buggies  in  which  men  were 
driving  over  the  hill,  as  far  as  they  could  see  them.  One  witness,  by 
the  name  of  Muchmore,  testified  that  he  was  going  by  on  the  road  at 
one  time,  and  the  dog  came  out  and  got  on  to  him  and  pushed  him  on 
the  ground  and  tried  to  bite  him  and  held  him  there  until  some  woman 
came  out  of  the  Hayes  residence  and  got  the  dog  off.  A  man  by  the 
name  of  Mills  testified  to  the  dog  attacking  him  on  one  occasion,  in  June, 
1898,  and  says  soon  after  that  he  came  along  and  saw  the  dog  again  and 
struck  him  with  a  club,  and  the  next  day  he  saw  one  of  the  defendants, 
Rutherford  B.  Hayes." 

Witness  then  proceeds  to  narrate  the  conversation  between  himself 
said  defendant. 

**A  witness  by  the  name  of  Kridler  testified  that   he  was  in  the 
grounds  with  a  man  and  a  child,  driving,  and  that  Gen.  Hayes  was  sit- 
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ting  on  the  porch  and  the  dog  ran  after  his  horse  and  wagon  and 
chased  him  out  of  the  grounds  and  followed  him  down  the  street  for 
some  distance  and  frightened  his  horse,  and  Mr,  R.  P.  Hayes  testified 
that  Kridler  told  him  that  after  that,  that  dog  or  some  dog  there,  had 
frightened  his  horse,  without  stating  any  facts  with  regard  to  it. 

**Now,  there  were  a  large  number  of  tliese  witnesses,  more  than 
I  will  stop  now  to  refer  to.** 

And  I  may  say  that  the  trial  judge  does  not  undertake  to  and  does 
not  give  all  the  instances  testified  to  by  the  witnesses  as  to  the  attacks 
made  by  this  dog  upon  persons  and  upon  horses:  they  are  quite  numer- 
ous and  I  will  not  venture  to  say  how  many,  but  they  were  quite  fre- 
quent and  they  were  upon  the  roadway  at  the  front  or  the  side  of  the 
house,  or  at  the  two  fronts  of  the  house,  within  a  few  hundred  feet — cer- 
tainly within  a  distance  where  a  dog  that  **barked  and  roared,"  as  the 
witnesses  testified  this  dog  did  on  such  occasions,  could  have  been  read- 
ily heard  in  and  about  the  house. 

Applying  certain  rules  deduced  from  the  authorities  which  we  deem 
reasonable  and  correct  rules  of  law  applicable  to  this  case  on  this  point, 
viz.: 

1.  That  the  question  of  scienter  is  for  the  jury. 

2.  That  notice  to  one  joint-owner,  keeper  or  harborer,  is  notice 
to  all. 

3.  That  this  notice  need  not  be  actual  but  may  be  inferred  from 
circumstances ;    and 

4.  That  the  keeper  and  harborer  of  an  animal  of  a  kind  that  fre- 
quently develops  and  displays  vicious  propensities,  is  chargeable  w^ith 
nbtice  of  such  vicious  habits  of  such  animal  as  must  have  come  to  his 
knowledge,  if  he  had  exercised  such  reasonable  care  and  watchfulness  as 
a  prudent  man  ought  to  exercise  over  an  animal  ot  that  kind,  and  hold- 
ing that  a  dog  is  an  animal  of  that  kind,  we  conclude  that  the  evidence 
justified  the  finding  of  the  jury  that  the  defendants  below  had  or  were 
chargeable  with  notice  of  the  vicious  habits  ot  this  dog.  And  we  reach 
this  conclusion  without  invoking  the  rule  that  one  who  harbors  a  dog  as 
a  "  watch-dog"  is  chargeable  with  knowledge  that  its  character  is  so  fer- 
ocious as  to  make  it  unsafe  to  allow  it  to  remain  unconfined — a  principle 
firmly  established  by  the  authorities  and  that  might  well  be  applied 
here  in  view  of  the  admission  of  all  the  defendants  that  this  dog  was 
kept  and  harbored  as  a  watch-dog.  The  proof,  however,  seemed  to 
indicate  that  this  dog  was  not  ferocious  in  the  sense  that  he  would  bite, 
tear  or  rend  those  attacked,  but  that  he  was,  nevertheless,  a  roaring  and 
howling  nuisance,  and  his  viciousness  in  this  respect  made  him  danger- 
ous to  passers  by  on  the  public  highway. 

It  is  contended  that  the  proof  does  not  justify  the  conclusion  that 
the  dog  attacked  the  horse  on  the  occasion  of  plaintiflE's  injury.  It  is 
true  that  plaintiflf  does  not  say  it  did  so.  Perhaps  she  did  not  see  or 
hear  the  dog — her  testimony  is  open  to  that  construction,  and  others  near 
by  did  not  see  or  hear  it  on  that  occasion,  but  that  may  be  true  and  yet 
the  dog  may  have  attacked  the  horse  just  as  the  husband  of  the  plaintiff 
testifies.  He  was  personally  present  in  the  buggy,  with  his  wife,  driving 
the  horse,  and  testifies  circumstantially  to  the  attack  having  been  made 
upon  the  horse  by  the  dog.  No  one  contradicts  him  directly  and  his 
testimony  contains  no  intrinsic  evidence  of  falsity,  so  we  cannot  say  that 
the  jury  was  bound  to  disbelieve  him. 
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In  this  connection,  I  will  dispose  of  the  seventh  ground  by  stating 
briefly  that  we  do  not  And  that  the  verdict  is  against  the  weight  of  the 
evidence. 

V.  The  fifth  ground  of  error  is:  That  the  special  verdict  is  insuflS- 
dent  in  form  and  substance. 

Without  stopping  to  read  it,  I  ^^ill  state  that  the  special  verdict  fol- 
lows very  closely  the  amended  petition,  taking  it  up  paragraph  by  para- 
graph, and  the  jury  reciting  that  they  find  the  facts  as  stated. 

There  can  be  no  valid  objection,  as  it  seems  to  us,  to  following  the 
iBngusige  of  the  pleadings — since  the  facts  are  to  be  pleaded  and  the 
facts  are  also  to  be  found.  The  facts  appear  to  have  been  well  pleaded 
and  so  formed  a  good  basis  for  a  special  finding  of  facts. 

But  it  is  alleged  that  it  is  faulty  in  that  it  does  not  contain  any  find- 
ing upou  the  issue  as  to  the  alleged  contributory  negligence. 

There  is  no  evidence  in  the  record  in  support  of  the  allegation  of 
contributory  negligence ;  so  there  was  no  affirmative  fact  to  be  found  on 
this  head. 

The  absence  of  an  affirmative  finding  as  to  any  issue  amounts  to  a 
finding  against  the  party  upon  whom  rested  the  burden  of  proof  as  to 
such  issue,  and  hence  the  implied  finding  on  that  issue  of  contributory 
negligence  is  against  the  plaintiffs  in  error. 

All  the  facts  necessary  to  be  found  affirmatively  to  justify  the 
general  verdict,  and  as  to  which  the  burden  of  proof  rested  upon  the 
plaintiff"  below,  were  found  in  her  favor. 

In  support  of  the  proposition  of  law  just  stated — that  silence  as  to 
a  given  issue  amounts  to  a  finding  against  the  party  upon  whom  rested 
the  burden  of  proof  as  to  such  issue.  I  call  attention  to  the  case  of 
Graham  v.  State,  ex  rel.,  Comrs.  66  Ind.,  886.  One  of  the  propositions 
of  the  syllabi  of  this  case  is  as  follows : 

**  Under  the  statute  ot  this  state,  only  the  facts  which  are  proved  upon 
the  trial  of  a  cause  are  to  be  found  in  the  special  verdict  or  stated  in  the 
special  finding;  and  if  the  facts  proved  and  found  leave  some  issues  in 
the  case  undetermined,  those  issues  must  be  regarded  as  not  proved  by 
the  party  having  the  burden  of  proof ;  and  in  such  case  the  special  finding 
is  not  objectionable  because  it  does  not  pass  upon  all  the  issues,  and 
affords  no  sufficient  cause  for  a  venire  de  novo'' 

This  proposition  is  discussed  on  pages  394  to  396  of  this  volume.  I 
will  not  take  the  time  to  read  this  since  I  have  consumed  a  great 
deal  of  time  already.  There  are  other  Indiana  cases  in  the  same 
line:  102  Ind.,  90,  101,  291;  76,  Ind.,  264; .  106  Ind.,  464.  Now  that 
was  held  under  an  Indiana  statute,  of  which  our  statute — as  we  are 
advised — is  an  exact  copy,  the  Indiana  statute  having  been  first  adopted. 

VI.  The  sixth  and  only  remaining  ground  urged  is,  that  the  verdict 
is  excessive — ^so  much  so  as  to  indicate  passion  or  prejudice,  and  to 
warrant  the  conclusion  that  as  to  the  whole  amount  it  is  not  supported  by 
the  evidence. 

It  appears  from  the  testimony  that  the  plaintiff  was  thrown  out  of  a 
buggy*  tipon  her  head  and  shoulders  perhaps — at  all  events  there  was  a 
severe  contusion  on  the  head  and  jaw ;  she  was  wearing  artificial  teeth — 
one  part  of  which  is  attached  to  the  bill  of  exceptions — which  were 
broken  in  her  mouth  and  which  cut  the  roof  of  her  mouth  badly,  causing 
it  to  bleed  profusely.  She  was  stunned  by  the  fall,  and  persons  who 
went  to  her  immediately  afterwards  found  her  bleeding,  not  only  at  the 
mouth,  but  at  the  nose  and  ears.    The  testimony  tends  to  show  that 
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thereafter  for  some  days,  and  especially  during  the  night  season,  she 
suffered  intense  pain,  that  lumps  g^hered  upon  the  back  of  her  head 
and  neck  soon  after  this  injury.  For  sometime  after,  instead  of  a  dis- 
charge of  blood  from  her  ear,  th^re  was  a  discharge  of  pus.  After- 
wards the  pain  became  so  intense  in .  the  region  of  her  ear  and  back  of 
her  head  that  surgeons  were  called^  she  was  put  under  the  influence  of 
anaesthetics  and  a  surgical  operation  was  performed,  by  first  cutting  and 
then  chiseling  into  the  bone  at  the  back  of  the  ear — into  the  mastoid 
process — chiseling  from  f  of  an  inch  to  an  inch  into  this  part  of  the 
skull,  which  they  found  diseased  and  filled  with  a  cheesy  substance, 
which  afterwards  seemed  to  liquify  and  run  off"  as  blood  and  pus.  This 
opening  did  not  heal  for  a  long  time  and  she  suffered  a  great  deal  of  pain 
and  inconvenience.  The  plaintiff,  before  this  accident  seems  to  have 
been  a  very  hearty  woman,  physically— and  a  very  bright  and  active 
woman  mentally,  one  who  took  pleasure  in  .society  and  in  reading  and 
thinking  about  topics  of  interest.  Since  this  accident,  her  nature  seems 
•  to  have  been  entirely  changed.  She  is  extremely  frail  and  delicate 
and  nervous,  and  her  memory  is  impaired — almost  gone — she  cannot 
remember  what  she  reads  or  hold  to  a  topic  consecutively  in  discussion. 
As  another  result  of  her  accident,  that  she  often  has  fainting  spells ; 
becomes  dizzy  and  falls  and  seems  to  become  partially  unconscious  of  her 
surroundings.  There  is  no  doubt  but  she  was  very  seriously  injured 
and  not  much  doubt  but  her  injury  is  permanent  and  that  her  hold  upon 
life  is  precious. 

The  amount  of  recovery  was  seven  thousand  five  hundred  dollars. 
It  is  true,  as  suggested,  that  she  was  not  a  wage  earner,  but  she  was 
the  housekeeper  of  her  husband.  There  is  nothing  in  the  case  to 
justify  any  vindictive  or  punative  damages.  The  court  charged  the  jury 
fairly  upon  that  proposition — the  damages  must  be  compensatory  only. 
The  plaintiff — ^if  entitled  to  recover  at  all  (and  we  have  decided  that  she 
was  entitled  to  recover)  is  entitled  to  a  substantial  amount.  It  is  urged 
that,  since  her  condition  is  so  deplorable,  the  court  should  not  disturb  a 
verdict  of  any  amount,  because  no  amount  could  fully  compensate  her 
for  what  she  has  lost.  That  is  true.  It  is  true,  no  doubt,  that  she  would 
not  accept — ^if  the  amount  were  offered  to  her  when  she  was  in  her 
senses — ^$7,500.00,  or  many  times  that,  to  be  reduced  from  her  former 
health  to  her  present  condition.  But,  if  we  were  to  apply  the  rule 
that  because  such  ♦a  condition  and  such  injuries  cannot  be  fully 
compensated,  that  no  verdict  would  be  too  high  because  it  cannot 
compensate,  we  could  not  interfere  with  the  most  enormous  verdict 
in  a  case  of  this  kind.  We  do  not  think  this  is  the  true  rule 
to  be  applied.  A  verdict  of  $7,500,  against  a  man  in  the  ordinary  walks 
of  life,  would  be  ruinous ;  it  would  sweep  away  the  accumulations  of  a 
lifetime  of  an  ordinary  professional  man  or  merchant  or  farmer,  or  of  any 
one  belonging  to  the  middle  classes  of  society.  We  have  concluded  that 
this  verdict  should  not  stand  for  the  full  amount.  We  do  not  find  that  the 
verdict  being  so  high  is  the  result  of  passion  or  prejudice,  or  that  on 
account  of  the  operation  of  passion  or  prejudice  the  judgment  need  be 
reversed,  but  we  are  inclined  to  think  that  all  in  excess  of  five  thousand 
dollars  of  the  verdict  is  hardly  supported  by  the  evidence,  and  we  have 
concluded  that  if  a  remittitur  is  entered  as  to  all  in  excess  of  $5,000.  we 
will  affirm  the  judgment  for  that  amount.  If  such  remittitur  is  not 
entered,  the  judgment  will  be  reversed  on  the  ground  that  the  verdict  for 
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the  full  amount,  u  e.,  for  the  amount  in  excess  of  |5,000,  is  ndt  sustained 
by  the  evidence. 

Bartlett  &  Wilson^  and  Birchard  A,  Hayes ^  attorneys  for  plaintiflFs 
in  error. 

D.  B.  Love^  Finnefrock  &  Garver  and  Basil  Meek^  attorneys  for 
defendants  in  error. 


ATTORNEYS. 

(Hamilton  Circnit  Court,  January  Term,  1897J 

Cox,  Smith  and  Swing,  JJ. 

In  the  Matter  of  Chas.  L.  Lundy,  Ex  parte. 

1.  lir  Disbarment  Procbbding  thb  Court  Shoui^d  bb  Satisfied  of  Guii,t 
Beyond  a  Rbasonabie  Doubt. 

To  warrant  disharment  of  an  attorney,  upon  charges  of  unprofessional  conduct 
in  submitting  to  one  of  the  judges  of  the  common  pleas  court  a  case  which 
had  already  been  heard  and  dismissed  by  another  judge,  the  court  should  be 
satisfied  beyond  a  reasonable  doubt,  that  the  accused  knew  this  case  had  been 
dismissed,  and  that  he  really  intended  to  deceive  the  court. 

2.  Erasing  Memorandum  to  Deceive  a  Court  Involves  Morai,  Turpitude. 

Hrasinp^  a  memorandum  "Dismissed,  B,"  by  an  attornej^,  for  the  purpose  of 
deceiving  the  court  and  again  submitting  the  case,  is  conduct  involving 
moral  turpitude,  within  the  meaning  of  the  statute. 

Swing,  J. 

The  Hon.  Judge  D.  T.  Wright,  of  the  common  pleas  court  of 
Hamilton  county,  directed  Judges  Worthington  and  Harmon,  and  Mr.  Old- 
ham, of  the  Hamilton  county  bar,  to  prefer  charges  against  Charles  L. 
I^undy,  of  said  bar,  for  unprofessional  conduct  involving  moral  turpitude. 
In  accordance  with  this  direction,  charges  were  filed  against  said  Lundy^ 
and  trial  was  had  upon  the  same  before  said  judge,  and  said  Lundy  was 
found  guilty,  and  sentence  of  disbarment  was  pronounced  against  him. 
An  apical  was  taken  to  this  court,  and  trial  had  on  the  same. 

The  charges  against  Lundy,  were  X^fjo : 

"First,  That  in  October,  1894,  the  said  Lundy,  acting  as  attorney  in 
a  certain  divorce  proceeding  then  pending  before  the  Hon.  Charles 
Evans,  judge  of  the  court  of  common  pleas  of  Hamilton  county,  sub- 
mitted said  cause  to  said  judge,  and  that  the  said  judge  dismissed  the 
same,  and  that  notwithstanding  said  action  of  said  court,  the  said  Lundy, 
intending  to  deceive  the  Hon./  Judge  Wright  of  said  court,  submitted  said 
cause  to  said  Judge  Wright,  in  May,  1897. 

"Second,  That  said  Judge  Evans  having  dismissed  the  said  action, 
endorsed  on  the  wrapper  of  said  original  papers  in  said  cause,  according 
to  his  usual  custom,  'Dismissed,  E.' ;  that  said  Lundy,  well  knowing  the 
premises,  frauduently  intending  to  destroy  the  evidence  of  said  judg- 
ment, and  to  conceal  the  fact  from  said  judge,  did,  on  May  4,  1897,  erase 
said  words,  'Dismissed,  E./  from  said  wrapper,  and  return  the  same  to 
the  files  of  the  court." 

As  to  the  first  charge.  We  are  not  satisfied  beyond  a  reasonable 
doubt,  that  Lundy  knew  that  Judge  Evans  had  dismissed  the  case  after 
the  hearing  before  him.  The  evidence  of  Judge  Evans  was  not  clear  and 
certain  as  to  whether  he  had  informed  Lundy  that  the  case  was  dis« 
missed — although  there  is  good  reason  to  believe  that  Lundy  knew  that 
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the  case  wtis  dismissed — ^but  it  is  not  sufficient  to  find  him  guilty  of  the 
charge. 

As  to  the  second  charge.  We  think  that  this  charge  was  clearly 
proven.  The  erasure  was  admitted.  The  purpose  for  which  it  was  done, 
IS  clear.  Lundy  had  just  been  told  by  Judge  Wright,  that  Judge  Evans 
had  told  Judge  Wright,  that  he  (Evans),  had  tried  the  case  once  and  dis- 
missed it.  This  Lundy  denied  or  evaded.  Upon  seeing  the  evidence 
of  the  truth  of  what  Judge  Wright  had  said  to  him,  written  in  lead 
pencil  on  the  wrapper  of  the  papers,  he  erased  it.  We  can  see  but  one 
reason  for  his  conduct.  He  must  have  intended  to  have  destroyed  the 
record  that  Judge  Evans  had  made,  and  thereby  deceive  and  mislead 
Judge  Wright. 

For  such  conduct,  what  would  be  a  just  judgment?  The  object  of 
punishment  is  not  to  destroy  the  person  punished,  unless  he  be  so  bad 
that  he  is  not  a  fit  person  to  live,  or  has  committed  a  crime  so  atrocious 
that  his  life  or  li^rty  should  be  forfeited.  Generally,  the  object  of 
punishment  is  to  correct  and  make  better  the  person  punished,  and  at 
the  same  time,  by  the  act,  deter  others  from  committing  a  like  offense. 

That  the  offense  committed  by  Lundy  calls  for  punishment,  we  have 
no  doubt. 

Nothing  in  our  society  or  government  concerns  the  people  so  much 
as  a  just  and  righteous  administration  of  the  laws.  The  very  existence 
of  our  government  depends  upon  it.  In  order  that  judges  may  justly 
administer  the  laws,  there  must  exist  between  the  judges  and  the  mem- 
bers of  the  bar,  the  utmost  good  faith.  The  professional  statement  of  a 
lawyer  to  a  judge,  should  always  be  the  exact  truth,  and  should  always 
be  given  with  the  same  regard  to  its  being  true  as  the  same  statement 
given  under  oath.  If  this  were  not  so,  it  would  be  hard  to  conceive 
how  judges  would  administer  the  laws  justly.  If  the  members  of  the 
bar  were  corrupt,  it  would  be  almost  as  bad  as  a  corrupt  judge.  For 
however  upright  a  judge  might  be,  under  such  circumstances,  justice 
would  miscarry. 

In  this  case,  Lundy  endeavored,  by  erasing  the  words  "  Dismissed, 
E.,"  to  conceal  the  truth  from  Judge  Wright  when  he  was  called  upon 
to  reveal  it. 

For  a  lawyer  to  do  an  act  of  this  kind,  is  to  do  an  act  involving 
moral  turpitude  within  the  meaning  of  the  statute — the  statute  having 
reference  to  his  professional  conduct. 

We  think  the  ends  of  justice  will  be  subserved  by  suspending  Lundy 
from  practicing  his  profession  for  the  term  of  one  year  from  this  date. 
The  act  was  not  done  after  mature  deliberation — was  done  hastily ;  and 
we  don't  want  to  be  unjustly  severe  in  our  punishment,  and  we  trust  that 
the  sentence  of  this  court  may  ultimately  be  for  his  good. 

Ex' Attorney-General  Harmon^  Ex- Judge  IVm.  Worihingtam^  and 
/^  D.  Oldham,  for  the  prosecution. 

Ex'/udge  M.  F.  Wilson  2xAJohn  C  Healy\  contra. 
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NEW  TRIAL. 

[Hamilton  Circuit  Court,  February  Term,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

Chicago  Label  and  Box  Co.  v.  Washburn. 

MonoK^  FOR  New  T&iai,— Computation  op  Time. 

Sunday  is  not  excluded  in  computing  the  three  daya'  time  allowed  for  filing  a 
motion  for  a  new  trial. 

Hkasd  on  Error. 
Smith,  J. 

The  error  assigned  in  this  case  is,  that  the  court  of  common  pleas  set 
aside  a  verdict  which  had  been  rendered  in  that  court  in  favor  of  the 
plaintiff  in  error  against  the  defendant  in  error,  and  granted  a  new  trial. 

The  verdict  in  the  case  was  rendered  on  Friday,  June  18,  1897,  and 
the  motion  for  a  new  trial  was  filed  on  Tuesday,  June  22,  1897.  Sec- 
tion 6307,  Rev.  Stat.,  requires  such  a  motion  to  be  filed  within  three  days 
after  the  verdict  was  rendered.  It  was  not  filed  until  the  fourth  day 
thereafter.  The  second  day  after  the  day  on  which  the  verdict  was  ren- 
dered was  Sunday,  and  it  is  claimed  that  that  day  should  be  excluded  in 
the  computation,  and,  therefore,  that  the  motion  was  filed  in  time,  and 
that  the  court  had  authority  to  grant  the  motion  for  a  new  trial. 

Section  4951,  Rev.  Stat.,  is  as  follows :  "  Unless  otherwise  specially 
provided  the  time  within  which  an  act  is  required  by  law  to  be  done  shall 
be  computed  by  excluding  the  first  day  and  including  the  last,  and  if  the 
last  be  Sunday  it  shall  be  excluded."  This  applies  to  all  computations  of 
time  under  the  provisions  of  our  code  of  civil  procedure,  and  must  apply 
in  this  case,  as  no  special  provision  is  made  for  motions  for  new  trials^ 
and  whatever  may  have  been  the  rule  in  cases  of  ^his  kind  at  common 
law,  the  express  provision  of  the  statute  must  govern. 

The  court  then  having  no  right  to  entertain  or  grant  the  motion,  its 
action  in  doing  so  was  erroneous  and  will  be  reversed,  and  the, cause 
remanded  to  that  court  to  be  proceeded  in  according  to  law,  which  will 
be  to  enter  judgment  upon  the  verdict  rendered,  unless  for  good  cause 
shown. 

Johnston  &  Levy,  for  plaintiff  in  error. 

y.  A.  &  H.  M.  Caldwell,  and  A.  IV,  Bruck,  for  defendant  in  error. 


SIDEWALK  ASSESSMENTS. 

[Hamilton  Circuit  Court,  March,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

*FliANK  Schmidt  v.  Elmwood  Place  (Vili^agk). 

h  NoTicB  TO  Abutting  Property  Owners  is  Necessary. 

Notice  to  abutting  property  owners  is  necessary  to  give  a  municipality  juriad!^ 
tion  to  levy  an  assessment  against  such  property  for  either  a  sidewalk  or  a 
street  improvement 

« This  decision  was  again  oonsldered  and  affirmed  In  Knecht  v.  City,  9  Ciro.  Deo.,  392. 
8    O.  C  D.     8 
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2.  Failure  to  give  such  Notice— Effect. 

Failure  to  give  or  to  attempt  to  give  such  notice  is  not  a  mere  technical  irregu- 
larity or  defect,  and  an  assessment  where  there  has  been  such  failure  therefore 
is  not  brought  within  the  provisions  of  the  curative  statutes. 

S  Right  to  Order  a  Re-Assessment. 

But  where  the  whole  assessment  is  rendered  invalid  by  such  failure,  there  is 
saved  to  the  municipality  the  right  (if  any  it  has)  under  sec.  2290,  to  order  a 
re-assessment 

Hbard  on  Appsai,  from  the  Court  of  Common  Pleas  of  Hamilton 
county. 

Smith,  J. 

In  1892  the  Village  of  Blmwood  Place  made  an  assessment  by  ordi- 
nance for  sidewalk  improvement  on  two  lots  owned  by  the  plaintiff,  the 
assessment  on  each  lot  being  for  $12.66. 

In  June,  1898,  the  defendant  made  another  assessment  for  the 
improvement  of  Linden  street,  on  which  the  lots  fronted,  in  the  sum  of 
$87.78  on  each  of  said  lots.  It  is  admitted  that  no  notice  was  ever  given 
to  the  plaintiff,  who  was  a  non-resident  of  said  village,  but  a  resident  of 
the  county,  of  the  passage  of  any  resolution  by  the  defendant  of  the 
necessity  of  either  of  said  improvements,  and  that  plaintiff  had  no  notice 
of  the  fact  of  said  improvements  until  after  they  were  made.  In  all  other 
respects  it  is  conceded  that  the  regular  and  legal  steps  were  taken.  It  is 
sought  to  enjoin  the  collection  ot  the  whole  of  these  assessments  on  the 
ground  that  no  notice  was  ever  given  to  the  plaintiff  of  the  passage  of 
either  resolution  declaring  the  necessity  of  such  improvement ;  and  if  this 
is  not  sufficient,  that  such  assessment  was  for  more  than  25  per  cent. 
of  the  value  of  the  lots  afler  the  improvement  was  made,  and  praying  that 
it  be  limited  to  26  per  cent,  of  the  value  of  the  property  after  the  improve- 
ment was  completed. 

First.  As  to  the  sidewalk  assessment:  The  proceedings  of  the 
municipal  authorities  as  to  the  making  and  repair  of  sidewalks,  and  the 
assessment  therefor  are  proscribed  by  sec.  2829,  Rev.  Stat.  This  pro- 
vides for  the  passage  of  a  resolution  declaring  that  certain  sidewalks  shall 
be  constructed,  and  for  a  written  notice  to  be  given  to  the  owner  or  his 
agent  (if  a  resident  of  the  municipal  corporation),  of  each  parcel  abutting 
on  the  sidewalk  of  the  passage  of  such  resolution.  If  the  owner  or  his 
agent  is  a  non-resident  and  neither  he  or  his  agent  can  be  found,  notice 
is  to  be  given  by  publication  in  some  newspaper  of  general  circulation  in 
the  corporation,  and  sec.  2880  gives  such  owner  thirty  days  after  service 
of  notice  to  construct  such  sidewalks.  If  he  does  not  do  so  the  authori- 
ties are  to  do  it  at  the  expense  of  the  owner  of  the  property  abutting 
thereon,  and  the  same,  with  a  penalty  of  twenty  per  cent,  shall  be  a  lien 
on  the  abutting  property  and  be  collected  as  other  assessments.  In  the 
case  of  Hunt  v.  Hunter,  5  Ohio  Circ.  Dec,  90,  it  was  held  that  "  the  city 
has  no  power  to  lay  a  sidewalk,  and  assess  the  abutting  property  for  the 
cost  of  it  until  the  owner,  himself,  has  been  notified  to  lay  it  and  has 
had  the  opportunity  to  lay  it."  We  think  this  is  good  law,  and  as  notice 
was  not  given  in  this  case,  the  assessment  for  the  sidewalks  will  be  en- 
joined. 

Second : — As  to  the  effect  of  the  failure  to  serve  plaintiff  with  a  copy 
of  the  resolution  declaring  the  necessity  of  improving  the  street :  Did 
this  render  the  whole  assessment  void,  or  under  the  provisions  of  our 
curative  statutes  as  to  assessments,  can  the  court  properly  in  an  action 
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broaght  by  the  corporation  to  contest  the  assessment,  or  in  one 
broufi^ht  by  the  owner  to  enjoin  it,  in  a  case  where  no  notice  of  the  pro- 
ceedings to  improve  has  been  given,  as  required  by  sec.  2304,  allow  such 
part  of  the  assessment  as  is  a  proper  charge  upon  the  property  to  be  col- 
lected in  the  one  case  or  to  stand  in  the  other? 

Section  2289,  Rev.  Stat.,  was  the  original  curative  section,  and  pro- 
vides in  substance  that  in  any  action  bronght  by  the  municipality  to 
recover  the  amount  of  the  assessment  or  enforce  the  lien  thereof, ''  if  it 
shall  appear  that  by  reason  of  any  tecknical  irregularity  or  defect,  whether 
in  the  proceedings  of  the  board  of  improvements  or  the  Council,  or 
any  other  officer  of  the  corporation,  or  in  the  plans  or  estimates,  the 
assessment  has  not  been  properly  made  against  any  defendant,  or  upon 
any  lot  or  parcel  of  land  sought  to  be  charged,  the  court  may  nevertheless, 
on  satisfactory  proof  that  expense  has  been  incurred  which  is  a  proper 
charge  against  said  defendant  or  lot  or  parcel  of  land  in  question,  render 
judgment  for  the  amount  properly  chargeable  against  such  defendant  or 
on  such  lot  or  land,  but  in  such  cases  the  court  shall  make  such  order  for 
the  payment  of  costs  as  may  be  deemed  equitable  and  proper."  As  stated, 
this  seems  to  be  applicable  only  to  actions  brought  by  the  municipality, 
but  we  have  no  doubt  but  the  same  rule  should  be  applied  to  cases  where 
an  owner  of  land  seeks  to  enjoin  an  assessment  on  account  of.  some  '*  tech- 
nical irregularity  or  defect." 

But  we  are  of  the  opinion  that  the  failure  to  give  the  notice  requited 
by  law  is  not  a  mere  technical  irregnlarity  or  defect — but  on  the  con- 
trary is  necessary  to  confer  jurisdiction  upon  the  municipality — and 
unless  it  is  given  that  the  assessment  can  not  be  legally  made  upon  the 
property  of  a  person  entitled  to  such  notice.  We  do  not  say  that  there 
must  be  a  literal  compliance  with  the  terms  of  the  statute  to  give  such 
iurisdiction.  For  instance,  as  held  by  this  court  in  the  case  of  Green  v. 
Cincinnati,  4  Ohio  Circ.  Dec,  678,  the  notice  may  be  served,  but  not  \vt 
strict  compliance  with  the  statute,  and  then  it  would  constitute  a  techni- 
cal irregularity  or  defect,  which  would  bring  the  case  within  the  provis- 
ions of  sec.  2289.  But  where  no  notice  is  given  or  attempted  to  be  given, 
and  the  municipality  proceeds  to  assess  the  land  of  the  owner,  the  case  is 
different.  As  held  in  Cincinnati  v.  Sherike,  47  O.  S.,  217,  the  purpose 
of  this  notice  is  not  merely  to  notify  the  owner  so  that  he  may  claim 
damage  if  he  desires  to  do  so.  He  is  entitled  to  it  for  other  purposes ; 
and  if  his  rights  in  this  respect  are  disregarded  he  is  entitled  to  have  the 
assessment  held  invalid.  We  think  this  view  is  warranted  by  the  deci- 
sions of  the  Supreme  Court  in  the  case  of  Welker  v.  Potter,  18  O.  S,  86 ; 
Stephan  v.  Daniels,  27  O.  S.,  627 ;  Kelly  v.  Cleveland.  84  O.  S.,  468,  and 
Railroad  Co.  v.  Wagner,  48  O.  S.,  76. 

We  think  it  is  strengthened  too  by  the  provisions  of  sec.  2289a 
2289^,  as  enacted  January  11, 1893,  90  O.  L.,  6,  and  sec.  2289^,  2289^,  92, 
O.  L.,  280.  By  this  legislation  it  was  in  effect  provided  that  where  the 
municipal  authorities  heretofore  or  hereafter  should  have  failed  to  pass 
ordinances  for  assessments  in  the  manner  provided  by  the  statute,  (and  a 
failure  to  do  so  rendered  the  assessment  invalid,  as  held  by  the  Supreme 
Court)  and  in  other  respects  specifically  mentioned  have  failed  to  observe 
the  provisions  of  the  statute,  that  if  it  still  appeared  that  some  part  of  the 
assessment  was  a  just  claim  upon  the  land,  that  it  might  be  collected 
nevertheless,  or  that  the  whole  assessment  should  not  be  enjoined  or  held 
invalid.  But  there  is  no  pretense  that  any  of  these  sections  apply  to  a 
case  where  no  notice  was  given  as  required  by  law. 
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In  the  case  at  bar,  Schmidt,  the  plaintiff,  in  his  petition  avers  that 
without  prejudice  to  his  rights,  and  by  way  of  compromise,  he  had  ten- 
dered to  said  defendant  the  sum  of  $45  for  each  of  said  lots  in  payment 
of  the  full  amount  of  the  assessments  made  thereon,  and  is  ready  and 
willing  to  pay  the  same  still.  If  the  defendant  is  willing  now  to  accept 
said  amount  in  full  of  its  claim,  the  decree  may  be  taken  in  its  favor  for 
that  amount  and  the  residue  enjoined.  If  not,  the  whole  will  be  enjoined, 
saving  the  right  to  the  defendant  (if  any  it  has)  under  sec.  2290  to  order 
a  reassessment  In  either  event  the  costs  will  be  adjudged  against  the 
defendant. 

Burch  SLjohnsofit  for  plaintiff. 

W.  E.  Bundy,  for  the  village. 


LIFE  INSURANCE. 

[Hamilton  Circuit  Court,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

Prank  and  Nbllib  Brokamp  v.  Thb  Mbtropolitan  Lipp  Ins.  Co. 

LzPB  Insukancb  Company  not  Liabi^b  por  Premiums  Paid  Upon  a  Void  Poucy. 
A  life  insurance  company  is  not  liable  for  premiums  paid  upon  a  void  policy 
issued  by  one  of  its  agents  without  the  knowledge  ot  the  insured  and  under 
false  representations  by  the  agent 

The  plaintiff  sued  for  recovery  of  |65  paid  to  the  defendant  company 
by  one  of  them  as  premiums  on  a  policy  ol  insurance  on  the  life  of  the 
other,  her  husband.  The  petition  alleged  that  the  policy,  which  was  for 
more  than  $200,  was  null  and  void  for  the  reason  that  it  was  issued  with- 
otit  the  knowledge  or  consent  of  the  insured,  and  without  his  having  been 
examined  by  a  physician,  and  that  the  application  was  filled  out  by  an 
agent  of  the  defendant  company,  who  represented  to  the  wife  that  the 
matter  was  regular  in  every  way,  and  that  relying  upon  these  representa- 
tions she  paid  in  as  premiums  on  the  said  void  policy  the  sum  here  sued 
for.    A  demurrer  to  the  petition  was  sustained  below.  * 

By  thb  Court. 

This  judgment  is  affirmed  upon  the  reasoning  and  authority  of  the 
case  reported  in  25  Insurance  l^w  Journal,  page  108,  and  upon  the  pro- 
visions of  sec.  8626,  Rev.  Stat. 

OHara  &  Hoffmeister,  for  plaintiff  in  error. 

C  D.  Robertson  and  Robert  C.  Pugh^  for  the  insurance  company. 
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State  ex  rel.  Ilarned  v.  Smiley. 

MANDAMUS-APPEALS. 

[Franklin  Circuit  Court,  October  Term,  1897.] 
Shearer,  C.  J.;  Summers  and  Wilson,  JJ. 

State  ex  rei^.Harned  v.  Smiley. 

1.  Mandamus  is  not  Appbalabi«r. 

Mandamus  is  not  a  civil  action,  and  is  not  appealable. 

2.  Township  Trustees  are  not  Exempt  from  Giving  Bond  on  Appeai;,. 

Township  trustees  do  not  act  in  a  trust  capacity  within  the  meaning  of  tec, 
6226,  Rev.  Stat,  and  are  not  thereby  exempt  from  giving  bond  on  ap|)eal. 

Error  to  the  Court  of  Common  Pleas  of  Franklin  county. 

Summers,  J. 

The  relator  applied  to  the  court  of  common  pleas  for  a  writ  of  man- 
damus commanding  the  defendants,  the  trustees  and  clerk  of  Sharon 
township,  Franklin  county,  to  issue  an  order  for  oncT  hundred  dollars  and 
interest  thereon,  from  September  10,  1896,  to  pay  the  bounty  claim  of 
defendant,  or  to  issue  a  bond  therefor  as  provided  by  law.  The  facts 
stated  in  the  petition  showed  that  the  relator  had  such  a  claim,  that  he 
had  presented  it  to  the  defendants,  as  such  ofl&cers,  on  the  10th  day  of 
September,  1896,  and  demanded  payment  or  a  bond,  and  that  the  trus- 
tees, defendants,  at  their  meeting  on  said  date,  disallowed  and  refused  to 
pay  the  claim. 

An  alternative  writ  issued,  and  the  defendants  answered  denying  the 
allegations  upon  which  relator  based  his  claim,  and  for  a  second  defense 
pleaded  payment. 

At  the  April  term  the  case  was  tried  fo  a  jury.  The  jury  made  a 
special  finding  of  facts,  and  found  the  allegations  of  the  petition  to  be 
true,  that  the  relator  had  not  been  paid,  and  that  there  was  due  him  one 
hundred  dollars  and  interest. 

A  motion  for  a  new  trial  was  filed  and  overruled,  and  the  court  found 
and  adjudged  that  the  relator  was  entitled  to  a  peremptory  writ,  and  one 
was  allowed  accordingly.  Thereupon,  on  June  8, 1897,  the  defendants 
entered  notice  of  their  intention  to  appeal  to  this  court,  and  the  amount 
of  the  appeal  bond  was  fixed  at  one  hundred  dollars,  and  an  appeal  bond 
was  filed  July  14,  1897. 

The  case  is  before  us  upon  relator's  motion  to  dismiss  the  appeal. 
Three  grounds  are  assigned. 

1.  The  cause  is  not  appealable. 

2.  No  sujfficient  appeal  bond  has  been  filed,  and 

8.  Said  pretended  bond  was  not  executed  within  the  time  required 
by  law. 

In  argument  counsel  for  relator  asserts  that  the  motion  should  be 
sustained,  first,  because  mandamus  is  not  a  civil  action  ;  second,  because 
the  rigbt  to  trial  by  jury  existed,  and  third,  because  the  bond  was  not 
filed  in  time. 

Counsel  for  defendants,  in  support  of  the  claim  that  the  cause  is 
appealable,  rely  upon  the  decision  of  this  court  in  State  ex  rel.  Winder 
▼.  Bowersock,  1  Ohio  Circ.  Dec,  76,  and  assert  that  sec.  6228,  Rev.  Stat, 
lelieyed  the  defendants  from  giving  bond. 
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ChinQ  V,  Trustees,  82  O.  S.,  236,  was  an  application  by  Chinn  to  the 
district  court  for  a  writ  of  mandamus  to  compel  the  defendants,  township 
trustees,  to  deliver  him  a  bond  in  payment  of  his  bounty  claim.  The 
trustees  answered  setting  up  the  statute  of  limitations  as  a  bar.  The 
plaintiff  demurred,  the  court  overruled  his  demurrer  and  dismissed  the 
case.  Chinn  prosecuted  error  to  the  Supreme  Court.  The  question  was 
whether  mandamus  was  a  dvil  action ;  if  it  was,  the  statute  of  limita- 
tions applied,  and  the  decision  of  the  district  court  was  correct.  The 
Supreme  Court  held,  second  syllabus : 

"The  civil  action  of  the  Code  is  a  substitute  for  all  such  judicial  pro- 
ceedings as  were  previously  known,  either  as  actions  at  law  or  suits  in 
equity,  and  does  not  embrace  proceedings  in  mandamus." 

Upon  the  authority  of  this  decision,  this  court  had  held  that  man- 
damus is  a  special  proceeding,  and  not  a  civil  action ;  but,  in  the  case 
relied  upon  by  defendants'  counsel,  State  ex  rel.  Widner  v.  Bowersock, 
supra^  the  same  court,  while  reaffirming  the  reasoning  upon  which  its 
former  decision  had  been  based,  felt  called  upon  to  hold  to  the  contrary 
in  deference  to  the  decision  in  Dutten  v.  Village  of  Hanover,  42  O. 
S..  216. 

We  are  of  the  opinion  that  mandamus  is  a  special  proceeding,  and 
not  a  civil  action.  The  reasons  for  this  opinion  are  so  much  better  stated 
in  State  ex  rel.  Widner  v.  Bowersock,  supra,  than  we  can  state  them,  that 
we  shall  not  attempt  to  restate  them,  but  merely  direct  attention  to  the 
opinion  in  that  case. 

It  is  true  that  in  the  case  of  Dutten  v.  Village  of  Hanover,  ntpra^ 
the  question  of  the  appealability  of  the  case  was  raised ;  but  it  is  very 
apparent  that  the  only  ground  upon  which  it  was  claimed  that  it  was  not 
appealable,  was  that  the  issue  in  the  case  was  one  of  right  triable  by  a 
jury,  and  this  was  the  only  question  considered,  and  the  case  is  authority 
only  on  that  point. 

Professor  Wambaugh  says : 

"A  case  is  not  a  precedent  for  any  proposition  that  was  neither  con- 
sciously nor  unconsciously  in  the  mind  of  the  court.  It  is  the  duty  of  the 
court  to  deliberate.  Otherwise  decisions  could  not  be  conceived  to  have 
any  authority  whatever,  for  they  would  be  arbitrary  or  accidental,  and 
could  not  be  reduced  to  a  scientific  system,  though  to  be  sure,  persons 
interested  in  lotteries  and  other  games  of  chance  do  believe  that  accident 
can  be  reduced  to  a  science.  What  makes  decisions  of  value  as  precedents, 
is  the  fact  that  they  are  based  upon  reasoning,  and  not  upon  chance.  If 
it  can  be  shown  that  there  was  no  deliberation,  it  follows  that  the  case  is 
of  no  authority  for  any  proposition  whatever.  Further,  if  it  can  be 
shown  that,  although  there  was  deliberation,  a  particular  point  was 
wholly  absent  from  the  consideration  of  the  court,  then,  even  though 
that  point  is  conceivably  an  important  one,  the  connection  of  the  decision 
with  that  point  is  not  a  connection  of  effect  and  cause,  but  is  purely  acci- 
dental, and  as  to  that  point  the  decision  is  no  authority  whatever." 

Wambaugh's  Study  of  Cases,  sec.  17. 

It  is  not  sufficient  that  the  question  was  raised  by  the  assignments  of 
error;  it  must  appear  that  the  adjudication  involved  a  consideration  of 
the  question.  The  SUte  v.  Pugh,  43  O.  S.,  98,  122  and  cases  there 
reviewed. 

The  dictum  in  State  ex  rel.  v.  Crites,  Auditor,  48  O.  S.,  142, 175,  has 
not  been  overlooked,  and  we  may  add  to  what  is  said  in  State  ex  reL 
Widner  v.  Bowersock,  sttpra^  as  to  the  changes  in  the  statutes  evidencing 
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a  legislative  intent  to  transfer  the  proceeding  into  a  civil  action,  that  the 
act  of  1878,  to  revise  the  Code  is  entitled :  **An  act  to  revise  and  con- 
solidate the  laws  relating  to  civil  procedure  in  courts  of  common  pleas 
and  superior  courts,  and  cdso,  the  laws  relating  to  procedure  in  error, 
mandamus,  and  quo  warranto."    75  O.  L.,  597. 

The  appeal  bond  was  not  given  within  thirty  days  after  the  entering 
of  the  judgment,  but  the  appellants  claim  that  under  the  provisions  of 
sec.  5228,  Rev.  Stat.,  they  are  not  required  to  give  bond.  This  section 
provides  that:  '*A  party  in  a  trust  capacity,  who  has  given  bond  in  this 
state  with  sureties  according  to  law,  shall  not  be  required  to  give  bond 
and  security  to  perfect  an  appeal." 

At  an  early  day  this  provision  named  executors,  administrators  and 
guardians,  60  O.  L.,  94,  and  it  is  trusts  of  that  character,  and  not  public 
offices  that  it  embraces. 

Motion  to  dismiss  the  appeal  sustained. 

H.  R.  Wilson,  for  the  relator. 

/.  H.  Dyer,  E.  D.  Howard  and  O.  IV.  Aldrich,  for  defendants. 


INFORMATION— MEDICINE— EVIDENCE. 

[Lncas  Circuit  Court,  October  28, 1897J 
King,  Haynet  and  Parker,  JJ. 

BssNHAitD  J.  Krowenstrot  v.  Statb  of  Ohio. 

1.  Varxancb  Bstwbbn  thb  Affidavit  and  thb  Information. 

An  affidavit  charging  defendant  with  violating  the  provisions  of  the  '*  act  to 
regnlate  the  practice  of  medicine  in  the  state  of  Ohio,"  in  which  it  is  charged 
that  the  offense  described  was  committed  in  the  county  of  Lucas ;  and  thf 
information  charged  that  it  was  committed  in  the  city  of  Toledo,  within  thu 
county  of  Lucas,  and  state  of  Ohio,  but  afterwards  the  prosecutiuff  attorney 
of  the  police  court  filed  an  information  in  which  he  chared  that  me  offense 
was  committed  in  the  city  of  Toledo :  Held,  that  this  did  not  ezclnde  th^ 
police  court  from  its  jurisdiction,  and,  therefore,  it  then  had  the  power  to  try 
the  4 


%  Nbgativb  Avbrbcents  in  thb  Information,  not  Nbcbssary. 

It  is  not  necessary  in  an  information  charging  a  person  with  violating  the  pro- 
visions of  the  act  to  regulate  the  practice  of  medicine  in  this  state,  which  act 
does  not  apply  to  certain  cases,  to  have  all  of  the  cases  stated  in  the  informa- 
tion negativelv,  as  they  do  not  come  within  the  rule  requiring  a  negative 
averment  in  the  information. 

a  Brror  to  Adbcit  Bvidbncb  Rblatino  to  a  Diffbrbnt  Transaction  from 

that  Sst  Forth  in  thb  Information. 

It  is  error  to  admit  evidence  relating  to  a  different  transaction  from  that  set  forth 
specifically  in  an  information  charing  a  person  with  violating  the  act 
regulating  the  practice  of  medicine  in  tiiis  state,  when  such  transaction  has 
nothing  whatever  to  do  with  the  one  charged  in  the  information. 

4.  Bvidbncb  that  thb  Board  of  Mbdicai,  Rbgistration  had  Brrbd  in  thb 
Pbrformancb  of  its  Duty,  not  Admissibus. 
A  person  charged  with  having  practiced  medicine  without  a  proper  certificate, 

cannot  show  that  the  state  1x>ard  of  medical  registration   refused  him  one. 

He  cannot  show  that  the  board  had  erred  in  the  performance  of  its  dutv,  or 

that  if  Justice  had  been  done  him  by  them,  he  would  have  received  from  them 

a  certificate. 
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Error. 

King,  J,  (orally.) 

Plaintiff  in  error  was  charged  before  the  police  court  of  Toledo  with 
the  violation  of  some  provisions  of  an  act  entitled  "An  act  to  regulate 
the  practice  of  medicine  in  the  state  of  Ohio/'  which  was  passed  and 
became  a  law  on  February  27,  1896.  92  O.  L..  44.  Some  errors  that 
are  claimed  to  have  occurred  in  that  trial  I  will  notice  briefly. 

It  is  asserted  that  the  court  erred  in  entertaining  jurisdiction  of  the 
cause,  the  information  varying  the  offense  and  the  statement  of  it  from 
the  statement  contained  in  the  afl5davit.  and  that  the  court  had  no 
jurisdiction  whatever  under  the  affidavit  as  it  was  filed.  The  affidavit 
charged  that  the  offense  described  was  committed  in  the  county  of  Lucas ; 
the  information  charged  that  it  was  committed  in  the  city  of  Toledo, 
within  the  county  of  Lucas  and  state  of  Ohio.  It  is  said  that  the  police 
court  had  no  jurisdiction  of  the  offense  as  charged  in  the  affidavit, 
because  the  police  court  of  the  city  of  Toledo  does  not  have  jurisdiction 
of  an  offense  committed  coextensive  with  the  county ;  that  its  jurisdiction 
is  limited  by  a  statute  which  prescribes  that  it  shall  have  jurisdiction  in 
the  city  of  Toledo  and  within  the  territory  within  four  miles  of  the  same. 
Whether  a  conviction  might  have  been  had  upon  the  affidavit  we  do  not 
decide ;  but  immediately  after  the  filing  of  the  affidavit,  and  pursuant  to 
an  ordinance  of  the  city  of  Toledo,  the  prosecuting  attorney  of  the  police 
court  filed  an  information  in  which  he  charged  that  the  offense  was  com- 
mitted in  the  city  ol  Toledo,  and  that  did  not  exclude  the  police  court 
from  its  jurisdiction.     It  then  had  the  power  to  try  the  case. 

The  next  objection  to  the  information  is,  that  it  charges  that  the 
defendant  did  for  a  fee  of  $25,  *' prescribe,  direct,  and  recommend  for  tlie 
use  of  one  Kresantia  Weissenberger  a  certain  drug,  medicine,  or  agency, 
to-wit :  one  bottle  of  dark  liquid  and  one  bottle  of  white  liquid,  the  name 
and  composition  whereof  is  unknown,  for  the  treatment  and  cure  of  a 
certain  bodily  infirmity  *  *  *  unknown,"  the  said  defendant  at  the 
time  not  having  received  or  obtained  from  the  state  board  of  medical 
registration  and  examination  a  certificate,  and  it  is  said  that  the  statute 
under  which  he  was  prosecuted  provides  that  the  act  does  not  apply  to 
certain  cases,  and  that  all  of  those  cases  should  have  been  stated  in  the 
information  negatively.  The  provision  of  the  statute  is  quite  long,  but 
it  provides  that  the  statute  shall  not  be  construed  to  prohibit  services  in 
cases  of  emergency,  or  of  domestic  administration  of  family  remedies, 
and  shall  not  apply  to  any  com  missioned  officer  of  the  U.  S.  army  or  navy 
or  marine  hospital  service.  We  do  not  think  it  was  necessary  to  negative 
in  the  information  these  provisions  of  the  law.  They  do  not  come  within 
the  rule  requiring  a  negative  averment  in  the  information.  That  matter 
was  fully  discussed  by  the  able  judge  of  the  court  of  common  pleas  in 
reviewing  this  case  on  error,  and  with  his  opinion  upon  that  question  we 
are  entirely  satisfied. 

The  information,  as  I  have  already  read,  charges  that  the  defendant 
<fld  prescribe  and  recommend  to  the  person  named  a  certain  drug, 
medicine,  or  other  agency,  to-wit :  one  bottle  of  dark  liquid  and  one  bottle 
of  white  liquid.  On  the  trial  of  the  case,  the  State,  to  make  its  case, 
called  Mr.  Weissenberger,  the  husband  of  the  patient,  as  well  as  the 
patient,  Mrs.  Weissenberger,  herself,  and  also  a  young  lady  by  the  name 
of  Sophia  Wasserman,  and  proceeded  to  show,  and  did  show,  against  the 
objection  of  the  defendant,  that  on  or  about  January  14,  1897,  Mr, 
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Weissenberger  and  his  wife,  pursuant  to  an  appointment  with  the  defend- 
ant, called  at  his  oflBce,  where  they  met  this  lady,  Miss  Wassernian,  and 
that  the  defendant  then  proceeded  with  a  knife  and  other  instrument 
necessary,  to  perform  an  operation  upon  the  arm  of  Miss  Wassernian,  by 
which  he  inserted  a  tube  with  an  air  pump,  and  pumped  blood  from  the  arm 
of  Miss  Wasserman  into  the  arm  of  Mrs.  Weissenberger.  And  the 
operation  is  described  at  some  length  by  all  three  witnesses  I  have  named, 
all  the  testimony  being  objected  to.  It  is  further  shown  in  evidence 
that  Mr.  Weissenberger,  the  husband  of  the  patient,  contracted  with  the 
defendant  for  the  performance  of  this  operation,  tor  which  he  agreed  to 
pay  him  and  did  pay  him  the  sum  of  twenty-five  dollars,  and  the  twenty- 
five  dollars,  as  shown  by  the  evidence,  was  for  nothing  else  except  for 
the  payment  for  this  transfusion  of  blood.  The  evidence  further  shows 
that  after  the  operation  was  performed,  the  defendant  gave  to  Mrs. 
Weissenberger  two  bottles  of  medicine  substantially  like  that  des- 
cribed in  the  information,  and  subsequently  gave  her  other  medicines, 
for  which  he  charged,  and  which  Mr.  Weissenberger  testifies  that  he  paid 
him  at  other  times  and  in  different  sums,  amounting  to  twenty- two  dollars. 

It  is  claimed  that  it  was  error  to  admit  the  testimony  relating  to  this 
occurrence  of  the  transfusion  of  blood.  We  think  it  was.  As  described 
in  the  testimony  of  the  witnesses  it  is  clearly  a  different  transaction  from 
that  set  forth  specifically  in  the  information.  It  had.  so  far  as  the  evidence 
discloses,  nothing  whatever  to  do  with  the  administration  of  medicines, 
or  with  the  administration  of  the  medicines  contained  in  the  two  special 
bottles,  but  was  an  entirely  distinct  operation,  contracted  for  and  paid  for 
by  the  husband  of  the  patient,  independently  of  the  administration  of 
the  medicines;  and  that  the  defendant,  in  the  administration  of  the  medi- 
cine which  he  did  administer,  charged  separately  and  received  his  pay 
separately  for  it. 

The  information  undertakes  to  set  forth  specifically  the  medicine 
administered.  They  proceed  at  great  length  to  show  an  entirely 
different  transaction,  having  no  real  or  apparent  connection  with  the 
administration  of  the  medicine.  It  is  not  enough  to  say  that  both  of  these 
transactions  were  intended  to  cure  the  same  disease.  The  State  having 
seen  fit  to  set  forththe  precise  remedy  employed,  or  the  means  employed, 
in  this  matter,  they  should  be  confined  in  their  proof  to  that.  And  we 
think  it  was  clearly  a  departure  in  attempting  to  show  such  a  transaction 
as  this  transfusion  of  blood  was. 

In  the  course  of  the  trial  the  defendant  offered,  both  upon  the  cross  . 
examination  of  the  State's  witnesses  and  by  his  own,  considerable 
testimony  to  show  that  he  was  a  practicing  physican  of  good  repute,  and 
allowed  by  the  laws  of  the  state  of  Ohio  to  practice  here,  and  had  been  for 
many  years — ^more  than  ten ;  that  he  had  made  application  to  the  state 
board  of  registration  to  be  registered ;  that  he  had  sent  to  that  board 
or  deposited  with  it  the  fee  prescribed  by  the  statute,  and  had  received  a 
receipt  for  the  amount  of  the  fee,  but  that  for  some  reason  unknown  to 
him,  but  which  he  alleged  and  sought  to  prove  were  none  of  the  reasons 
prescribed  in  the  statute,  they  had  refused  him  a  certificate  of  registration. 
We  think  that  the  court  did  not  err  in  the  exclusion  of  all  that  testimony; 
that  the  statute  itself  must  be  followed ;  and  if  defendant  charged  with 
having  practiced  without  a  proper  certificate,  he  cannot  show  that  the 
State  Board  refused  him  one.  He  cannot  show  that  the  board  of 
medical  registration  has  erred  in  the  performance  of  its  duty,  or  that  if 
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justice  had  been  done  him  by  them,  he  would  have  received  from  them  a> 
certificate.     We  do  not  think  he  could  go  into  that  in  his  defense. 

It  is  urged  again  that  this  statute  cannot  be  made  to  apply  to  him ; 
that  as  taking  from  him  his  vested  right  to  practice  medicine  which  had 
been  given  to  him,  it  is  retroactive,  and  to  that  extent — to  the  extent 
that  it  interferes  with  his  right  to  practice  medicine — ^it  is  unconstitur 
tional.  We  decline  to  pass  upon  that  question,  but  will  remand  the  case 
for  a  new  trial.  We  decline  to  pass  upon  it  for  the  reason  that,  as  we  are 
informed,  a  case  involving  that  question  has  already  been  argued  in  the 
Supreme  Cotirt,  which  will  undoubtedly  be  decided  in  a  few  days ;  and 
if  the  court  passes  upon  it  there,  the  question  will  be  decided ;  if  they  do 
aot  pass  upon  it,  and  this  case  should  ever  come  before  us  again,  it  will 
be  time  enough  then  to  consider  and  decide  that  question. 

A  new  trial  will  be  awarded,  and  the  case  remanded  to  the  police 
eo«irt 

G.  A.  Bassett  and  James  &  Beversiock^  for  Plaintiff  in  Error* 

C  E.  Sumner^  for  Defendant  in  Error. 


BILL  OP  EXCEPTIONS— STATUTES, 

[Wood  Circuit  Court,  October  Term,  18»7.] 

King,  Ha3me8  and  Parker,  JJ. 

*BrADNKR  (VlIJUAGft)  V.  Gborgb  Grundbtisch. 

L  AnTHORiTY  OF  Hayor  Rbgardino  thb  Aixowancb  op  a  Bux  op  BxcEPTiowa. 
There  is  no  statnte  conferring  authority  upon  the  mayor  of  a  municipal  cor> 
poration  to  allow  a  period  of  ten  days  from  and  uter  the  oyerruliuff  of  a 
motion  for  a  new  trial,  as  time  in  which  to  prepare,  have  allowed  ana  file  a 
bill  of  exceptions,  setting  forth  the  evidence  and  the  rulings  of  the  mayor 
thereon. 

1  Statutbs  Rbi«atino  to  Bnxs  op  Bxcbptions. 

The  statute  relatin(|^  to  bills  of  exceptions  in  civil  cases  before  jnsticet  of  the 
peace  is  not  applicable  to  criminal  cases  in  mayors'  courts. 

King,  J. 

The  defendant  in  error  was  charged  before  the  mayor  of  the  village 
of  Bradner,  Wood  county,  Ohio,  with  violating  a  village  ordinance  in 
respect  to  creating  a  disturbance,  and  disorderly  conduct.  He  was 
brought  before  the  mayor,  a  jury  empaneled,  tried,  convicted  and  seii« 
tenced  in  pursuance  of  the  terms  of  the  ordinance.  He  prosecuted  error 
in  the  court  of  common  pleas,  and  the  court  of  common  pleas  reversed 
the  judgment  of  the  mayor  on  grounds  that  do  not  appear  in  the  entry, 
and  the  village  prosecuted  this  proceeding  in  error  to  reverse  the  judg- 
ment of  the  court  of  common  pleas  reversing  the  judgment  of  the  mayor. 
The  proceedings  before  the  mayor  except  those  that  occurred  upon 
the  trial,  appear  to  have  been  in  regular  form.  We  do  not  find  any  error 
in  those  proceedings.  Whatever  error  there  may  be,  is  to  be  found  in 
the  proceedings  at  trial  which  appear  by  a  bill  of  exceptions.  In  the 
court  of  common  pleas  a  motion  was  made  to  strike  that  from  the  files, 
which  was  overruled  and  the  village  excepted.  The  precise  error  com- 
plained of  does  not  appear  in  the  journal  entry,  but,  we  understand,  waa 
the  refusal  of  the  mayor  to  give  certain  charges  that  were  requested  on 
•Thlsdeelsioii,  as  to  bills  of  exoeptloos.  is  foilowed  In  Nelson  y.  Quail,  10  Oiro.  Deo.,  801 
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behalf  of  the  defendant.  As  no  error  appears  in  the  record  excepting 
the  bill  of  exceptions,  we  are  required  to  examine  whether  the  bill  of 
exceptions  should  be  looked  into.  The  record  shows  that  at  the  time  of 
the  sentence  or  very  soon  thereafter  a  motion  was  made  for  a  new  trial 
and  overruled,  and  the  mayor  allowed  the  defendant  ten  days  within 
which  to  prepare  and  file  a  bill  of  exceptions,  and  he  did  prepare  and  file 
a  bill  of  exceptions  which  was  allowed  and  signed  by  the  mayor  eight 
days  after  the  judgment  was  entered,  and  the  question  is  whether  the 
mayor  had  authority  to  allow  that  time  and  sign  a  bill  of  exceptions 
eight  days  after  trial.  It  is  said  that  he  had,  because  the  statute  relating 
to  the  trial  of  civil  cases  before  a  justice  of  the  peace,  allows  justices  of 
the  peace  upon  the  overruling  of  a  motion  for  a  new  trial  or  in  cases 
where  a  motion  is  not  necessary,  to  allow  that  period  after  the  trial  and 
to  sign  such  bill  of  exceptions  presented  within  such  time,  but  there  is 
no  statute  that  we  can  discover  which  makes  that  provision  applicable  to 
criminal  cases  before  a  mayor. 

A  mayor  of  an  incorporated  village  has  under  the  statute  found  in 
the  Municipal  Code,  certain  civil  jurisdiction  within  the  village  over 
which  he  is  mayor,  which  is  similar  to  that  of  a  justice  of  the  peace 
within  a  township,  and  the  statute  giving  him  that  authority  provides 
that  he  shall  have  such  criminal  jurisdiction  as  is  thereafter  named  in  the 
.statute. 

Criminal  cases  before  a  court  of  common  pleas  are  tried  by  indict- 
ment. 

Section  7804,  Rev.  Stat.,  provides  that,  "If  a  defendant  feels  himself 
aggrieved  by  any  decision  of  the  court,  he  may  present  his  bill  of  excep- 
tions thereto,  which  the  court  shall  sign,  sLnd  the  same  shall  be  made  a 
part  of  the  record,  and  have  the  same  force  and  efiect  as  in  civil  cases ; 
if  exceptions  be  taken  to  the  decision  of  the  court  overruling  a  motion 
for  a  new  trial,  because  the  verdict  is  not  sustained  by  sufficient  evidence, 
or  is  contrary  to  law,  the  bill  of  exceptions  must  contain  all  the  evidence; 
and  the  taking  of  all  bills  of  exceptions  shall  be  governed  by  the  rules 
established  in  civil  cases." 

There  is  also  another  statute  applicable  likewise  in  a  probate  court 
and  it  gives  the  defendant  or  party  desiring  a  bill  of  exceptions  the  same 
length  of  time  and  the  right  to  take  exceptions  under  the  same  rules  as 
are  laid  down  under  the  statute  relating  to  civil  practice  which  is  a  period 
of  fifty  days  within  which  a  bill  of  exceptions  may  be  allowed  and  filed 
and  made  a  part  of  the  record. 

Obviously  that  part  of  the  statute  has  no  application  to  prosecutions 
before  a  mayor;  so  that  the  provisions  of  sec.  7304,  Rev.  Stat.,  are  not 
applicable,  because  if  they  were,  that  would  extend  the  time  to  fifty  days. 

Now  as  I  have  said,  there  is  no  statute  making  the  provisions  of 
the  civil  practice  before  a  justice  of  the  peace  applicable  to  criminal 
prosecutions  before  a  mayor.  Under  the  statute  relating  to  the  criminal 
jurisdiction  of  the  mayor  found  in  sec.  1826,  Rev.  Stat.,  '*  He  may  sum- 
mon a  jury  and  try  the  accused,  in  any  prosecution  for  the  violation  of 
an  ordinance,  where  imprisonment  is  a  part  of  the  prescribed  punishment, 
and  the  accused  does  not  waive  a  jury ;  and  in  sudi  case  judgment  shall 
be  rendered  in  accordance  with  the  verdict  unless  a  new  trial  for  sufficient 
catise  is  granted,"  and  in  sec.  1828,  Rev.  Stat.,  it  is  provided  that  '*he 
shall  have  final  jurisdiction  to  hear  and  determine  any  prosecution  for 
the  violation  of  an  ordinance  of  the  corporation  unless  imprisonment  is 
prescribed  as  part  of  the  punishment." 
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In  this  case  a  jury  was  empaneled,  and  he  wa«  tried.  Section  1752, 
Rev.  Slat.,  provides  that,  **  Appeals  ma}-  be  taken  from  the  decision  of 
the  mayor  in  civil  cases,  in  the  same  manner  as  from  justices  of  the 
peace.  *  *  *  A.  conviction  under  an  ordinance  of  any  municipal 
corporation  may  be  reviewed  by  petition  in  error  in  the  same  manner  and 
to  the  same  extent  as  was  heretofore  permitted  in  writs  of  error  and 
certiorari^  and  the  judgment  of  affirmance  may  be  reviewed  in  the  same 
manner;  and  for  this  purpose  a  bill  of  exceptions  may  be  taken,  or  a 
statement  of  facts  embodied  in  the  record  on  application  of  any  part}-; 
but  no  such  petition  shall  be  filed  except  by  leave  of  court  or  a  judge 
thereof,  and  such  court  or  judge  has  power  to  suspend  the  sen- 
tence as  in  criminal  cases." 

So  that  while  a  bill  of  exceptions  may  be  taken  or  a  statement  of 
facts  embodied  in  the  record  upon  application  of  a  party  aggrieved,  the 
proceedings  in  error  are  the  same  as  those  heretofore  provided  on  writs 
of  error  and  in  case  of  the  village  of  Bellefontaine  v,  Vassaux,  55  O.  S., 
323,  the  court  would  not  review  the  weight  of  the  testimony  before  the 
mayor,  holding  that  it  was  not  allowed  and  could  not  be  done  in  writs  of 
error  or  writs  of  certiorari.  Now  in  proceedings  for  taking  exceptions 
to  the  decision  of  the  court,  in  thesQ  cases  no  statute  authorizes  a  bill  of 
exceptions  to  be  taken  after  trial  because  there  was  no  time  allowed  for 
writing  out  exceptions.  They  must  be  taken  at  the  time  of  the  decision 
of  the  court  and  reduced  to  writing  and  signed  by  the  trial  judge ;  that 
was  the  statute  and  that  was  the  practice,  and  clearly  there  is  no  provi- 
sion of  the  statute  giving  a  mayor  authority  to  extend  the  lime  for  pre 
paring  a  bill  of  exceptions  in  the  prosecution  of  a  violation  of  an  oidi- 
nance.  Defendant  may  except  to  his  rulings  upon  evidence  and  may 
except  to  his  charge  to  the  jury  or  his  refusal  to  give  charges  requested, 
and  those  exceptions  reduced  to  writing  can  be  reviewed  in  a  court  of 
error,  but  a  bill  of  exceptions  cannot  be  allowed  and  made  a  part  of  the 
record,  if  it  was  taken  at  a  time  after  the  trial.  Several  days  were 
granted  upon  the  application  of  the  defendant  below  for  taking  this  bill 
of  exceptions,  so  we  are  satisfied  that  the  court  of  common  pleas  erred 
in  not  striking  the  bill  of  exceptions  from  the  files,  and  as  the  other  pro- 
ceedings are  regular,  the  court  erred  in  reversing  the  judgment  of  the 
mayor. 

The  judgment  of  the  court  of  common  pleas  reversing  the  judgment 
of  the  mayor  is  reversed  and  the  judgment  of  the  mayor  affirmed. 

Baldwin  &  Harrington^  attorneys  for  plaintiflF. 

Brown  &  Guernsey ^  attorneys  for  defendant. 
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NUISANCE— BLACKSMITHING. 

[Wood  Circuit  Court,  October  Term,  1896.] 

Haynes,  Scribner  and  King,  JJ. 

Sarah  M.  Culver  v,  John  H.  Ragen  et  al. 

BitRom  IN  Allowing  Injunction  to  Restrain  Occupation  of  Premises  near 
Rrsidbnce  for  Blacksmith  Shop. 
Application  was  made  and  a  temporary  injunction  allowed  to  prevent  the  rental 
and  occupation  of  premises,  in  close  proximity  to  valuable  residence  property 
in  Bowling  Green,  as  a  blacksmith  shop,  on  the  ground  of  nuisance :  Helal  th&t 
court  erred  in  granting  the  order,  as  a  person  has  a  rieht  to  carry  on  the  busi- 
ness of  blacksmithing,  if  he  does  it  in  an  ordinary  and  peaceable  manner. 

Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Haynbs,  C.  J. 

In  this  case  a  petition  in  error  is  filed  to  reverse  the  judgment  of  the 
court  of  common  pleas  in  a  case  wherein  Sarah  M.  Culver  was  plaintiff, 
and  John  H.  Ragen  and  Jacob  Snyder  were  defendants.  The  case  was 
heard  upon  the  petition  and  a  demurrer  thereto,  the  petition  being  for 
an  injunction  and  setting  out  that  the  plaintiff,  Sarah  M.  Culver,  is  the 
owner  of  the  west  thirty-two  feet  of  lot  number  one  hundred  and  twenty- 
nine  in  the  village  of  Bowling  Green ;  that  she  and  her  husband  for 
many  years  have,  and  still  occupy  a  brick  dwelling  house  thereon  and 
that  its  value  is  six  thousand  dollars;  that  the  defendant,  Ragen,  has 
secured  a  lease  of  the  lot  immediately  west  of  her  lot,  and  is  about  to 
move  an  old  unsightly  frame  building,  one  story  in  height,  from  another 
portion  of  the  village  and  will  use  it  to  carry  on  the  business  of  horse- 
shoeing, general  blacksmithing  and  repairing  of  all  kinds  of  vehicles  ; 
that  he  will  place  in  the  building,  forges,  anvils  and  other  tools  necessary 
to  carry  on  such  business ;  that  he  will  use  in  his  blacksmith  business 
large  quantities  of  bituminous  coal,  thereby  causing  to  be  generated 
large  quantities  of  smoke  and  soot  which  will  escape  through  a  low 
chimney  in  said  shop  and  be  carried  by  the  wind  against,  upon  and  into 
her  house ;  that  the  soot  and  dirt  will  settle  on  her  roof  and  she  will  be 
unable  to  use  her  cistern  water  for  domestic  purposes;  that  she  has 
seven  windows  on  the  west  side  of  her  house  which  she  must  keep  open 
and  the  said  smoke  will  enter  her  house  and  befoul  it  and  the  contents ; 
that  the  stench  of  burning  hoofs  and  hoof  parings  incident  to  horse- 
shoeing wiU  pass  from  the  shop  to  her  dwelling  and  cause  her  and  her 
family  great  discomfort  and  annoyance;  that  the  noxious  smells  and 
gases  from  the  odor  of  the  horses  brought  to  and  kept  standing  in 
said  shop  will  float  upon  the  atmosphere  and  into  her  rooms;  that 
there  will  be  a  constant  stamping  and  neighing  of  horses,  and  constant 
noise  from  the  anvils  which  will  be  very  disagreeable ;  that  because  of 
the  very  inflammable  character  of  the  furnaces  to  be  used  therein,  the 
sparks  from  the  chimneys  to  said  furnaces  will  greatly  endanger  her 
dwelling  and  prevent  her  from  obtaining  fire  insurance  upon  her  dwell- 
ing, and  that  the  value  of  her  property  will  be  greatly  reduced  if  the 
defendant  is  permitted  to  place  and  use  said  building  as  aforesaid. 

An  injunction  was  granted.  A  demurrer  was  filed  to  the  petition 
which  was  overruled,  and  the  defendants  not  desiring  to  plead  further, 
appealed  the  case  to  the  court. 
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We  think  the  court  ought  not  to  have  allowed  the  injunction  in  the 
case,  at  the  time  it  did.  In  the  first  place,  carrying  on  the  business  of  a 
blacksmith  is  a  usual  and  very  respectable  business.  It  must  be  carried 
on  somewhere.  It  certainly,  unless  there  is  some  extraordinary  reason 
for  not  carrying  it  on,  should  be  allowed  to  be  carried  on  in  the  village 
of  Bowling  Green. 

This  building  was  to  be  placed  on  a  lot  near  the  business  portion  of 
the  village  and  the  right  to  do  that  we  think  is  perfect  in  the  defendants. 
He  has  a  right  to  put  his  building  there  unless  there  is  some  ordinance 
or  some  authority  of  the  village  to  restrain  him  from  putting  it  there. 
The  defendant  has  a  right  to  carry  on  his  business  of  blacksmithing  if 
he  does  it  in  an  ordinary  and  peaceable  manner,  and  the  court  should 
have  waited  until  the  work  was  commenced  and  the  manner  of  carrying 
on  that  work  was  ascertained  before  it  prevented  the  use  of  the  building 
at  all. 

It  may  be  that  in  carrying  off  smoke  the  chimney  might  be  so  con- 
structed as  to  carry  it  over  and  beyond  the  dwelling  in  question.  It  is 
true  that  coal  smoke  is  not  a  very  nice  thing  either  in  a  city  or  a  village, 
but  if  you  use  coal  you  must  have  smoke.  As  used  in  a  city,  it  comes 
down  sometimes  in  large  clouds  and  is  to  some  extent  quite  annoy- 
ing, but  nevertheless,  people  who  live  in  cities  must  endure  inconven- 
iences and  annoyances  of  that  kind  for  the  common  benefit  of  all.  They 
cannot  have  all  the  benefits  of  solitude  and  all  the  benefits  of  a  city  at 
the  same  time. 

I  We  think  also  that  people  would  have  a  right  to  bring  their  horses 
to  the  shop  to  be  shod,  and  in  standing  there  they  will  be  no  more  offen- 
sive than  farmers  bringing  their  horses  to  town  and  hitching  them  to 
hitching  rails  on  the  street  and  allowing  them  to  stand  there.  The  work 
in  the  shop  can  be  carried  on  we  think  without  any  great  amount  of 
inconvenience  or  annoyance  to  the  plaintiff.  It  is  possible  there  might 
be  at  times  some  noise  from  the  anvils  as  there  i;  noise  from  wagons  oi 
omnibuses  or  street  cars,  and  a  thousand  and  one  things  in  a  city.  People 
who  live  in  cities  may  live  where  street  cars  change  and  cross  and  where 
there  is  a  continuous  noise.  In  fact  upon  the  main  streets  of  a  city  like 
Toledo  there  may  be  so  much  noise  that  a  person  can  hardly  do  business, 
yet  this  has  to  be  endured  in  a  city, 

'  We  think  that  blacksmithing  is  a  business  that  has  to  be  done,  but 
if  the  defendant  was  carrying  it  on  in  an  unusual  manner,  he  could  be 
restrained.  It  was  my  duty  to  sit  in  a  case  in  Cleveland  wherein  the 
transfer  company  of  Cleveland  had  established  in  the  upper  part  of  the 
city  on  a  lot  adjoining,  I  think,  the  house  of  Judge  Hutchins,  a  barn 
where  they  kept  horses  and  carriages  in  order  to  reach  the  railroad  depots 
quickly,  and  there  was  great  complaint  made  in  that  case  in  regard  to 
horses  standing  there  and  from  the  odors  that  arose  from  the  urine,  etc., 
and  after  a  full  discussion  of  the  case  the  court  made  some  orders  that 
should  limit  the  manner  in  which  the  horses  were  to  be  kept,  but  we  did 
not  attempt  to  abate  that  business.  They  had  the  same  question  in 
regard  to  the  car  stables  located  on  Ashland  avenue  in  Toledo,  but  they 
never  obtained  an  order  from  the  court  to  have  them  removed.  They 
were  controlled  to  some  extent  in  the  manner  of  carrying  them  on,  but 
they  were  not  abated. 

We  are  very  clearly  of  the  opinion  in  regard  to  the  case  under  con- 
sideration, that  the  action  ot  the  court  was  premature,  and  that  the  judg- 
ment of  the  court  should  be  reversed,  and  the  case  sent  back  for  hearing 
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and  trial.  As  we  have  indicated,  we  think  no  order  should  be  granted 
hy  the  court  until  there  is. an  actual  possession  taken  of  the  premises, 
and  some  action  on  the  part  of  the  defendant  which  indicates  the  man- 
ner in  which  he  is  to  ^exercise  his  trade.  There  is  no  reason  why  the 
defendant  should  be  compelled  to  go  outside  of  the  village  limits  to  do 
business,  or  why  a  person  who  wishes  to  have  his  horse  shod  should 
have  to  follow  the  shop  outside  of  the  village  limits. 

The  judgment  of  the  court  of  common  pleas  is  reversed  and  the 
cause  remanded  for  trial. 

Means  &  Haskell,  for  plaintiff. 

Chase  &  Campbell^  for  defendants: 


NEW  TRIAL— BILL  OF  EXCEPTIONS. 

[Hamilton  Circnit  Court,  March,  1898.] 
Cos,  Smith  and  Swing,  JJ. 

Uphah  Manufacturing  Co.  v.  Gibson  and  Warrington. 
1.  JouRNAi*  Entry  as  to  Ovbrruuno  op  a  Motion  for  a  Nbw  Triai,  Must 

GOVBRN. 

Where  it  is  shown  by  a  jonmal  entry  that  a  motion  for  a  new  trial  was  overmled 
on  a  certain  day,  but  the  bill  of  exceptions  recites  that  it  was  overmled  on  a 
different  day,  the  former  mnst  govern. 

%  TlMB  FOR  ALlioWIKO  A  3lU,  OF  BXCBPTION8  BSOZN8  TO  RUN  FROM  DaTB  OP 
JOURNAZ,  BnTRY. 

A  motion  for  a  new  trial  was  overmled  on  J«ly  22d,  but  was  entered  on  the 
minntes  as  having  been  overruled  on  the  preceding  June  29th,  the  la^  day  o^ 
the  term  at  which  the  trial  occurred.  A  bill  of  exceptions  was  allowed  and 
•iffned  on  September  9th,  forty-nine  days  after  the  overruling  of  the  motion : 
Held^  that  the  fifty  days  allowed  for  signing  the  bill  began  to  run  from  the 
date  of  the  entr^  and  not  from  the  date  of  the  overruling  of  the  motion  as 
shown  on  the  bill. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county. 
Smith,  J. 

As  all  of  the  questions  in  this  case  arise  on  the  bill  of  exceptions, 
and  it  is  claimed  by  the  counsel  for  the  defendants  in  error  that  such  bill 
cannot  be  regarded  or  considered  by  this  court,  this  question  must  be  first 
disposed  of,  for  if  found  in  favor  of  the  defendants  in  error,  the  judgment 
must  be  afiBrmed. 

As  shown  by  the  transcript  of  the  journal  entries,  on  the  15th  day 
of  May,  1895,  the  jury  which  tried  the  case  in  the  court  of  common  pleas 
rendered  a  verdict  in  favor  of  Gibson  &  Warrineton,  the  plaintiffs  below, 
against  the  defendant  company  for  $2,176.38.  On  May  17,  1895.  a 
motion  for  a  new  trial  was  filed  by  the  said  defendant,  and  on  June  29. 
1896,  an  entry  was  made  on  the  journal  of  the  court  overruling  that 
motion,  and  rendering  judgment  in  accordance  with  the  verdict.  This 
was  on  the  last  day  of  the  January  term  of  that  year. 

On  the  same  day  (June  29)  is  an  entry  in  these  words :  "  Now  comes 
the  defendant  and  presents  to  the  court  its  certain  bill  of  exceptions 
herein,  which  being  found  by  the  court  to  be  true,  and  to  have  been  sub- 
mitted to  opposite  counsel  in  accordance  with  the  statute  in  such  case 
made  and  provided,  is  allowed,  signed,  and  on  motion  made  part  of  the 
record  in  this  case/' 
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If  the  bill  of  exceptions  which  is  found  among  the  original  papers 
in  this  case  had  purported  to  have  been  signed  by  the  trial  judge  on  the 
day  when  this  entry  was  made,  of  course  everything  would  have  been  in 
accordance  with  the  provisions  of  the  statute,  and  tlie  qtiestion  raised 
could  not  have  arisen ;  but  instead  of  this  the  bill  expressly  states 
that  it  was  signed  and  allowed  on  the  9th  day  of  September,  1895, 
which  was  seventy-two  days  after  the  overruling  of  the  motion  for  a 
new  trial,  while  the  statute  expressly  provides  that  it  must  be  sub- 
mitted to  the  trial  judge  within  forty  days  after  the  overruling  of 
such  motion,  and  be  signed  by  him  within  fifty  days  after  such  overrul- 
ing, unless  by  endorsement  thereon  such  judge  extends  the  time  for  ten 
days  longer.  It  is  clear,  therefore,  that  if  the  motion  for  a  new  trial  was 
overruled  on  June  29, 1895,  and  the  bill  of  exceptions  was  not  in  fact 
signed  and  allowed  until  September  9th  following,  the  trial  judge  had  lost 
jurisdiction  to  allow  and  sign  any  bill  of  exceptions  based  or  founded  on 
the  overruling  of  such  motion,  and  his  act  in  doing  so  was  a  nullity,  and 
the  bill  can  not  be  regarded  by  us. 

But  it  is  urged  by  the  counsel  for  the  plaintiff  in  error,  that  this  should 
not  be  so  for  these  reasons:  That  the  bill  of  exceptions  itself  shows  by 
a  recitation  therein,  that  the  motion  for  a  new  trial  was  not  overruled 
until  fvly  SS,  1895,  and  that  as  it  was  allowed  and  signed  on  the  9th  day 
of  September,  1895,  which  was  only  forty-nine  days  after  the  overruling 
of  the  motion  for  a  new  trial ;  that  it  was  so  allowed  within  the  fifty  days 
given  by  the  statute,  and  if  the  motion  tn  foci  was  overruled  on  July  22, 
the  claim  would  be  well  founded.  But  as  the  transcript  of  the  journal 
entries  «hows  that  it  was  overruled  on  June  29th  and  not  on  July  22d,  the 
question  arises  whether  a  reviewing  court  is  to  be  governed  by  the  record 
of  the  court  as  shown  by  the  entry  on  the  journal,  or  by  the  statement 
made  as  to  this  by  the  trial  judge  in  the  bill  of  exceptions  signed  by  him 
afterwards..  Before  discussing  this  question  it  may  be  well  to  say,  that 
there  is  an  indorsement  on  the  bill  itself  in  the  handwriting  of  the  judge, 
directinj^^-  the  bill  to  be  filed  on  September  9th,  and  the  entry  allowing  the 
bill  of  exceptions  which  was  copied  upon  the  journal,  is  endorsed  by  the 
trial  J  ud^e  directing  it  to  be  entered  the  same  day,  September  9th ;  but  for 
some  reason,  not  explained,  this  entry  also  appears  upon  the  journal  of 
June  29,  1896,  following  the  entry  of  the  overruling  of  the  motion  for  a 
new  trial. 

We  are  of  the  opinion  vhat  where  the  record  of  the  court,  that  is 
the  journal  entrj'  made,  shows  that  a  motion  for  a  new  trial  was  over- 
ruled on  a  day  named,  and  the  bill  of  exceptions  recites  that  it  was 
overruled  on  a  different  day  ;  that  the  former  must  govern.  The  statute, 
sec.  4962,  provides  that  the  clerk  shall  keep  the  journal,  and  record  the 
proceedings  of  the  court,  and  it  follows  that  if  a  motion  for  a  new  trial 
is  overruled,  it  must  be  entered  upon  the  journal  with  the  date  at  which  it  is 
done,  and  while  such  entry  stands  it  is  conclusive.  It  is  true  that  under 
other  provisions  of  the  statute,  bills  of  exception  when  allowed,  are  to  be 
filed  with  tiic  pleadings  of  the  case,  and  if  desired,  made  a  part  of  the 
record  of  the  case,  but  it  could  not  properly  be  held,  we  think,  that  any 
recital  therein  by  the  trial  judge,  could  in  any  way  override  or  control  a 
regular  entry  on  the  journal  of  the  court,  which  the  law  requires  to  be 
placed  thereon  ;  or,  that  if  the  journal  is  silent  as  to  any  action  of  the 
court,  which  is  required  to  be  there,  that  a  statement  in  the  bill  of 
exceptions  that  such  action  was  had,  will  not  take  the  place  of  the 
journal  entry.     Accordingly  it  has  been  held  by  this  court  in  several 
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cases  that  where  the  journal  of  the  court  shows  that  no  exception  was 
taken  to  the  overruling  ot  the  motion  for  a  new  trial,  a  statement  in  the 
bill  of  exceptions  that  it  was,  would. not  supply  the  defect.  See,  also, 
Heffner  v.  Moyst,  40  O.  S.,  112,  and  Challen  v.  Cincinnati,  40  O.  S.,  113. 

The  difficulty  then  which  meets  the  plaintiflf  in  error  in  this  case  is 
this— the  motion  for  a  new  trial  having  been  overruled.  June  20,  1895, 
and  the  journal  showing  a  bill  of  exceptions  was  allowed  on  that  day, 
there  is  no  such  paper  with  the  files,  the  only  one  being  that  signed  on 
September  9th  and  under  our  holding  in  the  case  of  Bo  wen  v.  Gazlay,  4 
Ohio  Circ.  Dec,  440,  the  journal  entry  of  June  29th  can  not  be  held  to 
apply  to  that  bill  even  it  the  clerk  improperly  marked  it  as  filed  as  of 
June  29th.  And  as  the  journal  shows  no  allowance  of  a  bill  on  September 
9th,  there  is  nothing  to  show  that  the  bill  in  question  was  filed  on  that 
day;  and  if  there  were,  it  would,  as  we  have  held,  have  been  too  late,  as 
it  would  not  have  been  signed  within  fifty  days  from  the  overruling  of 
the  motion. 

In  view,  then,  of  the  facts  in  the  case,  and  the  clear  decisions  of 
the  Supreme  Court  that  the  provisions  of  the  statute  as  to  the  allowance 
of  bills  of  exception  are  mandatory,  and  if  it  appears  from  the  record 
that  they  have  not  been  strictly  complied  with,  that  the  trial  court  has 
not  authority  to  sign  or  allbw  a  bill,  we  feel  compelled  to  hold  that  this 
bill  of  exceptions  can  not  be  regarded,  and  that  the  judgment  must  be 
affirmed. 

//.  P,  Lloyd,  for  plaintijffs  in  error. 

W.  W,  Prather^  for  defendants  in  error. 


APPEALS— GIFTS— ADVANCEMENTS— EVIDENCE. 

[Jefferson  Circuit  Court  1898.] 
Laiibie,  Prazier  and  Burrows,  JJ. 

William  Mbdill,  Admr.,  v.  Henry  Fitzgerald  et  al. 

Same  v.  Same. 

William  Medill,  Admr.,  v.  Robei^t  Lyon  et  al. 

Same  v.  Same. 

1.  To  KsTABUSH  A  Gnrr  by  way  op  Adyancbment  the  Hvidbncb  must  be  Clsak 
AND  Convincing.  « 

Where  a  decedent,  at  his  death,  holds  promissory  notes  and  a  mortgage  executed 
to  him  by  his  daughter  and  her  husband,  in  order  to  establish  a  claim  that 
the  money  for  which  such  instruments  were  ^ven  was  a  gift  to  the  daughter 
by  way  of  advancement  or  otherwise,  the  evidence  must  be  clear  and  con- 
vincing. 

%  Insufficiency  of  Evidence  to  Establish  am  Adva^^cbmsnt,  or  a  Gift 

INTER  vivos  or  CAUSA  MORTIS. 

Bvidence  that  such  money  was  advanced  by  the  father  to  build  a  home  for  the 
daughter,  with  the  intent  that  interest  thereon  should  be  paid  to  him  during 
his  life  and  that  the  principal  should  be  the  daughters,  at  his  death,  is  not 
sufficient  to  establish  an  advancement,  or  a  gift  inter  vivos  or  causa  mortis. 

Laitbib,  J. 

The  cases    of   William    Medill,    as     administrator    of   Christian 
Scbneider,  deceased,  v.  Henry  Fitzgerald  and  wiie»  and  the  same  plain^ 
8  O.  C.  D.        • 
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tiff  V.   Robert  Lyon  and  wife,  are  of  the  same  character,  wherein  the 
parties  appeal,  and  prosecute  error  from  the  same  judgment. 

The  defendants  move  to  dismiss  the  appeals,  and  the  questions  pre- 
sented are  whether  a  party  may  appeal  and  prosecute  error  at  the  same 
time,  from  the  same  judgment ;  and  if  so,  secondly,  whether  there  was 
any  right  of  appeal  in  the  cases. 

So  far  as  the  first  question  is  concerned,  it  has  been  recently  decided 
by  the  supreme  court,  that  a  party  may  appeal  and  proscute  error  at  the 
same  time,  and  if  it  be  determined  that  there  was  no  right  of  appeal, 
hen  the  error  proceedings  would  stand. 

Upon  the  question,  whether  the  cases  were  in  fact  appealable  under 
the  statutes,  we  also  hold  against  the  motion.  Either  party  had  the  right 
to  appeal. 

The  actions  upon  the  part  of  Medill  were  brought,  as  stated  in  his 
petition  upon  three  several  causes  of  action  ;  the  first  two  upon  inde- 
pendent piomissory  notes,  executed  by  the  defendants  to  the  decedent, 
and  the  third  for  the  purpose  of  foreclosing  a  mortgage  given  to  secure 
the  larger  of  the  two  notes  in  each  case. 

There  was  no  denial  in  the  answers  of  the  execution  and  delivery 
of  these  notes  and  mortgages,  but  the  defendants  set  up,  in  each  case,  in ' 
the  nature  of  a  cross-petition,  an  equitable  cause  of  action  to  have  the 
notes  and  mortgage  delivered  up  and  cancelled,  on  the  ground  that  the 
money  which  they  represented  was  a  gift  by  way  of  advancement  to  Mrs. 
Fitzgerald  and  Mrs.  Lyon,  the  daughters  of  the  decedent. 

In  such  a  case,  where  by  cross-petition  the  party  seeks  equitable 
affirmative  relief  which,  if  granted,  would  extinguish  the  legal  cause  ol 
action,  either  parly  has  the  right  of  appeal.  Gill  v.  Pelkey,  54  O.  S., 
348. 

Appeals  were  properly  taken  in  these  cases  and  the  petitions  in  error 
may  be  dismissed. 

The  question  now  recurs  upon  the  disposition  of  these  appeal  cases. 
An  agreement  is  presented  to  us  by  counsel,  that  in  case  this  court  find 
the  appeals  properly  taken  and  good  in  law,  that  we  should  consider  the 
cases  as  tried  before  us  upon  the  testimony  contained  in  the  bill  of  excep- 
tions, the  same  as  if  the  witnesses  had  testified  before  us  orally. 

As  I  have  said,  the  only  issue  in  either  case,  was  upon  an  equitable 
cause  of  action  in  the  nature  of  a  cross-petition,  and  those  equitable 
causes  of  action  were  simply  and  only  that  the  money  represented  by  the 
notes  and  mortgages,  had  been  given  to  the  daughters,  Mrs.  Fitzgerald 
and  Mrs.  Lyon,  by  Christian  Schneider,  the  decedent,  as  an  advance- 
ment, either  in  full  or  in  part  satisfaction  of  their  share  of  his  estate 
upon  his  decease. 

The  burden  of  proof,  therefore,  rested  upon  the  defendants  to  show 
that  the  money  specified  in  these  papers  had  been  given  to  these  women 
as  a  gift  by  their  father ;  by  way  of  advancement  and  I  may  say  here 
that  in  a  case  like  this,  where  notes  were  taken  for  the  money,  signed 
"by  both  husband  and  wife,  and  the  payment  of  those  notes  secured  by 
mortgage  on  the  property  which  it  was  claimed  the  money  was  given  to 
build,  a  mere  preponderance  of  the  evidence  is  not  suflBcient  to  estab- 
lish the  afl&rmative  of  that  issue  upon  the  part  of  the  defendants.  In 
all  such  cases  the  evidence  must  be  clear  and  satisfactory  that  such  was 
the  agreement  between  father  and  daughter,  and  a  mere  preponderance, 
which  is  the  rule  in  all  ordinary  civil  cases,  is  not  sufficient. 
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In  the  case  against  the  Fitzgeralds,  the  two  notes,  one  for  $300 
and  one  for  (800,  were  payable  one  year  after  their  date,  and  were 
dated  in  September,  1891.  The  claim  is  that  in  the  spring  prior  thereto, 
the  father  gave  them  the  money  represented  by  these  notes,  to  build 
a  house  for  themselves  upon  the  lot  in  question.  It  is  alleged  in  the 
cross-petition  that  the  decedent  gave  this  lot  to  them  at  that  time,  but 
there  is  no  evidence  of  it.  Fitzgeralds,  or  one  of  them,  owned  the  lot ; 
which  one  does  not  appear,  nor  does  it  appear  from  whom  the  title  was 
derived,  nor  is  it  material  to  the  disposition  of  the  case. 

The,  same  thing  is  true  as  to  the  Lyons  case,  but  in  that  instance 
the  house  was  built  and  the  money  advanced  in  1894  and  the  notes 
executed  December  24,  1894,  more  than  three  years  after  the  Fitzgeralds', 
but  when  the  house  was  finished  is  not  distinctly  shown  in  the  evidence. 
In  one  case,  the  contractor  who  had  built  the  Fitzgerald  house,  testified 
that  Fitzgerald  paid  him  the  money,  and  not  Schneider,  and  in  the  other 
case  the  contractor  who  built  the  Lyons  house  says  that  Schneider  paid 
most  oi  the  money,  and  Lyon  paid  him  some ;  but  when  the  money  was 
paid  or  given,  or  the  houses  finished,  is  not  definitely  shown.  The 
daughter  of  Fitzgerald,  testifies  that  in  the  spring  of  1891,  as  she  came 
home  from  school,  her  father,  mother,  and  grandfather  were  upon  the 
porch  of  the  house  they  lived  in,  and  she  heard  her  grandfather  say  he 
would  give  her  mother  and  father  money  to  build  a  house,  and  her  Aunt 
Menie,  too — that  was  Mrs.  Lyons — ^and  her  grandfather  said,  "You  had 
better  take  it  now  as  any  other  time,'*  and  she  says,  '*They  said  all 
right,  and  they  took  the  money  and  built  the  house."  But  that  any 
money  passed  at  that  time,  or  that  she  saw  the  money,  does  not  appear. 
It  is  a  general  statement  or  conclusion  ot  hers,  that  they  took  the  money 
and  built  the  house. 

There  is  no  evidence  really  as  to  when  the  money  was  given, 
except  that  it  must  have  been  paid  by  Mr.  Schneider,  or  handed  over  to 
the  parties,  while  the  houses  were  building.  At  all  events,  in  each 
instance,  after  the  house  was  finished  these  notes  were  executed  for  the 
amount  that  Mr.  Schneider  had  advanced,  and  a  mortgage  taken  by  him 
to  secure  the  larger  note.  In  each  instance  there  were  two  notes  given, 
of  the  same  date,  payable  one  year  thereafter,  one  for  $800  and  one  for 
$800  by  the  Fitzgeralds ;  and  one  for  $800  and  one  for  $500  by  the 
Lyons,  but  for  some  unexplained  reason  the  decedent  did  Hot  include 
both  notes  in. the  mortgage. 

Now,  an  advancement  is  a  gift  to  take  effect  immediately,  as  the 
share,  or  part  of  the  share,  of  a  child  in  the  estate  of  the  father,  which 
the  child  would  otherwise  receive  at  his  death,  intestate.  It  is  a  gift 
absolute,  to  take  effect  immediately.  And,  therefore,  it  was  incumt^nt 
upon  these  defendants  to  show  that  the  money  represented  by  these 
papers  was  a  gift  absolute,  and  to  take  effect  at  once. 

Here  the  old  gentleman  took  notes  from  each  for  the  amount 
advanced,  signed  not  only  by  the  daughters,  but  by  their  husbands,  each 
payable  a  year  after  its  date,  with  a  mortgage  on  each  house  from  each 
couple  to  secure  the  larger  part  of  the  indebtedness  represented  on  the 
face  of  the  papers. 

On  the  face  of  things,  therefore,  it  was  not  a  gift,  but  a  loan. 

In  what  manner  and  to  what  extent  did  these  defendants  rebut  this, 
and  show  that  the  papers  did  not  represent  the  true  contract — that 
instead  of  it  being  a  loan,  a  debt  from  them  payable  to  the  old  gentle- 
man in  one  year,  it  was  an  absolute  gift  to  take  effect  inpreseniu 
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The  evidence,  'offered  by  the  defendants  themselves,  taking  it  all 
jttst  as  it  stands  in  the  bills  of  exceptions,  instead  of  sho^ung  an  abso- 
lute gift,  to  take  effect  in  presenii^  shows  a  gift  to  take  effect  at  death, 
if  at  all. 

The  brother  of  the  decedent  testified  that  the  decedent  told  him 
he  had  given  this  mone}'  to  his  daughters  to  build  houses,  and  had  taken 
notes  and  mortgages  for  it.  (the  only  witness  in  the  case  that  ever  heard 
the  decedent  speak  of  the  notes  and  mortgages;. 

Mrs.  Schneider,  who  is  a  sister-in-law  of  Christian  Schneider,  the 
deceased,  testified  that  he  said  ;  "  He  gave  the  girls  money  to  build 
the  houses  and  they  have  to  pay  him  interest  as  long  as  he  lived.  He 
have  to  live  on  the  interest  and  when  he  is  dead,  it  is  the  girls." 

William  Y.  Durban  testified  that  the  decedent  ''said  several  times, 
along  in  1894  and  1895,  after  both  houses  had  been  built,  that  he  had 
helped  his  daughters  to  build  their  houses  in  order  for  them  to  have 
homes ;  that  they  were  to  pay  him  interest  while  he  lived,  and  at  his 
death  it  was  to  be  theirs.  He  didn't  say  he  held  any  notes  or  mortgages 
against  them,  but  he  said,  if  they  didn't  pay  him  the  interest,  he  could 
sell  the  property ;  he  wanted  the  interest  to  live  on  while  he  lived,  but 
if  they  didn't  pay  the  interest,  he  could  sell  the  property."  And  upon 
cross-examination  he  says :  "  Q.  He  said,  when  he  died  he  intended  to 
give  it  to  them.  Is  that  it?  A.  Yes,  sir."  In  his  re-direct  examina- 
tion, he  says :  **  Q.  Did  he  say  he  intended  to  give  it,  or  that  it  was 
theirs  when  he  died  ?  A.  He  said  it  would  be  theirs  when  he  died." 
"Re-cross  examination.  "  Q.  He  didn't  say  it  was  theirs  then  ?  A.  No, 
sir,  because  it  wouldn't  be  theirs  as  long  as  he  was  collecting  interest  on 
it." 

Mrs.  James  Craig  says :  **Q.  He  said  that  he  had  given  Yetta  and  Menie 
money  to  buy  this  property.  Q.  Did  he  say  how  much?  A.  I  couldn't 
say  exactly,  but  it  seems  to  me  that  he  gave  Yetta  $1,100,  and  then  he 
thought  he  ought  to  give  Menie  something  and  he  gave  her  $800,  and 
they  built  their  houses.  Q.  Did  he  say  he  had  notes  and  mortgages 
against  them  ?  A.  No,  sir.  He  said  they  had  to  pay  him  the  interest 
on  this  money  his  life  time  to  keep  him,  and  at  the  end  of  his  life  he 
expected  them  to  keep  their  property.  That  is  the  conversation  he  had 
with  me.  It  is  no  interest  to  me.  Q.  He  didn't  say  whether  he  had 
one  or  two  notes  ?  A.  He  didn't  say  he  held  any  notes  or  mortgages. 
Q.  But  he  said  they  had  to  pay  interest  during  his  life  ?  At  his  death 
he  expected  to  give  them  the  houses  ?  A.  He  didn't  expect  to  give  it, 
he  had  given  it.  He  expected  them  to  keep  it.  He  wanted  interest  on 
the  money  during  his  life  time.  Q.  At  the  end  of  his  life  it  was  theirs? 
A.  At  the  end  of  his  life  he  was  going  to  let  them  have  it.  Q.  He 
had  given  it  to  them — he  gave  it  to  them.  Explain  that  to  me,  A.  I 
am  telling  you  as  he  told  me.  He  said  he  gave  Yetta.  I  think,  $1,100,  I 
wouldn't  be  sure,  and  they  were  going  to  build  a  small  house  or  had  a 
small  house,  and  he  proposed  her  to  have  a  better  and  a  larger  house. 
He  gave  her  $1,100,  I  think  that  was  it.  Then  he  wanted  Henry  Fitz- 
gerald to  pay  him  interest  on  that  during  his  life  and  he  was  going  to 
make  him  do  it,  and  at  the  end  of  his  life,  the  property  would  be  theirs. 
Q.    That  is  what  he  told  you  ?    A.    Yes,  sir." 

Mr  Ellis  says:  "After  Henry  Fitzgerald's  house  was  built,  him 
and  me  got  into  conversation  in  the  shop.  We  got  to  talking  about 
building  and  about  the  children.  He  said  he  allowed  to  give  the  girls 
this  property  at  his  death.     He  said  he  would  hold  a  claim  on  it  and  ii 


Digitized  by 


Google 


VIIL  CIRCUIT  COURTS.  133 

Medill,  Admr.,  ▼.  Fitzgerald  et  aL 

they  would  pay  him  a  small  interest  up  to  his  death,  the  property  would 
be  the  girls* .  He  said  he  intended  to  give  Charley — he  told  me  the 
amount,  but  I  don*t  know  what  the  amount  was.  Afterwards  he  said 
Charley  sent  again  to  him  for  money.  He  said  John  and  him  went  in  the 
pottery.  He  didn't  say  he  paid  any  for  John,  but  that  John  and  him  had 
taken  stock  ill  the  pottery.  Q.  Did  you  have  any  talk  afterwards  about 
Mr.  Lyon  ?  A.  Not  that  I  know  of.  Q.  He  never  talked  about  Mr. 
Lyon's  house  ?  A.  No  sir,  nothing  more  than  he  said  he  intended  to 
give  the  g^ls  their  share  of  the  property.  Q.  That  was  before  Mr. 
Lyon  built  his  house?  A.  Yes  sir.  Q.  After  Mr.  Lyon  built  you 
had  a  talk  again  ?  A.  Yes  sir.  He  said  he  would  claim  a  little  interest. 
He  wouldn't  charge  much  interest  until  his  death  and  then  the  property 
would  belong  to  the  girls.  I  told  him  at  the  same  time — why  don't  you 
make  them  a  deed — I  give  my  children  a  deed  apiece  for  a  house  and  lot. 
I  says,  why  don't  you  keep  a  little  claim  on  it ;  I  says,  I  thought  I  might 
as  weU  have  the  good  of  it  as  other  people.  I  couldn't  get  any  rent  for 
it  and  everybody  that  lived  in  it  cheated  me  out  of  the  rent  and  I  wanted 
dear  of  paying  taxes  for  it.  Q.  What  did  he  say  to  that  ?  A.  He 
laughed  and  said  it  was  time  enough  when  he  died  for  the  girls  to  get 
the  property.  He  said  he  intended  tor  them  to  have  homes  and  help 
them  build  their  homes  and  proposed  for  them  to  have  them." 

So  the  defendants  themselves  proved  the  declarations  of  the  old 
gentleman,  that  it  was  a  gift,  not  to  take  effect  immediately,  but  at  his 
death,  which  was  consistent  with  the  fact  that  he  had  taken  notes  and 
mortgages  for  the  amounts. 

That  he  failed  to  carry  out  his  intention  cannot  now  be  helped.  It 
is  possible,  ignorant  man  as  he  was — and  these  parties  all  seem  to  be 
iguorant — he  may  have  believed  that  because  he  did  not  record  the 
mortgage  it  would  not  be  good,  and  would  be  worthless  at  his  death. 

It  appears  from  the  evidence  of  Mr.  Fitzgerald  and  Mr.  Lyon,  that 
after  the  death  of  the  decedent  they  approached  Medill,  the  administrator, 
about  these  notes  and  mortgages,  and  asked  him  if  they  could  be  collected; 
that  Medill  told  them  yes,  that  he  was  going  to  try  to  collect  them,  they 
must  make  some  payment ;  that  he  put  the  mortgages  on  record  as  soon 
as  he  discovered  them,  and  he  was  going  to  foreclose  them  if  they  did  not 
make  some  arrangements  about  them. 

What  was  their  answer  about  it  at  the  time,  from  their  own  testi- 
mony ?  Why,  they  said  we  never  expected  to  pay,  or  to  have  to  pay  those 
notes ;  the  old  gentleman  gave  the  money  to  our  wives,  and  he  said  he 
would  not  record  the  mortgage,  and  the  mortgage  is  no  good.  They 
made  no  claim  whatever  that  this  money  was  given  to  the  wives  as  their 
share  in  whole  or  in  part  of  the  amount  they  would  receive  at  the  death 
of  the  father  out  of  his  estate.  Ignorant  people  as  they  are,  they  would 
know  about  such  gifts,  although  they  might  not  know  the  technical  names 
thereof. 

This  is  consistent  with  the  statement  of  Mr.  Conway,  another  wit- 
ness on  the  part  of  the  defendants,  who  testified.  "  Mr.  Schneider  and 
I  were  particular  friends.  I  used  to  go  over  there  often.  I  lived  right 
across  the  street  from  him.  He  was  telling  me  who  owed  him  and  he 
told  me  Mr.  Lyon  owed  him  $800  and  Mr.  Fitzgerald  $700.  He  told 
me  they  hadn't  been  paying  the  interest.    That  is  what  he  told  me." 

The  witness  was  mistaken  as  to  the  amounts,  but  the  defendants 
themselves  were  showing  that  the  decedent  referred  to  the  monies  sectured 
by  the  mortgages. 
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It  is  far,  therefore,  from  being  made  clear  that  this  was  a  gift  by  way 
of  advancement ;  and  it  is  equally  clear  that  it  was  not  a  gift  inter  vivos. 
The  same  testimony  that  shows  it  was  not  an  advancement  shows  it  was 
not  a  gift  inter  vivos.  To  be  such  it  must  be  clear  that  there  was  a  gift 
and  delivery  of  the  money,  to  take  effect  at  once.  Nor  would  it  be  a  gift 
causa  7nortis  because  obligations  were  taken  for  the  money  and  were  held 
by  the  decedent  until  his  death. 

We  are  compelled  to  come  to  this  conclusion.  We  have  examined 
this  case  thoroughly  and  would  be  pleased  if  we  could  save  these  poor  peo- 
ple their  homes,  because  we  are  convinced  the  decedent  intended  to  give 
them  this  money,  but  ignorantly  failed  to  legally  carry  out  that  intent. 
Unfortunately  we  are  unable  to  do  it. 

Judgment  musr  be  taken  for  the  plaintiff  in  each  case. 

IV.  L.  Medilly  attorney  for  plaintiff  (in  both  cases). 

Erskine  &  Erskine  and  Rogers  &  McCauslen,  attorneys  for 
defendants. 


CARRIERS  OF  PASSENGERS. 

[  Lucas  Circuit  Court,  December  1, 1897.] 
King,  Haynes  and  Parker,  JJ. 

L.  S.  &  M.  S.  Ry,  Co.  v.  Edwabd  Mortal. 
1.  Provisions  in  a  Return  Trip  Ticket  not  Binding  on  Passbngbr  uhlbss 

^SSBNTBD  to  BY  HiM. 
A  provision  printed  upon  the  face  of  a  first-class  retuxn  trip  railr^d  ticket  to 
the  effect  that  the  same  will  not  be  valid  for  the  return  journey  unless  the 
original  purchaser  shall  procure  the  same  to  be  stamped  by  the  agent  of  the 
company  at  the  place  from  which  such  return  journey  is  authorized,  and 
before  it  is  begun,  forms  no  part  of  the  contract  between  such  purchaser  as  a 
passenger  ana  such  company  as  a  carrier  of  passengers,  and  does  not  qualify 
the  usual  rights  and  obligations  of  either,  if  such  purchaser  is  not  required 
to  and  does  not  subscribe  or  assent  to  such  conditions  before  or  at  the  time  he 
purchases  such  ticket. 

8.  The  Purchaser  of  such  Ticket  dobs  not  nr  its  mere  Acceptance, 
Acquiesce  in  such  Provisions. 
The  purchaser  of  such  ticket  doen  not,  by  its  mere  acceptance,  acquiesce  in  and 
bind  himself  to  such  terms  or  conditions  printed  upon  his  ticket. 

3.  The  Fact  that  the  Ticket  is  Sold  at  the  Ordinary  Holiday  Rate, 
does  not  Affect  the  Purchaser's  Rights. 

The  facts  that  the  ticket  is  sold  at  a  rate  somewhat  less  than  the  regular  rate, 
and  is  limited  in  time  from  December  23d  to  January  2d  following,  and  is  an 
ordinary  holiday  ticket  sold  at  the  ordinary  holiday  rate,  which  facts  are 
known  to  the  purchaser,  do  not  take  the  case  out  of  the  rule  above  stated. 

4.  Ejection  of  Passenger  is  Wrongful  and  Actionable. 

The  ejection  of  such  passenger  holding  such  ticket  from  a  train  upon  which  he 
is  seeking  to  make  the  return  journey  within  the  time  limited,  is  wrongful 
and  actionable. 

Parker,  J.  (orally.) 

On  December  24, 1894,  the  defendant  in  error  purchased  two  tickets 
from  a  ticket  agent  of  the  C,  C,  C.  &  St.  L.  R.  R.  Co.,  at  Marion,  Ohio, 
for  a  trip  from  Marion,  Ohio,  to  Erie,  Pa.,  and  return  to  Marion,  Ohio. 
The  tickets  were  over  the  line  of  railroad  of  said  company  to  Cleveland 
and  thence  over  the  line  of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  to  Erie,  returning  by  the  same  course. 
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These  tickets  were  purchased  for  the  purpose  of  the  passage  of  the 
plaintiff  and  his  wife  and  family,  the  family,  beside  the  wife,  consisting  of 
four  children,  their  ages  ranging  from  one  year  old  to  ten  years  old. 
When  the  defendant  in  error  applied  for  the  tickets  he  was  inquired  of  by 
the  agent  of  the  company  at  Marion  whether  he  desired  holiday  tickets 
or  holiday  rates,  and  he  nodded  his  head  or  in  some  way  indicated  his 
assent.  It  appears  that  the  rate  for  a  holiday  ticket  was  somewhat  less 
than  the  regular  rate  over  those  roads  between  those  points.  It  also 
appears  that  the  holiday  tickets  were  limited  in  time  for  the  passage,  and 
that  this  was  understood  by  the  defendant  in  error  at  the  time  he  pur- 
chased the  tickets ;  that  the  limit  for  return  upon  those  tickets  was  Jan- 
uary 2, 1895.  He  and  his  family  took  passage  upon  the  road  at  Marion, 
proceeding  to  Cleveland,  thence  over  the  line  of  the  road  of  the  plaintiff 
in  error  to  Erie,  Pa.,  the  tickets  being  accepted  for  such  passage  without 
question  by  the  conductors  of  both  lines  of  railroad. 

Defendant  in  error  with  his  family  started  from  Erie  to  return  to 
their  home  at  Marion  on  December  31,  1894,  boarding  a  train  on  the  road 
of  the  plaintiff  in  error  at  about  ten  o'clock  in  the  forenoon  of  that  day. 
After  the  train  had  proceeded  a  short  distance  westward  from  the  city  of 
Erie  on  its  course  to  Cleveland,' the  conductor  pas.sed  through  and  the 
tickets  were  priesented  to  him.  He  notified  defendant  in  error  and  his 
wife  that  the  tickets  were  not  good  for  their  passage.  At  that  time  he 
did  not  advise  them  why,  but  returning  a  few  minutes  later  he  informed 
them  that  the  tickets  were  not  good  and  that  they  must  pay  fare  or  leave 
the  train  at  the  next  station,  which  was  Swanville,  about  ten  miles  west 
of  Erie,  because  they  had  not  procured  them  to  be  stamped  by  the 
agent  of  the  plaintiff  in  error  at  Erie,  and  called  their  attention  to  a 
certain  provision  printed  upon  the  face  of  each  of  the  tickets  which 
reads  as  follows : 

'•4th.  It  is  not  good  for  return  passage  unless  the  original  pur- 
chaser identifies  himself  or  herself  as  such  to  the  authorized  agent  of  the 
Lake  Shore  &  Michigan  Southern  Railway,  at  point  between  punch 
marks,  before  commencement  of  return  journey,  and  when  this  ticket 
is  officially  executed  by  being  signed  in  ink,  and  stamped  by  such  agent 
in  space  provided  on  back  of  this  contract,  it  shall  then  be  good  for 
return  journey  to  original  starting  point  if  used  with days  next  fol- 
lowing date  of  such  execution ;  provided  further,  such  return  limit  shall 
not  extend  beyond  date  punched  under  head  of  '^Extreme  Return  Limit," 
which  date,  as  I  have  said,  was  the  2nd  day  of  January.  1895. 

Because  of  this  notification  and  requirement  upon  the  part  of  the 
conductor,  they  alighted  from  the  train  when  it  arrived  at  Swanville. 
There  is  some  dispute  as  to  whether  the  conductor  was  himself  present  at 
the  time  they  got  off  the  train  at  Swanville, — whether  it  was  not  the 
brakeman,  as  contended  by  the  railroad  company,  instead  of  the  con- 
ductor as  contended  by  the  defendant  in  error,  but  that,  in  the  view  we 
take  of  the  case,  is  immaterial.  While  there  was  no  force  or  violence 
used  to  eject  them  from  the  train,  we  find  that  the  record  supports  the 
allegation  that  they  were  required  by  the  conductor  to  leave  the  train. 
If  they  had  been  permitted  to  remain  upon  this  train  it  appears  that  they 
ivould  have  arrived  at  their  home,  Marion,  Ohio,  about  o  o'clock  in  the 
evening  of  that  day.  They  were  required  to  wait  some  time  at  Swan- 
ville. when  they  obtained  passage  upon  another  road  running  by  the 
station  of  the  road  of  the  plaintiff  in  error,  and  returned  to  Erie,  Pa., 
where  they  procured  the  tickets  to  be  stamped,  as  required  by  this  pro- 
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vision,  by  the  agent  of  the  plaintiff  in  error,  and  then  they  boarded  a 
later  train  on  the  road  of  plaintiflf  in  error  and  pursued  their  journey 
homeward,  their  tickets  being  accepted  by  the  conductor  upon  that  train, 
and  arrived  home  about  1  o'clock  of  the  following  morning. 

An  action  was  brought  by  the  defendant  in  error  (plaintiff  below) 
for  the  damage  which  he  says  accrued  to  him  by  reason  of  the  tort  com- 
mitted by  the  plaintiff"  in  error,  (defendant  below)  through  its  servant  in 
requiring  him  to  leave  this  train  at  Swanville,  he  contending  that  his 
ticket  did  not  require  a  stamp  tipon  it  by  the  agent  at  Erie,  that  it  should 
have  been  accepted  by  the  conductor,  that  he  should  have  been  permitted 
to  remain  and  ride  upon  the  train  and  that  the  action  of  the  railroad  com- 
pany through  its  servant,  the  conductor,  in  requiring  him  to  leave  the 
train  was  wrongful.  He  claims  damages  on  account  of  the  loss  of  time, 
inconvenience,  etc.,  incident  to  this  action  of  the  conductor  and  for  the 
injury  to  his  feelings,  the  humiliation  and  mortification  that  he  suffered 
by  reason  of  being  required  to  leave  the  train  in  the  presence  of  many 
passengers,  who,  he  says,  were  upon  the  train  at  the  time  and  observed 
what  occurred.  Though  the  ticket  held  by  or  for  his  wife  is  identical  iti 
form  with  that  held  by  defendant  in  error,  yet  as  this  action  involves  his 
right  only,  I  shall  hereinafter  refer  to  his  ticket  only. 

In  addition  to  this  provision  which  I  have  read,  there  are  other  pro- 
visions printed  upon  the  ticket  limiting  the  right  of  the  passenger  hold- 
ing it  and  limiting  the  duties  and  obligations  of  the  railroad  company 
with  respect  to  such  passenger  making  them  somewhat  different  and  less 
than  the  duties  and  obligations  of  a  railroad  company  to  an  ordinary 
passenger  holding  an  ordinary  ticket.  These  are  set  forth  in  paragraph 
numbers  1  to  It  inclusive. 

Following  the  provisions  printed  upon  the  face  of  the  ticket,  is  a 
space  left  for  the  signature  of  the  purchaser  of  the  ticket,  and  another 
space  left  to  be  filled  by  the  signature  of  the  agent  selling  the  ticket  as  a 
witness  to  the  signature  of  the  purchaser,  another  space  for  the  date  of 
the  sale  to  be  filled  by  the  agent  selling  the  ticket,  and  upon  the  back  of 
the  ticket  is  a  blank  form  reading  as  follows : 


**Agent  of  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  R*y  Co. 
will  stamp  in  space  below. 


"Agent  of  the  Lake  Shore  & 
Michigan  Southern  R'y  will  stamp 
in  space  below  and  witness  signa- 
ture of  original  purchaser. 

"In  compliance  with  my  contract  with  the  Cleveland,  Cincinnati. 
Chicago  &  St  Louis  Railway  Co.  and  lines  over  which  this  ticket  reads, 
I  hereby  subscribe  my  name  as  the  original  purchaser  of  this  ticket. 

Original  purchaser. 

"Witness:  

"Dated 189.. 

None  of  these  blanks  were  filled  in.  The  purchaser  was  not  required 
to  sign  the  ticket  upon  obtaining  it  and  paying  for  it-  The  agent  of  the 
company  at  Marion  did  not  sign  it,  the  purchaser  did  not  present  the 
ticket  to  the  agent  at  Erie  before  taking  passage  upon  the  train  from 
which  he  was  ejected,  nor  did  he  sign  it  in  the  blank  upon  the  back  of 
the  ticket. 

That  the  agent  of  the  C,  C,  C.  &  St.  L.  R.  R.  Co.  at  Marion  and 
said  company  were  the  agents  of  the  plaintiff  in  error  in  selling  the  ticket 
in  question,  is  fairly  established  by  the  evidence  in   this  case.     The 
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acceptance  of  the  ticket  on  the  going  trip,  the  rejection  for  certain  specific 
reasons  only  by  the  conductor  of  the  plaintiff  in  error,  the  subsequent 
stamping  of  the  ticket  by  the  ticket  agent  at  Erie,  the  subsequent  accept- 
ance, etc.,  are  sufificient  evidence  of  agency,  or  of  ratification  of  the 
authority  of  the  agent  at  Marion. 

There  is  no  evidence  tending  to  show  that  the  conductor  did  not  act 
in  entire  good  faith  in  requiring  the  defendant  in  error  to  leave  the  train; 
but  the  fact  that  the  conductor  may  have  acted  in  good  faith  and  may 
have  supposed  that  he  was  obeying  the  rules  of  the  company,  even  if  he 
was  in  fact  obeying  the  rnles  of  the  company  laid  down  for  his  guidance, 
Would  afford  no  excuse  to  the  company  in  a  suit  brought  against  it  for 
tort  in  the  violation  of  its  contract  with  the  passenger.  This  has  been 
recently  held,  though  perhaps  it  is  so  plain  that  it  does  not  require  the 
citation  of  any  authorities  in  support  of  it,  in  the  case  of  The  P.,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Reynolds,  56  O.  S.,  370.  At  page  884,  Judge  Min- 
shall,  in  the  closing  paragraph  of  the  opinion,  uses  this  language  : 

"The  general  principle  derived  from  the  cases  is,  that  where,  by  the 
fault  of  an  agent  of  the  company,  a  passenger  takes  the  wrong  train,  or 
is  without  a  ticket,  or  one  imperfectly  or  erroneously  stamped,  or  for  any 
similiar  reason,  and  is  ejected  by  the  conductor  of  the  train,  in  pursuance 
of  the  rules  the  company,  it  is  liable  to  him  as  for  a  tort.  The  rule  con- 
cedes to  the  company  the  right  to  make  reasonable  rules  for  the  conduct 
of  its  business  and  to  require  their  enforcement  by  its  agents.  The  con- 
tingency that  in  certain  cases  the  company  will  be  made  liable  b}'  the  act 
of  its  conductor  in  following  its  rules,  where  the  appearances  on  which 
the  acts  created  by  the  fault  of  another  agent,  of  which  he  had  no 
knowledge,  is  a  risk  incident  to  the  privilege  enjoyed  of  making  rules, 
and  it  should  suffer  for  the  fault  of  the  agent  that  caused  the  mistake, 
rather  than  an  innocent  person." 

The  principal  question  presented  for  our  consideration  arises  upon 
the  charge  of  the  court  as  to  the  rights  and  obligations  of  the  plaintiff 
below  as  a  passenger,  and  of  the  defendant  below  as  a  carrier  of  passen- 
gers under  the  facts,  and  especially  with  reference  to  this  clause  No.  4, 
printed  upon  the  face  of  the  ticket. 

The  court  charged  the  jury  in  effect  that  if  the  plaintiff  below  knew 
of  this  matter  printed  upon  the  ticket  before  or  at  the  time  he  purchased 
and  received  the  ticket,  or  if  by  the  use*of  reasonable  prudence,  care  or 
diligence,  he  might  or  ought  to  have  then  known  of  it,  he  was  bound  by 
it  as  a  part  of  the  contract  respecting  his  rights  to  travel  or  be  carried  as 
a  passenger,  and  that  under  such  circumstances  the  conductor  of  the 
defendant  company  has  a  right  to  eject  him  from  the  train ;  but  if  he  did 
not  then  know  of  it,  or  might,  or  ought  not  to  have  become  aware  of  it, 
he  was  not  bound  by  it  and  his  ejection  from  the  train  was  wrongful. 

Plaintiff  in  error  contends  that  this  is  error,  that  the  stipulations  or 
conditions  printed  upon  the  ticket  form  a  part  of  the  contract  for  carriage, 
and  that  the  defendant  in  error  was  bound  thereby  whether  he  knew  of  or 
read  the  same  before  or  at  the  time  he  bought  the  ticket  or  not ;  that  he 
was  bound  to  know  and  observe  what  was  printed  plainly  upon  his  ticket; 
that  even  if  the  omission  of  the  agent  at  Marion  to  require  him  to  sign 
the  ticket  at  the  time  he  purchased  it  amounted  to  a  waiver  of  the  require- 
ment that  he  must  sign  it  on  the  back  for  the  purpose  of  identification 
at  the  Erie  oflSce,  that  that  would  not  operate  as  a  waiver  of  any  of  the 
other  conditions  printed  on  the  ticket,  and  especially  not  that  as  to  having 
it  stamped  by  the  agent  at  Erie. 
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Since  the  purchaser  of  the  ticket  did  not  sign  this  ticket  at  the  ofl&ce 
where  issued,  and  did  not  by  knowledge  and  acquiescence,  or  otherwise, 
assent  to  these  provisions  and  limitations,  it  would  seem  to  present  a 
question  whether  they  could  have  had  any  effect  upon  him  in  any  aspect  of 
the  case  rather  than  whether  any  thing  was  waived. 

Did  the  company  ever  require  or  seek  to  require  him  to  agree  to 
these  qualifications  of  the  general  duties  of  the  company  on  the  one 
hand  or  of  the  rights  of  the  passenger  on  the  other  hand?  We  are  of  the 
opinion  that  under  the  circumstances  which  the  testimony  adduced  on 
behalf  of  the  defendant  in  error  tends  to  show,  that  is,  that  these  stipula- 
tions were  not  known  to  or  noticed  by  him,  that  his  attention  was  not 
called  to  them,-  that  he  was  not  required  to  sign  the  same  before  or  at  the 
time  that  he  purchased  the  ticket,  he  was  not  bound  by  them,  and  that 
he  would  not  have  been  bound  to  observe  or  comply  with  this  require- 
ment even  if  it  had  come  to  his  knowlege  after  buying  the  ticket.  That 
that  is  true  of  the  provision  as  to  signing  at  the  Erie  office  is  conceded 
in  argument  by  counsel  for  plaintiff  in  error,  and  we  think  properly. 
This  point  is  decided  in  Kent  v.  Railroad  Company,  45  O.  S.,  284.  In 
that  case  the  holder  of  a  ticket  was  required  by  a  conductor  as  a  condi- 
tion of  his  remaining  upon  the  train  to  sign  the  ticket,  and  declining  to  do 
so  he  was  ejected  from  the  train.  He  objected  to  signing  because  he 
understood  that  by  so  doing  he  would  assume  certain  risks  and  waive 
certain  rights  against  the  company  so  as  to  modify  materially  his  rights 
as  a  passenger  as  against  the  company.  It  appears  there  was  no  objec- 
tion on  the  part  of  the  plaintiff  in  that  case  to  any  part  of  the  contract 
which  he  was  asked  to  sign  except  that  contained  in  the  sixth  clause, 
which  read  as  follows : 

"6.  That  in  consideration  of  the  reduced  rate  at  which  this  ticket 
is  sold,  and  the  privilege  of  using  it  on  all  regular  passenger  and  such 
freight  trains  as  are  advertised  to  carry  passengers,  the  purchaser 
assumes  all  risk  of  accidents,  and  expressly  agrees  that  the  company  shall 
not  be  liable  under  any  circumstances,  whether  of  negligence  or  fraud  on 
the  part  of  its  agents,  or  otherwise,  for  any  personal  injury,  or  for  any 
loss  or  injury  to  his  or  her  property  or  baggage  while  using  the  ticket, 
and  agrees  that  he  or  she  will  not  consider  the  company  as  common  car- 
riers, or  liable  to  him  or  her  as  such." 

Judge  Owen  says,  in  the  course  of  the  opinion,  at  page  288 : 

**  There  is  nothing  in  the  circumstance  that  the  ticket  in  the  case  at 
bar  was  sold  at  a  rate  reduced  from  the  regular  fare,  to  take  it  out  of  tlrc 
rule." 

Referring  to  the  general  rule  stated  in  the  preceding  parapraph,  as 
follows : 

**  It  is  well  settled  that  the  purchaser  of  a  railroad  ticket  does  not,  by 
its  mere  acceptance,  acquiesce  in,  and  bind  himself  to,  all  the  terms  and 
conditions  printed  thereon  in  the  absence  ot  actual  knowledge  of  them." 

It  is  urged  that  this  amounts  to  an  intimation  that  where  a  ticket  is 
sold  at  a  reduced  rate  there  is  something  in  that  circumstance  to  take  the 
case  out  of  the  rule.  Read  in  the  light  of  the  facts  of  the  case  we  think 
that  expression  is  of  an  opinion  directly  the  opposite  of  that  which  coun- 
sel for  the  plaintiff  in  error  believe  is  intimated.  In  that  case  the 
ticket  was  of  a  special  sort,  and  because  the  passenger  was  of  a  special 
class,  that  is,  the  agent  of  a  shipper,  was  sold  to  him  at  a  reduced  rate. 
The  court  says  these  facts  did  not  take  the  case  out  of  the  rule  stated  in 
the  preceding  paragraph,  which  rule  I  have  read. 
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In  the  case  at  bar  the  reduction  in  the- fare  does  not  appear  to  have 
been  di£ferent  from  that  given  to  all  passengers  making  return  trips 
at  the  holiday  season.  That  the  plaintiff  below  was  fairly  apprised  of 
the  special  limitation  as  to  time  for  the  use  of  such  ticket  fairly  appears 
and  may  be  held,  but  that  he  was  by  that  circumstance  apprised  or  even 
put  upon  inquiry  as  to  any  further  special  limitations  upon  the  contract, 
we  think  does  not  follow. 

In  the  case  of  the  B.  &  O.  R.  R.  Co.  v.  Campbell,  86  O.  S.,  647.  the 
same  doctrine  is  held  with  respect  to  the  provisions  limiting  the  liability 
of  the  carrier  as  to  baggage,  such  a  provision  as  is  found  in  clause  6  of 
the  ticket  in  the  case  at  bar,  the  clause  reading : 

6th.  Baggage  liability  is  limited  to  wearing  apparel  not  exceeding 
f  100  in  value. 

The  rule  that  a  railroad  ticket  with  such  stipulations  printed  upon 
it  but  not  signed  by  the  passenger  or  otherwise  agreed  to  does  not  consti- 
tute an  agreement  including  such  terms,  but  is  simply  a  voucher  that 
the  person  who  holds  it  has  paid  his  fare,  is  very  distinctly  stated  in 
the  case  last  cited  as  a  well-settled  rule  in  Ohio.  The  reasons  for  the 
rule  and  the  rule  in  our  opinion  apply  with  full  force  to  such  provisions 
on  a  ticket  as  those  contained  in  clause  4  printed  upon  the  face  of  the 
ticket  in  the  case  at  bar.  Dorothea  Rawson  v.  The  Pennsylvania  R.  R. 
Co.,  48  N.  Y.,  212,  is  a  well  considered  case  holding  the  same  doctrine. 

An  authority  to  which  we  are  cited  in  support  of  the  contention  that 
a  ticket  containing  such  a  provision  need  not  be  signed  by  the  purchaser 
in  order  that  he  shall  be  bound  thereby,  is  Drummand  v.  The  Southern 
Pacific  R.  Co.,  7  Utah,  118,  as  digested  in  a  note  at  page  1091  of  vol.  25, 
of  the  American  and  English  Encyclopedia  of  Law,  but  whether  the  pur 
chaser  in  that  case  assented  or  agreed  to  the  provisions  otherwise  than 
by  signing  does  not  appear.  We  have  not  seen  a  full  report  of  the  case. 
It  there  was  not  such  assent  or  agreement,  the  case  cannot  be  reconciled 
with  the  cases  of  Kent  v.  Railroad  Co.  and  Railroad  Co.  v.  Campbell, 
supra. 

Holding  the  views  here  expressed,  it  follows  that  we  find  no  error 
in  the  charge  of  the  court,  or  in  the  refusal  of  the  court  to  charge  as 
requested  on  this  proposition. 

We  find  no  other  errors  in  the  record  material  and  prejudicial  to  the 
plaintiff  in  error  unless  it  be  in  the  ruling  of  the  court  upon  the  motion 
for  a  new  trial,  in  which  it  was  set  forth  as  a  ground  for  a  new  trial  that 
the  damages  allowed  are  excessive. 

In  this  case  there  is  no  evidence  of  any  rudeness,  violence  or  insult 
upon  the  part  of  the  conductor  who  required  the  defendant  in  error  with 
his  family  to  leave  this  train.  It  is  said  by  them  that  he  was  firm — I 
believe  that  is  the  word  used,  something  to  indicate  that  he  was  decided 
and  firm — in  the  requirement.  It  does  not  appear  that  the  attention  of 
any  passenger  in  the  car  was  attracted  tothem  by  what  occurred  between 
them  and  the  conductor.  So  far  as  appears  from  the  record  the  passen- 
gers in  the  car  other  than  these  people  might  have  supposed  that  they 
had  taken  passage  for  the  village  of  Swanville,  and  were  there  alighting 
from  the  train  because  that  was  their  destination.  There  is  no  positive 
evidence  that  the  plaintiff  in  fact  felt  humiliated  or  disgraced  by  what 
occurred.  He  does  not  say  so.  There  was  nothing  said  to  him  by  the 
conductor  impugning  his  motives  or  impeaching  his  honor.  The  con- 
ductor appears  to  have  simply  called  his  attention  to  the  fact  that  he  had 
omitted  a  formal  requirement  which  the  conductor  as  an  agent  of  the 
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company  was  bound  to  insist  upon  before  allowing  him  to  continue  upon 
the  traiu. 

]t  appears  that  he  was  accorded  the  privilege  of  paying  fare  for  him- 
self and  wife  (the  children  being  under  the  age  at  which  fare  was  required 
of  thsm)  to  Cleveland,  and  that  it  was  said  to  him  by  the  conductor  that 
by  so  doing  he  might  have  his  ticket  stamped  there  and  proceed  upon 
his  journey  without  delay.  This  would  have  required  him  to  spend  per- 
hap.*j  only  temporarily,  a  little  over  $5.00.  There  is  nothing  in  this  tes- 
timrny  tending  to  show  that  if  he  had  done  so  he  would  have  thereby 
arivritted  or  conceded  in  the  presence  or  with  the  knowledge  of  other 
passengers  that  he  had  been  insisting  upon  something  wrong  and  that 
thereby  he  would  be  subjecting  himself  to  any  imputation  of  attempting 
fraud  upon  the  railroad  company. 

It  appears  that  the  conductor  or  the  brakeman — there  is  some  dis" 
pute  about  which,  it  is  immaterial  which — assisted  them  to  alight  from 
the  train,  spoke  to  the  agent  at  Swanville  and  explained  the  situation 
to  him  and  asked  him  to  secure  passage  for  them  free  back  to  Erie,  and 
they  desired  to  go  upon  a  train  earlier  than  any  furnished  by  that  rail- 
road and  so  were  required  to  pay  their  passage  upon  the  other  road  that 
took  them  back  to  Erie. 

It  is  not  a  case  in  which  the  jury  was  authorized  to  allow  any  vin- 
dictive or  punitive  damages.  It  has  been  suggested  that  unless  a  sub- 
stantial verdict  is  returned  against  a  railroad  company  in  a  case  of  this 
kind  passengers  will  not  be  secure  in  their  rights,  and  that  their  rights 
will  be  violated  with  impunity.  We  think  such  a  sum  might  have  been 
allowed  by  the  jury  as  would  have  prevented  the  likelihood  of  anything 
of  this  kind  resulting  without  its  being  as  large  as  was  returned  in  this 
case.  That,  however,  if  it  had  entered  into  the  consideration  of  the 
jury,  would  have  been  a  consideration  proper  if  the  allowance  of  vindic- 
tive or  punitive  damages  had  been  proper,  and  not  otherwise.  They 
had  no  right  to  consider  anything  of  that  kind  where  only  compen- 
satory damage  was  to  be  allowed.  We  are  of  the  opinion,  that  the 
verdict  is  excessive,  and  we  conclude  that  if  the  defendant  in  error  is 
willing  to  enter  a  reniiitilur  as  to  all  exceeding  $350.00  with  interest 
from  the  first  day  of  the  term  at  which  the  verdict  was  returned,  the 
verdict  will  be  afl&rmed ;  otherwise  it  will  be  reversed  because  of  the 
excessive  damages. 

Hon.  C  P,  Wickkam  and  George  E.  Rettery  attorneys  for  plaintiff 
in  error. 

Johnston  &  Youngs  and  Phinney  &  Merrill^  attorneys  for  delendaat 
in  error. 

jiOTA.— Case  was  carried  no  furtker. 
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WILLS— WITNESSES. 

[Wood  Circuit  Court,  October  Term,  1897.1 
King,  Haynes  and  Parker,  JJ. 

Christina  I.  Roush  v.  Jambs  H.  Wbns«l  et  At. 

1.  Construction  of  a  WitL  Parti^y  Printed  and  Parti^y  Written. 

The  fact  that  a  will  is  partly  printed  and  partly  written,  does  not  make  it  invalid. 

2.  Contesting  a  Wii,i^ 

A  plaintiff  contesting  a  will  on  the  ground  that  the  testator  was  without  testa- 
mentary capacity,  having  called  as  a  witness  in  chief  one  of  the  devisee's,  who 
is  a  defenaant,  and  whose  interests  are  adverse,  will  not  be  permitted  to 
inquire  of  such  witness  at  that  sta^^e  of  the  case,  whether  he  has  not  admitted 
or  declared  that  that  the  testator  was  incapable  of  transacting  business.  It  is 
not  competent  to  prove  the  incapacity  of  the  testator  in  that  way. 

3.  Non-Expert  Witness  win,  not  be  Permitted  to  Testify  as  to  Mentai, 
Condition  of  Testator. 

A  non- expert  witness  will  n*ot  be  permitted  to  testify  to  his  opinion  of  the 
mental  condition  of  a  testator  until  he  shall  have  testified  to  facts  within  his 
knowledge  tending  to  throw  light  upon  such  mental  condition  and  forming 
a  basis  for  such  opinion. 

4.  Cross-Examination  of  a  Witness  Upon  the  Mere  Assumption  that  he 
IS  AN  Adverse  Witness. 

A  party  calling  a  witness  who  does  not  appear  to  have  any  interest  in  the  con- 
troversv,  will  not  be  permitted  to  cross  examine  him  upon  the  mere  assump- 
tion that  he  is  an  adverse  witness. 

5.  Examination  of  Party's  Own  Witness  as  to  Statements  Made  out  of 
Court. 

A  party  will  not  be  permitted  to  ask  his  own  witness  if  he  has  not  made  certain 
statements  out  of  court,  unless  such  witness  has  testified  to  facts  inconsistent 
therewith,  and  the  party  has  been  surprised  by  such  testimony. 

6.  Examination  of  a  Witness  Supposed  to  be  Adverse. 

A  party  may  not  call  a  witness  supposed  to  be  adverse,  in  anticipation  of  his 
being  called  by  the  other  side,  ana  elicit  from  him  answers  otherwise  incom- 
petent, with  a  view  of  laying  ground  for  his  impeachment. 

Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

Parkkr,  J.     (orally.) 

On  June  25,  1896,  Christina  Roush  filed  her  petition  in  the  court  of 
common  pleas  of  this  county  attacking  the  validity  of  a  will  made  by 
John  Wensel,  making  defendants  to  her  petition  James  H.  Wensel  and 
all  other  persons  who  appear  to  be  interested  as  required  by  sec.  5859, 
Rev.  Stat.  The  date  of  the  will  referred  to  is  January  25,  1896.  Its 
validity  is  attacked  on  the  foUpwing  grounds : 

First — That  said  John  Wensel  at  the  time  of  said  paper  writing  was 
not  of  sound  mind  and  memory,  but  by  reason  of  extreme  old  age,  long 
continued  ill  health  and  protracted  sickness,  he  was  mentally  incapacitated 
from  making  any  valid  will  or  a  proper  distribution  of  his  property. 

Second — That  the  said  John  Wensel  at  the  date  of  said  paper  writing 
was  under  restraint  and  was  coerced  into  signing  the  same  by  the  undue 
influence  of  the  defendant,  James  H.  Wensel,  and  by  false  and  fraudulent 
representations  of  the  said  James  H.  Wensel  and  certain  other  persons, 
who  urged  him  continuously  to  make  the  so  called  will  in  the  manner 
and  form  in  which  it  now  appears. 
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Third — That  the  said  paper  writing,  purporting  to  be  the  last  wll 
and  testament  of  the  said  John  Wensel  wa«;  by  him  in  his  lifetime  revokt  d 

Fourth — That  the  said  supposed  will  is  not  in  writing  as  required  h\ 
sec.  6916,  Rev.  Stat,  of  Ohio. 

The  will  in  question  with  the  proof  and  probate  is  with  the  paper.-* 
and  it  appears  that  part  of  it  is  written  and  part  of  it  is  printed;  thtr 
parts  which  are  printed  being  the  introductory  clauses  and  the  testa- 
mentary clause.  I  may  as  well  give  the  parts  that  are  printed.  It  starts 
out  in  print:  **  The  last  will  and  testament  of"  and  then  is  written  in 
*'John  Wensel,"  then  printed  "of"  and  then  written  "Montgomery 
township,  Wood  county,  Ohio,"  and  then  printed  "In  the  name  of  the 
Benevolent  Father  of  AH :  I,  the  said,"  then  written  **  John  Wensel,"  then 
printed  '*  being  of  sound  and  disposing  mind  and  memory,  considering 
the  uncertainty  of  continuance  in  life,  and  desiring  to  make  such  dispo- 
sition of  my  worldly  estate  as  I  deem  best,  do  make,  publish  and  declare, 
this  to  be  my  last  will  and  testament;  hereby  revoking  and  annulling 
any  and  all  former  wills  wliatsoever  by  me  made.  First — I  desire  all  ray 
just  debts  and  funeral  expenses  to  be  paid  as  soon  as  possible  after  my 
decease,"  then  written  **  by  my  son  James  H.  Wensel."  Then  printed» 
**  Second:  I  give  and  bequeath,"  and  then  follows  in  writing  about  two 
pages  of  devises  and  bequests  of  his  property,  and  then  at  the  close  of 
the  will  is  printed  *' I  nominate  and  appoint,"  then  written '*  my  son. 
Tames  H.  Wensel,"  printed  "to  be  executor  of  this  will,"  written  "  I 
desire  that  no  appraisement  be  made,"  printed  *'  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this,"  written  "  25th,"  printed  *'  day 
of/'  written  ** January,"  printed  "in  the  year  eighteen  hundred  and 
ninety,"  written  "six,"  and  the  name  of  the  testator  is  signed.  The  clause 
following  is  partly  written  and  partly  printed. 

Now  it  is  said  that  because  these  parts  which  I  have  mentioned  are 
printed,  the  will  is  invalid,  and  we  are  referred  to  sec.  5916,  Rev.  Stat., 
in  support  of  that  claim.  This  section  was  amended  April  17,  1896, 
sometime  after  the  execution  of  this  will,  but  before  the  death  of  the 
testator,  he  having  died  on  June  5,  1896.  At  the  time  this  will  was 
written  the  statute  read  as  follows : 

**  Every  last  will  and  testament  (except  nuncupative  wills  hereinafter 
provided  for)  shall  be  in  writing  and  jsigned  at  the  end  thereof  by  the 
party  making  the  same,  or  by  some  other  person  in  his  presence  and  by 
liis  express  direction,  and  shall  be  attested  and  subscribed  in  the  presence 
of  such  party,  by  two  or  more  competent  witnesses,  who  saw  the  testator 
subscribe,  or  heard  him  acknowledge  the  same." 

The  amendment  consists  of  the  addition  of  the  following  words 
"and  maybe  handwritten  or  typewritten,"  so  that  it  now  reads,  "  Every" 
last  will  and  testament  (except  nuncupative  wills  hereitiafter  provided 
tor)  shall  be  in  writing,  and  may  be  handwritten  or  typewritten,  and  such 
will  shall  be  signed  at  the  end  thereof,  etc."  It  seems  to  us  that  there 
was  much  less  difficulty  about  the  matter  before  the  statute  was  amended. 
That  it  was  easy  enough  to  arrive  at  a  conclusion,  before  this  amendment 
of  the  statute,  that  a  will  prin*^ed  or  partly  printed  would  be  a  written 
will ;  but  the  legislature  seems  to  have  deemed  it  necessary  to  make  it 
more  specific  as  to  typewritten  wills,  and  in  doing  so  they  have  put  into 
the  statute  something  which  throws  a  doubt  upon  the  validity  of  r> 
printed  will,  or  one  partly  printed. 

Nevertheless  we  conclude  that  the  subject  is  covered  by  another 
provision  of  the  statute.     Section  4947,  Rev.  Stat.,  is  the  first  section  o\ 
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Part  Third,  remedial  part  of  the  Rev.  Stats.  The  chapter  on  "Wills'*  is 
also  a  i>art  of  Part  Third  of  the  Rev.  Stats.  Section  4947,  Rev,  Stat., 
reads  as  follows:  "  In  the  interpretation  of  Part  Third,  unless  the  con- 
text shows  that  another  sense  was  intended,  the  word  'person'  includes  a 
private  corporation,  'writing'  includes  'printing,*  etc."  So  that  we  hold 
that  "writing"  as  used  in  sec.  5916,  Rev.  Stat.,  includes  "  printing,"  and 
that  a  printed  will  signed  by  the  testator  is  valid. 

After  tlie  plaintiflF  had  rested  her  case,  the  defendant  moved  the 
court  to  direct  the  jury  to  return  a  verdict  for  the  defendants  in  said 
cause,  which  motion  the  court  sustained  and  directed  the  jury  accordingly, 
to  which  plaintiff  excepted,  and  a  verdict  was  returned  by  the  jury 
accordingly.  Thereupon  the  plaintiff  undertook  to  prepare  a  bill  ot 
exceptions  incorporating  all  of  the  evidence  so  that  the  question  of 
whether  the  court  erred  in  sustaining  this  motion  might  be  submitted  to 
this  court.  Now  we  find  that  the  first  thing  that  was  offered  by  the 
delendants  in  evidence,  as  required  by  the  statute,  was  this  will  and  the 
record  of  probate.  That  part  of  the  bill  of  exceptions  reads  as  follows  : 
*'The  defendants  offered  in  evidence  the  record  of  probate  of  the  will  of 
John  Wensel,  deceased,  which  is  hereto  attached  marked  'Exhibit  A** 
and  made  a  part  of  the  record  in  this  cause ;  "  but  it  is  not  attached.  It 
is  not  made  a  part  of  the  bill  of  exceptions.  The  rules  require  that  any 
exhibit  that  might  be  made  a  part  of  the  bill  of  exceptions  shall  be 
attached  to  the  bill.  There  are  some  things  of  course  that  camiot  be 
attached ;  that  it  is  physically  impossible  to  attach  to  a  bill  ot  exceptions, 
and  therefore  the  attaching  of  such  exhibits  may  be  excused  or  dispensed 
with.  Notwithstanding  that  this  exhibit  has  not  been  attached,  we  have 
looked  into  and  have  considered  the  questions  raised,  though  we  ai  e  not 
required  to  do  so  and  are  not  certain  that  we  have  any  authority  to  do 
so,  but  our  conclusions  about  the  matter  are  such  that  no  harm  can  come 
from  it. 

Now  on  the  trial  of  the  case,  the  defendant,  James  H.  Weiisil.  was 
called  by  the  plaintiff  in  chief  to  maintain  the  issues  on  her  part  r.nd  was 
asked  certain  questions  about  declarations  made  by  himself  as  to  the 
mental  condition  of  the  testator  and  to  the  effect  that  the  testator  was 
not  capable  of  transacting  business  and  should  have  a  guardian.  We 
cannot  see  how  at  that  stage  of  the  trial  that  kind  of  questions,  especially 
by  counsel  for  the  plaintifi",  of  a  witness  whom  he  had  put  upon  the 
witness  stand  to  support  his  claim,  could  be  competent.  We  can  hardly 
see  how  it  would  be  competent  at  any  stage  of  the  case.  It  certainly  would 
not  be  competent  for  the  purpose  of  showing  imbecility  or  want  of 
testamentary  capacity  on  the  part  of  the  testatc^r  to  call  a  witness  and 
ask  him  if  he  had  not  stated  to  someone  that  the  testator  was  not 
competent  to  transact  business,  with  a  view  of  eliciting  from  him  a 
declaration  or  admission  that  he  had  so  stated.  Nor  would  it  be 
co.npetent  to  call  as  a  witness  a  party  to  the  suit,  assuming  that  he  was 
adverse,  and  undertake  to  lay  the  ground  for  his  impeachment  before  he 
h  id  been  made  a  witness  by  anyone  else  for  any  purpose  He  might  not 
be  produced  as  a  witness  upon  the  part  of  the  defendants  in  the  case  at 
all ;  then  of  what  use  or  consequence  would  it  be  to  call  him  and  ask  him 
certain  questions,  and  then  undertake  by  other  witnesses  to  impeach  him  ? 
It  would  be  like  setting  up  a  man  of  straw  and  knocking  him  down 
again,  and  would  be  making  no  progress  in  the  case  at  all.  We  find  no 
error  in  the  ruling  of  the  court  upon  these  questions.     On  page  16  of  the 
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record  Mr.  Van  Voorhis,a  witness  on  behalf  of  the  plaintiff,  was  asked  the 
following  questions : 

**i  desire  to  ask  you  now  Mr.  Van  Voorhis,from  what  you  saw  of  his 
condition  and  from  the  situation,  and  from  the  facts  that  you  have 
stated,  was  he  capable  of  carrying  on  ordinary  business  ?  " 

The  defendant  objected  and  the  court  asked:  *' What  time?"  and 
counsel  answered  "  in  January,  1896.  "  It  appears  that  the  will  was  made 
on  or  about  January  25,  1896.  The  court  sustained  the  objection  and 
counsel  for  plaintiff  stated,  "we  except,  and  expect  to  show  that  this 
party  would  say  that  he  was  not  capable  of  'performing  the  ordinary 
business  affairs  of  life." 

Now  the  witness  Van  Voorhis  was  not  an  expert,  and  it  is  not  pre- 
tended that  he  was  either  a  physician  or  expert  on  mental  diseases,  but 
he  is  asked  to  testify  from  his  knowledge  of  certain  facts.  He  is  asked 
to  express  an  opinion  after  having  made  certain  observations.  Lookin>; 
into  that  which  preceeds  the  question  to  which  I  have  referred,  and 
which  is  supposed  to  form  a  basis  for  this  inquiry,  we  find  that  the  wit- 
ness has  testified  that  the  testator  was  sick  at  the  time  he  was  referring 
to,  and  had  been  sick  for  some  time,  and  he  makes  it  very  clear  by  his 
testimony  that  the  testator  was  physically  weak.  He  alfi>o  states  that  the 
last  time  he  was  there  he  thought  the  testator  was  "a  little  flighty." 
Just  when  this  last  time  was  is  not  very  clear ;  but  that  is  the  most  he 
says,  the  strongest  statement  that  he  makes  tending  to  show  that  any- 
thing whatever  had  even  temporarily  affected  the  mind  of  the  testator. 
He  was  asked  this  question  further  on : 

**Now  state  to  the  jury  what,  if  auy,  changes  you  noticed  and  what 
they  were?"  Answer:  **Well,  I  don't  know  as  I  can  answer  that 
question.  " 

"Physically,  what  difference  did  you  notice  ?"  Answer :  "I  said  he 
was  feeble." 

"Did  you  notice  any  difference  in  his  mental  condition,**  (that  is  to 
say,  in  his  condition  while  he  was  sick  from  what  he  had  ob.served  while 
he  was  well  ?)  Answer :  *'No,  I  don't  think  I  did  ;  he  did  not  say  much. 
I  generally  asked  him  how  he  felt  and  made  a  lew  remarks  and  that  is 
all  that  was  said.  " 

Now  upon  that  kind  of  preliminary  examination  the  plaintiff  claims 
the  right  to  ask  the  witness  and  have  him  te^ify  as  to  the  mental  condi- 
tion or  capacity  of  the  testator.  A  non-expert  witness  may  testify  to  his 
opinion  of  the  mental  condition  of  a  person  in  connection  with  certain 
facts  previously  related  and  upon  which  he  basis  such  opinion.  He 
must  state  his  observations  and  upon  what  he  founds  his  opinion,  but  it 
must  appear  that  those  facts,  those  circumstances  are  such  as  have  a 
tendency,  at  least  in  some  degree,  to  indicate  mental  weakness.  There 
is  nothing  whatever  in  the  testimony  of  this  witness  of  that  character, 
and  nothing  that  we  think  would  authorize  him  to  express  any  opinion 
as  to  the  mental  condition  of  the  testator.  These  observations  apply  to 
another  witness  whose  name  I  do  not  now  recall.  There  is  a  question  of 
another  character  farther  along  in  the  record  which  was  excluded,  but 
that  is  covered  by  what  I  have  stated  about  the  testimony  that  plaintiff 
attempted  to  elicit  from  the  witness  James  H.  Wensel.  At  page  50  and 
51  of  the  bill  of  exceptions  it  appears  that  while  Fred  Heminger  was 
testifying  on  behalf  of  the  plaintiff  the  following  questions  were  asked : 

Q.  ''Now,  I  will  ask  you  if  you  had  any  conversation  with  Henry 
Wensel  in  relation  to  the  guardianship  of  the  old  man  ?** 
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Defendants'objected,  and  exception. 

Q.  *'  I  will  ask  you,  Mr.  Heminger,  if  on  or  about  June  20,  1896,  in 
Bowling  Green,  Ohio,  in  conversation  with  Mrs.  Roush  and  J.  A.  Bush, 
you  did  not  state  to  them  that  you  stopped  Henry  Wensel  from  coming 
here  to  have  a  guardian  appointed  for  the  old  man  about  the  time  Kabig 
got  the  stock  two  years  ago  ?  " 

Defendant  objected  and  exception. 

Q.  "  I  will  -  ask  you  as  to  whether  on  or  about  sometime  in  the 
year  1895  or  1896  you  did  not  state  to  Dan  Heminger — *' 

Defendants  objected ;  sustained  and  exception,  and  the  court  said  to 
plaintifE's  counsel :  **  The  record  may  show  that  the  court  will  not  allow 
counsel  to  cross-examine  his  own  witness." 

We  can  see  nothing  in  the  record  that  would  authorize  this  kind  of 
questioning.  Counsel  does  not  seem  to  have  been  taken  by  surprise  by 
any  statement  upon  the  part  of  the  witness.  He  simply  puts  him  upon 
the  stand  and  attempts  to  elicit  by  his  cross-examination,  statements  that 
counsel  seems  to  have  knowledge  of.  There  is  no  offer  to  prove  anything 
in  answer  to  any  of  these  questions,  and  that  is  suflSicient  reason  for  dis- 
regarding the  exception  ;  and  we  think  the  ruling  of  the  court  was  correct 
upon  the  ground  that  the  court  places  it — that  there  was  nothing  in  the 
circumstances  that  would  authorize  the  plaintiff  to  cross-examine  his 
own  witness. 

As  I  have  stated,  the  court  directed  a  verdict.  We  have  looked 
carefully  through  this  record  and  we  cannot  find  any  evidence  tending  to 
support  the  allegations  of  the  petition  to  the  effect  that  John  Wensel 
was  not  of  sound  mind  and  memory  at  the  time  he  made  this  will,  or 
that  he  was  under  restraint  or  coerced,  or  that  there  was  any  fraud  prac- 
ticed upon  him,  or  that  he  had  in  his  lifetime  revoked  his  will,  and,  there- 
fore, we  hold  that  the  court  did  not  err  in  directing  the  verdict,  and  the 
judgment  will  be  affirmed. 

James  &  Beverstock^  attorneys  for  plaintiff  in  error. 

Baldwin  &  Harringioyi,  attorneys  lor  defendants  in  error* 


FIRE  INSURANCE-INTERROGATORIES. 

[I^ucas  Circuit  Court,  February  11, 1898.] 
King,  Haynes  and  Parker,  JJ. 

The  Sun  Oil  Co.  v.  The  Ohio  Farmer's  Insurance  Co. 

1.  Iross  BY  Fire  op  Insured  Property  through  Paui^t  or  Nbguc^ncb  of 
Another— Effect. 

If  insured  property  is  destroyed  by  fire  through  the  fault  or  negligence  of 
another  than  the  insured,  the  insurer,  upon  payment  of  the  loss,  will  be  suo- 
rogated  to  the  right  of  the  insured  to  the  extent  of  the  indemnity  paid. 

2.  Refusai,  of  Court  to  Submit  Interrogatories  to  Jury,  not  Error,  When. 

It  is  not  error  for  a  court  to  refuse  to  submit  interrogatories  to  a  jury  at  the 
request  of  a  party,  when  such  req^uest  is  absolute  and  unconditional  and  not 
with  the  qualification  and  condition  that  they  are  to  be  answered  in  the  event 
that  a  general  verdict  is  returned. 

8.  Court  not  Bound  to  Propound  Interrogatories  upon  Questions  Having 
no  Legitimate  Bearings  upon  the  Issues. 

A  court  is  not  bound  to,  and  should  not  propound  interrogatories  upon  ques- 
tions having  no  legitimate  bearings  upon  the  issues,  or  the  answer  to  which 
can  have  no  influence  on  tiie  general  verdict 
8  O.  C.  D.        10 
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4.  Not  Error  in  Court  for  Refusing  to  Submit  aix  thb  Interrogatories, 
W^ERB  Some  are  Proper  and  Some  Improper. 
Where  a  ^arty  requests  the  court  to  propound  all  or  none  of  a  series  of  inter- 
rogatories, some  of  which  are  proper  and  some  of  which  are  improper,  it  is 
not  error  for  the  court  to  refuse  to  submit  the  whole  or  any  part  of  such 
series. 

Parker,  J,  (orally). 

This  case  comes  into  this  court  by  petition  in  error  from  the  com- 
mon pleas,  where  the  Ohio  Insurance  Co.  was  plaintiflF  and  The  Sun  Oil 
Co.  was  defendant.  The  petition  filed  by  the  plaintiflF  below  sets  forth 
that  it  is  a  duly  incorporated  insurance  company,  authorized  to  do  busi- 
ness in  the  state  of  Ohio ;  that  the  defendant,  The  Sun  Oil  Co.,  is  also  an 
incorporated  company,  engaged  in  the  business  of  mining  for  and  pro- 
ducing petroleum  oil ;  that  on  September  16,  1898,  the  plaintiff  insured 
George  Bowe  and  William  M.  Bowe  against  loss  or  damage  by  fire,  to 
their  barn,  hay,  grain,  fodder  and  seed  and  certain  other  property,  in  an 
amount  exceeding  $1,017.25.  That  while  said  contract  of  insurance  was 
in  force,  certain  of  this  property  was  destroyed  by  fire;  that  the  amount 
of  the  loss  so  occurring  was  $1,017.26,  which  the  plaintiflF  was  required 
to  and  did  pay  to  the  Bowes.  The  petition  then  proceeds  to  charge  that 
this  fire  occurred  through  the  fault  and  negligence  of  The  Sun  Oil  Com- 
pany ;  that  while  it  was  engaged  in  the  prosecution  of  its  business  of 
mining  and  drilling  for  petroleum  oil,  it  used  a  certain  boiler  to  operate 
a  certain  engine  and  machinery,  in  proximity  to  this  bam  and  other 
property  so  insured.  That  upon  the  day  the  fire  occurred  there  was  a 
high  wind  prevailing  and  blowing  from  the  direction  of  this  boiler 
toward  this  bam  and  other  property ;  that  the  Sun  Oil  Co.  failed  to  use 
proper  screens  or  other  precautions  to  prevent  sparks  from  being  emitted 
from  the  smoke-stack  of  this  boiler ;  that  they  burned  wood  under  the 
boiler,  which  caused  large  sparks  and  a  great  many  of  them,  and  that  on 
that  account  and  on  account  of  the  prevailing  wind  or  gale,  their  action 
was  negligent,  and  that  in  consequence  of  this  negligent  actidn,  certain 
litter  in  and  about  the  barn  was  fired  and  the  fire  was  communicated 
therefrom  to  a  straw-stack  near  to  the  bam  and  from  the  straw-stack 
to  the  bam  and  this  property  was  in  that  manner  set  fire  to  and  destroyed. 

The  answer  denies  the  allegations  upon  which  the  conclusion  of  neg- 
ligence is  founded. 

The  claim  of  the  insurance  company  was  for  $1,017.25  which  it  had 
been  required  by  the  Bowes  to  pay  in  consequence  of  this  fire.  They 
claim  that  by  operation  of  law  they  became  subrogated  to  the  rights  of 
the  Bowes  as  against  the  Sun  Oil  Co.  The  case  went  to  a  jury  and  the 
jury  returned  a  verdict  in  favor  of  the  plaintiflF  below  for  the  full  amount 
claimed  and  upon  this  verdict  a  judgment  was  entered. 

The  principal  contention  here,  on  behalf  of  the  Sun  Oil  Co.,  the  plain- 
tiflF in  error,  is,  that  the  case  stated  in  the  petition  was  not  made  out  by 
the  proofs  ;  that  if  any  case  was  made  out  by  the  proofs,  it  was  one  • 
widely  varying  from  that  stated  in  the  petition — ^that  there  was  either  a 
failure  of  proof  or  a  material  variance.  This  contention  was  based  chiefly 
upon  the  claim  that  it  was  fairly  established  by  the  evidence  that  there 
was  no  negligence  on  the  part  of  defendant  below  in  the  use  of  the  sort 
of  fuel  that  was  used  under  this  boiler,  and  that  there  was  no  negligence 
in  not  using  a  screen  or  spark-arrester  over  the  smoke-stack.  It  does  not 
appear  to  have  been  claimed  on  behalf  ot  the  plaintiflF  below  that  these 
acts,  either  of  them,  amounted  to  negligence  ^<fr  $e\  but  that,  under  the 
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circumstances,  considering  the  proximity  of  the  barn  and  these  inflam- 
mable materials,  and  the  gale  that  was  blowing  from  the  direction  of  the 
engine  towards  the  bam,  and  the  further  fact,  which  appears  in  the  evi- 
dence, that  the  servants  of  the  defendant  below  who  were  operating  this 
boiler  had  been  cautioned  against  the  danger — that  all  of  those  facts  and 
circumstances  combined  amounted  to  negligence  on  the  part  of 
defendant  below. 

After  a  careful  consideration  of  this  question,  we  do  not  find  that 
there  was  any  failure  of  proof,  or  variance,  which  required  the  court 
below  to  act  upon  the  motion  of  the  defendant  below  to  arrest  the  case 
from  the  jury. 

It  is  also  contended  that  the  verdict  is  against  the  weight  of  the  evi- 
dence. We  do  not  deem  it  necessary  to  go  through  this  bill  of  excep- 
tions and  review  the  evidence,  but  we  have  read  it  and  considered  it,  and 
it  seems  to  us  that  the  jury  was  justified  in  finding,  as  they  did,  that  the 
defendants' below  were  guilty  of  negligence  ;  that  the  verdict  is  amply 
sustained,  as  I  have  intimated.  The  engine  was  situated  but  a  short  dis- 
tance— some  800  or  850  teet — from  this  barn,  straw-stack,  litter,  etc.,  and 
the  wind  was  blowing  in  that  direction  and  sparks  were  blowing  out  of 
the  smoke-stack  ;  and,  in  addition  to  these  conditions,  a  fire  had  been 
communicated  from  this  boiler  to  a  fence-post,  or  part  of  a  fence,  between 
the  boiler  and  the  barn,  and  upon  this  fire  being  extinguished,  the  atten- 
tion of  these  servants  of  the  defendant.  The  Sun  Oil  Co.  was  called  to 
the  fact  that  fire  had  been  so  communicated  from  their  boiler,  and  they 
were  cautioned  against  operating  the  boiler  as  they  were  operating  it 
under  the  existing  conditions  and  were  told  that  it  would  probably 
result  in  the  burning  down  and  destruction  of  the  premises  of  the  Bowes. 
They  seem  to  have  recognized  the  fact  that  the  operation  was  dangerous 
and  promised  to  correct  their  mode  of  operation  so  that  the  danger  would 
be  averted ;  but  it  appears  that  they  did  not  do  so  and  the  fire  resulted. 

This  contention  seems  to  have  been  based  on  the  theory  of  counsel 
for  plaintiff  in  error,  that  the  insurance  company  was  bound  to  make  out 
the  same  kind  of  a  case  of  negligence  against  the  Sun  Oil  Co.  as  it  would 
be  required  to  make  out  in  order  to  successfully  resist  an  action  upon  the 
part  of  the  Bowes  upon  the  insurance  policy.  To  resist  this  action  upon 
the  policy  successfully,  or  to  give  a  right  of  action  to  the  insurance  com- 
pany against  the  Bowes,  if  the  act  had  been  their  act — the  setting  of  fire 
to  this  property — it  would  have  been  necessary  to  show  that  the  negli- 
gence was  so  gross  as  to  amount  to  wilfullness  or  fraud.  It  is  contended 
that  the  rights  of  the  insurance  company  against  the  tort  feasor  are  no 
greater  than  the  rights  of  the  insurance  company  against  the  insured ;  but 
we  are  not  cited  to  any  authority  in  support  of  this  contention,  and  we 
know  of  none.  We  regard  it  as  a  novel  proposition  and  one  in  support 
of  which  no  good  reason  can  be  advanced. 

The  rule  as  to  the  insurance  company,  that  is  to  say  affecting  the  right 
of  the  insurance  company  against  the  insured,  grows  out  of  and  is  modi- 
fied by  the  contract  of  insurance.  The  Sun  Oil  Co.,  the  defendant  below, 
is  not  privy  to'this  contract ;  it  has  no  rights  under  it.  Its  rights  against  the 
insurance  company  are  not  enlarged  by  it,  nor  are  the  rights  of  the  insur- 
ance company  against  it  in  any  way  reduced,  qualified,  or  limited  by  it. 
The  consideration  does  not  proceed  from  the  Sun  Oil  Co.  to  the  insurance 
company,  and  no  promise  runs  from  the  insurance  company  to  the  Sun 
Oil  Co.  The  rule  is  too  well  settled  to  admit  of  any  doubt,  or  to  require 
any  discussion  or  the  citation  of  any  authorities,  that  if  the  insured  prop- 
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erty  be  destroyed  through  the  fault  or  negligence  of  another  than  the 
insured,  the  insurance  company,  upon  payment  of  the  loss,  will  be  sub- 
rogated to  the  rights  of  the  insured  owner  to  recover  from  the  wrong- 
doer to  the  extent  that  the  insurance  company  has  been  obligated  to  pay 
and  has  paid.  The  rights  of  the  insurance  company  under  such  circum- 
stances arQ  precisely  those  of  the  owner  against  the  wrong-doer. 

The  rules  of  law  applicable  to  the  case  appear  to  have  been  very 
fully,  clearly  and  correctly  given  by  the  court  in  its  charge  to  the  jury. 
There  are  certain  exceptions  noted  to  the  charge,  but  we  do  not  deem  it 
necessary,  in  view  of  the  course  the  discussion  has  taken,  to  say  more 
than  this  in  reference  to  the  charge.     We  find  no  error  in  it. 

It  was  also  contended  on  behalf  of  the  plaintiflf  in  error  that  the 
court  below  erred  in  failing  or  refusing  to  submit  to  the  jury  certain 
written  interrogatories  which  it  is  said  were  submitted  by  counsel  for  the 
defendant  below  to  the  court  for  that  purpose  and  with  that  request. 
These  interrogatories  are  spoken  of  by  counsel  for  plaintiff  in  ferror  as  if 
they  were  the  same  thing  as  the  special  verdict  provided  for  by  the  code. 
There  seems  to  be  a  material  difference  and  distinction  between  the  two, 
and  one  that  should  be  considered  in  order  that  what  has  been  held  with 
reference  to  each  and  the  application  of  what  we  shall  say  here  shall  be 
understood.  The  law  with  reference  to  special  verdicts  and  special 
interrogatories  seems  to  have  been  incorporated  into  a  statute  for  the  first 
time  in  the  state  of  New  York,  though  a  similar  practice  obtained  in  this 
country  before  that,  both  in  courts  of  law  and  courts  of  equity — especially 
in  the  latter.  The  other  states  have  followed  in  their  enactments  the 
New  York  Code  pretty  closely,  and  our  statute  upon  the  subject  appears 
to  be  almost  if  it  is  not  exactly  identical  with  the  statute  of  Indiana. 
There  have  been  a  great  many  decisions  in  the  state  of  Indiana  under 
this  statute.  In  our  state  there  are  not  so  many.  When  questions 
arise  upon  these  special  verdicts,  we  are  usually  referred  to  the  decisions 
of  the  courts  of  Indiana.  I  call  attention,  without  reading,  to  sec.  5200, 
Rev.  Stat.,  which  defines  special  ?l\i^  £^e?ieral  verdicts,  and  read  sec.  5201, 
which  is  a  counterpart  of  sec.  646  of  the  Indiana  Code : 

*'In  all  actions  the  jury,  unless  otherwise  directed  by  the  court,  may, 
in  its  discretion,  render  either  a  general  or  special  verdict;  but  the  Court 
shall,  at  the  request  of  either  party,  direct  them  to  give  a  special  verdict 
in  writing  upon  all  or  any  of  the  issues,  and  in  all  cases  by  either  party, 
the  court  shall  instruct  the  jurors,  if  they  render  a  general  verdict,  to 
find  specifically  upon  particular  questions  of  fact,  to  be  stated  in  writing 
and  shall  direct  a  written  finding  thereon,  and  the  verdict  and  finding 
must  be  filed  with  the  clerk  and  entered  on  the  journal." 

Section  5202,  which  is  the  same  as  sec.  5i7  of  the  Indiana  Code, 
provides :  "When  the  special  finding  of  fact,"  (not  the  special  verdict)  "is 
inconsistent  with  the  general  verdict,  the  former  shall  control  the  latter, 
and  the  court  may  give  judgment  accordingly." 

Answers  to  interrogatories,  (the  propounding  of  which  seems  to  be 
the  form,  in  practice,  of  stating  in  writing  the  particular  questions  of 
fact  upon  which  the  finding  of  the  jury  is  desired,)  control  the  gen- 
eral verdict  but  do  not  dispense  with  it.  The  special  verdict  differs  from 
this  finding  as  to  particular  lacts  or  issues,  in  that  it  is  a  finding  by  the 
jury  upon  a//  facts  in  issue  upon  which  evidence  is  submitted,  wi'iA- 
out  interrogatories^  and  it  dispenses  with  the  general  verdict.  'In  other 
words,  a  general  verdict  has  no  place  in  a  case  where  a  special  verdict  is 
returned,  whether  such  special  verdict  is  returned  by,  direction  of  the 
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court,  on  its  own  motion,  or  by  request  of  the  parties,  or  by  the  jury 
without  any  direction  from  the  court. 

This  distinction  is  pointed  out  in  a  number  of  Indiana  cases.  I 
call  attention  to  the  case  of  The  Louisville,  New  Albany  &  Chicago 
Railway  Co.  v.  Balch,  105  Ind.,  93.  Referring  to  sees.  646-547  of  the 
Indiana  Code,  the  court  says : 

* 'These  sections  of  the  statute  clearly  provide  for  two  kinds  of  ver- 
dicts, a  special  and  general  verdict.  They  do  not  together  form  one  ver- 
dict, but  are  separate  and  distinct.  A  general  verdict  is  a  finding 
generally  for  the  plaintiff  or  defendant  upon  the  facts  and  the  law  as 
given  by  the  court  in  instructions.  A  special  verdict  is  a  finding  of  the 
facts  only.  In  this,  the  jury  have  nothing  to  do  with  the  law.  The 
court  does  not  instruct  them  as  to  the  law,  but  in  the  rendition  of  the 
judgment,  applies  the  law  to  the  facts  found  by  the  jury." 

Citing  Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  101  Ind.,  582. 

**There  is  a  marked  distinction  between  a  special  verdict  and  inter- 
rogatories propounded  to  the  jury.  These  are  allowed  only  in  case  a 
g^eneral  verdict  is  found,  and  are  allowed  for  the  purpose  of  discovering 
whether  or  not  the  jury  have  rested  their  verdict  upon  sufficient,  material 
and  consistent  facts.  They  may  be  propounded  in  reference  to  one  or 
more  of  the  material  facts  in  the  case.  Such  interrogatories  cannot 
accompany  a  special  verdict,  because  the  special  verdict  is  itself  the  find- 
ing of  the  facts.  It  is  perfectly  consistent  to  allow  interrogatories  to 
accompany  a  general  verdict,  for  the  reasons  stated,  but  it  would  not  be 
consistent  to  allow  both  a  general  and  special  verdict  in  the  same  case, 
for  the  reason  that  one  finds  both  the  law  and  the  facts  of  the  case, 
while  the  other  finds  the  facts  only,  leaving  the  law  for  the  court  in  the 
rendition  of  the  judgment.  Each  is  a  mode  different  from  the  other,  in 
reaching  the  final  conclusion  in  the  case,  and  settling  the  ultimate  rights 
of  the  parties. 

**The  jury,  unless  otherwise  directed,  may  find  either  a  general  or 
special  verdict,  but  if,  upon  the  request  of  either  part} ,  they  are  required 
to  find  a  special  verdict,  they  should  not  return  a  general  verdict  also. 
These  views  are  fully  sustained  by  the  well  considered  case  of  Todd  v, 
Fenton,  66  Ind.,  25." 

There  is  more  discussion  of  the  question  in  the  authority  from  which 
I  have  read. 

It  has  been  held  with  reference  to  special  verdicts — and  the  statute 
is  clear  upon  the  subject — that  it  is  sufficient  for  counsel  to  demand  that 
a  special  verdict  shall  be  rendered.  But  it  is  held  that  the  court  is  not 
bound  to  comply  with  a  request  to  submit  interrogatories,  unless  coupled 
with  the  qualification  that  the  same  are  to  be  answered  only  in  case  a 
general  verdict  is  returned.  If  no  verdict  is  returned,  or  if  a  special 
verdict  is  returned,  the  jury  may  not  be  required  to  answer  the  interrog- 
atories. There  are  a  great  many  decisions  to  this  eftect.  I  call  atten- 
tion briefly  to  one  or  two. 

The  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  R.  W.  Co.  v. 
Bowen,  Admr.,  70  Ind.,  478  :  **A  jury  can  only  be  required  to  answer 
.special  interrogatories  conditionally  upon  their  finding  a  general  verdict, 
and  then  only  when  so  instructed  by  the  court,  upon  the  request  of  one 
or  both  the  parties.  The  submission  of  interrogatories  to  the  jury  is  a 
judicial  act,  and  the  record  ought  in  some  way  to  show  affirmatively 
that  the  interrogatories  were  submitted  to  the  jury  in  the  manner  and 
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under  the  circumstances  contemplated  by  the  statute,  before  any  question 
can  be  made  upon  such  interrogatories  in  the  Supreme  Court, 

In  Taylor  v.  Burk,  Ex'r,  91  Ind.,  252,  reading  from  the  syllabtis  : 

"There  is  no  error  in  the  court's  refusal  to  propound  an  interroga- 
tory to  the  jury,  at  the  request  of  a  party,  when  such  request  is  absolute 
and  unconditional,  and  not  in  the  event  they  render  a  general  verdict" 

With  these  authorities  in  mind,  let  us  look  at  the  bill  of  exceptions 
and  see  what  occurred  upon  the  trial  of  the  case  at  bar.  The  first  men- 
tion that  seems  to  have  been  made  of  the  interrogatories  is  by  the  court. 
The  court  says : 

"With  regard  to  the  questions  of  the  special  verdict,  I  would  say 
that  I  have  given  them  such  attention  as  I  have  been  able  to  in  the 
short  time  allowed  me.  While  I  think  under  the  law  they  are  handed  up 
to  the  court  in  time,  yet  they  should  have  been  handed  up  a  little  before 
they  were  handed  up.  I  am  also  of  the  opinion  that  a  portion  of  them 
sare  improper  questions  to  submit  and  they  being  asked  for  as  a  whole 
and  attached  together,  I  must  refuse  to  submit  them  as  a  whole.  There 
:are  certain  questions  there  that  if  they  had  been  handed  up  detached,  I 
-would  submit  to  the  jury,  or  it  they  are  hereafter  detached  and  broken 
iflip,  I  will  instruct  the  jtuy  upon  them  and  have  them  answered. 
Exceptions  by  Mr.  James." 

It  is  then  noted  that  the  "special  verdict,  marked  S.  V.  as  hereinafter 
shown  and  attached  as  part  hereof,"  was  made  a  part  of  the  bill  of  ex- 
ceptions. It  seems  that  after  the  jury  were  sent  out,  the  court  again 
called  attention  to  these  interrogatories,  as  shown  in  the  record,  to-wit: 

•*  Immediately  after  the  jury  had  retired  the  court  said  to  counsel  for 
defense  that  the  special  questions  and  answers  might  be  cut  apart  and 
that  he  would  submit  certain  ones  as  being  pertinent  and  proper.  That 
it  was  not  too  late  to  call  the  jury  back  and  give  them  further  instruc- 
tions as  to  the  special  verdict ;  and  thereupon  counsel  for  the  defense 
explained  to  the  court  that  the  questions  were  prepared  very  early  in  the 
case  and  before  he  knew  fully  what  would  be  the  special  claim  of  the 
plaintiff,  and  while  he  thought  that  the  first  two  questions  were  perhaps 
not  important,  in  view  of  the  claims  made  upon  the  trial  and  argument, 
yet  he  deemed  the  entire  list  of  questions  pertinent  and  proper  and  that 
he  desired  to  have  them  all  answered  and  desired  to  have  them  all  sub- 
mitted as  proper ;  that  he  preferred  to  have  them  all  given  or  none,  and 
proposed  to  stand  or  fall  on  the  hst  as  a  whole,  and  saved  his  exception." 

It  does  not  appear,  except  by  implication,  that  the  court  was  re- 
quested to  submit  these  interrogatories  at  all — that  is  to  say — it  does  not 
appear  except  by  the  language  of  the  court,  after  the  jury  had  gone  out. 
It  appears  that  certain  interrogatories  had,  in  some  way  or  other,  gone 
into  the  hands  of  the  court,  and  the  court  made  certain  remarks  in  ref- 
erence to  them  and  announced  his  decision  to  not  send  them  all  to  the 
jury  and  Mr.  James  excepted,  from  which  it  is  implied  that  Mr.  James, 
who  was  counsel  for  defendant  below,  desired  to  have  the  interrogatories 
submitted.  That  is  the  only  way  it  appears.  That  is  scarcely  sufficient 
to  make  the  failure  of  the  court  to  send  these  interrogatories  in,  reversi- 
ble error.  Every  presumption  is  in  favor  of  the  absence  of  error.  Pre- 
judicial error  must  appear  affirmatively.  We  think  we  should  follow  the 
Indiana  decisions  above  referred  to.  The  court  was  not  requested  to  sub- 
mit these  interrogatories  to  be  answered  in  case  a  general  verdict  was  re- 
turned. We  may  say  that  it  appears  by  fair  inference  or  implication  that 
there  was  a  request  to  send  these  interrogatories  to  the  jury,  but  it  can- 
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not  be  said — ^there  is  nothing  to  justify  us  in  sa3dng — that  the  request 
was  that  these  interrogatories  should  be  answered  in  the  event  that  the 
jury  should  return  a  general  verdict ;  and  we  hold  that  it  is  not  improper 
upon  the  part  of  the  court  to  refuse  to  send  in  even  proper  interroga- 
tories, unless  the  request  is  coupled  with  this  condition.  But  the  court 
is  not  bound  to  submit  improper  interrogatories.  It  appears  by  what 
occurred  after  the  jury  retired  that  a  series  of  interrogatories  had  been 
submitted,  with  a  request  that  «// should  be  submitted  to  the  jury,  ox  none. 
We  are  clear  that  if  there  were  any  of  these  interrogatories — any  one  or 
more  of  the  series — which  should  not  have  been  submitted  to  the  jury,  or 
that  the  court  was  not  bound  to  submit  to  the  jury,  that  that  would  jus- 
tify the  court  in  declining  to  submit  any — under  the  circumstances. 

It  is  argued  that  the  court,  notwithstanding  this  request  of  counsel, 
should  have  passed  upon  the  interrogatories  and  decided  which  were 
proper  and  which  were  improper  and  should  have  given  to  the  jury  those 
which  it  deemed  proper ;  but  we  do  not  agree  with  this  view.  We  do 
not  think  the  court  was  bound  to  sift  the  wheat  from  the  chaff,  and  es- 
pecially not  in  view  of  the  request  of  counsel  that  all  should  be  given  or 
none.  The  rule  as  to  requests  to  charge  the  jury,  to  the  effect  that  if 
some  of  a  series  of  connected  propositions  are  bad,  it  is  not  error  to  re- 
fuse the  whole  :  Inglebrigbt  v.  Hammond,  19, 0.  887;  and  that  if  a  charge 
is  asked  as  an  entirety,  and  part  of  it  is  unsound,  it  is  not  error  to  refuse 
the  whole,  involves  a  principle  that  applies  in  its  logic  to  interrogatories, 
since  the  action  of  the  court  in  each  ca?e  has  to  do  with  guiding  the  jury 
to  proper  conclusions,  and  therefore  a  similar  rule  should  be  applied. 
Confusing  or  misleading  the  jury  by  the  submission  of  improper  ques- 
tions in  the  one  case  may  be  as  fatal  to  the  ends  of  justice,  as  confusing 
or  misleading  it  by  improper  instructions  in  the  other. 

In  support  of  what  I  have  said,  to  the  effect  that  the  court  is  not 
bound  to  submit  interrogatories  which  are  improper,  I  cite  Thompson  on 
Trials,  sec.  2681,  which  reads  as  follows : 

"Many  loose  questions  are  often  submitted  to  a  jury  which  can  have 
no  effect  upon  the  general  verdict,  whichever  way  it  may  be  returned. 
The  object  of  these  special  findings  is,  not  only  to  secure  a  more  useful 
and  minute  examination  of  the  component  parts  necessary  to  a  general 
verdict,  but  either  to  confirm  or  antagonize  that  verdict,  whichever  way 
it  may  be  returned.  An  interrogatory,  therefore,  the  answer  to  which 
will  in  no  way  control  the  general  verdict,  should  not  be  submitted. 
They  should  be  limited  to  material  and  controverted  questions  of  fact. 
Bach  question  submitted  should  be  limited  to  a  single,  direct  and  material 
controverted  issue  or  fact,  and  in  such  a  way  that  the  answer  will  neces- 
sarily be  positive,  direct  and  intelligible.  Pacts  not  put  in  issue  by  the 
pleadings,  need  not  be  found.  It  is  no  objection  to  a  question  that  it  is 
leading ;  it  is  rather  to  be  desired.  The  form  should  be  such  that  it  can  be 
answered  positively.  The  particular  forfti  in  which  it  shall  go  to  the 
jury  is  always  tmder  the  control  of  the  court,  and  it  is  not  bound  to  sub- 
mit one  in  the  exact  form  requested." 

In  support  of  these  different  propositions  a  great  many  authorities 
are  cited,  chiefly  from  the  Indiana  Reports,  to-wit : 

"Where  the  questions  propounded  require  the  jury  to  find  the  evi- 
dence, rather  than  facts,  or  where  they  relate  to  matters  having  no 
material  bearing  upon  the  rights  of  the  parties,  the  court  may  refuse  to 
submit  them  to  the  jury."    27  Ind.,  400. 
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"It  is  not  proper  to  submit  to  the  jury  interrogatories  which  merely 
call  for  an  expression  of  opinion  upon  a  question  of  law  involved  in  the 
case,  nor  interrogatories  the  answers  to  which  can  have  no  influence  on 
the  general  verdict."     108  Ind.,  481. 

**It  is  not  error  to  refuse  to  submit  to  the  jury  an  interrogatory  as  to 
a  question  of  fact  not  involved  in  the  issues,  or  as  to  a  question  ot  law." 
85  Ind.,  33. 

Certain  of  the  interrogatories  which  were  not  submrtted,  because  of 
the  refusal  of  the  court  to  submit,  and  of  which  action  on  the  part  of  the 
court  complaint  is  made,  read  as  follows : 

"1.  Do  you  find  that  there  was  any  negligence  on  the  part  of  the 
defendant  in  locating  the  well  with  the  boiler  and  engine  to  generate 
power  therefor  at  the  point  on  the  Bonawit  farm  where  it  was  located?" 

That  is  entirely  immaterial :  it  is  not  claimed  or  contended  that  there 
was  any  negligence  on  the  part  of  defendant  in  locating  the  well,  boiler 
or  engine. 

'*2.  Was  it  negligent  for  the  defendant  to  bum  wood  in  its  boiler 
in  the  drilling  of  such  well?" 

It  is  questionable  whether  that  should  have  been  submitted,  because 
it  was  the  burning  of  the  wood  with  the  high  wind  prevailing,  and  other 
circumstances y  which  was  alleged  to  have  been  negligence. 

And  so  as  to  the  spark-arrester,  in  the  third  question. 

**6.  From  the  circumstances  surrounding  the  premises  and  as  shown 
by  the  evidence  to  exist  at  that  place  at  that  time,  might  not  the  fire  have 
originated  from  some  other  source  ? " 

Now,  clearly  the  court  was  not  required  to  submit  to  the  jury  a  ques- 
tion which  would  oblige  the  jury  to  speculate  upon  how  this  fire  might 
have  originated  in  some  other  way  than  that  ^hich  the  testimony  shows. 
The  question  for  the  jury  was  whether  or  not  the  fire  was  communicated 
ff"om  this  boiler  ?  Having  decided  that,  either  affirmatively  or  negatively, 
that  was  all  they  were  required  to  decide  upon  that  point. 

The  next  question  is  :     "If  not,  why  not?" 

Because  of  these  questions,  which  the  court  was  not  bound  to 
and  should  not  have  submitted  to  the  jury,  as  well  as  because  the 
interrogatories  were  not  submitted  with  the  request  that  they  be  answered 
in  the  event  that  a  general  verdict  should  be  returned,  we  hold  that 
the  court  did  not  err  in  refusing  to  submit  these  interrogatories  to  the 
jury,  even  though  some  of  the  questions  were  proper,  and,  if  submitted 
alone,  with  a  proper  request,  should  have  gone  to  the  jury. 

The  judgment  is  affirmed. 

lames  &  Bever stock,  attorneys  for  the  plaintiff  in  error. 

Potter  &  Emery ^  attorneys  for  the  defendant  in  error. 
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PERJURY— INDICTMENT. 

[Lucas  Circait  Court,  October  11, 1897.] 

King,  Haynes  and  Parker,  JJ. 

tLBSLiE  L.  Barnes  v.  State  of  Ohio, 

L     iHDICnCKRT  FOR  PBBJURY  NBBD  NOT  AXXBGB. 

In  an  indictment  for  perjury  it  is  not  necessary  to  allege : 

a.    Whether  the  alleged  false  testimony  was  given  orally  or  in  writing, 

6.    Such  facts  as  will  show  that  the  same  was  material. 

S.     BVIDBNCB  rW  THE  TrIAI,  OF  SuCH  INDICTMENT. 

On  the  trial  of  such  indictment,  the  state  need  not  ofifer  the  journal  entry  to 
show  the  trial  and  disposition  of  the  case  in  which  the  alleged  false  testimony 
was  given,  it  having  shown,  by  the  records  of  the  court,  the  pendency  of  such 
case,  and  by  oral  evidence,  given  without  objection,  the  trial  thereof. 
8l    Evidence  Matbriai,  to  the  Issub  Thbrbin. 

Evidence  which  might  affect  or  influence  a  court  or  jury  in  a  given  case,  is  ma- 
terial to  the  issue  therein. 
4.    Consideration  of  Aixxgbd  Pai^b  Testimony. 

On  the  trial  of  one  charged  with  perjury,  it  is  not  error  to  exclude  evidence 
offered  by  him  to  show  that  the  court  did  not  consider  the  alleged  false  testi- 
mony in  giving  its  judgment  in  such  case, 
i.    Whether  Testimony  is  Material  is  a  Question  of  Law. 

Whether  certain  testimony  is  material  to  an  issue  on  trial,  is  a  question  of  law, 
and  not  of  fact. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 
King,  J. 

This  is  a  pjetition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas  in  an  action  in  which  the  State  of  Ohio  prosecuted  Leslie 
L.  Barnes  for  the  crime  of  perjury.  He  was  convicted  in  the  court  of 
common  pleas,  and  sentenced  to  a  term  in  the  penitentiary,  and  it  is 
claimed  here  that  several  errors  occurred  in  that  court  in  the  course  of 
his  trial  which  were  prejudicial  to  him,  and  for  which  the  judgment 
should  be  reversed.    Some  of  these  I  will  notice  later. 

The  indictment  presented  by  the  grand  jury  set  forth  that  on  Jan- 
uary 13, 1897,  in  a  certain  action  for  divorce  pending  and  on  trial  in  the 
court  of  common  pleas  of  said  Lucas  county,  wherein  the  said  Leslie  L. 
Barnes  was  the  plaintiff  and  Cora  E.  Barnes  was  defendant,  did  appear 
in  said  court,  which  was  then  and  there  open  for  the  transaction  of  busi- 
ness, and  then  and  there  was  solemnly  sworn  in  said  court  to  testify  to 
the  truth,  and  the  whole  truth,  and  nothing  but  the  truth,  by  Leroy  E. 
Clark,  clerk  of  said  court,  by  Charles  W.  Clark,  deputy  of  said  Leroy  E. 
Clark,  clerk  as  aforesaid,  who  then  and  there  was  duly  empowered  and 
authorized  by  law  as  such  clerk  and  as  said  deputy  to  administer  said 
oath ;  and  so  being  sworn  then  and  there,  in  said  action  and  case,  and  in 
a  matter  material  thereto,  did  corruptly  and  wilfully  depose  and  declare 
certain  matters  then  and  there  to  be  facts,  to-wit :  that  he,  the  said  Leslie 
L.  Barnes,  had  never  seen  Myron  Wight,  alias  George  L.  Adams,  before 
he,  the  said  Myron  Wight,  a/ias  George  L.  Adams,  had  come  to  the 
apartments  of  him,  the  said  Leslie  L.  Barnes,  in  the  Schmidt  building 
on  the  comer  of  Adams  and  Michigan  streets,  in  the  city  of  Toledo, 
Lucas  county,  Ohio,  to  rent  a  room.  Meaning  that  the  said  Leslie  L. 
Barnes  had  never  seen  the  said  Myron  Wight,  a/ias  George  L.  Adams, 
before  the  17th  day  of  October,  A.  D.,  1896.  That  the  said  Leslie  L. 
Barnes  was  not  acquainted  with  Myron  Wight,  a/ias  George  L.  Adams, 
before  he,  the  said  M3rron  Wight,  a/ias  George  L.  Adams,  had  come  to 
the  apartments  of  him,  the  said  Leslie  L.  Barnes,  in  the  sichmidt  build- 

tThis  case  was  affirmed  by  the  Supreme  Court,  without  report;  see  68  0. 8, 700. 
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ing,  on  the  corner  of  Adams  and  Michigan  streets,  in  the  city  of  Toledo, 
Lucas  county,  Ohio,  to  rent  a  room.  Meaning  that  said  Leslie  L.  Barnes 
was  not  acquainted  with  the  said  George  L.  Adams  before  the  17th  day 
of  October,  A.  D.,  1896.  That  Myron  Wight,  alias  George  L.  Adams, 
the  said  Leslie  L.  Barnes'  apartments  or  rooms  since  the  18th  day  of 
November,  A.  D.,  1896,  and  that  he,  the  said  Leslie  L.  Barnes,  had  not 
seen  the  said  Myron  Wight,  alias  George  L.  Adams,  more  than  four 
times  since  the  said  13th  day  of  November,  A.  D.,  1896.  Whereas  in  truth 
and  in  fact,  the  said  Leslie  L.  Barnes  had  seen  the  said  Myron  Wight,  alias 
George  L.  Adams,  before  the  said  Myron  Wight,  alias  George  L.  Adams, 
had  gone  to  the  apartments  .of  him,  the  said  Leslie  L.  Barnes,  in  the 
Schmidt  building,  on  the  comer  of  Adams  and  Michigan  streets,  in  the 
city  of  Toledo,  Lucas,  county,  Ohio,  to  rent  a  room.  Whereas,  in  truth 
and  in  fact,  the  said  Leslie  L.  Barnes  had  seen  the  said  Myron  Wight, 
alias  George  L.  Adams,  before  the  17th  day  of  October,  A.  D.,  1896. 
Whereas,  in  truth  and  in  fact,  the  said  Leslie  L.  Barnes  was  acquainted 
with  Myron  Wight,  alias  George  L.  Adams,  before  the  said  Myron 
Wight,  alias  George  L.  Adams,  had  come  to  the  apartments  of  him,  the 
said  Leslie  L.  Barnes,  in  the  Schmidt  building,  on  the  comer  ot  Adams 
and  Michigan  streets,  in  the  city  of  Toledo,  Lucas  county,  Ohio,  to  rent 
a  room.  Whereas,  in  truth  and  in  fact,  he,  the  said  Leslie  L.  Barnes, 
was  acquainted  with  the  said  Myron  Wight,  aliens  George  L.  Adams, 
before  the  17th  day  of  October,  A.  D.,  1896.  And  whereas,  in  tmth  and 
in  fact,  the  said  Myron  Wight,  alias  George  L*  Adams,  had  upon  said  18th 
day  of  January,  A.  D.,  1897,  been  in  the  rooms  and  apartments  of  the 
said  Leslie  L.  Barnes  since  the  18th  day  of  November,  A.  D.,  1896.  And 
whereas,  in  truth  and  in  fact,  the  said  Leslie  L.  Barnes  had,  on  the  18th 
day  of  January,  A.  D.,  1897,  seen  the  said  Myron  Wight,  alias  George 
L-  Adams,  more  than  four  times  since  the  18th  day  of  November,  A.  D., 
1896,  and  he,  the  said  Leslie  L.  Barnes,  then  and  there,  well  knowing 
said  matters  so  as  aforesaid,  by  him  deposed  and  declared  to  be  true, 
then  and  there  to  be  false.** 

To  this  indictment  the  defendant  pleaded  not  guilty.  Shortly  after, 
and  at  the  same  term  of  court,  the  case  came  on  for  trial.  The  jury  dis- 
agreed, and  at  the  following  term  it  was  again  tried,  and  resulted  in  the 
verdict  which  this  proceeding  seeks  to  have  set  aside. 

It  is  urged  that  this  indictment  is  insufficient,  in  that  it  does  not 
aver  whether  the  oath  or  the  matter  deposed  and  declared  in  the  indict- 
ment was  orally  deposed,  or  in  writing ;  and  second,  that  there  is  no  mat- 
ter pleaded  in  the  indictment  which  would  show  upon  the  face  of  it  that 
the  alleged  false  testimony  given  in  the  case  referred  to  was  material  to 
the  issues  in  that  case ;  and  third,  it  is  said  that  the  inuendoes  are  insuffi- 
cient and  are  not  connected  with  the  matter  pleaded.  To  the  last  of  these 
I  need  only  say  that  we  do  not  think  there  is  any  material  diflSculty  with 
the  inuendoes,  the  objection  mainly  being  to  the  inuendo  which  states 
that  the  statement  made  by  him  that  he  had  not  seen  Myron  Wight 
before  he  came  to  his  rooms  to  rent  a  room,  or  came  to  his  apartments  to 
rent  a  room,  does  not  sustain  the  inuendo  that  he  meant  thereby  that  he 
had  not  seen  him  before  the  17th  day  of  October;  but  the  allegations 
denying  the  tmth  of  these  statements  in  the  indictment  show  that  in 
both  respects  they  were  false.  In  other  words,  the  statement  that  he 
hadn't  seen  him  before  he  came  to  his  apartment  was  false,  and  he  hadn't 
seen  him  before  the  17th  day  of  October,  was  likewise  a  false  statement. 
So  far  as  the  indictment  itself  is  concerned,  in  the  absence  of  a  motion 


Digitized  by 


Google 


Vm.       CIRCUIT  COURTS, 155 

Barnes  v.  State  of  Ohio. 

to  quash  or  a  demurrer,  we  think  it  is  sufficient  to  put  the  defendant  on 
his  trial. 

As  to  whether  the  indictment  should  have  stated  whether  the  words 
are  orally  deposed,  or  in  writing,  and  whether  it  shows  sufficient  matter 
upon  its  face  to  show  the  materiality  of  the  statements  and  that  the  state- 
ments are  material,  it  is,  I  think,  sufficient  to  say  upon  that  point  that  it 
is  covered  by  sec.  6897,  which  I  will  read : 

"Whoever,  either  verbally,  or  in  writing,  on  oath  lawfully  adminis- 
tered, willfully  and  corruptly  states  a  falsehood,  as  to  any  material  mat- 
ter, in  a  procee<?ing  before  any  court,  tribunal,  or  officer  created  by  law, 
or  in  any  manner  in  relation  to  which  an  oath  is  authorized  by  law,  is 
guilty  of  perjury." 

In  that  connection  I  will  read  sec.  7221  : 

"In  an  indictment  for  perjury,  or  for  subornation  of  perjury,  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offense  charged,  and  before 
which  court  or  authority  the  oath  was  taken,  averring  such  court  or 
authority  to  have  full  power  to  administer  the  oath,  together  with  the 
proper  averments  to  falsify  the  matters  whereon  the  perjury  is  assigned, 
without  setting  forth  any  part  of  any  record  or  proceeding,  or  the  com- 
mission or  authority  of  the  court,  or  other  authority,  before  which  the 
perjury  was  committed." 

The  statute  says  that  if  he  does  this  either  verbally  or  in  writing,  or 
if  the  oath  be  as  to  any  matter  material  in  a  proceeding — not  necessarily 
a  cause,  but  any  proceeding — and  that  it  will  be  sufficient  to  allege  gen- 
erally what  the  matter  was  deposed  to  which  is  claimed  to  be  fa&e,  and 
averring  that  it  was  false,  without  setting  forth  any  part  of  the  record. 
There  would  be  some  reason,  perhaps,  for  saying  whether  it  was  verbal 
or  in  writing,  but  at  the  same  time  we  are  not  prepared  to  hold  it  essential, 
since  the  forms  laid  down  in  Wilson '  s  Criminal  Code  do  not  put  those  words 
in,  nor  do  they  allege  any  facts  which  show  upon  the  face  of  the  indictment 
that  the  testimony  itself  was  material.  But  on  the  question  of  the 
matter  of  form  we  think  the  case  of  Dilcher  v.  The  Sute,  89  O.  S.,  180, 
in  which  the  indictment  is  set  forth  in  full,  is  an  authority  to  the  effect 
that  it  is  not  necessary  to  allege  either  of  those  things.  That  was  an 
indictment  for  testifying  falsely,  and  there  is  in  that  indictment  no  alle- 
gation that  the  words  were  verbal  or  in  writing.  There  are  no  allega- 
tions of  fact  showing  that  they  were  material  other  than  the  single  alle- 
gation that  they  were  material.  It  is  said  that  is  a  conclusion  of  law, 
but  it  is  the  language  of  the  statute  in  that  respect,  and  taking  the  stat- 
ute which  defines  the  crime  in  connection  with  the  last  statute  which  I 
read,  and  we  think  it  is  the  intention  of  the  legislature  to  say  that  it 
would  not  be  necessary  to  set  forth  all  those  facts  which  would  go  to  show 
why  or  wherein  the  testimony  claimed  to  have  been  false  was  material  in 
the  proceeding  before  the  court.  It  will  be  noticed  in  the  case  of  Dil- 
cher V.  The  State,  supra^  that  the  indictment  was  almost  in  the  language 
of  the  one  in  this  case.    The  court  say  on  page  134 : 

"It  is  not  necessary  to  aver  wherein  the  alleged  false  testimony  was 
material ;  it  is  sufficient  to  allege  generally  that  it  was  material,  and  the 
indictment  need  not  charge  more  than  is  necessary  to  adequately  express 
the  ofiense.  It  is  not  necessary  that  the  testimony  upon  which  perjury 
can  be  predicated,  must  have  the  effect,  if  true,  of  establishing  or  decid- 
ing the  matter  in  issue.  It  is  sufficient  if  it  has  a  legitimate  bearing  on 
that  issue.  If  it  tends,  within  the  rules  of  law  to  influence  the  court  or 
jury  in  deciding  that  &»ue,  it  is  material." 
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So  we  think  the  objections  to  the  indictment  cannot  be  sustained, 
As  I  have  said,  the  defendant  pleaded  not  guilty,  and  went  to  trial, 
without  making  any  motion  or  demurrer  to  the  indictment.  On  the  trial 
a  number  of  witnesses  were  called  on  both  sides  to  show  that  on  January 
13.  1896,  there  was  on  trial  in  the  court  of  common  pleas  of  this  county. 
Judge  L.  W.  Morris  presiding,  a  case  of  divorce  and  alimony  in  which 
the  plaintiff  in  error  was  the  plaintiff  and  his  wife  at  that  time  was  the 
defendant.  These  witnesses  were  called,  five  of  them  for  the  state,  and 
testified  that  they  were  present  in  court ;  that  the  case  was  called  for 
trial ;  that  it  was  tried ;  that  the  plaintiff"  in  error  here  was  called  as  a 
witness ;  that  he  was  sworn.  One  of  them,  perhaps,  only  testified  to  the 
fact  that  he  was  sworn,  but  the  others  all  testified  that  he  was  called  as  a 
witness,  and  that  he  testified.  And  they  proceed  then  to  prove  all  these 
allegations  of  material  facts  contained  in  the  indictment  in  the  testimony 
of  Mr.  Barnes.  No  objection  was  made  to  any  of  that  testimony  by  the 
defendant  upon  any  of  the  grounds  that  are  urged  here,  and  in  fact  no 
objection  was  made  to  any  of  the  witnesses  stating  the  fact  that  the 
case,  naming  it,  was  tried  in  the  court  of  common  pleas.  The  defense 
proceeded  to  introduce  as  many  more  witnesses,  and  they  called  at  least 
Rve  other  witnesses,  who  testified  that  they  were  present  in  the  same 
court  room,  before  the  same  judge,  and  on  the  same  day,  and  that  ihey 
heard  the  testimony  in  the  case  on  trial — that  of  Leslie  L.  Barnes  v.  Cora 
E.  Barnes— and  that  they  heard  the  plaintiff  in  that  case  and  the  defend- 
ant in  the  criminal  case,  Barnes,  testify.  In  addition  to  that  the  state 
offered  the  petition  and  answer  in  the  divorce  case,  also  a  copy  of  the 
appearance  docket ;  but  it  did  not  offer  the  journal  entry  of  the  court — 
lor  a  complete  record  had  not  been  made — showing  the  trial  or  the  dis- 
position ot  the  case  of  Barnes  v.  Barnes ;  and  it  is  urged  that  the  fact 
required  to  be  proved  in  order  to  maintain  the  prosecution  on  this  indict- 
ment— that  the  case  of  Barnes  v.  Barnes  was  then  and  there  and  in  that 
court  pending,  and  then  and  there  and  in  that  court  tried,  can  only  be 
proved  by  the  records  of  the  court  of  common  pleas,  and  that  there  is  no 
such  record  here.  I  think  that  part  of  the  record  admitted  does  not 
show  the  trial  of  the  case  of  Barnes  v.  Barnes,  in  the  court  of  common 
pleas  on  January  13,  1896  ;  it  does  show,  however,  that  such  a  case  was 
commenced,  and  that  it  was  pending  in  the  court  of  common  pleas  a 
short  time  before,  but  it  does  not  show  what  disposition  was  made  of  it. 
In  the  light  of  that  record,  then,  the  state  offered  certain  witnesses,  and 
they  without  objection  testified  that  that  case  was  called  for  trial,  and 
tried  upon  the  testimony  that  was  offered  in  the  case,  and  decided  by  the 
court.  And  the  delense  offered  as  many  more  witnesses  to  prove  the 
same  fact.  Now,  upon  error,  can  the  plaintiff  in  error  here  avail  him- 
self of  the  objection  that  there  was  not  offered  evidence  of  record  ?  We 
think  not.  We  think  if  that  was  a  pertinent  objection  he  should  have 
made  it  at  the  time  of  the  introduction  of  the  state's  testimony,  or  at 
least  before  he  entered  upon  his  defense;  that  he  has  waived  it,  if  it  be 
a  pertinent  objection  ;  but  we  hardly  think  it  is  a  pertinent  objection  in 
the  light  of  the  condition  of  this  record.  This  case  was  shown  by  the 
records  to  have  been  pending  in  the  court  of  common  pleas  shortly 
before  the  trial,  the  precise  day  it  is  not  necessary  to  recite ;  as  there  was 
nothing  in  the  record  to  show  the  disposition  of  it,  the  presumption 
would  arise  that  it  was  still  pending  on  January  18.  The  fact  of  the 
trial  of  that  case  before  Judge  Morris,  it  seems  to  us,  could  have  been 
proved  by  witnesses  orally — certainly  proved  by  them  if  no  objection 
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was  made  to  that  class  of  testimony ;  and  this  record  abundantly  sup- 
ports the  fact,  both  on  the  part  of  the  state  and  on  the  part  of  the  defense; 
ior  these  witnesses  are  asked,  all  of  them,  if  they  were  present  in  the 
court  of  common  pleas  when  the  proceeding — using  the  precise  word 
which  is  named  in  the  statute,  a  "proceeding" — in  which  the  case  of 
Barnes  v.  Barnes  was  on  trial  or  hearing  before  Judge  Morris.  They 
say  it  was.  We  do  not  think  it  would  be  a  justifiable  holding  to  say  that 
with  the  record  in  that  condition,  showing  absolutely  the  pendency  of  the 
case  a  short  time  before  this  trial,  showing  by  witnesses  offered  here  with- 
out objection,  and  on  the  part  of  the  defense  as  well,  its  actual  trial,  that 
there  is  no  proof  here  of  a  trial  of  that  case  on  the  13th  of  January,  1896. 
No  question  was  made  of  that  until  the  court  came  to  charge  the 
jury — ^and  I  may  as  well  notice  that  at  this  point — when  the  defendant's 
counsel  requested  the  court  to  say  to  the  jury  that — 

1.  "As  a  matter  of  law  that  an  essential  element  of  the  proof  in 
this  case  is  that  the  alleged  false  testimony  was  given  in  a  cause  on  trial 
in  the  court  of  common  pleas  of  Lucas  county.  Before  the  jury  can  so 
find,  ther<^  must  be  sufiBcient  evidence  to  that  effect ;  and  oral  evidence 
that  a  trial  was  pending  would  not  be  sufficient.  Such  fact  must  be 
established  by  the  journal  or  other  record  evidence ;  and  unless  such  evi- 
dence was  produced,  the  jury  must  acquit. 

2.  "The  jury  are  instructed  as  a  matter  of  law  that  no  legal  or 
sufficient  evidence  has  been  offered  in  this  case,  that  the  case  of  Leslie 
L.  Barnes  v.  Cora  E.  Barnes  was  on  trial  at  the  time  it  is  alleged  in  the 
indictment  the  alleged  false  testimony  was  given." 

Those  requests  were  made  upon  that  point,  and  the  court  refused  to 
give  them.  We  do  not  think  it  was  error  for  which  this  judgment  should 
be  reversed  in  refusing  to  give  those  requests  as  made. 

Many  questions  have  been  argued  bearing  upon  the  materiality  of 
these  statements  contained  in  the  indictment.  It  is  urged  in  the  argu- 
ment, that  conceding  that  Barnes  testified  as  alleged  in  the  indictment, 
still  it  was  not  material.  The  case  of  Barnes  v.  Barnes  was  an  action  for 
divorce,  and  the  allegation  of  the  plaintiff  in  his  petition  was  that  his 
wife  was  guilty  of  adultery  with  one  Adams  ;  and  the  proof  in  the  case 
tended  to  show  that  on  a  certain  occasion  in  November,  Barnes  went  to 
his  apartments,  or  rooms,  in  the  Schmidt  building,  in  company  with 
some  other  persons,  and  caught  or  found  Adams,  as  he  called  him  at  that 
time  and  as  he  was  then  known,  in  a  room  with  his  wife  in  a  position  and 
situation  that  was  at  least  compromising  to  her.  On  the  trial  he  was 
asked  about,  his  acquaintance  with  Mr.  Adams,  perhaps  on  cross-examina- 
tion, possibly  in  chief,  or  both,  and  he  testified  that  the  first  time  that  he 
saw  Mr.  Adams  was  when  he  came  to  see  him  where  he  was  at  work  at 
the  court-house,  and  inquired  of  him  for  rooms,  and  he  told  him  to  go  and 
see  his  wife  at  their  apartments,  and  see  whether  she  had  any  room  that 
she  would  rent  him ;  that  that  was  on  October  17th,  as  fixed  by  the  proof 
in  the  case.  He  testified  further  in  that  case,  that  he  never  had  known 
Adams  before.  The  state,  in  this  case,  offered  evidence  tending  to  show 
that  Mr.  Barnes  had  known  Mr.  Adams  some  time  before,  and  that  Mr. 
Adams'  real  name  was  Myron  Wight;  that  Barnes  knew  it;  that  he  had 
associated  with  him  before ;  that  Barnes  introduced  Wight  to  his  wife 
under  the  name  of  Adams,  knowing  that  his  name  was  Wight.  Barnes 
also  testified  in  the  divorce  case,  it  was  claimed,  that  after  this  occasion 
when  he  had  found  Adams  in  his  wife's  room  and  then  had  expressed  his 
dissatisfaction  with  the  proceeding,  he  had  had  no  other  acquaintance 
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with  him  other  th^n  that  he  had  casually  met  him  not  exceeding  four 
times.     The  state  in  this  case  offered  evidence  tending  to  show  that  he 
had  met  him  frequently,  and  a  great  many  more  than  four  times ;   that 
he  had  dined  with  him ;  they  had  been  together  in  a  room  which  Mr. 
Barnes  afterwards  occupied,  and  that  they  were  acquaintances.    Now,  as 
we  have  already  held,  it  was  unnecessary  to  set  out  all  those  things  in 
the  indictment  to  show  it  was  material  in  the  divorce  case  to  inquire  of 
Mr.  Barnes,  and  for  Mr.  Barnes  to  testify  as  to  his  acquaintance  and  rela- 
tionship with  this  man ;  but  it  was  upon  the  trial  of  the  divorce  case 
certainly  pertinent  to  show  the  relations  that  existed  between  these  two 
men,  and  that  regardless  of  whether  the  defendant  in  that  case  had  in  her 
answer  alleged  that  this  divorce  was  a  matter  of  conspiracy  between  her 
'  husband  and  this  man,  or  a  matter  of  connivance,  or  a  criminal  matter, 
or  anything  of  that  sort.     It  was  material  for  the  court  trying  that  case 
to  have  inquired  of  its  own  motion,  and  to  have  satisfied  itself,  whether 
this  man  Wight,  who  came  upon  the  witness  stand  and  testified,  and  this 
man  Barnes,  who  testified  to  those  acts  y^  hich  pointed  at  least  towards 
adultery,  were  testifying  to  a  transaction  that  was  dona  fide,  without  the 
consent  and  knowledge  of  the  husband,  or  whether  it  was  a  thing  he  had 
some  knowledge  of,  and  which  he  had  winked  at.    This  was  certainly 
material.    Counsel  might  have  inquired,  and  if  they  did  not,  the  court 
might  have  inquired  of  him — tor  it  was  the  duty  of  the  court  to  ascer- 
tain whether  the  proceeding  in  divorce  was  prosecuted  honorably  and  in 
good  faith — as  to  these  things.     If  Mr.  Barnes,  on  the  witness  stand,  in 
answer  to  the  question  as  to  his  acquaintance  with  this  man  Adams,  had 
said,  *'I  don't  know  him ;  I  never  saw  him  until  October  17th,"  that,  of 
course,  precluded  the  necessity  of  making  any  further  inquiry  as  to  his 
acquaintanceship.     If  that  was  true,  it  was  certainly  material.     As  said 
in  the  case  of  Dilcher  v.  State,  supra^  it  is  sufficient  if  this  testimony  has 
a  legitimate  bearing  on  the  issue — if  it  tends,  within  the  niles  of  law,  to 
influence  the  court  or  jury  in  deciding  that  issue,  it  is  material.     In  that 
case  it  was  a  question  whether  a  person  was  presumed  to  be  dead,  not 
having  been  seen  for  seven  years,  and  upon  the  trial  the  witness  who  was 
charged  with  perjury  testified  that  he  had  met  him,  that  he  had  talked 
with  him ;  that  they  met  three  or  four  times,  and  that  they  sat  down  and 
discussed  matters ;  and  that  he  knew  the  person  alleged  to  be   absent 
well,  and  they  had  frequent  conversations  during  a  period  of  some  three 
or  four  days.    The  matter  charged  in  the  indictment  was  that  he  had  said  . 
that  he  had  met  him  three  or  four  times,  and  the  allegation  was  in  den}-* 
ing  that,  that  he  had  not  met  him  several  times,  and  did  not  have  any 
mutual  recognition,  well  knowing  that  the  statements  he  made  were  false. 
It  was  alleged  that  they  were  not  material.     The  question  was  whether 
the  man  was  alive  or  not,  not  whether  he  met  him  three  or  four  times, 
or  where  he  met  him.     But  the  court  said  : 

"The  material  inquiry  in  the  Meigs  county  case,  as  shown  by  the  evi- 
dence on  the  trial,  was  whether  Martin  was  alive — whether  he  had  been 
seen  or  heard  from  during  the  preceding  seven  years.  Stewart's  testi- 
mony that  he  had  seen  him,  without  fixing  time,  place  or  circumstances, 
might  have  been  wholly  insufficient.  To  corroborate  and  strengtheu  that 
statement  he  said  he  saw  him,  not  once,  in  passing,  a  long  time  before, 
at  a  distance  (that  would  leave  room  for  a  conclusion  of  mistaken  iden- 
tity), but  several  times,  on  two  or  three  different  days,  at  Deer  Lodge,  in 
September,  1880,  that  they  had  spoken  together  and  mutually  recognized 
each  other.    The  legitimate  effect  of  each  one  of   these  statements  was 
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to  strengthen  hi3  testimony  as  to  the  main  fact,  to  make  it  impossible 
that  he  could  be  mistaken.  Each  one,  was  in  that  sense,  and  within  the 
rule.stated,  material  to  the  issue  being  tried,  and  being  so  material  they 
were  divisible,  and  perjury  may  be  predicated  on  each.** 

We  think  that  is  clearly  material.  In  the  course  ot  the  trial  it  was 
sought  to  show  by  Judge  Morris,  having  shown  that  he  was  the  judge  be- 
fore whom  the  proceeding  was  had,that  the  statement  of  Barnes  on  the  trial 
of  the  divorce  case  did  not  affect  his  mind  in  rendering  the  decision  which 
he  did  render,  and  that  his  judicial  opinion  and  his  judgment  had  been 
made  tip  from  other  evidence  in  the  case.  That  was  objected  to,  and  the 
court  sustained  the  objection.  We  hardly  see  how  that  could  have  been 
competent.  The  only  question  to  be  determined — and  that  is  to  be 
determined  partly  by  the  court  and  partly  by  the  jury — in  this  case  was, 
was  whether  the  evidence  in  question  might  have  affected  the  decision, 
and  if  it  was  material  evidence,  it  follows  as  a  matter  of  law  that  it  might 
affect  the  decision,  because  no  evidence  is  supposed  to  be  admitted,  except 
that  it  is  material,  and  it  is  admitted  only  because  it  will  affect  the  deci- 
sion of  the  case.  It  only  becomes  material  because  it  might  affect  the 
decision.  That  makes  it  material.  So  it  was  competent  to  inquire  of 
Mr.  Barnes  if  he  had  known  Adams  or  Wight  before.  If  we  should 
assume  that  the  proof  offered  by  the  state  in  this  case  is  correct,  that  Mr. 
Barnes  did  know  Wight  before  the  time  Barnes  testified  to  in  the 
divorce  case,  as  his  first  acquaintance,  and  if  Barnes  had  testified  in  that 
case  as  to  all  of  his  acquaintance  with  Mr.  Wight,  and  had  informed  the 
court  that  he  knew  his  real  and  true  name  was  not  Adams ;  that  he  knew 
it  was  Wight,  and  that  he  had  taken  him  into  his  family  with  the  knowl- 
edge that  he  had  given  a  false  name,  it  is  quite  certain  that  that  would 
have  been  exceedingly  material,  and  would  probably  have  had  some  effect 
upon  the  opinion  and  decision  of  the  court.  But  when  Mr.  Barnes  said 
he  didn't  know  him,  and  had  never  seen  him  before  and  had  never  seen 
him  afterwards  to  have  any  acquaintance  with  him,  after  he  had  dis- 
covered his  relations  with  his  wife,  that  shut  off,  as  I  say,  inquiry.  It  1 
may  be  true  that  the  divorce  which  was  in  fact  granted  in  that  action  was 
not  granted  upon  the  testimony  of  Mr.  Barnes,  but  upon  other  testimony 
which  the  court  thought,  under  the  circumstances,  more  credible;  but  if 
the  theory  of  the  state  in  this  case  could  have  been  fully  and  clearly  pre- 
sented to  the  court  in  the  divorce  case,  it  may  be  that  the  court  would 
not  have  granted  the  divorce  at  all.  But  whether  the  court  would  or 
would  not,  ^till  it  remains  true  that  the  relations  of  this  man  with  Wight 
were  material  to  the  issue  tried  in  the  divorce  case,  and  that  whether  there 
was  any  answer  filed  or  not.  It  would  not  be  competent  for  the  defense 
to  show  that  the  court  would  have  decided  the  case  in  the  same  way 
whether  Barnes  testified  as  he  did  or  not.  The  court  could  not  have  very 
well  told  what  he  would  have  done  in  the  divorce  case  if  Barnes  had  told 
what  the  state  claim  here  was  the  truth, because  the  court  decided  the  case 
upon  the  testimony  it  had.  This  is  all  I  need  to  say  about  the  testimony 
in  the  case:  It  is  claimed,  I  should  say,  perhaps,  that  the  defense  were 
unnecessarily  restricted  in  offering  testimony;  that  they  should  have 
been  allowed  greater  latitude.  We  do  not  discover  in  that  anything  lo 
the  prejudice  of  the  defendant.  The  latitude  which  they  think  they 
ought  to  have  had  would  have  shown  perhaps  more  as  to  what  was  testi- 
fied to  in  the  divorce  case,  and  it  only  would  have  tended  to  prove  one 
thing,  and  that  was,  that  under  all  the  testimony  in  the  case  the  court 
would  hav«  been  justified  in  rendering  the  decision  which  it  did  if  it  had 
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eliminated  entirely  Mr.  Barnes'  testimony  in  the  case,  and  that  is  the 
ijuestion  which  I  have  just  discussed,  and  for  that  reason  we  think  it 
was  not  improperly  ruled  out. 

It  is  claimed  that  the  charge  is  erroneous,  because  the  court,  among 
other  things,  left  the  question  of  the  materiality  of  these  statements  to 
the  jury.  A  careful  reading  of  the  charge  would  not  indicate  that  the 
court  did  quite  that.  The  court  said  to  the  jury,  after  discussing  several 
things  which  it  was  necessary  for  them  to  find : 

*'If  j'ou  are  satisfied  beyond  a  reasonable  doubt  that  the  statements 
alleged  in  the  indictment  or  any  one  or  more  of  such  statements  were  so 
made  by  the  defendant  substantially  as  alleged,  you  will  then  consider 
and  determine" — that  is  the  next  step,  now — **you  will  then  consider 
and  determine  from  the  evidence  whether  or  not  such  statement  or  state- 
ments were  upon  a  matter  that  was  material  in  the  trial  of  the  divorce 
case." 

The  court  then  proceeds  to  state  what  had  been  said  with  reference 
to  the  issue  in  the  divorce  case,  and  says : 

*'If.  therefore,  you  find  that  upon  the  trial  of  the  divorce  case  there 
was  evidence  that  Myron  Wight  was  the  person  described  in  the  peti- 
tion as  George  Adams,  and  that  Wight,  alias  Adams,  went  to  the  rooms 
of  Barnes  in  the  Schmidt  building  to  rent  a  room  on  the  17th  day  of 
October,  1896,  then  I  say  to  you,  as  a  matter  of  law,  that  the  second, 
third  and  fourth  statements  alleged  to  have  been  made  h^  the  defendant, 
if  they  were  made,  were  each  material  statements,  and  were  each  upon 
a  matter  that  was  material  to  the  issues  in  the  divorce  case." 

And  then  he  discusses  that  further,  illustrating  to  the  jury  how  it 
could  be  material,  and  says : 

'*And  if  you  find  that  there  was  such  evidence,  then,  as  I  have  said, 
the  second,  third  and  fourth  alleged  statements  were  each  malerial  state- 
ments, ana  the  first  alleged  statement  was  material  only  in  case  it  was 
made  in  immediate  connection  with  the  further  statement  that  he  was 
not  acquainted  with  Wight  before  October  17,  1896,  or  in  case  it  was 
made  in  answer  to  an  inquiry  as  to  how  long  he  had  known  or  been 
acquainted  with  Wight  before  said  time. 

**In  determining  whether  or  not  the  alleged  testimony  ot  the  defend- 
ant on  the  trial  of  the  divorce  case  was  material,  you  are  not  to  consider 
or  determine  whether  such  testimony  did  or  did  not  affect  the  result  of 
that  case.  The  question  in  this  connection  is  not  whether  the  alleged 
testimony  of  the  defendant  was  deemed  worthy  or  unworthy  of  consid- 
eration or  belief,  but  the  question  is,  was  it  pertinent  to  the  issue,  and 
upon  a  material  matter? 

"I  have  given  you  the  law  upon  that  subject  by  which  you  must  be 
governed  in  this  case.  You  must  accept  and  apply  the  law  as  given  to 
you  by  the  court." 

It  cannot  be  fairly  said  that  the  court  left  the  question  of  the  materi- 
ality of  the  statements  to  the  jury.  But  if  the  court  did,  is  the  plain- 
tiff in  error  prejudiced  thereby?  If  these  statements  as  a  matter  of  law 
are  material,  so  that  a  reviewing  court  can  so  hold,  and  the  court  ought 
to  have  said  unequivocally  that  if  proved  they  were  material  statements, 
then  the  defendant  in  error  is  not  prejudiced  by  not  saying  that  to  the 
jury,  but  giving  the  defendant  another  opportunity  by  allowing  the  jury 
to  find  whether  they  were  or  not.  But  the  fair  reasoning  of  the  court 
was.  is  that  the  statements  were  material. 
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These  comprise  the  principal  questions  that  have  been  discussed. 
We  have  come  to  the  conclusion,  from  a  careful  reading  of  the  record 
and  an  investigation  of  the  authorities  cited  on  both  sides  of  the  case, 
that  this  is  no  substantial  prejudical  error  in  this  case.  Therefore,  the 
judgment  of  the  court  of  common  pleas  will  be  affirmed. 

L.  M.  Murphy  and  /.  K,  Hamilton^  for  plaintiff  in  error. 

C  E.  Sumner y  for  defendant  in  error. 


LIBEL. 

[Wood  Circuit  Court,  October  Term,  1897.] 
King,  Haynes  and  Parker,  JJ. 

Bert  Steelk  v.  William  Edwards. 

1.  Mailing  of  Postal  Card  dobs  not  Amount  to  a  Publication. 

Merely  mailiujz^  a  postal  card  at  a  postoffice  does  not  amount  to  a  pnblicatioit 
to  the  postal  authorities  or  any  person  other  than  the  one  to  whom  it  is 
addressed  of  any  matter  written  on  the  side  thereof  designed  for  the  message. 

2.  Words  not  Imputing  a  Crime  are  not  in  Themselves  Libelous. 

The  words  *'I  want  you  to  call  and  settle  for  the  fodder  you  were  kind  enough 
to  take  Saturday  without  permission.  Call  and  settle  at  once,"  do  not  impute 
the  crime  of  larceny  to  the  person  to  whom  they  are  addressed  and  are  not  in 
themselves  libelous. 

3.  What  Allegations  and  Proof  in  such  Case  must  Show. 

When  language  is  not  in  itself  libelous,  but  by  a  person  acquainted  with 
extraneous  facts  may  have  been  understood  in  a  libelous  sense,  the  allegation 
and  proof  must  show  that  the  person  to  whom  the  language  was  published 
was  acquainted  with  such  extraneous  facts. 

Error  to  the  Court  of  Common  Pleas  of  Wood  county. 
Parker,  J.  '  ' 

In  this  case  the  plaintiff  in  error,  Steele,  was  plaintiff  below  and  filed 
his  petition  in  the  court  of  common  pleas  charging  the  defendant, 
Edwards,  with  having  uttered  and  published  of  and  concerning  him, 
Steele,  a  certain  libelous  writing.  The  words  of  the  alleged  libel  which 
were  written  upon  a  postal  card  and  mailed  at  the  postoffice  at  Bowling 
Green,  are  as  follows: 

"BOWI.ING  Green,  O..  March  30.  1896. 

Mr.  Bert  Steele  :  I  want  you  to  call  and  settle  for  the  fodder 
you  were  kind  enough  to  take  Saturday  without  permission.  Call  and 
settle  at  once.  Yours, 

William  Edwards,'* 

It  is  alleged  in  the  petition  that  the  meaning  of  these  words  as  used 
by  Edwards  was  that  Steele  had  been  guilty  of  grand  larceny  in  taking 
the  fodder  referred  to,  and  that  therefore  the  words  were  libelous  and 
actionable.  It  is  also  averred  in  the  petition  that  before  the  time  of  writ- 
ing and  mailing  the  postal  card  the  defendant  had  asserted  that  a  certain 
load  of  his  fodder  had  been  stolen.  The  defendant  for  answer  to  this 
petition  denies  each  and  every  allegation  contained  in  the  petition,  deny- 
ing therefore  necessarily  all  the  averments  contained  in  the  innuendo 
which  impute  to  the  language  used  the  meaning  alleged,  that  is,  a  charge 
that  Steele  had  committed  the  offense  of  grand  larceny ;  and  then  the 
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answer  proceeds  to  explain  the  circumstances  of  the  writing  and  mailing 
of  the  card  as  follows :  */That  a  person  other  than  the  plain tiflf  who,  as 
defendant  was  reliably  informed,  was  named  Bert  Steele,  was  indebted 
to  him  for  a  load  of  fodder  which  said  person  had  taken  and  hauled  away 
from  the  defendant's  premises  during  the  absence  therefrom  of  defendant. 
That  the  defendant,  who  can  neither  read  nor  write,  instructed  his  daugh- 
ter to  write  to  said  person  requesting  him  to  call  and  pay  for  said  fodder, 
whereupon  she  did  write  the  postal  card  mentioned  in  the  petition  and 
the  same  was  mailed  accordingly.  That  said  postal  card  was  not  intended 
for  the  plain liff  nor  to  be  delivered  to  him,  and  defendant  so  informed 
plaintifiF  when  he  learned  that  said  card  had  come  into  his  possession. 
That  if  said  card  was  delivered  to  the  plaintiff  by  the  postoffice  depart- 
ment, it  was  through  mistake  growing  out  of  the  identity  of  the  name  of 
the  plaintiff  with  that  of  the  person  for  whom  it  was  intended  and  to 
whom  it  was  addressed." 

The  reply  denies  that  any  person  named  Bert  Steele  was  ever 
indebted  to  the  plaintiff  for  any  load  of  fodder  and  denies  that  the  defend- 
ant ever  had  any  information,  reliable  or  otherwise,  as  to  any  man  named 
Bert  Steele  having  taken  any  fodder  from  the  farm  of  defendant. 

Denies  that  defendant  did  not  intend  to  have  said  card  mentioned  in 
the  petition  delivered  to  plaintiff.  Denies  that  there  was  any  mistake  on 
the  part  of  defendant  arising  from  the  identity  of  plaintiff 's  name  with 
any  other  person's  name  to  whom  defendant  intended  to  address  said 
card. 

The  reply  admits  that  the  daughter  of  the  defendant  wrote  the  card 
tinder  the  direction  of  the  defendant,  but  denies  that  the  same  was  a 
request  or  intended  as  a  request  for  any  person  to  call  and  pay  for  the 
fodder,  and  denies  every  other  allegation  in  the  answer  not  admitted  in 
the  reply  to  be  true. 

After  the  plaintiff  had  rested  his  case,  the  court,  on  motion  of  the 
defendant,  withdrew  the  case  from  the  consideration  of  the  jury,  and 
directed  the  jury  to  return  a  verdict  for  defendant,  which  the  jury  did, 
and  because  of  this  action  of  the  couft  below  error  is  prosecuted  in  this 
court.  Now  whether  the  words  appearing  upon  this  postal  card  were 
libelous,  is  a  question  for  the  court, — a  question  of  law.  That  is  to  say, 
whether  the  words  alone  without  having  any  special  or  unusual  meaning 
attached  to  them  by  the  aid  of  averment  of  additional  explanatory  facts, 
whether  appearing  by  themselves  without  such  aids  they  were  libelous 
or  not,  is  a  question  for  the  court,  and  this  court  is  of  the  opinion  that 
the  natural  import  of  the  words  is  not  libelous;  that  there  is  nothing  about 
the  language  used,  when  given  its  ordinary  significance,  that  imputes  to 
the  defendant  the  crime  of  grand  larceny  or  any  other  crime,  or  any  act 
upon  his  pSLTt  that  would  tend  to  disgrace  him  or  render  him  ridiculous, — 
anything  in  short  that  would  make  it  libelous. 

A  writing,  however,  which  may  not  be  libelous  on  its  face  may  be 
•hown  to  have  been  used  and  understood  in  a  libelous  sense.  It  may  be 
JO  understood  by  reason  of  the  situation  of  the  parties  by  reason  of  ex- 
traneous facts  not  appearing  upon  the  face  of  the  writing  itself.  Words 
that  according  to  their  ordinary  signification  may  be  entirely  innocent 
might  under  certain  circumstances  be  understood  by  persons  hearing  or 
reading  them  in  a  sense  carrying  a  charge  or  implication  of  crime,  or 
something  that  would  make  them  libelous.  Counsel  for  the  plaintiff  in 
this  case  evidently  did  not  regard  these  words  as  libelous  upon  their  face, 
and  therefore  undertake  to  set  forth  in  the  petition  certain  extraneous 
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facts  with  relation  to  which  the  words  were  uttered  or  used,  and  then  by 
certain  inuendoes  undertake  to  say  that  they  were  intended  to  be  under- 
stood and  were  understood  in  the  sense  of  imputing  to  the  plaintiff  the 
crime  of  grand  larceny.  In  such  case  the  question  whether  such  mean- 
ing was  intended  by  the  person  publishing  the  writing,  or  whether  such 
meaning  was  understood  by  the  person  to  whom  it  was  published,  be- 
comes a  question  for  the  jury.  We  cannot  say  that  the  words  under  the 
circumstances  set  forth  would  not  convey  the  meaning  ascribed  to  them. 
The  question  whether  they  bore  that  meaning  then  would  be  a  question 
that  should  be  submitted  to  the  jury.  But  it  is  necessary  to  allege  and  to 
prove  that  there  were  such  circumstances  as  are  alleged.  That  there  was 
such  a  situation  surrounding  the  transaction  as  would  make  it  at  least 
possible,  if  not  probable,  that  the  meaning  ascribed  to  the  words  was  the 
meaning  intended,  and  the  meaning  understood. 

From  the  evidence  submitted  to  the  jury  it  appears  that  the  defend- 
ant had  had  some  arrangement  with  a  man  by  name  of  Anson  Steele,  un- 
der which  Anson  Steele  had  obtained  from  the  dfefendant  Edwards  certain 
fodder  and  was  to  obtain  more  fodder  which  he  was  to  pay  for.  That  the 
understanding  between  the  parties  was  that  he  was  to  pay  for  it  before  he 
removed  it  from  the  premises  of  Edwards,  and  it  appears  that  Mr.  Edwards 
did  not  know  the  Christian  name  of  the  Steele  with  whom  he  had  been 
dealing  with  respect  to  this  fodder.  That  on  a  certain  day  he  noticed  a 
person  going  out  of  his  field  with  a  load  of  fodder ;  that  he  supposed  this 
person  to  be  the  Steele  that  he  had  agreed  to  let  have  a  load  of  fodder, 
and  that  the  words  that  he  used  on  that  occasion,  and  the  words  which 
he  procured  to  be  written  upon  the  postal  card,  were  with  respect  to 
that  transaction.  It  appears  that  he  inquired  where  Mr.  Steele  lived,  and 
went  to  the  house  where  he  was  directed  and  there  found  a  load  of  fodder ; 
that  he  supposed,  taking  his  testimony  for  it,  that  that  was  the  residence 
of  the  Steele  to  whom  he  sold  the  fodder.  He  was  informed  that  it  was 
the  residence  of  Bert  Steele,  and  he  was  still  in  ignorance  of  the  fact  that 
the  person  to  whom  he  had  agreed  to  sell  the  fodder  was  not  Bert  Steele. 
He  did  not  find  Mr.  Steele  at  this  house,  but  returned  home  and  directed 
his  daughter  to  write  a  postal  card  calling  upon  Mr.  Bert  Steele  (whom 
he  then  supposed  was  the  Steele  to  whom  he  had  sold  the  fodder)  to  call 
and  settle  for  what  he  had  taken  without  permission,  the  understanding 
having  been  that  Steele  was  not  to  take  the  fodder  until  he  had  first  paid 
for  it. 

Now  it  was  upon  that  statement  of  the  matter  to  the  jury  by  witnesses 
that  the  court  withdrew  the  case  from  the  consideration  of  the  jury,  hold- 
ing that  there  was  no  testimony  tending  to  show  that  the  language  had 
been  used  by  Mr.  Edwards  in  the  libelous  sense  ascribed  to  it  in  the  peti- 
tion. It  appears,  however,  that  there  was  some  testimony  upon  the  part 
of  Anson  Steele  tending  to  show  that  Mr.  Edwards  had  upon  the  same 
day  that  he  had  called  at  the  residence  of  Bert  Steele,  also  called  at  the 
residence  of  Anson  Steele,  and  that  not  finding  the  fodder  there  he 
subsequently  upon  meeting  Anson  Steele  on  the  street,  in  conversation 
with  him,  said  to  him  :  "  I  did  not  find  the  fodder  at  your  house  but  I 
found  it  at  the  house  of  Bert  Steele,  and  therefore  I  have  no  claim  upon 
you  for  the  fodder."  There  was  some  evidence  tending  to  show  that  this 
occurred  before  Mr.  Edwards  had  written  this  postal  card,  so  that  if  the 
matter  were  to  go  to  the  jury  upon  the  question  of  what  was  intended  and 
meant  by  Mr.  Edwards,  perhaps  it  could  not  be  said  there  was  no  testi- 
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mony  tending  to  show  that  the  words  were  intended  by  Mr.  Edwards  to 
be  understood  in  the  libelous  sense  charged. 

But  a  question  which  is  more  important  in  the  case  is :  In  what 
sense  was  the  language  understood,  or  in  what  sense  might  it  have  been 
understood  by  those  to, whom  it  was  published?  The  intent  of  a  person 
using  language  is  only  inquired  into  upon  the  question  of  malice  as  afifect- 
ing  damages.  The  person  using  libelous  language  may  intend  to  have 
it  understood  in  an  inuocent  sense,  and  yet  may  be  held  liable  in  a 
civil  action  for  damages.  Now  in  what  sense  other  than  the  sense 
which  Mr.  Edwards  says  he  used  this  language  could  it  have  been  under- 
stood by  those  to  whom  it  was  published  ?  It  becomes  important  to  in- 
quire then  how  and  to  whom  it  was  published,  if  at  all.  The  postal  card 
was  written  by  the  daughter  of  the  defendant  at  his  residence.  There  is 
no  testimony  in  the  record  tending  to  show  that  after  it  was  so  written  it 
came  to  the  eyes  of  any  other  person,  or  that  it  was  read  in  the  presence 
or  hearing  of  any  other  person  than  the  defendant's  daughter. 

There  are  many  authorities  to  the  eflfect  that  it  is  not  sufficient  that 
one  may  have  an  opportunity  to  read  a  libelous  writing  to  constitute  a 
publication,  but  it  must  have  been  seen  and  read  by  or  read  to  some  one 
other  than  the  writer  to  make  it  a  publication.  It  is  no  part  of  the  business 
or  duty  of  the  postoffice  officials  to  read  a  postal  card ;  their  doing  so  would 
be  an  impropriety  if  not  an  unlawful  act,  and  it  can  hardly  be  pre- 
sumed that  they  do  ordinarily  read  the  vast  number  of  postal  cards  that 
go  through  the  postoffices.  It  would  not  do  to  assume  as  a  matter  of 
law  that  because  a  postal  card  has  been  placed  in  the  postoffice  it  has 
been  read  since  there  has  been  an  opportunity  for  the  postoffice  offi- 
cials to  read  it. 

Therefore,  we  do  not  regard  the  fact  of  the  posting  of  the  postal  card 
at  the  postoffice  as  a  publication  of  the  matter  written  upon  it.  Tech- 
nically, perhaps,  there  was  a  publication  to  the  daughter.  She  was  not 
the  author  of  it,  but  was  the  amanuensis  of  the  defendant,  (who  can  neither 
read  nor  write,)  and  it  may  be  said  that  it  was  published  to  her  because 
she  wrote  and  necessarily  read  it.  It  does  not  appear  that 
any  other  person  ever  read  it  or  heard  it  read,  therefore 
it  becomes  important  to  know  in  what  sense  the  daughter 
could  have  understood  this  language.  Now  it  does  not  appear,  so  far  as 
we  have  been  able  to  find  from  the  record,  that  the  daughter  had  been 
apprised  or  made  acquainted  with  any  circumstances  that  would  cause 
her  to  understand  this  language  as  meaning  that  Steele  had  been  guilty 
of  grand  larceny.  She  had  simply  been  directed  by  her  father  to  write  a 
postal  card  to  Bert  Steele  to  call  and  settle  for  the  fodder  which  he  had 
taken  without  permission.  It  is  a  very  scant  publication,  to  say  the  least 
of  it.  but  if  it  is  technically  a  publication,  it  was  published  to  one  who 
personally  had  no  knowledge  of  the  surrounding  circumstances  that 
would  cause  her  to  think  that  the  language  used  (which  seems  to  be  more 
her  own  language  than  her  father's)  imputed  the  crime  of  grand  larceny 
to  the  person  addressed.  On  this  subject  I  will  read  from  sec.  135, 
ofTownshend  on  Slander  and  I^ibel :  **In  allowing  extraneous  circum- 
stances to  affect  the  construction  of  language,  courts  inquire  whether  or 
not  the  hearer  or  reader  of  the  language  knew  such  circumstances.  If 
the  hearer  or  reader  was  acquainted  with  those  extraneous  circumstances, 
the  construction  will  be  with  reference  to  them,  not  because  it  is  impor- 
tant how  the  reader  or  hearer  understood  the  language,  but  because  those 
circumstances  form  a  proper  element  in  determining  the  meaning  to  be 
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attributed  to  the  language  in  question.  If  the  hearer  or  reader  was  not 
acquainted  with  those  extraneous  circumstances,  then  they  will  not  be 
taken  into  consideration  in  determining  the  meaning  of  the  language. 
The  hearer  or  reader  not  being  acquainted  with  those  circumstances  which 
affect  the  meaning  of  the  language,  its  effect  upon  such  hearer  or  reader 
is  as  if  no  such  circumstances  existed,  and  the  language  is  to  be  con- 
strued without  reference  to  such  circumstances.  The  circumstance  that 
the  act  charged  is  physically  or  legally  impossible,  does  not  alwaj^^s  pre- 
vent the  language  being  actionable.  The  alleged  test  in  such  case  is  the 
knowledge  possessed  by  those  to  whom  the  language  is  published."  And 
there  are  various  illustrations  given  in  the  text.  In  the  case  of  Brown 
V.  Myers,  40  O.  S  ,  99,  it  is  held  that  language  which  otherwise  would  be 
actionable  might  not  be  actionable  if  published  under  circumstances  or 
to  parties  acquainted  with  the  circumstances  which  would  give  to  the 
language  a  meaning  that  would  not  be  actionable.  That  is  the  converse 
of  the  proposition  which  I  have  just  stated,  but  it  is  founded  on  like 
principles. 

In  this  connection  we  will  consider  the  question  of  the  sufficiency  of 
the  petition  though  it  was  not  demurred  to.  I  have  called  attention  to 
the  fact  that  the  petition  sets  forth  that  before  the  committing  of  the 
grievance  complained  of,  that  is  to  say,  before  the  publishing  of  this  card, 
the  defendant  had  asserted  that  a  certain  load  of  fodder  belonging  to  him, 
the  defendant,  had  been  feloniously  stolen,  taken  and  carried  away.  There 
was  no  testimony  tending  to  show  that  he  had  ever  made  such  a  charge 
or  declaration ;  but  even  if  that  had  been  shown,  there  is  no  allegation 
that  any  person  to  whom  the  language  was  published  knew  of  such 
charge  or  declaration  or  was  acquainted  with  any  circumstance  which 
would  cause  such  person  to  understand  the  language  as  imputing  to  Mr. 
Steele  the  crime  of  larceny.  It  is  not  only  necessary  to  prove  that  but 
it  is  necessary  to  allege  it,  or,  to  state  it  more  logically,  it  is  necessary  to 
allege  it  and  to  support  the  allegation  by  proof.  In  the  case  of  May- 
nard  v.  Firemen's  Fund  Insurance  Co.  84  CaL,  48,  (also  91  Am.  Dec,  at 
page  672)  it  is  said  :  ''The  averment  of  the  complaint  is  that  the  defend- 
ant intended  to  have  it  understood  and  believed  by  the  language  of  the 
resolution,  that  the  plaintiff  was  dismissed  by  the  defendant  because  of 
dishonesty  and  want  of  ability  to  discharge  and  perform  the  duties  of 
his  occupation  and  that  he  was  wholly  unfit  and  unworthy  of  employ- 
ment ;  and  further  that  to  consummate  the  wrong  intended,  the  defend- 
ant caused  the  resolution  to  be  published  among  the  plaintiffs  acquaint- 
ances, and  communicated  the  same  to  the  insurance  companies  named  in 
the  complaint.  This  may  be  suflBcient  to  show  what  the  defendant  meant 
by  the  language  used  and  published,  but  this  alone  is  not  enough. 

How  the  resolution  was  understood  by  those  who  read  it,  other  than 
those  who  composed  and  published  it,  the  complaint  does  not  state.  The 
plaintiff's  acquaintances  and  the  officers  of  the  insurances  companies 
amongst  whom  the  resolution  was  circulated,  if  they  read  it,  may  not 
have  understood  it  as  importing  anything  to  the  discredit  of  plaintiff. 
It  is  admissible  in  actions  of  slander  and  libel  to  aver  and  prove  that  the 
words  alleged  to  be  defamatory  and  which  have  a  covert  or  ambiguous 
meaning,  were  intended  and  used  with  the  object  of  defaming  and  were 
understood  in  a  particular  defamatory  sense  by  those  who  heard  them  as 
the  case  may  be.  In  Woolnoth  v.  Meadows,  6  East,  463,  which  was  an 
action  of  slander,  the  words  were  of  doubtful  import,  and  the  declara- 
tion, after  the  usual  introductory  matter  and  setting  forth  of  the  words, 
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contained  an  express  averment  that 'they  were  uttered  and  published  by 
the  defendant  with  intent  and  meaning  to  convey,  and  that  the  same  were 
by  the  person  in  whose  presence  they  were  uttered  and  published  under- 
stood and  believed  to  convey  a  charge  of  the  particular  crime  mentioned 
iu  the  declaration.  Lord  Ellenborough,  Chief  Justice,  in  his  opinion, 
speaking  of  the  averment^  said:  "Upon  a  count  so  framed,  the  plaintiff 
must  have  gone  into  other  proof  tl?an  the  mere  speaking  of  the  words  ; 
and  he  must  have  not  only  shown  that  the  defendant's  meaning  was  to 
impute  a  crime  of  that  nattu*e  to  the  plaintiff,  but  that  the  words  were  so 
understood  by  the  hearers."  Th6  judge  presiding  in  this  case,  says: 
"The  complaint  does  not  aver  that  those  who  were  furnished  with  the 
resolution  or  copy  of  it  read  it,  or  that  if  they  did,  they  understood  it  to 
impute  to  the  plaintiff  want  of  honesty  or  business  capacity.  The  rule 
is  that  the  allegations  and  proofs  must  correspond,  and  the  consequence 
of  the  rule  is  another,  which  is,  that  the  evidence  of  a  matter  of  fact 
essential  to  the  support  of  the  action  cannot  be  heard  unless  the  com- 
plaint or  other  proper  pleading  contains  an  averment  of  such  essential 
matter  or  fact.  Upon  the  subject  of  showing  by  pleading  what  was 
intended  by  the  alleged  libelous  words,  and  in  what  sense  they  were  un- 
derstood by  those  to  whom  they  were  published,  we  may  in  addition  to 
the  case  cited  refer  to  Goodrich  v.  Wolcott,  8  Cow.,  289;  Andrews  v. 
Woodmansie,  15  Wend.,  234;  Gibson  v.  Williams,  4  Wend.,  820;  Dexter 
V.  Taber,  12  Johns.,  289;  and  Peake  v.  Oldham,  1  Cow.,  276.  All  these 
authorities  bear  more  or  less  upon  the  questions  considered  and  may  be 
read  with  profit  by  those  who  are  interested  in  mastering  this  branch  of 
the  law."  We  hold  that  the  petition,  counting  upon  language  which  is  not 
libelous  in  itself,  is  faulty  and  insufficient,  because  it  does  not  allege  that 
the  persons  to  whom  the  matter  was  published  were  acquainted  with  facts 
which  caused  it  to  convey  to  them  a  libelous  meaning,  and  that  there  is 
BO  evidence  tending  to  show  that  it  was  or  might  have  been  so  under* 
stood  by  the  persons  to  whom  it  was  published. 

Therefore,  we  think  the  court  of  common  pleas  did  not  err  in  taking 
the  case  from  the  jury,  and  the  judgment  will  be  affirmed. 

fames  &  Beverstocky  attorneys  for  plaintiff. 

James  O.  Troup,  attorney  for  defendant. 


SCHOOLS— MANDAMUS. 

[Clermont  Circuit  Court,  October  Term,  1897.] 
Cos,  Smith  and  Swing,  JJ. 

State  bx  rbi,.  Welsh  v.  Board  of  Education  op  Tate  Twp. 

1.  Failure  op  Petition  Asking  a  School  Board  to  Build  a  Bridge  to 
State  a  Good  Cause  op  Action. 
A  petition  by  a  taxpayer  against  a  board  of  education,  in  which  it  is  averred 
that  the  board  has  failed  to  provide  any  means  of  crossing  a  certain  creek  at 
the  public  road  crossing  of  sud  creek,  near  the  schoolhonse  in  said  district, 
etc.;  fails  to  state  a  good  cause  of  action  for  the  reason  that  it  does  not 
appear  in  said  petition  that  such  an  improvement  it  necessary. 

%  No  STATUTORY  PROVISION  AUTHORIZING  SCHOOL  BOARD  TO  BUILD  BRIDGES. 

There  is  no  provision  of  the  statute,  mandatory  in  its  character  or  otherwise, 
which  requires  or  authorizes  boards  of  education  to  make  any  such  improve- 
ment, or  give  to  it  any  power  to  erect  a  bridge  over  or  along  a  public  hi>;li- 
way  or  condemn  the  right  to  do  so. 
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S.  Mandamus  not  the  Propbr  Rebckdy. 

But  even  if  the  petition  contained  facts  which  showed  that  the  bridge  at  this 
point  was  necessary,  and  even  if  the  law  conferred  upon  the  board  of  educa- 
tion the  right  to  erect  such  structure  at  this  point,  this  right  could  not  be 
controlled  by  mandamus. 

Error  to  the  Court  of  Common  Pleas  of  Clermont  county. 
Smith,  J. 

In  this  case  it  is  assigned  for  error  that  the  court  of  common  pleas 
erred  in  sustaining  the  demurrer  of  the  defendant  below  to  the  petition 
of  the  relator,  and  on  failure  to  amend,  in  dismissing  the  action.  Was 
there  error  in  this  ruling? 

In  substance  the  petition  alleged,  that  the  relator  was  a  resident  of 
sub-school  district  No.  2,  Tate  township,  Clermont  county,  Ohio ;  the 
owner  of  real  estate  therein,  and  a  taxpayer  therein.  That  he  had  a  daughter 
thirteen  years  of  age  living  with  him  and  constituting  a  part  of  his  family, 
and  entitled  to  all  the  rights,  privileges  and  conveniences  provided  for 
her  by  the  school  laws  of  the  state  and  that  the  defendant  is  the  duly 
organized  and  acting  board  of  education  of  said  Tate  township. 

The  petition  of  the  relator  further  avers  that  the  defendant  has 
failed,  neglected  and  refused,  and  still  refuses,  though  often  requested  so 
to  do,  to  make  provision  necessary  for  the  convenience  and  prosperity  of 
the  school  now  being  taught  in  said  sub-district,  in  this,  to-wit :  to  pro- 
vide any  means  of  crossing  Poplar  creek,  at  the  public  road  crossing  of 
said  creek,  near  the  schoolhouse  in  which  school  is  taught  in  said  sub- 
district,  although  said  creek  is  impassable  a  part  of  the  school  year  for 
the  children  of  the  relator  and  a  number  of  other  children  of  school  age 
residing  in  said  sub-district,  who  are  compelled  to  cross  said  creek  in 
order  to  attend  said  school ;  that  there  is  no  bridge,  foot  track,  or  other 
means  provided  for  crossing  said  creek  within  said  district,  nor  has  there 
been  any  during  the  present  school  year,  although  a  foot  track,  or  other 
means  of  crossing  has  been,  and  still  is  necessary  in  order  that  the  chil- 
dren of  school  age  in  said  district  may  attend  the  public  schools  therein. 

He  further  dleges  that'there  is  money  in  the  treasury  of  the  defend- 
ant to  the  credit  of  the  fund  out  ot  which  the  expense  of  providing  said 
crossing  could  be  paid,  sufficient  for  that  purpose,  and  not  otherwise 
appropriated. 

Therefore  he  prayed  that  a  writ  of  mandamus  may  issue  requiring 
the  board  to  provide  a  means  of  crossing  the  said  creek,  in  said  district, 
at  the  public  road  crossing  of  said  creek,  near  the  schoolhouse  in  said 
sub-district,  and  for  other  relief. 

Even  if  it  be  considered  that  in  a  proper  case,  and  where  it  clearly 
appears  that  a  board  of  education  has  failed  and  refused,  on  proper 
request,  to  make  provision  necessary  for  the  comfort  and  convenience  of 
the  scholars  (or  part  of  them)  in  a  particular  district  by  the  making  of 
an  improvement  like  that  sought  in  this  case,  we  are  of  the  opinion  that 
on  the  averments  of  this  petition,  a  good  cause  of  action  is  not  stated. 
In  the  first  place,  it  should  appear  that  such  an  improvement  is  neces- 
sary, and  this  does  not  appear  in  this  case.  It  is  averred  that  said  creek 
i^  impassable  for  a  part  of  the  school  year,  at  the  public  road  crossing 
thereof,  near  the  schoolhouse  in  question,  but  for  how  much  of  said 
s<:hool  year  does  not  appear.  It  may  be  only  for  an  hour,  a  day,  or  a 
lew  days.  It  is  further  averred  that  there  is  no  bridge,  foot  track,  or 
other  means  provided  for  crossing  said  creek  within  said  district.  For 
all  that  appears  there  may  be  already  such  a  crossing  outside  of  the  dis- 
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trict,  and  which  would  be  just  as  convenient  for  the  children  who  have 
to  cross  the  stream  as  a  bridge  at  the  public  crossing  referred  to.  In  the 
second  place,  we  see  no  provision  of  the  statute,  mandatory  in  its  char- 
acter or  otherwise,  which  requires  or  authorizes  boards  of  education  to 
make  any  such  improvement,  or  give  to  it  any  power  to  erect  a  bridge 
over  or  along  a  public  highway,  or  condemn  the  right  to  do  so.  But 
even  if  the  petition  contained  facts  which  showed  that  the  bridge  at  this 
point  was  necessary,  and  the  law  conferred  upon  the  board  of  education 
the  right  to  erect  such  structure  at  this  point,  we  think  the  case  of  State 
ex  rel.  v.  County  Commissioners,  49  O.  S.,  301,  aflSrming  the  judgment 
of  this  court,  shows  that  an  action  of  this  kind  cannot  be  maintained. 
It  is  there  held,  that  "the  expediency  of  the  construction  or  repairs  of  a 
bridge  under  sec.  4938,  Rev.  Stat.,  rests  in  the  administrative  discretion 
of  the  county  commissioners,  and  such  discretion  cannot  be  controlled 
by  mandamus." 

The  principle  decided  in  that  case  applies  much  more  strongly  to 
this.  Section  4938,  is  much  more  mandatory  in  its  terms  requiring  the 
commissioners  to  build  and  keep  in  repair  all  necessary  bridges  in  the 
county  on  county  roads,  (and  it  was  conceded  that  the  bridge  there  in  con- 
troversy was  a  necessary  one,)  than  any  statute  providing  for  improve- 
ments for  schoolhouses,  by  boards  of  education.  And  yet  the  court  held 
that  the  question  whether  a  particular  bridge  shall  be  constructed  by 
them,  was  for  the  determination  of  the  commissioners,  in  the  exercise  of 
their  administrative  functions. 

For  these  reasons  the  judgment  of  the  court  of  common  pleas  will 
be  aflSrmed. 

Frazier  &  Hicks,  for  plaintiff  in  error. 

Nichols^  Prosecuting  Attorney,  for  defendant  in  error. 


MASTER  AND  SERVANT— NEGLIGENCE— JURY. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

Jones  v.  Pipe  Company. 

1.  Withdrawing  Evidence  from  Jury,  Effect. 

In  an  action  by  an  employee  against  his  employer  for  damages  for  an  injury 
received  by  such  employee,  caused  by  defects  in  machinery  with  which  the 
employee  was  working ;  it  is  error  for  the  court  to  withdraw  the  evidence  from 
the  jury  and  direct  a  verdict  for  defendant,  when  it  appears  that  the  machin- 
ery furnished  plaintiflFwas  defective  in  the  particular  mentioned,  and  that  it 
was  dangerous  to  use  it  in  that  condition,  and  that  the  danger  could,  by  the 
exercise  of  reasonable  care,  have  been  discovered,  and  guarded  against,  and 
that  the  plaintiff  was  ignorant  of  the  defect,  and  it  was  not  incumbent  upon 
him  to  examine  as  to  this,  and  as  a  result  of  this  the  plaintiff  received  the 
injury  as  claimed,  under  such  circumstances  the  case  should  have  been  sub- 
mitted to  the  jury  for  its  determination,  unless  there  was  something  else  in 
the  case,  which  as  a  matter  of  law,  deprived  the  plaintiff  of  aright  to  recover. 

%  Employment  of  a  Man  to  Inspect  the  Machinery,  Effect. 

Where  the  evidence  shows  that  the  defendant  had  in  its  employ  a  man  whose 
duty  it  was  to  inspect  the  machinery  and  have  it  in  order,  and  who  at  some- 
time had  done  things  of  that  kind  ;  but  there  was  no  evidence  that  he  was  a 
competent  man  for  that  purpose,  or,  that  he  was  supposed  by  his  employer  to 
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be  sach,  or  that  he  had  ever  examined  this  machinery  :  Held^  that  under  such 
circamstances  the  injury  to  the  employee  cannot  be  held  to  have  been  caused 
through  the  negligence  of  a  fellow  servant  and  that  the  company  would  be 
liable;  and.  therefore,  the  court  ^as  not  warranted  in  withdrawing  the  evidence 
from  the  jury  and  directing  a  verdict  for  the  defendant. 

Error  to  the  Court  of  Common  Pleas  of  Hatnilton  county. 
Smith,  J. 

The  question  in  this  case  is,  whether  the  trial  court  erred  in  with- 
drawing the  evidence  from  the  jury,  and  in  directing  a  verdict  lor  the 
defendant. 

The  petition  alleged,  in  substance,  that  the  defendant  company  was 
engaged  in  the  manufacture  of  cast  iron  gas  and  water  pipes,  at  its  plant 
at  Addyston,  in  this  county,  in  June,  1894 ;  and  that  the  plaintiff  was 
then  in  the  service  of  the  company,  engaged  in  running  and  operating  a 
crane  which  was  equipped  by  the  defendant  with  a  rack  or  trolley  chain. 
That  the  defendant  had  wrongfully  and  negligently  equipped  said  crane 
which  was  then  being  operated  by  plaintifi,  with  an  iron  rack  or  trolley 
chain,  which  was  defective,  dangerous,  unsafe,  and  liable  to  break,  and 
wrongfully  and  negligently  failed,  neglected  and  refused,  to  furnish,  pro- 
vide and  maintain  about  the  said  chain,  wire  covering,  such  as  shoes,  to 
protect  the  plaintiff  from  injury  by  the  breaking  of  said  chain  while  at  his 
said  work.  Whereby  and  by  means  of  the  said  negligence  of  the  defendant, 
while  the  plaintiff  was  engaged  as  aforesaid,  in  operating  said  crane,  in 
June,  1893,  the  said  rack  or  trolley  chain,  suddenly  and  without  any 
notice  or  warning  to  the  plaintiff,  broke  and  struck  the  plaintiff  across 
the  face,  and  severely  injured  him,  causing  him  to  lose  the  sight  of  one 
of  his  eyes.  That  he  had  no  knowledge  or  means  of  knowledge,  that  the 
said  rack  or  trolley  chain  was  defective,  dangerous,  unsafe,  and  liable  to 
break,  and  that  he  was  wholly  free  from  fault.  He  alleges  that  thereby 
he  h£«  suffered' damages  to  the  amount  of  $10,000,  for  which  he  asks  a 
judgment. 

The  answer  admits  the  corporate  character  of  defendant,  and  that  he 
was  doing  business  as  alleged,  and  that  plaintiff  at  the  time  stated,  was 
in  its  service,  and  denies  all  the  other  allegations  of  the  petition. 

At  the  trial  of  the  case,  the  evidence  offered  by  the  plaintiff,  certainly 
tended  to  show  this  state  of  fact — that  in  May,  1893.  instead  of  June  of 
that  year,  the  plaintiff  was  in  the  service  of  the  defendant  company,  and 
at  the  time  of  the  injury,  was  in  the  same  business  in  which  he  had  bt*en 
engaged  by  the  company  for  a  considerable  period,  in  managing  a  crane 
which  was  used  for  hoisting  or  lowering  the  manufactured  iron  pipes.  He 
was  standing,  as  was  usual,  upon  a  platform,  four  or  five  feet  from  the 
ground.  The  chain  which  ran  over  the  cnine,  supporting  the  load,  was 
composed  of  links  about  half  an  inch  in  diameter.  As  he  reached  to  stop 
the  traveler,  one  of  the  links  in  this  chain  broke,  and  one  end  of  the  chain 
flew  back  and  struck  the  plaintiff  about  the  head  and  back,  severely  injur- 
ing one  of  his  eyes.  There  was  no  evidence  tending  to  show  that  the 
plaintiff  was  in  any  way  negligent  or  careless  in  the  performance  of  the 
duty  imposed  upon  him,  or  that  he  acted  in  any  way  different  from  his 
u.-»ual  way  of  managing  the  machinery,  or  in  any  respect  was  at  lauh. 
The  evidence  further  tends  to  show  that  the  defendant  company  had  in 
its  service,  a  man  who  did  sometimes  inspect  the  chains,  but  there  is  no 
evidence  tending  to  show  that  he  had  ever  examined  or  inspected  this 
particular  chain  which  had  been  in  use  for  about  eight  months.  It  was 
his  duty,  as  was  testified  to,  *'  to  look  after  the  chains,  oilinjjand  inspcct- 
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ing  them,  and  the  like  of  that."  It  was  no  part  of  the  duty  of  the  plain- 
tiff to  inspect  this  chain  or  machinery,  and  he  had  no  knowledge  of  any 
defect  in  it. 

Now,  the  foregoing  is  what  the  oral  evidence  tended  to  prove  on  the 
material  question  in  the  case,  and  the  only  additional  evidence  offered  in 
regard  thereto,  was  a  link  of  the  chain  which  broke,  as  testified  to  by  the 
plaintiff,  and  which  he  says  he  took  from  the  end  of  the  part  of  the  chain 
which  struck  him,  a  few  minutes  after  he  was  injured,  and  which  link 
was  offered  in  evidence,  and  is  attached  to  the  bill  of  exceptions,  certified 
to  contain  all  of  the  evidence  given  in  the  case. 

This  link  is  about  3  inches  in  length,  by,  say  2^  inches  in  width, 
from  out  to  out,  and  as  has  been  said,  is  about  ^  an  inch  in  diameter.  It 
is  broken  at  one  of  the  ends.  At  the  other  end,  the  inside  of  the  link  is 
somewhat  worn ;  but  at  the  broken  end,  it  was  evidently  very  greatly  worn, 
and  it  is  clear,  from  an  inspection  of  it,  that  prior  to  the  breaking,  but  a 
very  small  part  of  the  original  thickness  remained — ^probably  not  one- 
fourth  of  it — ^and  the  conclusion  is  irresistible  from  the  appearance  6{  the 
link,  that  the  wearing  away  of  the  iron  had  been  gradual,  had  for  some 
time  been  worn  three-fourths  of  the  thickness,  of  the  link,  and  it  would 
seem  that  if  a  person  having  knowledge  of  such  matters,  had  inspected 
Nhe  chain  with  any  care,  that  he  should  have  seen  that  it  was  greatly 
worn,  and  was  unsafe  and  dangerous  for  the  use  and  strain  that  would 
be  upon  it. 

The  question  then  is,  was  the  trial  court  justified  in  holding,  as  a 
matter  of  law,  that  the  plaintiff  was  not  entitled  to  recover,  or  whether 
it  was  not  his  duty  to  submit  the  case  to  the  jury,  under  appropriate 
instructions,  to  determine  whether,  on  the  case  made,  the  plaintiffs  had  a 
right  to  recover  against  the  defendant. 

The  law  of  this  state  as  to  the  liability  of  an  employer  to  his  employee, 
for  injuries  received  by  the  latter  while  in  the  service  of  the  former,  from 
defective  machinery  iumished  by  the  master,  has  been  passed  upon  by 
our  Supreme  Court  in  several  cases.  In  the  case  of  Railroad  Co.  v.  Web'b, 
Admx.,  12  O.  S.,  475,  the  syllabus  states  the  law  thus  : 

*'  In  an  action  to  recover  of  a  railroad  company  ior  injuries  received 
by  a  brakeman  while  in  the  service  of  the  company,  by  reason  of  the 
breaking  of  the  chain,  and  giving  way  of  the  brake  while  working  it, 
owing  to  a  defect  therein,  whereby  he  was  thrown  from  the  train  and 
injured. 

*'  Held :  1.  That  it  was  the  duty  of  the  company  to  use  all  reason- 
able and  ordinary  care  in  providing  safe  and  well  equipped  brakes  for 
the  brakeman,  and  that  if  the  company  in  neglect  of  such  duty  has  pro- 
cured a  defective  and  improper  brake,  and  placed  the  brakeman  to  work 
the  same  without  an  opportunity  to  know  such  defect,  and  he  was  thereby 
injured,  a  right  of  action  would  thereupon  arise  against  the  company. 

*'  2.  That  if  the  existence  of  such  defect  at  the  time  of  the  accident 
was  owing  to  the  neglect  of  other  operatives  of  the  road  supposed  to  be 
competent  whose  duty  it  was  to  have  inspected  said  brake,  but  who  neg- 
lected so  to  do,  and  negligently  suffered  the  same  to  continue  in  use  when 
not  road-worthy,  unknown  to  the  company,  it  is  not  liable  therefor,  inas- 
much as  said  delinquent  inspector  is  to  be  regarded  as  a  fellow  servant 
of  the  brakeman  in  a  common  service." 

In  deciding  the  case  Judge  Sutliff,  in  speaking  of  the  doctrine  as  to 
the  liability  of  the  company  for  injury  produced  by  defective  machinery, 
SSiys: 
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••  In  the  case  of  McGatrick  v.  Wason,  4  O.  S.,  566,  this  court  held  it 
to  be  a  general  rule,  that  an  employer  who  provides  the  machinery  and 
oversees  and  controls  its  operation,  must  see  that  it  is  suitable,  and  that 
if  an  injury  to  the  workman  happen  by  reason  of  the  defect,  unknown  to 
the  latter,  and  which  the  employer  by  the  use  of  ordinary  care  could  have 
cured,  such  employer  is  liable  for  the  injury.  And  in  the  case  of  Rail- 
road Co.  V.  Keary,  8  O.  S.,  202,  it  is  said  in  such  a  case,  ''  the  skill  and 
care  must  be  reasonable,  and  it  is  not  reasonable  when  it  does  not  furnish 
at  least  ordin^y  security  against  injury  to  others.  If  he,  (the  employer,) 
is  found  wanting  in  this,  and  injury  ensues,  he  has  failed  to  perform  his 
duty  to  his  fellow  men,  and  the  right  to  receive  and  the  duty  to  make 
reparation  immediately  arise" — ^and  there  are  other  decisions  to  the  same 
effect. 

If,  then,  this  machinery  furnished  to  the  plaintiff,  was  defective  in 
the  particular  mentioned,  and  it  was  dangerous  to  use  it  in  that  condi- 
tion, and  the  danger  could,  by  the  exercise  of  reasonable  care,  have  been 
discovered,  and  guarded  against,  and  the  plaintiff  was  ignorant  of  the 
defect,  and  it  was  not  incumbent  upon  him  to  examine  as  to  this,  and  as 
a  result  of  this  the  plaintiff  received  the  injury  as  claimed,  and  the  evi- 
dence, in  our  judgment,  tended  to  show  all  of  these  facts,  the  case  should 
have  been  submitted  to  the  jury  for  its  determination,  unless  there  was 
something  else  in  the  case  which,  as  a  matter  of  law,  deprived  the  plain- 
tiff of  a  right  to  recover. 

So  far  as  we  can  see,  (and  this  point  was  not  referred  to  in  the  argu- 
ment of  the  case,)  the  only  possible  claim  for  this  would  be,  that  it  came 
out  in  the  evidence  offered  for  the  plaintiff,  that  the  defendant  company 
had  in  its  employ,  a  man  whose  duty  it  was  to  inspect  the  machinery 
and  have  it  in  order,  and  who  at  some  time  had  done  things  of  that  kind; 
but  there  was  no  evidence  that  he  was  a  competent  man  for  that  purpose, 
or,  that  he  was  supposed  by  his  employer  to  be  such,  or  that  he  had  ever 
examined  this  machinery  or  chain.  If  these  things  had  all  appeared,  and 
the  injury  to  plaintiff  had  resulted  from  this  neglect  of  duty  on  the  part 
of  the  inspector,  without  neglect  of  duty  on  the  part  of  the  company, 
we  suppose  that  the  injury  thus  happening  from  the  negligence  of  a  fel- 
low servant  with  plaintiff,  the  defendant  company  would  not  be  liable. 
But  these  facts  do  not  appear  in  the  evidence,  and  not  so  appearing,  we 
think  the  trial  judge  was  not  warranted  in  withdrawing  the  evidence 
from  the  jury  and  in  directing  a  verdict  for  the  defendant,  and  for  this 
reason,  the  judgment  will  be  reversed,  and  a  new  trial  awarded. 

Michie  &  Clore^  attorneys  for  plaintiff  in  error. 

Paxton,  Warrington  &  Boutety  attorneys  for  defendant  in  error* 


INDICTMENT— VERDICT.  \ 

[Hamilton  Circuit  Court,  February,  1897.) 
Swing,  Cox  and  Smith,  JJ. 

Amnib  Ploribn  V.  Statb  of  Ohio. 

lfX8CAX1UA<»— ABOSTION— VBRDICT  NOT  RBSPONSIVB  TO  lNDICTlfBI«T. 

Under  sec.  6815,  Rev.  Stat.,  one  may  be  indicted  for  either  producing  death  or 
miscarriage,  or  both,  when  produced  by  an  intent  to  procure  a  miscarriage; 
but  where  the  crime  charged  in  the  ladictment  was  causing  death  in  an 
attempt  to  procure  a  miscarriage,  a  verdict  finding  the  defendant  guilty  of 
procuring  an  abortion^  is  not  responsiTe  to  the  indictment,  and,  tiberetore, 
there  was  no  conviction. 
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Annie  Florien  was  indicted  under  sec.  6816,  Rev.  Stat.,  which  sec- 
tion reads  as  follows :  ''Whoever,  with  intent  to  procure  the  miscarriage 
of  any  woman,  prescribes  or  administers  to  her  any  medicine,  drug  or 
substance  whatever,  or,  with  like  intent,  uses  any  instrument  or  means 
whatever,  unless  such  miscarriage  is  necessary  to  preserve  her  life,  or 
is  advised  by  two  physicians  to  be  necessary  for  that  purpose,  shall,  if 
the  woman  either  miscarries  or  dies  in  consequence  thereof,  be  imprisoned 
in  the  penitentiary  not  more  than  seven  or  less  than  one  year." 

The  indictment  contained  two  counts.  The  first  count,  in  substance 
charged  Florien  with  using  a  certain  instrument,  unknown  to  the  jurors, 
upon  the  body  of  one  Lulu  Kale  Fox,  a  pregnant  woman,  with  intent  to 
procure  the  miscarriage  of  the  said  Fox,  and  that  by  reason  thereof,  said 
Fox  became  wounded  and  diseased,  from  which  said  Fox  died. 

The  second  count  is  as  follows,  to-wit:  ''And  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  further  present  that  Anna  Florien, 
on  the  sixth  day  of  May,  in  the  year  1896,  with  force  and  arms,  at  the 
county  of  Hamilton  aforesaid,  unlawfully,  willfully  and  knowingly  did 
use  certain  means,  to  the  jurors  aforesaid  unknown,  in  and  upon  the  body 
and  womb  of  one  Lulu  Kate  Fox,  she  the  said  Lulu  Kate  Fox,  being 
then  and  there  a  pregnant  woman,  with  intent  then  and  there  and  to 
thereby  procure  the  miscarriage  of  the  said  Lulu  Kate  Fox,  the  said  mis- 
carriage not  being  then  and  there  necessary  to  preserve  the  life  of  the 
said  Lulu  Kate  Fox,  and  then  and  there  not  having  been  advised 
by  two  physicians  to  be  necessary  for  that  purpose,  and  in  consequence 
of  the  use  of  said  means  by  the  said  Annie  Florien  with  the  intent  afore- 
said, the  said  Lulu  Kate  Fox  then  and  there  became  greatly  wounded 
and  diseased  of  her  body  of  which  said  wound  and  disease  the  said  Lulu 
Kate  Fox  afterwards,  to-wit,  on  the  twelfth  day  of  May  in  the  year  afore- 
said in  the  county  aforesaid,  died,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Ohio." 

The  statute  provides  that  whoever,  with  the  intent  to  procure  the 
miscarriage  of  a  woman,  uses  any  instrument  or  means,  shall,  if  the 
woman  either  miscarries  or  dies  in  consequence  thereof,  be  impris- 
oned, etc. 

The  first  count  in  this  indictment  charged  the  use  of  an  instrument, 
the  name  unknown,  with  intent  to  procure  the  miscarriage  by  reason  of 
which  the  woman  died. 

The  second  count  charged  in  the  indictment  the  use  of  certain  means, 
to  the  jurors  unknown,  with  intent  to  procure  a  miscarriage  by  which 
one  Lulu  Kate  Fox  became  wounded,  diseased  and  died. 

Under  the  statute  one  may  be  indicted  for  either  producing  death  or 
miscarriage,  or  both,  when  produced  by  an  intent  to  procure  miscarriage. 
In  this  indictment  the  crime  charged  was  causing  death  and  not  miscar- 
riage. The  jury  returned  the  following  verdict :  "We,  the  jury  in  the 
issue  joined,  find  the  defendant,  Annie  Florien,  guilty  of  procuring  abor- 
tion as  she  stands  charged  on  the  second  count  in  the  indictment. 

The  word  abortion  is  not  contained  in  the  statute.  There  is  no 
crime  for  procuring  an  abortion,  the  crime  is  procuring  a  miscarriage; 
and  it  is  very  probable  that  this  verdict  would  not  be  responsive  to  an 
indictment  for  procuring  a  miscarriage,  but  the  defendant  was  not 
indicted  for  even  procuring  a  miscarriage.  She  was  indicted  for  produc- 
ing death  in  an  attempt  to  procure  a  miscarriage,  so  that  even  it  the  word 
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miscarriage  might  be  held  to  be  synonymous  with  the  word  abortion, 
still  miscarriage  not  having  been  charged  the  defendant  could  not  be 
found  guilty  ot  it.  In  order  to  have  found  the  defendant  guilty  in  the 
second  count  of  the  indictment  as  charged,  if  the  jury  desired  to  specify 
that  it  found  the  defendant  guilty,  it  should  have  said  that  it  found  the 
defendant  guilty  of  producing  death  as  charged  in  the  indictment;  but 
this  it  did  not  do,  and  therefore  what  the  jury  found  was  not  responsive 
to  the  indictment,  and  there  was  no  conviction  any  more  than  if  it  found 
her  guilty  of  horse  stealing  or  burglary  as  charged  in  the  indictment. 
For  this  error  the  judgment  should  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

James  D,  Ermsion,  Hiram  M,  Rulisan  and  C  S.  Sparks,  attorneys 
for  plaintiff  in  error. 

Schwartz,  Darby  &  Ballard,  attorneys  for  the  State, 


PARTITION— PLEADING. 

[Hamilton  Circuit  Court,  January  Term,  1897.] 
Coz,  Smith  and  Swing.  JJ. 

William  Hieatt  v.  Mary  S.  Black  et  al. 

Leave  to  File  a  Supplemental  Answer  Atter  a  Decree  has  been  Rendered 
IS  Discretionary  with  the  Court. 
Where  a  |)roceeding  in  partition  was  commenced  by  one  life  tenant  of  lands 
devised  in  a  will,  and  a  decree  therefor  granted  by  the  court,  and  commis- 
sioners appointed  to  make  partition,  who  reported  that  the  land  could  not  be 
aparted  without  being  sold,  whereupon  defendants  asked  leave  to  file  a  sup- 
plemental answer,  which  was  resisted  by  plaintiff  on  the  ground  that  it  was 
then  too  late  to  set  up  any  further  defense :  Held^  that  it  was  within  the 
discretion  of  the  court  to  allow  defendant  leave  to  file  a  supplemental  answer, 
setting  forth  the  provisions  of  the  will  against  a  partition  of  the  land  during 
the  life  of  any  of  the  co-tenants,  unless  the  same  could  be  done  without  a  sale 
thereof. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 

Motion  by  defendants  for  leave  to  file  supplemental  answers* 

Smith,  J. 

The  facts  in  this  case,  briefly  stated,  are  these  : 

The  petition  in  the  case  was  one  filed  by  the  plaintiflF  against  Mrs. 
Black  and  others,  for  the  partition  of  certain  real  estate  described  therein. 
It  avers  that  he  was  seized  and  possessed  of  the  one  undivided  fifth  part 
of  said  premises  Tor  life,  and  that  four  of  the  defendants  named,  were 
each  entitled  to  the  one  undivided  fifth  part  thereof  for  life.  That  the 
other  defendants  named,  children  of  the  life  tenants,  and  those  children 
which  may  be  born  to  the  life  tenants  hereafter,  are,  and  will  be,  the 
owners  in  fee  of  said  estate,  subject  to  the  estates  for  life  therein  of  the 
life  tenants  named.  The  petition  further  sets  out  in  haec  verba,  the  fifth 
item  of  the  will  of  William  Hieatt,  deceased,  which  it  avers  was  duly 
admitted  to  probate  by  the  probate  court  of  Hamilton  county.  Ohio, 
April  26,  1866,  '*  a  copy  of  which  is  hereto  annexed,  marked  'Last  will 
and  testament  of  William  Hieatt,  deceased,'  and  made  a  part  hereof,  and 
said  will  contained  among  other  provisions  a  residuary  clause,  as  follows;" 
and  then  follows  item  five,  under  which  the  parties  claim.     No  other 
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provision  of  the  will  was  given  or  set  out  in  the  petition  in  substance  or 
effect.  The  petition  further  alleged,  that  the  sale  of  the  premises  will  be 
for  the  benefit  of  the  life  tenants,  and  will  do  no  substantial  injury  to 
those  owning  rights  in  remainder  and  expectancy,  and  that  plaintiiT 
desired  to  have  lus  interest  set  off  to  him  in  severalty. 

He  thereupon  prayed  that  there  be  set  off  to  him,  in  severalty,  the 
one-fifth  part  of  said  premises,  and  that  partition  be  made ;  or  if  that 
could  not  be  done  without  manifest  injury,  that  such  proceedings  may 
be  had  as  are  authorized  by  law,  and  that  the  court  may  direct  a  sale  of 
the  said  premises  free  of  the  rights  of  all  the  persons  parties  to  this  suit, 
and  of  those  interested  who  may  yet  be  bom,  upon  such  terms  as  may 
be  to  the  best  advantage  of  all  of  the  parties,  and  that  the  proceeds  of 
such  sale  be  paid,  or  invested  for  the  parties  according  to  their  respective 
interests,  and  for  all  proper  relief  to  which  the  plaintiff,  at  law  or  in  equity, 
may  be  entitled. 

The  foregoing  is  the  substance  ot  the  petition  in  so  far  as  is  relev- 
ant to  the  question  submitted. 

To  this  petition  a  general  demurrer  was  filed,  and  on  the  hearing 
the  court  of  common  pleas  sustained  the  demurrer,  and  the  plaintiff  not 
desiring  to  amend  his  petition,  the  action  was  dismissed  at  the  costs  of 
the  plaintiff.  He  gave  notice  of  appeal  to  the  circuit  court,  and  the  case 
was  appealed,  and  in  this  court  the  question  was  presented,  whether  the 
petition  stated  a  cause  of  action  against  the  defendants.  It  was  held  by 
the  court  that  it  did,  and  the  demurrer  to  the  petition  was  overruled,  and 
the  defendants  not  desiring  further  to  plead,  the  court  found  that  the 
allegations  of  the  petition  were  true,  and  rendered  a  decree,  finding  that 
the  plaintiff  and  four  of  the  defendants  (naming  them),  were  tenants  in 
common  in  the  real  estate  described,  each  having  a  legal  right  to  one-fifth 
part  thereof,  for  his  or  her  life,  and  that  plaintiff  was  entitled  to  have 
partition  of  said  estate  as  prayed  for,  and  that  the  rights  of  the  defend- 
ants, the  children,  and  issue  born  or  yet  to  be  bom  of  the  defendant,  Mrs. 
Black,  one  of  the  life  tenants,  attach  to  the  share  of  said  premises  to  be 
set  off  in  severalty  to  her,  and  that  their  rights  in  the  four-fifth  part 
thereof  will  be  divested — or,  in  case  a  sale  be  necessary,  that  the 
rights  of  said  issue  will  attach  to  the  proceeds  of  said  sale,  and  shall  be 
provided  for  and  protected  by  the  further  orders  of  this  court  in  the 
investment  thereof;  and  a  like  order  was  made  as  to  the  issue  of  the 
other  life  tenants.  It  was  then  ordered,  adjudged  and  decreed  by  the 
court,  that  partition  of  said  premises  be  made  in  the  proportion  above  de- 
scribed ;  one-fifth  being  set  off  to  each  of  said  five  life  tenants,  "the  rights 
of  the  parties  and  persons  entitled  under  the  will  of  William  H.  Hieatt, 
deceased,  attaching  and  being  preserved  as  hereinbefore  found,"  and 
three  freeholders  were  appointed  commissioners  to  make  the  same,  and 
it  was  further  ordered  that  a  writ  of  partition  issue  to  the  sheriff,  com- 
manding him  that  by  the  oaths  of  the  commissioners  above  named,  '*  he 
cause  to  be  set  off  and  divided  to  each  of  the  above  named  life  tenants, 
the  part  and  proportion  of  said  estate  and  premises  to  which  they  are 
severally  found  entitled,  the  rights  of  all  other  persons  attaching  as  here- 
inbefore found ;  and  if  the  same  cannot  be  done  without  manifest  injury 
to  the  value  of  said  premises  and  estate,  that  then  ttM  said  premises  be 
appraised  at  their  true  value  in  money,  according  to  the  itatute  in  such 
case  made  and  provided,  and  of  his  proceedings  lierein,  the  sheriff  is 
ordered  to  make  due  return.** 
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This  is  the  substance  of  the  decree  entered.  The  defendants  sought 
to  have  this  decree  reversed  by  the  Supreme  Court,  but  having  failed  to 
file  briets  or  record  in  time,  it  was  dismissed  by  the  court. 

A  writ  of  partition  was  theii  issued  to  the  sheriff,  and  his  return,  and 
that  of  the' commissioners  therein  named,  show  that  the  premises  could 
not  be  partitioned  as  ordered  without  manifest  injury  to  the  value 
thereof,  and  an  appraisement  was  returned  as  ordered. 

In  the  will  of  William  Hieatt,  among  other  provisions,  which  may  be 
of  importance  to  the  rights  of  the  parties,  is  this  provision : — **And  it  is 
further  my  will  and  I  hereby  devise  and  direct  that  my  said  estate  shall 
not  be  partitioned  during  the  lives  or  lite  of  my  said  children,  or  any  of 
them,  unless  the  same  can  be  done  without  a  sale  thereof." 

The  opinion  of  the  court  as  announced  was,  that  the  demurrer  to  the 
petition  was  not  well  taken — that  the  petition  did  state  a  good  cause  of 
action.  It  was  clear  in  our  opinion,  that  if  the  premises  could  be  aparted 
among  the  life  tenants  according  to  their  several  interests,  that  the  plain- 
tiff" was  entitled  to  that  relief.  But  it  is  also  true  that  the  opinion  was 
expressed  by  the  court  that  ii  partition  could  not  be  made,  that  a  sale  of 
the  premises  might  properly  be  had, — but  this  was  not  necessary  to  the 
decision  of  the  question  submitted. 

After  the  coming  in  of  the  report  of  the  sheriff  and  commissioners, 
the  defendants,  or  some  of  them,  moved  the  court  for  leave  to  file  a  sup- 
plemental answer,  setting  up  this  last  provision  of  the  will  and  the  fact 
that  the  report  shows  that  partition  cannot  be  made  by  metes  and  bounds, 
and  therefore,  that  a  sale  should  not,  and  can  not  be  legally  made  by  the 
order  of  the  court. 

This  is  resisted  by  the  counsel  for  the  plaintiff  upon  the  ground  that 
this  question  has  been  heard  and  adjudicated  by  the  court,  and  that  it 
should  not  again  be  put  in  issue. 

It  is  clear  that  the  court  has  held  that  the  plaintiff  was  entitled  to  a 
partition  of  these  premises  if  it  could  be  made  in  this  action  by  metes  and 
bounds,  and  so  ordered.  We  think  that  the  decree  does  not  find  that  if 
partition  cannot  be  made,  that  a  sale  shall  be  ordered.  It  was  the  opinion 
of  the  court,  as  the  matter  was  then  presented,  that  a  sale  might  be 
ordered  by  the  court  if  the  premises  were  not  aparted.  But  this,  in  our 
opinion,  is  not  settled  by  the  decree  which  was  entered. 

It  is  therefore  a  matter  of  discretion  with  the  court,  whether  such 
answers  may  now  be  filed.  We  doubt  whether  it  is  at  all  necessary  that 
this  be  done,  as  in  our  opinion,  the  question  ot  the  right  of  the  court  to 
order  the  sale,  can  be  resisted  when  an  application  is  made  to  the  court 
for  an  order  of  sale,  it  appearing  by  the  report  of  the  sheriff  and  commis- 
sioners, that  the  premises  cannot  be  aparted.  But  in  view  of  the  fact 
that  the  provisions  of  the  will,  except  one  item,  are  not  stated  in  sub- 
stance and  effect,  but  the  will  itself  is  attempted  to  be  made  a  part  thereof 
by  reference  (which  is  not  good  pleading,  but  which  may  have  been 
waived  by  failure  to  object  to  it),  and  there  might  be  difficulty  on  this 
point,  we  are  of  the  opinion  that  the  rights  of  the  parties  can  be  better 
preserved  and  protected  by  allowing  such  answers  to  be  filed. 

A.  B.  Benedict,  for  plaintiff. 

Frank  Coppock^  and  William  Warthington^  for  defendants. 
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BILLS  AND  NOTES. 

[Clinton  Circuit  Court.  May  Term,  18S7.J 
Cox,  Smith  and  Swing,  JJ. 

*E.  D.  Smith  v.  The  Merchants  and  Farmers  Bank. 

1.  Note  £ntiti«ed  to  Days  op  Grace  Becomes  Due  and  Payabi^e  on  Last  Day 
OF  Grace. 

A  promissory  note  entitled  to  days  of  grace,  does  not  become  due  and  payable 
until  their  expiration,  and  the  maker,  as  a  matter  of  right,  cannot  pay  the 
same  before  the  maturity  thereof;  and,  therefore,  the  holder  of  sucli  note  is 
entitled  to  interest,  provided  it  bears  interest,  until  the  same  is  due  and 
payable. 

2.  Necessary  Facts  to  Constitute  a  Vawd  Tender. 

In  an  action  upon  a  promissory  note,  in  which  the  defendant  sets  up  the  plea  o' 
tender,  such  tender  will  not  be  good  unless  the  proper  amount  was  tendered 
and  the  money  brought  into  court  as  the  statute  requires. 

Error  to  the  Court  of  Common  Pleas  of  Clinton  county. 

Smith,  J. 

We  are  of  the  opinion  that  the  judgment  of  the  court  of  common 
pleas,  giving  to  the  defendant  in  erro:  the  full  amount  of  the  principal 
and  interest  of  the  note  sued  on,  with  costs,  was  correct  and  should  be 
aflSrmed. 

Slearly  the  instrument  was  one  on  which  the  maker  was  entitled  to 
days  of  grace.  It  therefore  did  not  become  due  and  payable  until  their 
expiration.  The  holder,  until  that  time,  could  not  maintain  an  action 
upon  it,  nor  could  the  maker,  as  a  matter  of  right,  pay  the  same  before 
the  maturity  thereof.  Of  course,  by  agreement  of  the  parties,  payment 
might  be  made  at  any  time  after  its  execution.  But  in  this  case,  there  is 
no  pretense  that  there  was  any  actual  consent  on  the  part  of  the  holder 
of  the  note  to  receive  payment  before  the  full  maturity  thereof. 

The  claim  is  made,  however,  that  because  the  note  in  question  by  its 
terms  was  made  payable  at  the  Blanchester  bank,  of  which  the  plaintiflp 
in  error,  Smith,  the  maker  of  the  note,  was  the  sole  proprietor  (he  doing 
a  banking  business  in  that  name),  that  the  bank,  viz :  Smith,  himself, 
was  authorized,  as  he  did  do,  to  set  aside  a  sufl&cient  sum  to  meet  the 
principal  of  the  note,  and  interest  up  to  the  first  day  of  grace,  and  direct 
his  cashier  to  pay  that  sum  for  the  note  if  it  should  be  presented  for  pay- 
ment (which  presentment,  however,  was  not  made  until  full  maturity 
thereof),  and  by  a  subsequent  tender  of  that  amount,  before  suit  brought, 
followed  by  the  bringing  of  the  money  into  court,  he  can  escape  further 
interest  and  the  costs  of  suit.  And  this  on  the  ground  that  the  Blan- 
chester bank,  that  is.  Smith,  himself,  was  the  agent  of  the  holder  of  the 
note,  and  could  in  this  way  prevent  the  further  accumulation  of  interest 
against  himself. 

In  this  case,  it  must  be  noted  that  the  instrument  in  question  never 
was  in  the  Blanchester  bank  for  collection,  and  was  not,  in  fact,  in  the 
possession  of  Smith  or  of  the  bank  for  any  purpose.  Can  it  be  possible 
that  by  simply  making  a  note  payable  at  a  particular  place,  as  at  a  bank, 

•A  petition  in  error  in  this  case  was  dismissed  by  the  Supreme  Court,  Novem* 
ber  9, 1897,  for  failure  to  file  a  printed  record.    See  5  Ohio  Legal  News,  35. 
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that  such  bank,  without  having  the  possession  thereof,  can  legally  receive 
payment  thereof,  either  before  or  after  the  maturity  thereof,  or  make  any 
arrangement  in  regard  thereto,  which  will  change  the  legal  rights  of  the 
holder?  We  know  of  no  such  principle  of  law,  and  if  there  were,  it'might 
lead  to  most  disastrous  results.  In  such  case,  if  the  note  is  in  the  pos- 
session of  the  bank,  there  would  be  an  implied  power  to  receive  payment 
thereof  when  due.  If  it  is  not,  the  maker,  after  its  maturity,  may  oflfer 
to  take  it  up,  and  if  he  has  the  money  there  to  do  it,  may  thus  absolve 
himself  from  liability  to  pay  further  interest,  and  if  other  proper  steps 
are  taken  by  him,  to  be  free  from  further  damages  or  costs,  if  suit  be 
brought  upon  the  instrument.  But  surely,  if  the  bank  does  not  hold  the 
note  for  collection,  it  has  no  right  to  receive  payment  of  it,  in  whole  or  in 
part,  for  in  such  case  it  was  never  authorized  to  do  this.  The  holder  is 
not  bound  to  leave  it  there  for  collection.  He  may  have  reason  to  fear 
the  insolvency  of  the  bank,  and  to  exercise  his  undoubted  right  to  receive 
the  money  himself. 

Second — The  plea  of  tender  in  this  case  is  therefore  not  good,  for  the 
reasons  stated,  viz:  that  the  proper  amount  was  not  tendered,  and  for  the 
additional  reason  that  the  money  has  not  been  brought  into  court  as  the 
statute  requires.  The  deposit  with  the  clerk  of  a  certificate  of  deposit, 
issued  for  the  amount  by  the  Blanchester  bank  to  the  order  of  the  clerk, 
is  not  a  deposit  of  money. 

The  original  controversy  being  in  regard  to  88  cents,  the  interest  on 
the  principal  sum  for  three  days,  and  there  being,  in  our  opinion,  no  rea- 
sonable ground  for  the  prosecution  of  the  proceeding  in  error,  the  judg- 
ment of  the  common  pleas  will  be  affirmed,  with  costs  and  the  statutory 
penalty. 

Savage  &  Smithy  for  plaintiff  in  error. 

Mills  <Sf  CUvenger,  for  defendant  in  error. 

CREDITOR'S  BILL— RECEIVERS. 

[Erie  Circuit  Court,  May  8, 18»7.] 
King,  Haynes  and  Parker,  JJ. 

♦Benjamin  P.  and  Harriet  O.  Dwex,i*e  v.  Thos.  Hindb  et  ax^ 

1.  Suit  in  thb  Naturb  op  a  Creditor's  Biul,  May  bb  Brought  Whbrb. 

a  suit  in  the  nature  of  a  creditor's  bill  to  reach  equities  of  a  debtor,  may  b* 
brought  in  the  court  of  common  pleas  of  a  county  where  property  in  which 
the  debtor  has  equitable  interests  is  situated  and  where  persons  in  possession 
of  such  property  or  holding  credits  that  may  be  reached  by  such  suit  may 
reside,  and  the  judgment  debtor  may  be  made  a  party  defendant  and  required 
to  answer  to  such  suit,  though  he  may  be  a  resident  of  another  county  and 
may  be  served  with  summons  in  such  other  county. 

2.  Jurisdiction  of  Court  Over  Rbal  Estatb  in  Such  Action.  . 

Whether  in  such  action  rightly  brought  as  to  such  property  the  court  may  also 
exercise  jurisdiction  over  real  estate  situate  in  the  county  of  the  residence 
of  the  judgment  debtor,  and  outside  the  county  where  the  suit  is  brought 
Quare  f 
8.  Appointment  of  Receiver  Without  Notice  to  Dependant. 

When  a  judge  has  appointed  a  receiver  to  take  charge  of  the  proT>erty  ot  a 
defendant  without  notice  to  the  defendant,  but  upon  a  petition  which  states 
facts  showing  that  irreparable  loss  will  result  to  the  plaintiff  if  notice  shidl 
be  given  before  the  appointment,  and  the  order  is  based  upon  a  general  find- 
ing that  the  receiver  ought  to  be  appointed,  it  will  be  presumed  that  the  judge 
found  the  particular  facts  which  would  justify  his  action.  The  specific  find- 
ing of  such  facts  need  not  affirmatively  appear  to  give  the  court  jurisdiction 

to  make  the  order. . 

*Tb\s  case  was  dismissed  by  the  Supreme  Court  November  9, 1807. 
8    O.  C.  D.    12 
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4.  Construction  of  Secs.  6036  and  6687,  Rev.  Stat.,  as  to  the  Appointment 
or  A  Receiver. 
A  cause  cannot  be  ''pending*'  within  the  purview  of  sec.  6687,  Rev.  Stat,  so  as 
to  authorize  the  appointment  of  a  receiver  therein  before  it  has  been  "com- 
menced" as  provided  in  sec.  6036,  Rev.  Stat,  and  the  appointment  of  a 
receiver  in  a  cause  where  a  petition  has  been  filed  but  before  a  summons  has 
been  issued  is  invalid. 

Brror  to  the  Court  of  Common  Pleas  of  Erie  county. 

Parker,  J. 

In  this  case  a  proceeding  in  error  is  brought  to  reverse  an  order  of 
the  court  of  common  pleas  overruling  a  motion  to  discbarge  a  receiver. 

The  action  was  begun  below  by  Thomas  J.  Hinde  to  reach  certain 
equitable  interests  of  Benjamin  P.  Dwelle  in  real  estate  situated  in  Ottawa 
county,  in  real  estate  situated  in  this  county,  and  in  personal  property, 
including  stock  in  a  private  corporation,  and  his  interest  as  partner  in  a 
firm  carrying  on  business  in  this  county.  The  action  is  in  the  nature  of 
a  creditor's  bill,  and  there  are  a  great  many  parties  defendant,  the  debtor 
being  the  defendant,  Benjamin  P.  Dwelle. 

On  motion  of  the  plaintiff  below,  a  receiver  was  appointed  to  take 
charge  of  all  this  property  including  the  real  estate  situated  in  Ottawa 
county.  A  motion  was  made  by  the  defendants,  Benjamin  P.  Dwelle  and 
Harriet  O.  Dwelle,  to  quash  the  service  of  summon  on  the  ground  that 
the  court  could  not  rightfully  exercise  jurisdiction  over  them  in  this 
action,  they  being  residents  of  Ottawa  county.  That  motion  was  over- 
ruled and  thereupon  these  defendants  filed  this  motion :  ''Now  come  the 
said  defendants,  Benjamin  P.  Dwelle  and  Harriet  O.  Dwelle,  for  the  pur- 
pose of  this  motion  only,  and  disclaiming  any  and  all  intentions  or  pur- 
pose of  making  or  entering  an  appearance  upon  the  merits  of  this  case  or 
for  any  other  purpose  save  that  contained  in  this  motion,  and  move  that 
the  order  heretofore  made  and  entered  appointing  a  receiver  herein  be 
vacated  and  set  aside  and  the  Receiver  discharged  for  the  following 
.  reasons : 

That  the  court  has  no  jurisdiction  of  the  person  of  these  defendants, 
for  at  the  commencement  of  this  action,  and  ever  since,  the  said  defend- 
ants, Benjamin  P.  Dwelle  and  Harriet  O.  Dwelle,  have  resided  in  the 
county  of  Ottawa  and  state  of  Ohio,  and  the  only  service  of  summons  in 
this  action  was  served  upon  these  defendants  in  the  said  county  of 
Ottawa." 

The  fact  that  they  are  residents  of  Ottawa  county  and  that  they  were 
served  with  summons  in  this  action  in  Ottawa  county  by  the  sheriff  of 
Ottawa  county  is  undisputed.  That  motion  was  overruled,  and  the 
defendants,  plaintiffs  in  error  here,  excepted,  and  they  bring  this  proceed- 
ing, as  I  have  stated,  to  reverse  that  order  of  the  court.  The  motion  and 
petition  in  error  seem  to,  and  we  think  do  attack  the  original  order  of 
the  judge  appointing  the  receiver  in  such  a  way  as  to  require  us  to  look 
beyond  the  particular  reason  assigned  in  this  motion  for  discharging  the 
receiver,  and  to  enquire  whether  for  any  reason  the  appointment  should 
not  stand. 

It  is  contended  upon  the  part  of  the  plaintiffs  in  error  that  the 
receiver  should  not  have  been  appointed  and  that  he  should  have  been 
discharged  upon  this  motion  for  the  reason  that  a  part  of  the  real  estate 
over  which  the  court  undertakes  to  exercise  jurisdiction  in  this  case  is 
situated  in  Ottawa  county ;  that  though  the  action  might  have  been  insti- 
tuted in  this  CHunty  to  reach  those  equitable  interests  that  are  in  this 
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county,  and  in  the  bands  of  certain  of  the  defendants  who  reside  in  this 
county,  and  these  principal  defendants  living  in  Ottawa  county  might  be 
required  to  answer  as  to  these  persons  and  as  to  these  interests  in  this 
county,  they  cannot  be  required  to  answer  as  to  the  lands  situate  in 
Ottawa  county,  that  such  lands  cannot  be  brougiit  in ;  and  it  is  shown 
that  the  defendants  residing  in  this  county  controlling  these  equitable 
interests  in  this  county,  had  not  been  served  with  process  at  the  time 
this  motion  was  filed  to  discharge  the  receiver,  and  it  is  urged  that  there- 
fore the  court  has  not  obtained  and  could  not  exercise  jurisdiction  to 
appoint  a  receiver  even  with  respect  to  these  equities,  or,  at  all  events, 
that  the  receiver  should  be  discharged. 

But  we  are  of  the  opinion  that  the  court  might  rightfully  exercise 
jurisdiction  over  the  property  and  these  equities  and  these  persons  in  this 
county,  and  that  it  is  immaterial  that  the  defendants  in  possession  of  this 
property  or  controlling  these  equities  were  not  served  with  summons  at 
the  time  this  motion  to  discharge  the  receiver  was  filed ;  that  the  order 
in  which  the  defendants  shall  be  served  with  summons  or  brought  into 
court  is  entirely  immaterial. 

We  entertain  very  grave  doubts  as  to  whether  the  court  can  exercise 
jurisdiction  over  the  lands  situated  in  Ottawa  county,  or  whether  these 
defendants  who  make  this  motion  can  be  required  to  answer  with  respect 
to  such  lands  and  have  their  interests  therein  determined  by  the  court 
sitting  in  this  county.  We  incline  to  the  opinion,  that  it  cannot  right- 
fully do  so.  But  this  motion  is  to  discharge  the  receiver,  it  is  not 
a  motion  to  modify  the  order  appointing  the  receiver,  nor  to  discharge 
any  particular  property  from  the  custody  or  control  of  the  receiver,  and 
therefore  the  court  does  not  feel  at  liberty,  though  entertaining  the 
opinion  it  does  with  respect  to  the  Ottawa  county  lands,  to  modify  the 
order  of  the  court  of  common  pleas  with  respect  to  those  lands. 

It  is  also  urged,  that  the  receiver  should  have  been  discharged 
because  he  was  appointed  without  notice  to  these  defendants,  the  plain- 
tiffs in  error,  and  it  is  contended  that  the  appointment  is  not  only  irregu- 
lar, but  void  in  consequence  of  there  having  been  no  notice  served  upon 
them  and  no  finding  by  the  judge  of  the  court  of  such  facts  as  would 
justify  him  in  proceeding  to  appoint  a  receiver  without  notice,  and 
Railway  Co.  v.  Jewett,  87  O.  S.,  649,  is  cited  in  support  of  this 
proposition. 

We  do  not  think  the  case  cited  goes  that  far,  nor  do  we  think  that 
the  question  is  so  far  jurisdictional  as  that  the  action  of  the  court  or  a 
judge  thereof  without  notice  or  without  a  finding  appearing  affirmatively 
upon  the  journal  of  facts  justifying  the  appointment  ol  the  receiver 
would  be  void.     Sheldon's  Lessee  v.  Newton,  3  O.  S.,  494. 

Now,  it  is  alleged  in  the  petition  in  this,  case  as  ground  for  proceed- 
ing to  appoint  a  receiver  without  notice  as  follows : 

"Plaintiff  further  says  that  good  grounds  exist  in  this  action  for  the 
appointment  of  a  receiver  without  notice  to  the  defendant,  Benjamin  P. 
Dwelle,  for  the  reason  that  if  such  notice  be  required  or  given  that  the 
said  Dwelle  will  sell,  dispose  of,  remove  or  incumber  said  property  and 
assets  whereby  the  said  object  and  purpose  of  this  action  and  the 
plaintiff's  rights  herein  would  be  wholly  lost  and  defeated." 

We  think  that  constitutes  a  sufficient  ground  to  justify  the  judge  in 
proceeding  to  the  appointment  of  a  receiver  without  notice.  It  is  con- 
tended that  the  judge  of  the  court  of  common  pleas  did  not  find,  and  it 
does  not  appear  affirmatively  from  the  journal  that  he  did  find  that  these 
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allegations  were  true.  But,  viewing  it  as  we  do,  not  as  a  jurisdictional 
matter,  but  as  action  that  is  irregular  and  erroneous  only,  if  wrong,  and 
not  void,  and  facts  being  alleged  in  the  petition  which,  if  true,  would 
justify  the  action  of  the  judge,  and  there  being  a  general  finding  based 
upon  the  petition  and  proof  that  a  receiver  ought  to  be  appointed  as 
prayed  for  in  the  petition,  we  think  that  we  are  bound  to  assume  that 
the  judge  found  these  facts  so  alleged,  or  so  much  thereof  as  may  have 
been  necessary  to  justify  him  in  proceeding  as  he  did,  and  that  a  specific 
finding  of  the  particular  facts  alleged,  as  above  quoted,  need  not  aflBrma- 
tively  appear  in  the  order  or  upon  the  journal.  Dallas  v.  Ferneau,  25 
O.  S.,  635. 

In  Railway  Co.  v.  Jewett,  ayiie,  the  petition  contained  no  allegation 
upon  which  the  court  could  have  found  the  facts  that  would  have  author- 
ized it  to  appoint  the  receiver  without  notice. 

But,  as  I  have  said,  we  think  this  petition  authorizes  and  requires 
us  to  look  at  the  whole  record  and  consider  whether  the  appointment  of 
this  receiver  ought  to  stand,  and  in  looking  into  the  record  we  find  this 
state  of  facts : 

The  petition  in  this  case  was  filed  on  January  9, 1897.  The  receiver 
was  appointed  by  the  judge  of  the  court  of  common  pleas  at  chambers  in 
an  adjoining  county  upon  January  11,  1897,  the  order  of  appointment 
being  indorsed  upon  the  petition.  Summon  was  not  issued  for  either  of 
these  plaintiffs  in  error,  or  for  any  of  the  defendants  below  until  January 
12,  1897.  The  statute  upon  the  subject  of  the  appointment  of  a  receiver 
is  as  follows,  reading  a  part  of  sec.  6587,  Rev.  Stat. 

"A  receiver  may  be  appointed  by  the  Supreme  Court,  or  a  judge 
thereof,  the  circuit  court,  or  a  judge  thereof,  the  common  pleas  court  or 
a  judge  thereof  in  his  district,  or  the  probate  court,  in  causes  pending  in 
stick  courts  respectively  in  the  following  cases,"  etc. 

Section  5035,  Rev.  Stat.,  is  as  follows  : 

**  A  civil  action  must  be  commenced  by  filing  in  the  office  of  the 
clerk  of  the  proper  court  a  petition,  and  causing  a  summons  to  be  issued 
thereon." 

We  think  it  is  plain  that  a  court  or  a  judge  of  a  court  is  not  author- 
ized to  appoint  a  receiver  in  any  case  other  than  a  case  pending  in  the 
court,  and  that  this  cause  at  the  time  the  receiver  was  appointed  was  not 
;:cnding:  that  the  cause  or  action  had  not  been  commenced  by  the  filing 
of  a  petition  and  causing  a  summons  to  be  issued  upon  it  at  the  time  the 
receiver  was  appointed,  and  it  could  not  be  pending  before  it  was  com- 
menced. 

To  repeat ;  the  petition  was  filed  January  9,  but  no  summons  was 
then  issued  upon  it.  The  receiver  was  appointed  January  11.  The  first 
summons  was  issued  January  12. 

We  think,  therefore,  that  the  order  of  the  judge  was  irregular  and 
erroneous  in  that  it  provided  for  the  appointment  of  a  receiver  in  a  cause 
that  was  not  pending  at  the  time  the  appointment  was  made  and  that 
the  court  erred  in  refusing  to  discharge  the  receiver.  For  that  we 
reverse  the  judgment  of  the  court  of  common  pleas  and  remand  the 
cause  with  directions  to  that  court  to  discharge  the  receiver. 

Grayson  Mills  and  Seney,  Johnson  and  Friedman,  for  plaintiffs  in 
error. 

IVickAam,  Guerin  &  Starbird^  for  defendants  in  error. 
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Thomas  v.  Kirkbride. 

GAS  AND  OIL  LEASE. 
[Hancock  Circuit  Court,  December  Term,  1897.] 
Day,  Price  and  Norris,  JJ. 

A.  J.  Thomas  v.  J.  W.  Kirkbridb. 

CONSTRUCTIOM     OP    A    GaS  AND     OiL   LKASB  WHICH    CONTAINS    A    FORFBITURB 

Provision. 

A  lease  of  lands  for  purposes  of  operating  and  producing  oil  and  gas  found 
therein,  contained  the  following  provision  of  forfeiture.  "Second  party 
agrees  to  complete  lour  wells  the  second  year,  two  the  first  six  months  of  the 
second  year  and  two  of  them  the  last  six  months  of  the  second  year.  If  the 
four  wells  are  not  completed  within  the  time  specified,  twenty- two  acres  of 
this  grant  shall  be  forfeited  for  each  well  not  so  completed  ;*' 

Held ;  1.  The  completion  of  four  wells  on  the  leased  lands  within  and  during 
the  second  year,  is  such  a  substantial  and  sufficient  compliance  with  the  pro- 
visions of  the  lease  with  respect  to  forfeiture  as  will  obviate  and  defeat  the 
forfeiture.  2  The  stipulation  that  twenty- two  acres  shall  be  forfeited,  for  each 
well  not  so  completed,  is  entirely  too  vague  and  indefinite  in  the  matter  of 
description,  and  furnishes  no  reliable  data — no  certain  starting  point,  from 
which  the  twenty-two  acres  can  be  measured  and  accurately  located,  and  for 
that  reason  is  void  for  uncertainty. 

Appkai«  from  the  Couit  of  Common  Pleas  of  Hancock  county. 

Day,  J. 

In  this  case,  both,  plaintiff  and  defendant,  claim  the  exclusive 
right  to  operate  for  and  produce  oil  and  gas  on  a  155  acre  tract  of  land, 
situate  in  Biglick  township,  Hancock  county,  and  known  as  the  Roller 
farm.  Both  claim  in  virtue  of  separate  and  distinct  leases,  or  oil  contracts, 
made  and  delivered  by  the  owners  of  the  land,  on  separate  and  distinct 
dates.  Each  lease  is  made  upon  a  good  and  sufficient  consideration  there- 
unto moving,  and  is  duly  acknowledged  and  recorded.  The  instrument 
which  forms  the  basis  of  plaintiff's  claim  is  of  date  July,  1897 ;  and  that  of 
defendant,  of  December,  1895.  These  instruments,  if  valid,  supply  a 
substantial  basis  upon  which  to  rest  the  claim  of  both  plaintiff  and 
defendant.  There  was  a  question  made  as  to  defendant's  ownership  of 
the  lease  of  1895,  but  the  evidence  clearly  and  conclusively  establishes  his 
right  to  its  benefits.  Plaintiff  does  not  controvert,  but  substantially  con- 
cedes the  validity  of  the  lease  of  1895,  at  the  beginning  and  for  months 
after  its  execution  ;  but  asserts  the  claim  that  by  virtue  of  certain  pro- 
visions of  forfeiture  contained  in  it,  the  entire  lease  has  become  forfeit ; 
and  if  not  that,  then  it  has  become  forfeit,  at  least,  in  part,  and  that  in 
consequence  of  such  forfeiture  his  lease,  of  1897,  has  become  valid  and 
subsisting  as  to  all,  or  a  part,  of  the  farm  in  question ;  the  extent  of  the 
validity  of  the  lease  of  1897,  depending  entirely  upon  the  extent  to  which 
the  first  lease  has  become  forfeited  and  void.  Forfeiture,  either  in  whole 
or  in  part,  is  denied  by  the  plaintiff;  and  so  the  precise  question  we  have 
for  decision  is,  has  the  lease  of  1895  become  forfeit  in  whole  or  in  part ; 
and  if  forfeit,  to  what  extent. 

The  provisions  of  the  lease  of  1895,  necessary  to  be  noticed  in  deter- 
mining the  question  presented,  are  as  follows : 

"If  no  well  is  completed  within  three  months  from  this  date,  (Dec. 
18, 1896,)  then  this  grant  shall  become  null  and  void,  unless  second  party 
shall  pay  to  first  party  |89.60  in  advance  for  each  three  months  thereafter 
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such  completion  is  delayed.  *'  Second  party  agrees  to  protect  the  lands 
contained  in  this  grant  against  all  paying  oil  wells  drilled  on  adjoining 
property.  If  the  first  well  is  a  paying  well,  a  second  well  shall  be  com- 
pleted by  July  1,  1896 ;  and  a  third  well  by  September  18, 1896.  If  these 
three  wells  are  not  completed  within  the  time  specified ;  twenty-two  acres 
of  the  grant  shall  be  forfeited  for  each  well  not  so  completed.  Second 
party  agrees  to  complete  four  wells  the  second  year,  two  the  first  six 
months  of  the  second  year  and  two  of  them  the  last  six  months  of  the 
second  year.  If  the  four  wells  are  not  completed  within  the  iime  speci- 
fied, twenty-two  acres  of  this  grant  shall  be  forfeited  for  each  well  not 
so  completed."  *  *  *  "  If  no  well  is  completed  within  nine  months 
from  the  date  of  this  grant,  this  grant  cannot  be  continued  by  the  rental 
heretofore  named  and  is  null  and  void." 

There  is  no  dispute  as  to  the  facts  in  the  case.  It  is  a  fact  that  the 
first  well  stipulated  for  in  the  lease  was  drilled  to  completion  about  June, 
1896.  It  was  not  a  paying  well ;  neither  oil  nor  gas  was  found  therein 
in  any  quantity.  No  other  wells  were  drilled  until  in  August,  J897,  and 
fiince  then,  to  the  time  of  the  hearing  in  this  court,  three  wells  have 
been  drilled  all  of  them  yielding  oil  in  paying  quantities. 

Considering  these  conceded  facts  in  connection  with  the  stipulations 
of  the  lease  for  a  first  well,  within  nine  months  from  its  date ;  and  for 
two  wells  in  July  and  September,  1896,  if  the  first  well  was  a  paying  one 
and  the  conclusion  seems  imperative,  that  by  completing  the  first  well  be- 
fore the  expiration  of  nine  months  from  the  date  of  the  lease,  in  June 
1896,  the  grant  was  saved  from  becoming  null  and  void  in  toto,  and 
the  integrity  of  the  lease  was  made  absolute  for  the  full  term  specified 
therein,  subject  of  course,  to  the  other  conditions  of  forfeiture  contained 
in  it.  The  first  well  drilled,  not  being  a  paying  one,  as  the  stipulation 
provides,  there  was  no  requirement  to  drilj  a  second  and  third  well  in 
July  and  September,  and  the  provision  for  forfeiting  twenty-two  acres 
for  each  of  the  three  wells  not  drilled  the  first  year,  was  obviated  and  no 
forfeiture  can  properly  be  declared  on  that  account. 

The  provision  for  four  wells  the  second  year ;  two  in  the  first  six 
months  and  two  in  the  last  six  months  of  the  year,  and  a  forfeiture  of 
twenty-two  acres  for  each  well  not  completed  within  the  time  specified, 
is  not  so  clear  and  easily  disposed  of,  as  the  provision  for  the  first  year. 
A  more  difficult  proposition  is  presented,  provoking  some  discussion  and 
some  difference  of  opinion  as  to  the  proper  disposition  of  it.     The  first 

?irt  of  the  agreement  is  that  four  wells  shall  be  drilled  the  second  year, 
hat  would  be  easy  enough  if  it  were  all,  but  it  is  not ;  for  following  that 
agreement  is  a  stipulation  that  two  of  the  wells  are  to  be  drilled  in  the 
fi^t  six  months  and  two  the  last  six  months  of  the  second  year ;  and  then 
follows  the  proirision  of  forfeiture :  '^  If  the  four  wells  are  not  drilled  by 
the  time  specified,"  twenty-two  acres  for  each  shall  be  forfeit.  Which 
time  specified?  The  second  year?  or  the  first  and  second  six  months  of 
the  seccMid  year?  Plaintiff  insists  that  the  time  contemplated  by  the 
parties  and  specified,  is  the  first  and  second  six  months  of  the  second 
year;  and  that  by  failing  to  drill  two  wells  the  first  six  months  there  be- 
came forfeit  forty-four  acres  of  this  tract  of  land.  That  claim  is,  perhaps, 
mot  tenable.  It  seems  more  likely  the  time  intended,  by  the  contracting 
parties,  upon  which  a  forfeiture  should  operate  in  case  of  failure  to  per* 
farm,  was  that  specified  as  the  second  year,  and  that  the  division  of 
that  time  into  two  parts  was  directory  only  and  for  the  convenience  of 
the  parties  to  tfiecoatract    The  wording  of  that  proriilon  of  the  lease 
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seems  to  enforce  this  view.  The  provision  is  iorfaur  wells  the  second  year  ^ 
and  the  stipulation  of  forfeiture  is ;  if /our  wells  are  not  completed  with- 
in  the  time  specified,  forfeiture  shall  result.  There  is  no  provision  of  for- 
feiture if  two  wells  are  not  completed  in  the  first  six  months  of  the 
second  year  and  two  in  the  last  six  months.  Forfeiture  is  very  rarely 
decreed  or  enforced,  unless  specifically  provided  for  by  the  contract. 
To  call  for  such  action,  forfeiture  must  be  clearly  nominated  in  the  bond. 
It  is  not  believed  that  by  the  phrase,  **time  specified,"  the  parties 
intended  both  times ;  second  year,  and,  first  six  and  last  six  months  of  the 
second  year ;  for  the  two  might  be  inconsistent;  and  conflict  and  confusion 
might  arise.  It  is  possible  to  complete  four  wells  the  second  year,  and 
none  of  them  in  the  first  six  months  of  the  year.  In  such  case  th< 
driller  would  have  complied  with  his  contract  to  make  four  wells  in  the 
second  year,  and  yet  suffer  forfeiture  of  a  large  portion  of  his  leasehoM 
estate,  if  plaintiff's  contention  be  correct  and  is  allowed.  A  majority  of 
the  court  is  of  the  notion,  that  if  four  wells  were  completed  within  the 
second  year,  without  reference  to  the  first  or  last  six  months  of  that  year^ 
it  would  be  a  substantial  compliance  with  the  provisions  of  the  leasf^ ; 
so  much  so,  that  a  forfeiture,  which  is  not  favored  of  the  law,  would  not 
be  declared  or  enforced  by  any  well  disposed  court,  possessing  and  exer- 
cising equity  powers  and  jurisdiction ;  and  the  court  would  be  willing,  on 
that  ground,  if  there  was  no  other,  to  rest  a  decision  of  the  case  adverse 
to  the  plaintiff.  But  a  very  respectable  minority,  Judge  Price,  is  found 
dissenting  from  that  view,  and  so  we  do  not  base  our  decision  in  the  case 
on  that  ground  alone ;  but  as  well  upon  another  ground  which  seems 
entirely  sound,  and  upon  which  the  entire  court  can  and  does  stand; 
and  that  is  the  proposition  that  the  provision  for  forfeiture  is  so  vague 
and  indefinite  that  it  is  void  for  uncertainty. 

There  is  no  particular  or  definite  description  by  which  either  of  the 
twenty-two  acre  tracts  can  be  located.  There  is  an  utter  absence  of  any 
and  all  data,  by  which  a  starting  point,  from  which  to  measure,  may  be 
found.  It  was  suggested  by  counsel  that  the  Stahl-Van  Vleck  case,  58  O-  S, 
186,  at  page  147,  supplied  a  rule  by  which  the  several  twenty-two  acre 
tracts,  to  be  forfeited,  might  be  ascertained  and  measured.  That  case  we 
think,  however,  does  not  supply  a  rule,  or  even  suggest  one,  or  in  any 
way  relieve  the  forfeiture  provision  of  the  lease,  from  the  imputation  of 
uncertainty.  In  that  case  the  court  was  defining  a  process  or  rule  by 
which  could  be  ascertained  which  one  of  three  described  forty  acre  tracts 
of  land  was  intended  to  be  operated  for  gas  and  oil,  under  a  lease  of  one 
acre  of  one  of  the  forty  acre  pieces ;  the  one  acre  to  be  selected  by  the 
owner  and  the  selection  made.  Judge  Burket  in  stating  the  rule  used 
the  following  language :  ''If  the  number  of  acres  contracted  to  be  ope- 
rated in  case  gas  or  oil  shall  be  found,  is  the  same  as  a  subdivision  of  a 
section,  say  10,  20,  40,  80,  or  160,  acr^,  it  will  be  held  that  the  subdivision 
of  the  section  upon  which  the  well  is  located,  is  the  land  intended  to  be 
operated  under  the  lease.  Otherwise  the  land  to  be  operated  is  to  b^ 
taken  in  a  square  form  with  the  well  as  its  center,  unless  the  well  is  so 
near  a  line  of  the  land  as  to  make  this  impossible,  in  which  case  the  land 
to  be  operated  will  be  in  a  square  form  including  the  well  and  extending 
to  such  line."  The  rule  as  stated  by  Judge  Burket  is  well  enough  and 
would  doubtless  work  as  well,  in  ascertaining  a  tract  of  land  to  be  for* 
feited,  as  land  to  be  operated,  if  the  starting  point  was  definitely  stated, 
as  was  the  fact  in  the  Van  Vleck  case.  An  acre  was  selected  there  where 
a  well  was  to  be  drilled,  that  furnished  a  definite  starting  point,  from 
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which  the  rule  was  evolved,  but  in  the  case  before  us,  no  point  was 
selected  or  pointed  out,  in  any  way,  where  a  well  was  to  be  completed, 
either  the  first  or  second  year,  and  it  is  absolutely  impossible  to  find  a 
definite  point  named  in  the  lease  or  supplied  by  parol  evidence  to  enable 
the  court  to  find  a  definite  point  from  which  to  measure  any  number  of 
acres  for  forfeiture.  In  such  case  the  court  must  decline  to  declare  or 
enforce  a  forfeiture  on  the  twofold  grounds,  that  no  forfeiture  is  due,  and 
the  provision  for  forfeiture  is  entirely  vague  and  uncertain. 

The  finding  will  be  against  the  plaintiff  and  his  petition  is  dis- 
missed. Defendant's  title  is  quieted  as  against  the  plaintiff"  and  the 
plaintiff  is  required  to  pay  the  costs. 

Geo,  H.  Phelps  and  Henry  IV,  Seney^  attorneys  for  plaintiff. 

John  Poe^  attorney  for  defendant. 


CONTRACTS— AGENCY.      . 

[Huron  Circuit  Court,  1898.] 

King,  Haynes  and  Parker,  JJ. 

HaTTIE  C.   BoEHM  V.   C.  W.  YANQUEI.t  BT  AI^ 

1.  Acceptance  op  Debd  does  not  Amount  to  a  Ratipication. 

Where  the  evidence  fails  to  show  that  one  of  the  grantees  to  a  deed  failed  to- 
authorize  the  other  party  to  act  for  her  as  her  agent,  or  that  she  at  any  time 
or  in  any  manner  assented  to  the  proposition  which  the  grantor  claims  to 
have  made  for  the  purchase;  the  acceptance  of  the  deed  and  the  benefits 
therefrom  by  such  grantee  do  not  amount  to  a  ratification  of  the  contract 

.    which  the  grantor  claims  was  made  and  which  the  grantees  deny. 

2.  Mutual  Mistake  in  Contract. 

If  the  contract  which  one  party  honestly  and  reasonably  supposes  he  is  making 
is  essentially  different  from  that  which  the  other  party  at  uie  same  time  hon- 
estly and  reasonably  supposes  it  to  be,  then  there  is  a  mutual  mistake,  and  na 
contract  legally  results,  and  the  proper  remedy  is  not  to  attempt  to  enforce 
the  contract,  but  to  have  it  set  aside. 

King,  J.  (orally.) 

An  action  was  brought  in  the  common  pleas  court  by  C.  W.  Yan- 
quell  to  recover  against  Fred  M.  and  Hattie  C.  Boehm  the  sum  of  $900, 
with  interest  from  June  28,  1893,  claimed  to  be  due  the  plaintiflf  as  the 
balance  of  the  purchase  price  of  certain  real  estate.  The  real  estate  in 
question  was  a  mill  and  the  land  on  which  it  is  situated,  and  about  1878,. 
this  mill  property  was  owned  by  one  Jacob  Boehm,  since  deceased.  In 
1878,  he  sold  an  undivided  one-half  of  the  mill  property  to  Yanquell  for 
a  consideration  of  $4,050,  of  which  consideration  the  purchaser  paid  $900 
shortly  after  the  purchase  and  the  balance,  $3,150,  he  did  not  pay  ;  this 
was  evidenced  by  five  promissory  notes  of  $630  each,  and  these  notes 
^ere  secured  by  mortgage  upon  the  undivided  half. 

In  March,  1893,  Jacob  Boehm  died,  and  Yanquell,  who  then  owned 
these  notes,  proposed  to  sell  to  the  heirs  of  Jacob  his  undivided  half  of 
the  mill,  and  it  is  claimed  in  the  case  that  the  proposition  he  made  in 
that  respect  was  accepted  by  the  Boehms,  and  that  later  in  June,  1898, 
the  transfer  was  made.    The  consideration  for  the  transfer  is  in  dispute. 

Yanquell  claims  that  he  proposed  to  convey  his  interest  in  the  real 
estate  for  the  amount  which  he  had  paid,  ^1,050,  and  that  this  sum  was 
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to  be  paid  him  by  a  surrender  of  the  notes  at  their  face  vahie,  $3,150, 
disregarding  the  interest  accrued  and  a  payment  to  him  of  $900  in  cash. 
He  made  his  proposition  to  Fred  Boehm.  He  claims  that  it  was  agreed 
that  Fred  should  convey  this  proposition  to  his  sister  Hattie,  who  lived 
six  or  seven  miles  away ;  that  some  time  after  he  made  the  proposition 
Fred  returned  and  signified  that  his  sister  would  accept  it;  that  nothing 
more  was  said  about  it  until  June  26,  when  the  parties  met  in  the  office 
of  Judge  Stickney,  at  Norwalk,  to  prepare  the  papers,  and  a  deed  was 
there  drawn  up  which  recites  in  the  consideration  clause  that  '*in  con- 
sideration of  the  payment  of  $4,050,  paid  by  Hattie  C.  Boehm  to  Fred  M. 
Boehm,  the  receipt  whereof  is  acknowledged,  the  grantor  does  convey,*' 
etc.;  that  the  deed  so  made  was  executed  by  him  and  his  wife  and  ac- 
cepted and  received  by  the  defendants ;  that  they  turned  over  to  him  the 
notes  in  question  but  did  not  pay  him  the  $900,  and  he  brings  this  action 
to  recover  that  sum. 

There  are  several  objections  to  the  charge  of  the  court  and  to  the  re- 
fusal to  give  certain  requests,  and  the  claim  is  urged  that  the  verdict  and 
judgment  is  not  supported  by  sufficient  evidence.  We  do  not  think  it 
necessary  to  review  the  evidence. 

The  plaintiff  below  sought  to  hold  Hattie  Boehm  upon  the  claim 
that  Fred  Boehm  acted  in  the  transaction  as  her  agent  and  the  case  was 
submitted  to  the  jury  upon  that  theory,  and  the  jury  instructed  that  they 
must  find  from  the  evidence  that  she  had  authorized  her  brother  Fred, to  act 
for  her  in  the  transaction.  The  plaintiff  did  not  claim  to  have  had  any 
conference  or  conversation  with  Hattie  or  in  her  presence  until  the  par- 
ties met  to  draw  up  the  deed.  On  that  occasion  the  plaintiff  claims  that 
Mr.  Slickney  prepared  a  deed,  that  he  read  or  started  to  read  the  deed, 
and  said  that  he  had  left  the  consideration  blank  and  inquired  what  sum 
should  be  put  in,  that  plaintiff  responded  and  said  that  he  should  put  in 
the  full  amount,  and  thereupon  he  wrote  in  $4,050  as  the  consideration, 
and  the  deed  was  then  signed.  The  plaintiff  does  not  say  that  Hattie 
said  anything  about  it  except  by  her  silence  to  consent  that  the  consider- 
ation clause  should  be  filled  out  as  suggested  by  the  plaintiff.  It  is  also 
claimed  in  argument  that  Hattie  received  the  deed,  had  it  put  upon 
record  and  that  afterwards,  perhaps  after  this  action  was  commenced,  she 
and  her  brother  sold  the  property  and  received  the  proceeds  of  the  sale, 
and  that  from  this  a  ratification  may  be  presumed. 

We  think  the  record  is  entirely  barren  of  evidence  tending  to  show 
that  Hattie  Boehm  either  authorized  her  brother  to  act  for  her  as  her 
agent  or  that  she  at  any  time  or  in  any  manner  assented  to  the  proposi- 
tion which  the  plaintiff  claims  he  made  for  the  purchase  of  this  property, 
and  we  think  that  the  acceptance  of  the  deed  and  the  benefits  therefrom 
by  Hattie  Boehm  do  not  amount  to  a  ratification  of  the  contract  which 
the  plaintiff  claims  was  made  and  which  the  defendants  deny,  and  that 
because  of  this,  the  verdict  and  judgment  is  unsupported  by  evidence 
against  Hattie  Boehm.  We  also  think  in  that  condition  of  the  record 
that  the  court  should  have  given  the  seventh  request  made  by  the  defend- 
ants, which  was  refused,  to-wit :  "  There  is  no  evidence  in  this  case 
tending  to  prove  that  Fred  M.  Boehm  had  any  authority  as  the  agent  of 
Hattie  Boehm,  to  make  such  an  agreement  with  the  plaintiff  as  is  sued 
upon  in  this  action.*'  This  is  enough  to  say  about  the  case  as  far  as 
Hattie  Boehm  is  concerned.  So  far  as  Fred  is  concerned,  some  farther 
observation  should  be  made. 
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I  have  referred  to  the  claim  the  plaintiff  makes  as  to  the  transaction 
in  Judge  Stickney's  oflBce.  On  the  part  of  Fred  he  testifies  in  his  own 
behalf  that  the  proposition  made  by  the  plaintiff  was  that  he  would  con- 
vey his  interest  in  the  property  if  the  parties  interested  would  surrender 
to  him  the  five  notes  which  they  held  as  a  part  of  the  assets  of  the  estate 
of  Jacob  Boehm,  deceased.  Fred  says  he  carried  that  proposition  at  the 
plaintifl's  request  to  his  sister  and  to  their  mother,  who  was  likewise 
interested  in  the  estate,  and  who  are  the  only  ones  interested,  and  they 
agreed  to  the  surrender  of  the  notes,  and  that  the  plaintiff's  interest  in 
the  mill  should  be  conveyed  to  Hattie  and  Fred ;  that  he  notified  the 
plaintiff  of  their  acceptance  and  they  met  on  the  day  above  named  at 
Judge  Stickney's  office.  Fred,  Hattie,  apd  their  mother  all  testify  that 
Judge  Stickney  in  referring  to  the  consideration  clause  said  he  had  not 
filled  it  out,  but  that  any  sum  would  answer,  a  dollar  or  a  thousand  dol- 
lars or  the  amount  in  the  old  deed  which  he  had  before  him  and  from 
which  he  had  procured  the  description  he  inserted  in  the  new  deed ;  that 
no  one  made  any  reply  and  Judge  Stickney  again  inquired  if  they  had 
any  preference,  saying  that  it  made  no  difference  what  was  inserted  in 
that  clause,  and  that  the  plamtiff  then  spoke  up  and  said  that  he  might  as 
well  put  in  the  amount  in  the  old  deed,  and  that  this  accounts  for  writ- 
ing in  the  sum  of  $4,050. 

The  testimony  of  Judge  Stickney  taken  at  a  former  trial  was  offered 
on  this  trial.  He  testifies  that  he  was  consulted  by  both  Fred  Boehm 
and  Yanquell  some  days  before  June  26,  about  drawing  up  these  papers, 
and  that  Yanquell  had  furnished  him  with  his  deed  from  Jacob  Boehm 
and  he  had  written  a  new  deed  some  days  before  the  26th ;  that  he  under- 
stood from  both  parties  that  the  Boehm  family  was  to  cancel  the  notes 
and  mortgage  and  deliver  them  up  to  Yanquell  as  the  consideration  for 
the  property ;  that  he  wrote  all  of'  the  deed  except  the  consideration 
clause ;  that  he  began  to  read  it  when  the  parties  were  there  upon  the 
26th,  and  when  he  reached  the  blank  he  said  *'  here  is  a  space  to  be  filled 
in  with  the  amount,  but  nobody  said  anything.  I  said,  how  musch  shall 
I  put  in  ?  Nobody  said  anything,  and  I  then  remarked,  you  can  put  in 
one  dollar,  as  the  only  point  is  to  re-convey  the  title — you  can  put  in  one 
dollar  or  twenty  dollars  or  a  thousand  dollars,  or  if  you  choose,  you  can 
put  in  the  old  price  stated  in  the  deed,  which  would  be  $4,050 ;  but  none 
said  anything  about  it  for  a  moment.  Finally  Mr.  Yanquell  speaks  up  to 
me  and  says,  well,  it  will  look  better,  I  guess,  and  you  had  better  put  in 
the  last  sum — $4,050.  I  then  inserted  the  amount  and  that  is  the  way 
that  amount  became  inserted." 

He  further  testifies  that  after  the  papers  were  executed  and 
delivered  the  parties  all  left  the  office  but  soon  after  Mr.  Yanquell 
returned,  closed  the  door  behind  him  and  said  to  him,  '^Stickney,  I  want 
to  ask  you  a  question ;  I  am  satisfied  with  all  this  business,  but  I  want  to 
ask  you  a  question."  I  says,  "What  is  it,  Mr.  Yanquell?"  He  says, 
''Can't  I  collect  this  $900  off  from  the  estate  of  Boehm,  now?"  Says  I, 
"Under  the  circumstances  you  can't  collect  it,  for  you  have  simply  gone, 
under  the  transaction,  and  paid  the  debt  that  you  owed  to  Mr.  Boehm 
by  cancelling  the  claim  you  had;  but  if  you  have  made  a  contract  with 
Fred,  o^  with  anybody  that  is  responsible — have  got  a  responsible  con- 
tract— you  can  enforce  that  contract;  I  don't  know  whether  you  have  or 
not,"  but  under  the  other  circumstances,  I  said  to  him,  "you  can't  col- 
lect the  $900."  Mr.  Stickney  testifies  to  some  other  conversation  with 
Yanquell  then,  and  the  parties  separated.  On  tlie  way  home  Fred  Boehm 
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went  on  the  train  with  Yanquell  and  Yanquell  made  some  inquiry  as  to 
when  Fred  would  pay  the  $900.  There  is  a  dispute  about  what  took 
place  there.  It  is  conceded,  however,  that  Fred  said  nothing  indicating 
that  he  either  understood  what  Yanquell  wanted  or  whether  he  was 
going  to  pay  it  The  same  afternoon  at  the  mill  Yanquell  made  his 
claim  more  specific  and  Fred  then  told  him  that  he  didn't  owe  him  any 
^^900.00,  and  was  not  going  to  pay  anything.  There  is  other  evidence 
in  the  record  but  it  is  hardly  material  enough  to  justify  reciting. 

We  have  come  to  the  conclusion  that  the  clear  weight  of  this  evi- 
dence is  with  the  defendant  Fred  Boehm  as  to  the  contract  for  the  sale 
of  this  land.  But,  if  the  testimony  of  Yanquell  were  believed  and  the 
testimony  of  Fred  Boehm  as  to  the  proposition  originally  accepted,  then 
there  was  a  mistake,  the  minds  of  the  parties  did  not  meet  in  a  valid  con- 
tract, and  having  this  idea  in  view,  defendants  asked  the  court  to  chaise 
the  jury  as  follows: 

**9. — If  the  contract  which  one  party  honestly  and  reasonably  sup- 
poses he  is  making  is  essentially  different  from  that  which  the  other 
party  at  the  same  time  honestly  and  reasonably  supposes  it  to  be,  then 
there  is  a  mutual  mistake,  and  no  contract  legally  results,  and  the  proper 
remedy  is  not  to  attempt  to  enforce  the  contract,  but  to  have  it  set  aside, 
and  if  you  find  such  mistake  of  the  parties  to  have  happened  in  this 
case,  your  verdict  must  be  for  the  defendants/' 

The  court  refused  to  give  this  and  to  his  refusal  the  defendants 
excepted.  We  think  in  view  of  the  evidence  and  the  claim  made  by 
the  defendants,  that  they  were  entitled  to  have  this  request  given. 

In  view  of  what  we  have  said  with  reference  to  the  case  of  Hattie 
Boehm,  it  is  unnecessary  to  refer  to  the  charge  of  the  court,  consider- 
able of  which  is  excepted  to,  but  is  disposed  of  by  our  holding  that  the 
court  should  have  instructed  the  jury  directly  to  return  a  verdict  in  her 
favdr.  We  think  that  the  verdict  is  not  supported  by  sufficient  evidence 
as  to  Fred  Boehm  as  well  as  Hattie  and  for  the  refusal  of  the  court  to 
give  the  7th  and  ihh  requests  not  given,  and  for  error  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was  not  supported 
by  sufficient  evidence,  we  reverse  the  judgment  and  remand  the  cause 
for  a  new  trial.  * 

A  question  was  urged  upon  the  form  of  the  verdict.  We  are  satis- 
fied the  court  below  correctly  disposed  of  that  question,  that  the  verdict 
as  rendered  by  the  jury  contained  sufficient  to  enable  the  court  to  aaeer- 
tain  its  meaning  and  effect  and  that  a  judgment  was  properly  rendered 
against  both  defendants  so  far  as  the  verdict  itself  is  concerned. 

Vickery  Brothers^  attorneys  for  Yanquell  et  al. 

BemiUy  d*  SUmart^  and  SUwatrt  &  lUmUy.  attorneys  for  Boeha. 
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OIL  AND  GAS  LEASE. 

[Wood  Circuit  Court,  October  Term,  1897.] 
King,  Hajnes  and  Parker,  JJ. 

Thk  Northwestern  Ohio  Naturai.  Gas  Co.  v.  Clark  A. 
Browning  et  al,. 

1.  Statement  of  Case. 

The  owner  of  a  tract  of  land  by  a  written  lease  granted  to  the  lessee  all  the 
oil  and  gas  in  or  under  the  soil,  upon  condition  that  the  lessee  should  drill 
wells  within  a  time  limited,  or  to  pay  the  lessor  a  certain  sum  per  year  at 
the  beji^inning  of  each  and  every  year  during  the  continuance  of  the  term 
named  in  the  lease,  or  re-couvey  the  premises,  under  which  agreement  the 
lessee  elected  to  pay  the  sum  named  in  the  lease  at  the  time  stated  and  did 
not  drill  the  wells  nor  re-convey  the  premises ;  the  parties  thereto  by  subse- 
quent written  agreement  endorsed  on  the  lease,  extended  the  term  indefinitely, 
and  provided  for  the  payment  of  a  larger  sum  per  year  than  originally  agreed 
upon.  These  terms  were  fulfilled  by  the  lessee  by  payment  of  the  amount 
of  annual  rental,  and  at  the  expiration  of  the  last  year  for  which  payment 
was  made  and  accepted,  tendered  to  the  lessee  the  proper  sum  for  another 
year  which  was  refused,  and  the  lessee  thereupon  treated  the  lease  as  forfeited 
and  immediately  re-let  the  premises  to  another :    I/e/dj 

2.  Lbssee  Entitled  to  a   Reasonable  Time  in  which  to   Operate   the 
Premises. 

That  the  second  lease  was  void;  that  if  lessor  had  the  right  to  refuse  the  tender 
of  payment  for  a  succeeding  year,  fetill  the  lessee  had  the  right  after  the 
expiration  of  the  year  for  which  he  had  paid  for  delay  in  drilling,  to  a  reason- 
able time  thereafter,  in  which  to  drill  and  operate  the  premises. 

3.  Extension  op  Time  upon  a  Lease  is  not  in  Itself  a  Lease. 

That  the  original  endorsements  upon  the  lease  of  extension  of  time  and  of  a 
change  in  the  amount  to  be  paid  for  delay  in  drilling  were  not  of  themselves 
leases,  or  assignments  of  leases,  or  assignments  of  an  interest  in  a  lease 
required  by  the  statute  to  be  recorded,  and  no  record  thereof  was  necessary 
in  order  to  be  of  binding  force  upon  the  parties  to  the  agreement 

Error  to  the  Court  of  Common  Pleas  of  Wood  county. 

King,  J. 

This  action  was  to  enjoin  the  defendants  from  entering  upon  certain 
lands  to  develop  them  for  oil  or  gas  to  which  the  plaintiff  claims  it  has 
the  right  by  a  prior  lease.  The  facts  are,  that  on  January  16,  1888, 
Phillip  Barnhisel,  the  owner  of  the  land  in  question,  entered  into  a  con- 
tract with  William  Fleming,  to  whose  rights  the  plaintiff  has  succeeded, 
to  operate  the  premises  described  in  the  contract  under  the  provisions  of 
that  contract,  which  provisions  are  substantially  as  follows :  That  in 
consideration  ot  the  payment  of  sixty  dollars  by  Fleming  to  the  owner, 
and  of  the  covenants  and  agreements  contained  in  the  contract,  the  owner 
of  the  land  did  grant  to  Fleming  all  the  oil  and  gas  in  and  under  the 
premises  described,  together  with  the  right  to  enter  upon  the  premises 
for  the  purpose  of  operating  for  oil,  gas  or  water ;  to  erect  such  struc- 
tures and  machinery  as  were  necessary  for  the  production  and  transpor- 
tation of  the  product,  provided  that  the  owner  should  have  the  right  to 
use  the  premises  excepting  in  so  far  as  they  might  be  needed  by  the  second 
party.  The  contract  further  provided  that  the  grant  first  described  was 
made  upon  the  following  terms :  That  Fleming  agreed  to  drill  a  well 
within  thirteen  months  from  the  date  of  the  contract,  or  thereafter  pay 
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to  the  owner  sixty  dollars  yearly  in  advance  until  the  well  w^  drilled  or 
the  property  granted  re-conveyed  to  the  first  party.  Then  there  is  a  pro- 
vision that  if  oil  is  found  that  the  owner  should  have  one-eighth  part  of 
it ;  a  provision  that  if  gas  is  found  the  owner  should  have  one  hundred 
and  fifty  dollars  per  year  in  advance  for  each  and  every  well  from  which 
gas  is  used  oflf  the  premises ;  that  the  first  party  was  to  have  free  gas  for 
use  in  stoves  in  residence ;  that  the  lessee  should  buy  all  pipe  lines  and 
that  no  well  should  be  drilled  nearer  the  house  than  three  hundred  feet. 
The  seventh  condition  is  as  follows  :  "Second  party  may  at  any  time 
remove  all  his  property  and  re-convey  the  premises  hereby  granted  and 
thereupon  this  instrument  shall  be  null  and  void.  This  grant  is  made  in 
lieu  of  the  lease  made  to  the  Hancock  Oil  and  Gas  Co.,  dated  February 
10,  1886,  which  lease  is  hereby  cancelled.  Unless  a  well  shall  be  drilled 
on  said  land  within  two  years  from  this  date,  this  contract  shall  become 
null  and  void  unless  time  further  extended  by  first  parties." 

This  instrument  was  properly  executed,  filed  for  record  and  recorded 
as  required  by  sec.  4112a,  Rev.  Stat.  Before  the  expiration  of  the  two 
years  named  in  the  lease,  the  parties  to  it,  or  rather  the  plaintiff  in  place 
of  Fleming,  and  the  owner  of  the  property,  entered  into  a  contract  in 
consideration  of  one  hundred  and  twenty-five  dollars  paid  by  the  gas 
company  and  the  further  consideration  that  the  company  should  furnish 
gas  free  to  January  1, 18%,  and  continue  that  through  during  the  con- 
tinuance of  the  extension,  the  lessor  consented  to  the  extension 
of  all  the  terms  and  conditions  of  the  lease  for  one  year  from 
January  16,  1890.  or  to  January  16,  1891.  This  was  signed  by 
the  owner  of  the  land,  December  11,  1889.  On  November  8, 
1890,  a  further  agreement  in  writing  was  made  on  the  original  contract : 
**In  consideration  of  the  sum  of  one  hundred  and  fifty  dollars  to  me,  paid 
by  the  N.  W.  O.  Nat.  Gas  Co.,  and  their  further  agreement  to  continue 
to  furnish  me  gas  free  of  charge  for  household  use  as  they  are  now  doing, 
I  consent  to  the  extension  of  all  the  terms  and  conditions  of  the  within 
lease  for  one  year  or  until  January  16,  1892,  and  agree  that  it  shall  be 
optional  with  the  said  company  whether  they  drill  or  continue  to  pay  me 
the  same  sum  in  advance  from  year  to  year  hereafter  and  continue  my 
gas  free."  Neither  of  these  endorsements  were  recorded.  The  money 
stipulated  to  be  paid  was  paid  by  the  plaintiff  when  it  became  due  or  in 
advance,  until  the  last  payment  that  was  due  on  or  about  January  16, 
1895.  The  gas  company  also  furnished  the  gas  to  the  residence  of  the 
owner  free  of  pharge  and  continued  to  furnish  that  until  after  the  com- 
mencement of  this  action.  The  company  did  not  drill  any  well  under 
this  lease.  On  January  16,  1896,  or  within  a  few  days  thereafter,  the 
company  tendered  or  offered  to  the  owner  the  one  hundred  and  fifty  dol- 
lars stipulated  in  the  last  written  endorsement  on  the  contract,  and  the 
owner  refused  to  receive  it,  and  on  February  4, 1896,  made  another  lease 
or  contract  for  the  right  to  operate  these  premises  for  oil  and  gas  with 
the  defendants,  and  shortly  after  the  execution  of  that  lease  the  defend- 
ants entered  upon  the  premises  and  drew  in  material  and  soon  after  began 
the  erection  of  what  is  called  a  rig,  and  were  about  to  drill  when  this 
action  was  commenced  on  April  8,  1896,  to  enjoiQ  them  from  drilling  or 
operating  and  from  coming  on  the  premises  for  that  purpose. 

One  question  of  fact  arises  as  to  whether  or  not  a  tender  was  made. 
We  think  the  evidence  is  sufficient  to  show  that  the  tender  of  one  hun- 
dred and  fifty  dollars  was  made.  It  is  more  doubtful  as  to  the  date  upon 
which  it  was  made,  but  we  are  disposed  to  hold  that  the  evidence  of  the 
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witness  who  testified  to  offering  one  hundred  and  fifty  dollars  on  January 
16,  1896,  to  the  owner,  is  entitled  to  belief.  It  is  denied  generally  by  the 
owner  that  any  such  offer  was  made.  The  witness  testified  it  was  made 
to  him  on  the  road  in  the  presence  of  his  wife.  He  gives  a  number  of 
facts  which  would  seem  to  show  at  least  that  he  could  not  be  mistaken  as 
to  the  date,  and  the  wife  of  the  owner  is  called  as  a  witness,  and  she  does 
not  testify  about  the  transaction  at  all.  The  owner  simply  says  nothing 
of  the  kind  ever  occurred,  but  that  some  days  later,  and  as  he  puts  it,  on 
January  25,  another  gentleman  called  at  his  residence  and  did  offer  him 
one  himdred  and  fifty  dollars  which  he  refused.  There  is  no  dispute 
between  the  parties  that  this  other  gentleman  did  call  and  offer  the  one 
hundred  and  fifty  dollars.  He  testified  he  made  this  offer  on  January  17, 
or  the  next  day  after  it  was  claimed  that  the  first  offer  was  made  in  the 
road.  Those  witnesses  may  be  mistaken  about  the  date  but  we  are 
inclined  to  believe  the  testimony  of  the  witness  who  made  the  offer  on 
the  16th.  It  may  not  be  very  material  whether  the  offer  was  made  on 
the  IGth,  17th,  or  25th.  It  is  claimed  on  the  part  of  the  defendants  that 
this  lease  ended  on  January  16, 1896,  at  the  election  of  the  owner;  that 
he  might  thereafter  treat  it  as  if  it  were  at  an  end ;  that  there  had  been 
no  development  of  the  property  and  he  might  then  lease  it  to  others,  and 
that  in  doing  so  on  February  4,  he  did  what  he  had  a  perfect  right  to  do. 
The  terms  of  this  lease  are  somewhat  different  in  some  respects  than 
others  that  have  come  before  this  court.  It  was  executed  to  develop  the 
property  for  gas  in  1888,  before  there  was  any  oil  development  in  that 
neighborhood,  and  provides  for  an  absolute  grant  of  all  the  oil  and  gas 
underlying  the  property,  and  if  it  ended  at  the  place  where  the  conditions 
begin,  it  would  be  a  sale  of  all  the  oil  and  gas  in  these  premises  with  the 
right  to  enter  at  all  times  to  take  it  out  and  upon  the  consideration  of  the 
payment  of  sixty  dollars.  Now  the  first  of  these  conditions  upon  which 
that  grant  is  made  and  upon  which  it  rests  is  that  the  second  party  shall 
drill  a  well  within  thirteen  months  from  the  date  of  the  contract,  or  pay 
sixty  dollars  a  year  in  advance  until  a  well  is  drilled  or  the  property 
reconveyed.  If  the  contract  stopped  there,  it  would  amount,  not  only  to 
a  grant  of  the  oil  and  gas,  but  to  a  perpetual  license  to  enter  and  develop 
the  property,  and  the  obligation  would  rest  upon  the  grantee  in  this  con- 
tract to  either  drill  a  well  in  thirteen  months  or  pay  sixty  dollars  a  year 
in  advance  or  reconvey  the  premises,  but  a  subsequent  provision  which 
is  the  printed  part  of  the  seventh  condition  provides  that  the  '*  second 
party  may  at  any  time  remove  all  his  property  and  reconvey  the  premi- 
ses hereby  granted,  and  thereupon  this  instrument  shall  be  null  and  void." 
With  the  seventh  and  first  conditions  of  this  grant  standing  there  and 
nothing  following,  the  conclusion  would  be  that  a  perpetual  license  or 
right  was  granted  to  the  company  to  enter  upon  these  premises  and  take 
this  oil  and  gas.  or  to  pay  sixty  dollars  a  year  in  advance,  or  if  they 
desired  to  abandon  or  to  get  rid  of  the  contract  they  must  reconvey  the 
premises,  and  if  they  failed  to  reconvey  and  failed  to  pay  or  drill,  it  is 
clear  that  under  this  contract  the  owner  would  have  a  right  of  action 
against  them  at  the  beginning  of  each  and  every  year  until  the  contract 
had  been  rescinded  or  property  abandoned,  for  the  recovery  of  the  sixty 
dollars.  This  is  clearly  settled  in  the  case  of  the  Woodland  Oil  Com- 
pany V.  Crawford  in  66  O.  S.,  161,  which  was  a  lease  somewhat  different 
in  its  terms  as  to  the  grant  than  this,  but  which  contained  in  it  a  provis- 
ion called  a  forfeiture  clause  reading  as  follows:     "And  a  failure  on  the 
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part  of  the  second  party  to  complete  such  well  or  wells  as  above  speci- 
fied, or  instead  thereof,  to  pay  the  rental  as  above  provided,  shall  render 
this  lease  and  agreement  null  and  void,  together  with  all  rights  and 
claims,  and  not  to  be  binding  on  either  party,  and  not  to  be  revived  with- 
out the  consent  of  both  parties  hereto  in  writing,"  and  it  was  there  held 
that  upon  a  failure  to  drill  a  well  as  stipulated  in  the  contract  with  a 
condition  of  forfeiture  which  was  in  favor  of  the  grantor  only,  that  the 
obligation  to  pay  attached,  and  that,  an  action  could  be  maintained  for 
the  rental.  Another  addition  to  the  alternative  condition  in  this  lease, 
of  drilling  a  well  or  paying,  is  that  the  premises  are  to  be  reconveyed ; 
so  that  if  the  company  desired  to  annul  this  contract  and  release  them- 
selves without  drilling,  they  must  reconvey  the  premises.  That  is  the 
only  way  the>  can  abandon  these  premises.  Until  they  do  that  there  is 
a  continuous  obligation  resting  upon  them  to  pay  sixty  dollars  a  year  in 
advance  and  at  the  beginning  of  each  year  that  would  become  due. 

Now  the  conditions  which  I  have  read  were  incorporated  in  the  lease 
on  record,  but  in  addition  there  was  written  on  the  lease  further,  that 
unless  a  well  be  drilled  on  the  land  within  two  years  from  the 
date  of  the  contract  it  should  become  null  and  void  unless  time  be 
further  extended  by  first  parties.  So  the  lease  then  by  its  terms,  weigh- 
ing and  considering  them  all  together,  was  to  become  null  and  void  at 
the  expiration  of  tw9  years  from  its  date,  subject  however  to  the  condi- 
tion that  the  first  party  might  extend  the  time.  Now  it  is  dear  from 
the  evidence  that  before  the  two  years  expired,  the  first  party  did  agree 
to  extend  the  time  for  one  year.  They  stipulated  and  it  was  agreed  to 
by  the  company  for  a  different  consideration  but  that  is  of  no  moment 
That  was  paid  and  accepted  and  so  the  conditions  of  the  contract  were 
extended  for  one  year.  What  conditions?  The  right  to  enter  upon 
these  premises  and  drill,  and  all  the  conditions  of  the  contract  were 
extended  for  one  year ;  not  only  the  right  to  enter  upon  the  premises, 
but  the  right  to  refrain  from  drilling  for  the  consideration  of  one  hundred 
and  twenty-five  dollars.  Before  the  expiration  of  that  year  a  new  con- 
tract or  agreement  was  made,  which  amounted  to  an  extension  so  far  as 
the  first  parties  were  concerned,  of  all  the  rights  of  the  parties,  all  the 
conditions  and  terms  of  the  original  contract  for  one  year  longer  upon  a 
still  different  consideration.  That  stipulation  is  in  a  little  different  lan- 
guage than  the  first  and  contains  perhaps  some  additional  provisions. 
I  have  said  that  the  first  memorandum  stipulates  that  the  company 
should  furnish  gas,  which  they  did,  a  condition  not  in  the  original  con- 
tract. Then  before  the  expiration  of  that  year  it  was  agreed  for  one 
hundred  and  fifty  dollars  and  the  furnishing  of  gas  free  of  charge  as 
they  were  then  doing,  the  first  party  consented  to  the  extension  of  all  of 
the  terms  and  conditions  of  the  lease  for  one  year  or  until  January  16, 
1892,  and  agreed  that  it  was  to  be  optional  with  the  company  whether 
they  drilled  or  continued  to  pay  the  rental  named  in  advance  from 
year  to  year.  Now  they  had  that  right  in  the  original  lease  to  continue 
to  pay  at  least  for  two  years  and  they  had  that  right  under  the  lease  lo 
pay  longer  if  the  first  party  consented  to  an  extension  of  the  time.  The 
payment  of  the  sixty  dollars  named  in  the  original  lease  would  continue 
this  lease  as  long  as  the  first  party  agreed  to  continue  it  without  includ- 
ing the  obligation  in  the  contract  to  drill  the  property  at  all.  That  is 
perhaps  more  clearly  set  forth  in  the  last  memorandum  made;  that 
upon  pa3rment  of  one  hundred  and  fifty  dollars  in  addition  it  shall  be 
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optional  with  them  whether  they  shall  drill  or  pay  and  it  may  continue 
indefinitely.  Now  the  gas  company  fulfilled  that  obligation.  They 
paid,  and  they  paid  in  January,  1895,  not  exercising  their  right  to  drill 
through  that  year,  and  that  gave  them  the  right  we  think  clearly  to 
refrain  from  operating  these  premises  during  that  year.  It  was  the 
acceptance  of  one  hundred  and  fifty  dollars  by  the  owner  of  the  property 
in  lieu  of  the  fulfillment  of  the  obligation  to  drill  a  well  or  to  operate  this 
property  as  it  ought  to  be  operated.  It  relieved  the  lessee  of  the  obliga- 
tion to  drill  and  was  accepted  by  the  lessor  in  the  place  of  his  right  to 
insist  on  operations,  and  that  was  the  condition  of  affairs  up  to  January 
16,  1896.  The  parties  had  rested  upon  that  agreement  and  understand- 
ing up  to  January  16,  1896,  and  on  that  date  the  gas  company  acting 
under  and  pursuant  to  the  provisions  of  this  lease  made  a  tender  to  the 
owner  of  the  one  hundred  and  fifty  dollars  stipulated  in  the  contract. 
Now  whether  he  was  bound  to  receive  it  or  not,  is,  we  think,  unneces- 
sary to  decide,  and  we  are  not  inclined  to  go  further  than  is  necessary  to 
go  in  this  case ;  but  at  least  we  ought  to  say  that  if  he  intended  to  treat 
this  contract  as  at  an  end,  he  should  have  in  some  manner  notified  the 
company  that  he  should  treat  it  at  an  end  so  far  as  the  payment  of  money 
was  concerned.  The  owner  testifies  that  he  said  he  would  not  receive 
this  money  and  wanted  his  property  developed.  If  he  said  that,  and  it 
should  be  treated  as  a  notice  to  the  company  that  he  refused  further  to 
continue  this  agreement,  that  would  give,  as  we  have  held  heretofore,  the 
company  the  right  to  a  reasonable  time  under  their  lease  to  enter  upon 
these  premises  and  properly  develop  them.  Probably  the  obligation 
would  have  required  them  to  sink  off-setting  wells,  but  that  is  neither 
here  nor  there  as  nothing  of  that  kind  was  needed  or  required  on  Janu- 
ary 16, 1896. 

If  we  are  so  far  correct,  then  the  gas  company  had  at  least  a  reason- 
able time  after  January  16,  1896,  to  enter  upon  and  into  the  possession 
of  the  premises  and  drill  for  oil  and  gas  and  we  do  not  think  that  reason- 
able time  had  elapsed  before  he  granted  all  these  rights  away  to  the 
defendants  in  this  case  and  their  rights  attached.  It  is  said  that  plain- 
tiff delayed,  but  it  would  be  unreasonable  to  hold  that  they  were  bound 
to  drill  pending  this  action.  The  litigation  was  pending  and  we  do  not 
think  it  was  bound  to  drill  while  the  defendants  were  asserting  a  right 
to  the  possession  of  the  property.  It  could  wait  until  its  rights  were 
determined  before  it  expanded  more  money. 

A  question  is  raised  here  whether  those  stipulations  on  the  back  of 
the  lease  ought  to  have  been  recorded ;  but  we  think  the  language  of  the 
recording  statute  does  not  fairly  bring  those  terms  within  it.  As  has 
been  before  stated,  this  lease  was  originally  made  until  you  reach  the 
clause  providing  that  it  shall  become  null  and  void  at  the  end  of  two 
years  is  a  perpetual  grant  to  enter  there  and  even  the  force  and  effect  of 
that  limitation  was  done  away  with  by  the  provision  that  it  shall  not 
become  null  and  void  if  time  shall  be  further  extended.  That  was  in 
the  lease  as  recorded. 

Now  the  statute  provides  that  "  all  leases  and  licenses  and  assign- 
ments thereof,  or  of  any  interest  therein  heretofore  executed,  given  or 
made,  for  upon  or  concerning  the  lands  or  tenements  in  this  state, 
whereby  any  right  is  given  or  granted  to  operate,  or  to  sink  or  drill  wells 
thereon  for  natural  gas  and  petroleum  or  either  or  pertaining  thereto, 
ihall  be  recorded  in  the  lease  records  in  the  office  of  the  recorder  "  etc. 
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"  Leases,  licenses  and  assignments  thereof."  Assignment,  certainly 
refers  to  assignment  of  leases  and  licenses  and  of  any  interest  therein 
heretofore  executed.  We  think  the  proper  construction  of  the  clause  is  : 
*'  assignment  of  any  interest  therein  shall  be  re<x)rded.**  Now  the  only 
effect  so  far  as  the  question  before  the  court  is  concerned  of  those  writ- 
ings on  the  back  of  the  contract  is  to  extend  the  time  of  the  contract  for 
the  benefit  of  the  gas  company.  That  is  the  only  effect  of  it  and  there  is 
nothing  in  the  statute  that  would  warrant  us  in  holding  that  they  should 
be  recorded.  They  are  neither  leases,  licenses  or  assignments  thereof  or 
of  any  interest  therein.  It  is  simply  a  stipulation  that  the  time  within 
whicb  the  first  party  had  the  right  to  insist  upon  the  developments  is 
extended,  and  the  contract  as  recorded  clearly  stipulates  that  time  may 
be  extended  by  the  consent  of  the  first  party,  and  that  consent  we  take 
it  need  not  have  been  in  writing  unless  it  were  an  agreement  which  for 
some  reason  or  other  would  be  inimical  to  the  Statute  of  Frauds.  So 
far  as  the  agreement  itself  is  concerned,  it  would  have  been  fulfilled  if 
it  were  shown  by  the  facts  and  circumstances  that  the  owner  consented 
to  an  extension  of  time. 

The  provisions  of  the  lease  were  notice  that  the  lease  was  still  sub- 
sisting and  that  both  parties  had  rights  under  it ;  the  landlord  having 
the  right  to  insist  on  the  payment  of  the  sixty  dollars  rental,  and  the 
grantee  the  right  so  long  as  it  had  not  been  relinquished,  abandoned  or 
forfeited,  to  enter  upon  the  premises  and  drill  at  any  time. 

We  think  that  the  merits  of  the  action  are  with  the  plaintiff  and  the 
injunction  should  be  made  perpetual. 

James  O,  Troupe  attorney  for  plaintiff. 

Baldwin  &  Harrington^  attorneys  for  defendants. 


PROCEEDINGS  IN  ERROR. 

[Wood  Circuit  Court,  March  Term,  1898.] 
King,  Haynes  and  Parker,  JJ. 

Anna  Marx  v.  Jacob  Loo. 

Procbeddvgs  in  Error  Dismissed  upon  Motion  because  Transcript   op 
Journal  Entribs  was  not  Filed  in  Proper  Time. 

Where  the  petition  in  error  together  with  a  waiver  of  summons  and  the  origi- 
nal papers  iucluding  a  bill  of  exceptions,  were  properly  filed  in  the  circuit 
court  within  six  months  from  the  rendition  of  the  judgment  sought  to  be 
reversed,  the  proceeding  in  error  will  not  be  dismissed  upon  a  motion  because 
the  transcript  of  the  journal  entries  in  the  case  was  not  filed  until  three  days 
after  the  expiration  of  the  six  months  period  of  limitation.  • 

King,  J.  (orally.) 

This  is  a  motion  to  dismiss  this  proceeding  in  error,  for  the  reason 
it  was  not  cotflmenced  within  six  months  from  the  date  of  the  rendition 
of  the  judgment  in  the  court  of  common  pleas  sought  to  be  reversed. 
The  judgment  was  rendered  May  6,  1897.  The  petition  in  error  was 
filed  in  this  court  October  23,  1897.  Indorsed  thereon  was  a  waiver  of 
the  issuance  and  service  of  a  summons  in  error  signed  by  the  attorney 
for  the  defendant  in  error.     With  the  petition  in  error,  and  at  the  same 
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time  there  was  filed  the  original  papers,  being  the  pleadings,  the  sum- 
mons and  return  of  subpoenas  and  the  original  drafts  of  the  journal 
entries  and  a  bill  of  exceptions.  This  it  will  be  seen,  was  within  six 
months.  On  November  9,  1895,  three  days  after  the  expiration  of  the 
period  of  six  months,  the  plaintiff  in  error  filed  a  transcript  of  the  jour- 
nal entries,  and  it  is  urged  in  support  of  the  motion  that  all  the  papers 
required  to  be  filed,  must  be  filed  within  the  period  of  six  months,  in 
order  that  the  proceedings  in  error  may  be  deemed  to  have  been  com- 
menced. Our  first  impression  was  opposed  to  granting  this  motion.  But 
we  are  cited  by  counsel  to  the  case  of  Barton  v.  American  National 
Bank,  8  Ohio  Circ.  Dec,  27,  in  which  it  is  held  that  it  is  necessary  to 
file  with  the  petition  in  error,  or  within  six  months  from  the  rendition 
of  the  judgment,  the  transcript  of  the  docket  and  journal  entries, 
together  with  the  original  papers  where  a  final  record  has  not  been  made, 
and  that  if  either  of  these  requisites  be  omitted  until  the  six  months 
period  has  elapsed,  the  proceeding  in  'error  is  not  commenced  and  must 
be  dismissed  on  motion. 

We  have  examined  the  question  with  some  care,  because  of  this 
decision.  Section  6713,  Rev.  Stat,  provides,  in  substance,  that  proceed- 
ings to  reverse,  vacate  or  modify  a  final  order  of  any  court,  shall  be,  by 
petition  in  error,  filed  in  the  court  having  power  to  make  such  reversal, 
vacation  or  modification  setting  forth  the  errors  complained  of,  that 
thereupon  a  summons  shall  issue  and  be  served,  as  in  the  commencement 
of  an  action. 

Section  6716,  Rev.  Stat.,  provides  that  the  plaintiff  in  error  shall 
file  with  his  petition,  either  a  transcript  of  the  final  record  or  a  transcript 
of  the  docket  or  journal  entries,  with  such  original  papers  or  transcripts 
thereof  as  are  necessary  to  exhibit  the  error  complained  of. 

'  Section  6723,  Rev.  Stat.,  provides  that  no  proceedings  to  reverse, 
vacate  or  modify  a  judgment  or  final  order  shall  be  commenced,  unless 
within  six  months  after  the  rendition  of  the  judgment  or  the  making  of 
the  final  order  complained  of.  And  it  is  held  in  Ross  v.  Willet,  64  O.  S., 
160,  that  sec.  4987  and  sec.  4988  of  the  code,  are  applicable  by  analogy 
to  proceedings  in  error,  to  determine  when  or  whether  a  proceeding  in 
error  has  been  commenced.  This  case  refers  to  that  of  Robinson  v.  Orr, 
16  O.  S.,  286,  where  it  was  held  that  that  section  which  is  now  section 
4987,  was  applicable,  by  analogy,  to  proceedings  in  error,  and  where  no 
service  of  summons  had  been  made  upon  a  necessary  defendant  in  error, 
and  no  attempt  to  serve  him  had  been  made  within  the  time  limited,  that 
the  proceeding  must  be  dismissed.  In  other  words,  it  was  not  sufficient  to 
file  the  petition  in  error  in  the  reviewing  court,  but  that  following  section 
4987,  the  action  or  proceeding  should  be  deemed  commenced  at  the  date 
of  the  summons  served  upon  the  defendant  in  error.  But  in  Ross  v. 
Willet,  supra^  it  is  held,  that  sec.  4988,  Rev,  Stat.,  is  also  applicable,  and 
that  an  attempt  to  commence  an  action,  shall  be  deemed  equiva- 
lent to  the  commencement  thereof,  when  the  party  diligently 
tndeavors  to  procure  a  service,  but  such  attempt  must  be 
followed  by  a  service  within  sixty  days,  and  deciding  that  if  the  petition 
in  error  is  filed  within  six  months  followed  immediately  by  a  diligent 
effort  to  procure  service,  which  is  followed  by  actual  service  within  sixty 
days,  even  after  the  expiration  of  the  six  months  period  of  limitation 
that  the  action  will  be  deemed  commenced,  so  that  the  liberal  provisions 
of  the  code  are  applicable  to  proceedings  in  error,  notwithstanding  the 
decision  of  the  court  in,  Burke  v.  Taylor,  46  O.  S.,  444,  where  it  was 
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held  that  the  statutes  authorizing  proceedings  in  error  should  be  strictly 
construed.  We  then  find  that  an  attempt  to  commence  a  proceeding  in 
error  is  equivalent  to  the  commencement  of  one,  when  it  is  followed  by 
an  effort  to  procure  service  and  an  actual  service  of  summons  within 
sixty  days  even  after  the  expiration  of  the  limitation  fixed  by  the  statute. 
So  much  is  settled  by  the  decision  of  the  Supreme  Court.  Is  it  true 
then  that  when  these  are  all  accomplished  within  six  months  that  the 
proceeding  is  still  not  commenced  unless  each  and  every  paper  required 
to  be  filed  in  the  proceedings  to  advise  the  reviewing  court  of  the  nature 
of  the  error  complained  of,  is  also  filed  within  six  months  ?  The  learned 
judge  delivering  the  opinion  in  Barton  v.  American  National  Bsink, sufira, 
holds,  that  it  is  not  necessary  that  these  papers  be  actually  filed  at 
the  same  jimeas  the  petition  in  error,  evidently  correctly  construing  and 
holding  that  sec.  6716,  Rev.  Stat.,  did  not  make  that  requirement.  The 
requirement  is  that  they  shall  be  filed,  and  with  the  petition  in  error,  yet 
not  necessarily  at  the  same  time,  and  that  only  such  papers  must  be  filed 
as  are  necessary  to  exhibit  the  error  complained  of.  Is  it  possible  that 
if  any  of  these  be  omitted,  the  proceeding  is  not  commenced.  We  are 
unable  to  come  to  such  a  conclusion.  The  filing  of  the  petition  in  error, 
the  service  of  the  summons  in  error,  or  in  its  stead  the  waiver  of  a 
summons  in  error,  and  that  within  the  period  named  in  the  statute  or 
within  sixty  days  in  a  case  governed  by  the  case  in  the  64  O.  S.,  com- 
mences the  proceeding  in  error. 

Now,  then,  if  the  record  is  not  complete,  it  seems  to  us  evident 
that  the  party  who  has  not  filed  the  necessary  papers  to  exhibit  the  error 
complained  of,  has  still  a  right  to  have  the  proceeding  in  error  heard  in 
the  usual  manner  and  determined.  He  also  has  a  right,  in  our  judg- 
ment, if  the  record  is  incomplete,  to  suggest  a  diminution  of  the  record 
and  the  sending  up  of  a  more  perfect  record.  The  defendant  in  error 
may  make  the  same  suggestion  or  motion. 

Going  back  to  the  Code  of  Civil  Procedure  again,  we  find  in  sec. 
5085,  that  when  an  action  is  founded  on  a  written  instrument  as  evidence 
of  indebtedness,  a  copy  thereof  must  be  attached  and  filed  with  the  plead- 
ing. In  the  proceedings  in  error  it  is  not  necessary  to  attach  these  vari- 
ous papers.  Under  that  section  it  is  held  in  Calvin  v.  State,  12  O.  S., 
60-66,  that  the  omission  to  attach  or  file  with  the  petition  such  written 
instrument  is  not  a  ground  of  demurrer  and  must  be  taken  advantage  of 
by  a  motion  to  make  more  definite.  In  Laijimore  v.  Wells,  Adm.,  29  O. 
S.,  13,  it  is  held  that  such  copies  of  written  instruments  attached  to  and 
filed  with  the  petition  form  no  part  of  the  pleading,  and  if  omitted  the 
sufficiency  of  reason  given  in  the  pleading  for  the  omission  to  attach  and 
file  them  is  to  be  decided  by  the  court  and  does  not  effect  the  merits  of 
the  action.  We  cite  also  the  case  of  Stevenson  v.  Seymour,  7  Ohio  Dec. 
Reprints,  458,  the  decision  by  the  district  court  of  Ross  county,  in  which 
it  was  held  that  a  failure  to  file  the  original  papers  or  transcript  of  the 
record  with  the  petition  in  error  is  sufficient  cause  for  dismissal,  but  is 
amendable.  If  it  be  amendable  then  where  it  has  been  complied  with 
and  the  papers  are  already  filed  with  the  petition  in  error,  certainly  a 
motion  to  dismiss  should  be  overruled.  We  conclude  that  the  filing  of 
these  papers  is  but  an  incident  to  the  commencement  of  the  proceeding 
and  that  the  filing  of  them  or  the  failure  to  file  them  will  in  no  wise  de- 
termine whether  the  proceeding  is  commenced,  that  that  must  be  deter- 
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mined  alone   from  the  petition   in   error  and  the  summons,  if  one  is 
issued.     This  motion  will  therefore  be  overruled. 
Baldwin  &  Harrington  for  motion. 


CONTRACTS— MUNICIPAL   CORPORATION. 

[Lucas  Circuit  Court,  February  1,  1898.] 

m 

King,  Haynes  and  Parker,  JJ. 

WilUam   H.  Turner  v.   Toledo  (City)  et  al. 

1.  Action   Against  a  Municjpai,  Corporation    or   its   Officers  ,in   Their 
Officiai.  Capacity  Cannot  be  Maintained,  When. 

An  action  cannot  be  maintained  against  a  municipal  corporation  or  its  officers 
in  their  official  capacity  based  upon  acts  of  negligence  of  its  board  of  health 
or  health  officer  for  damages  claimed  to  have  resulted  therefrom. 

%  Board  of  Health  may  Enter  Into  a  Lawful  Contract  for  Nursing  and 
Caring  for  the  Sick. 
The  board  of  health  of  a  city  or  its  health  officer,  with  the  approval  or  ratifica- 
tion of  the  board,  may  enter  into  a  lawful  contract  for  nursing  and  caring  for 
the  sick  and  for  the  use  of  premises  occupied  as  a  temporary  hospital. 

King,  J. (orally.) 

This  action  was  heard  in  the  court  of  common  pleas  on  a  demurrer 
to  the  petition,  which  was  sustained  by  that  court  and  final  judgment 
rendered  thereon.  The  plaintifiF  below  seeks  to  have  that  judgment 
reversed  here  and  claims  that  the  court  erred  in  sustaining:  the  demurrer. 

The  action  was  brought  by  Turner  against  the  city  of  Toledo  and 
the  mayor  of  said  city;  the  police  commissioners  of  said  city,  being  the 
acting  board  of  health  in  and  for  said  city;  Guy  G.  Major,  the  mayor  of 
said  city  and  ex  officio  president  of  said  board  of  police  commissioners  and 
board  of  health,  and  J.  T.  Woods,  M.  D.,  the  executive  officer  of  said 
board  of  health,  defendants.  The  petition  contained  two  causes  of  action ; 
the  first  of  which,  after  alleging  the  dififereiit  offices  held  by  defendants 
and  the  duties  which  they  fulfilled,  and  after  alleging  some  provisions 
of  the  ordinances  of  the  city — which  I  need  not  notice  particularly —  and 
stating  the  powers  and  duties  of  these  various  officers  to  some  extent,  and 
specially  averring  that  Dr.  J.  T.  Woods  was  the  health  officer  of  the 
city  and  thereby  an  executive  officer  of  the  board  of  health,  and  averring 
that  the  plaintiff  was  the  owner  of  certain  premises  and  was  engaged  at 
the  time  of  the  grievances  committed  in  the  business  of  running  a  saloon 
at  some  point  in  the  city,  and  that  he  conducted  thereupon  a  large  and 
profitable  business,  alleges  that  upon  April  4th,  one  Arthur  Goins,  a  resi- 
dent of  the  city  of  Toledo,  came  into  his  saloon  and  claimed  to  the  plain- 
tiff that  he  was  sick  and  was  unable  to  leave  the  premises.  That  the  plain- 
tiff thereupon  immediately  informed  the  health  officer  that  the  said  Goins 
was  at  his  said  saloon  and  unable  to  leave  it,  and  demanded — he  says — 
that  said  health  officer,  acting  in  his  official  position  and  character,  should 
remove  said  Goins  immediately  from  plaintiff'ssaloon  to  the  city  hospital; 
claiming  also  to  the  city  health  officer  that  if  the  man  who  was  sick 
remained  upon  his  premises  it  would  greatly  injure  and  damage  his  busi- 
ness. Thgt  at  this  time  the  man  was  not  in  any  dangerous  condition- 
so  plaintiff  thought.  That  on  April  9th — a  day  or  two  afterwards — said 
health  officer  appeared  on  the  scene  and  inspected  Mr.  Goins  and  pro- 
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flounced  him  sick  with  smallpox,  and  he  then  proceeded,  as  the  petition 
alleges,  to  wrongfully,  illegally  and  maliciously  quarantine  the  plaintiff's 
house  and  saloon  and  ordered  into  the  saloon  and  premises  seven  persons 
and  ordered  the  premises  closed  and  quarantined,  and  forcibly  detained 
therein  by  the  said  quarantine  the  plaintiff's  wife  and  seven  persons  afore- 
said, and  that  said  quarantine  was  orderd  by  this  officer  or  agent  of  the 
board.  That  after  this  occurred  the  health  officer  promised  the  plain- 
tiff that  the  city  of  Toledo  and  the  board  of  health  would  pay  for  the  use, 
the  loss  and  destruction  of  all  property  used,  lost  or  destroyed  by  said 
quarantine  and  all  damages  that  might  occur  to  the  plaintiff  in  the  way 
of  rent  or  loss  of  business  as  the  result  of  such  quarantine. 

The  plaintiff  then  proceeds  to  set  fojth  his  loss,  in  a  variety  of  items, 
amounting  to  $554.58,  and  at  the  close  of  his  petition  he  asks  judgment 
for  that  sum  of  money — as  well  as  upon  a  second  cause,  which  I  will  refer 
to  later. 

It  is  alleged  here  that  the  court  erred  in  sustaining  the  demurrer  to 
that  cause  ot  action:  and  considerable  argument  is  devoted  to  the  idea 
that  the  city  is  liable  for  the  acts  of  its  health  board  and  of  its  health 
officer  in  doing  things  of  that  kind.  I  shall  be  unable  to  go  into  a  dis- 
cussion of  all  the  authorities  cited.  The  line  of  demarkation  between 
the  liability  of  the  city  for  the  acts  of  its  officers  of  that  kind,  is  not  very 
plain  nor  clear.  All  I  can  do  is  to  refer  to  some  cases  bearing  upon  the 
subject  and  say  to  what  conclusion  we  have  come  as  to  this  case. 

The  latest  case  upon  that  question  in  this  state  is  the  case  of  Robin- 
son V.  Greenville,  42  O.  S.,  625,  628,  and  in  the  opinion  delivered  there, 
the  court  say : 

*'In  an  action  against  a  municipal  corporation  to  recover  damages  for 
an  injury  to  the  person,'  sustained  by  reason  of  the  negligence  of  the 
agents  of  such  corporation,  it  is  important  to  ascertain  with  precision  the 
duty  which  such  agents  failed  to  perform  or  performed  negligently.  For, 
although  such  corporations  derive  all  their  powers  from  one  source, 
namelj'',  the  legislature,  and  necessarily  performed  their  functions  solely  by 
agencies,  yet  there  is  a  marked  distinction  as  to  their  liability  for  the  acts 
of  their  agents,  arising  from  the  different  characters  in  which  the  corpo- 
ration is  charged  with  the  performance  of  duties.  Thus,  with  respect  to 
the  power  to  suppress  riots  and  assemblages  of  disorderly  persons,  it  has 
been  uniformly  held,  in  the  absence  of  statutory  provisions  to  the  con- 
trary, that  the  corporation  is  a  mere  agency  of  the  state^  and  not  liable 
for  negligence  in  the  performance  of  such  duties.  Upon  this  principle 
it  has  been  held  that  there  is  no  corporate*! lability  for  the  acts  of  a  mob, 
although  the  charter  contains  this  provision  as  to  the  duties  of  the  coun- 
cil, that  **It  shall  be  their  duty  to  regulate  the  police  of  the  city  preserve 
the  peace,  prevent  riots,  disturbances  and  disorderly  assemblages." 
(Western  Reserve  College  v.  Cleveland,  12  O.  S.,  375;)  nor  is  such  cor- 
poration liable  to  an  individual  for  damages  resulting  from  a  failure  to 
provide  the  necessary  agencies  for  extinguishing  fires,  or  lor  negligence 
of  officers  and  others  connected  with  the  fire  department,  although  the 
obligation  to  perform  such  duties  is  imposed  by  the  statute.  (Wheeler 
V.  Cincinnati,  19  O.  S.,  19);  nor  is  the  city  liable  for  failure  to  enforce  an 
ordinance  with  respect  to  the  storage  of  oils,  although  its  agents  had  not- 
ice of  the  failure  to  observe  the  ordinance,  and  notwithstanding  the  fact 
that  by  reason  of  such  non-observance,  the  property  of  a  •  citizen  of  the 
corporation  was  destroyed.  Roberts  v.  Cincinnati.  Sup.  Ct.  Gen.  Term, 
5  Am.  L.  Rec.,  73,  (s.  c,  5   Ohio  Dec.  R.,  361.) 
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*'But  concerning  the  powers  and  privileges  which  are  to  be  exerpasp 
for  the  improvement  of  the  territory  within  the  corporate  limits,  and  as 
to  which  the  pecuniary  and  proprietary  interests  of  individuals  are  rep- 
resented, as  the  construction  of  a  bridge.  (Dayton  v.  Pease,  40.  S.,  80); 
or  placing  water  mains  in  a  street;  (Ironton  v.  Kelley,  88  O.  S.,  50);  the 
liability  oi  the  corporation  for  negligence  is  largely,  if  not  entirely  meas- 
ured by  the  liability  of  individuals  for  similar  acts.  This  principle  was 
applied  in  Newark  v.  Frye,  decided  by  this  court  March  22,  1881.  The 
council  of  the  city  of  Newark,  being  authorized  to  guard  against  injuries 
by  fire,  and  to  purchase  fire  engines,  etc.,  and  all  other  apparatus  and 
instruments  as  shall  be  deemed  necessary  to  the  extinguishment  of  fires, 
and  having  under  consideration  the  propriety  of  purchasing  the  Champion 
Fire  Engine,  a  fire  extinguisher,  appropriated  money  for  the  purchase  of 
combustible  material  for  the  purpose  of  making  a  test  ot  such  engine.  An 
old  building  was  removed  to  the  centre  of  one  of  the  principal  streets  of 
the  city,  and  the  same  was  partly  filled  with  boxes  and  shavings,  on 
which  was  poured  a  large  quantity  of  gasoline,  some  of  the  officers  of  the 
city  assisting  in  the  work,  and  several  members  of  the  council  being  pres- 
ent and  making  no  objection.  On  applying  a  match  there  was  an  imme^- 
diate  explosion,  which  destroyd  the  structure,  killed  several  persons  and 
injured  others.  This  court  properly  held  the  city  liable,  following  Day- 
ton V.  Pease,  supra,*'    And  citing  in  this  case  many  others. 

* 'Undoubtedly  there  is  difficulty,  sometimes,  in  determining  the  class 
in  which  a  particular  case  must  fall;  and  it  is  also  true  that  there  is  con- 
siderable conflict  in  the  authorities,  as  to  the  extent  of  such  liability.  We 
will  make  no  attempt  to  settle  this  conflict,  but  have  referred  to  the  above 
cases  for  the  purpose  of  illustrating  the  distinction  already  stated  between 
cases  falling  within  the  police  power  of  the  corporation  and  those  in 
which  it  represents  the  property  rights  of  the  citizen.  Reference  to  most 
of  the  cases  on  the  subject,  decided  previous  to  1877,  will  be  found  in 
Hill  V.  Boston,  122  Mass.,  844."    And  citing  others. 

In  that  connection,  I  want  to  say  that  the  case  of  Hill  v.  Boston,  122 
Mass.,  is  not  only  a  leading  case,  but  contains  a  very  learned  opinion  of 
that  court  by  the  then  Chief  Justice  Gray  of  that  court,  in  which  all  the 
authorities  at  that  time  decided  are  reviewed  by  him,  and  it  may  be  said, 
to  a  certain  extent  at  least,  that  the  distinction  in  the  cases  and  in  the 
grounds  of  liability,  is  reasonably  clear.  It  is  clear  that  the  city  is  not 
liable  for  the  acts  or  omissions  to  act,  of  its  fire  department  engaged  in 
undertaking  to  perform  their  duty.  It  is  not  liable  for  the  acts  or  omis- 
sions to  act  of  its  police  officers  engaged  in  undertaking  to  perform  their 
duty.  It  is  not  liable  for  the  acts  or  omissions  to  act  of  its  board  of 
health,  its  sanitary  police  or  its  health  officers,  undertaking  to  perform 
their  duty.  This,  I  think  is  well  settled:  those  being  simply  the  agen- 
cies for  carrying  out  the  acts  of  government  for  the  benefit  of  the  citizens 
of  the  corporation,  but  from  which  no  particular  individual  derives  any 
pecuniary  benefit. 

In  the  case  which  I  have  read  from  the  action  was  brought  to  recover 
damages  for  injury  sustained  from  the  discharge  of  a  cannon  in  the  pub- 
lic street  by  an  assemblage  of  disorderly  persons,  as  alleged  in  the  peti- 
tion, which  further  says:  **That  the  authorities  ot  the  village  had  negli- 
gently and  carelessly  given  permission  to  such  persons  to  fire  the  cannon" 
— and  took  no  steps  to  prevent  such  firing.  The  court  held  that  the 
municipal  corporation  was  not  liable,  even  upon  the  principle  which  had 
been  affirmed  by  the  Supreme  Court  in  the  case  of  Newark  v.  Frye. 
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The  tealth  board  is  devised  and  designed  by  the  legislature  for  the 
protection,  so  far  as  possible,  of  the  public  health.  They  are  not  liable 
if  they  fail  to  protect  the  public  health,  and  the  city  is  not  liable  for  its 
acts  even  if  it  steps  outside  of  and  beyond  the  legitimate  exercise  of  its 
true  powers  conferred  upon  it  by  statute  and  by  ordinance.  I  cite  a  cas^ 
on  that  subject  from  83  Minn.,  289,  where  it  is  held,  "thai  the  city  was 
not  liable  for  the  acts  or  negligence  of  such  board  in  the  discharge  of  its 
duties,  the  same  being  public  and  governmental,  and  not  corporate  in 
their  character." 

Clearly,  a  board  of  health  in  the  state  of  Ohio  had  such  power  as  the 
statute  has  conferred  upon  it,  and  probably  has  such  implied  power  as  is 
necessary  to  carry  the  express  powers  into  effect.  The  sections  of  the 
statute  relating  mainly  to  the  duties  of  the  boards  of  health  are  sees. 
2113,  2114  and  2115,  Rev.  Stat.,  and  these  provide  for  the  establishment 
of  a  board  of  health. 

I  should  say  that  by  the  provisions  of  sec.  2141,  Rev.  Stat. ,  as  amended 
in  1887,  the  board  of  police  commissioners  is  created  and  constituted  a 
board  of  health.  Now,  this  board  has  authority  to  appoint  a  health 
officer  and  it  has  power  to  appoint  a  clerk,  and  has  power  to  appoint  as 
many  ward  and  district  physicians  '*as  it  may  deem  necessary  for  the  care 
of  the  sick  and  poor  persons  under  quarantine  surveillance,  and  may  pro- 
vide for  such  quarantined  persons  necessary  attendance,  nurses,  medicine 
and  support  until  convalescent.  The  board  shall  have  exclusive  control  of 
their  appointees,  ard  define  their  duties  and  fix  their  salaries;  and  all 
such  appointees  shall  serve  during  the* pleasure  of  the  board."  (Section 
2115.) 

Section  2116,  Rev.  Stat. :  The  board  of  health  shall  abate  and  remove 
all  nuisances  within  its  jurisdiction.  It  may  compel  the  owners,  agents, 
occupants  or  tenants  of  any  lot,  property,  building  or  structure  upon  or 
in  which  any  ntiisance  may  be,  to  abate  and  to  remove  the  same  by 
orders  therefor,  and  treat  the  neglect  or  refusal  to  obey  orders  for  such 
purpose  as  a  misdemeanor  punishable  as  hereinafter  provided.  The  board 
may,  also,  by  its  own  officers  and  employees,  abate  and  remove  nuisances, 
and  certify  the  costs  and  expenses  of  such  suppression,  removal  or  abate- 
ment, to  the  county  auditor,  to  be  assessed  against  the  property,  and 
thereby  made  a  lien  thereon,  and  collected  as  other  taxes.  The  board  of 
health  may  regulate  the  location,  construction,  repair,  use,  emptying  and 
cleaning  of  all  water-closets,  privies,  cess-pools,  sinks,  plumbing,  drains, 
yards,  pens,  stables,  or  other  places  where  offensive  or  dangerous  sub- 
stances or  liquids  are  or  may  accumulate.  The  board  may  create  a  com- 
plete and  accurate  system  of  registration  of  births,  marriages,  deaths, 
and  interments  occurring  in  such  corporation,  for  the  purposes  of  legal 
and  genealogical  investigations,  and  to  furnish  facts  for  statistical,  scien- 
tific and  sanitary  inquiries;  and  when  complaint  is  made,  or  a  reasonable 
belief  exists,  that  an  infectious  or  contagious  disease  prevails  in  any 
house  or  other  locality,  the  board  may  cause  such  house  or  other  locality 
to  be  inspected  by  its  proper  officers,  and  on  discovering  that  such  infec- 
tious or  contagious  disease  exists,  may,  as  it  deems  best,  send  the  persons 
so  diseased  to  the  pest-house  or  hospital,  or  may  restrain  them  and  others 
exposed  within  said  house  or  locality  from  intercourse  with  other  persons, 
and  prohibit  ingress  or  egress  to  or  from  such  premises." 

Now  that  is  a  pretty  broad  power  actually  and  expressly  conferred 
by  the  statute.  If  they  &nd  a  house  in  which  there  is  an  infectious 
disease,  they  may  quarantine  it  and  keep  the  inmates  within,  and  keep 
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those  from  the  outside  from  going  in;  and  they  may  also  provide  that 
those  in  the  immediate  locality  who  have  been  exposed  to  this  infectious 
disease  shall  take  up  their  abode  and  remain  there.  I  think  there  is  no 
question  of  their  power  to  do  that.  The  thing  that  the  board  of  health 
had  undertaken  to  do  w-as  to  quarantine  that  house,  and  it  is  clear  to  us 
that  there  is  no  provision  of  the  statute  under  which  the  owner  could 
recover,  although  it  might  be  a  very  serious  loss  to  him. 

Upon  this  point  there  is  an  authority  in  66  Maine,  71 — holding  in 
general  terms,  that  a  board  of  health  ma)%  if  they  think  best  for  the 
safety  of  the  inhabitants,  remove  persons  who  have  dangerous  diseases 
to  a  separate  house  or  confine  them  to  their  own — that  they  have  authority 
to  do  that.  The  court  say:  *'It  is  unquestionable,  that  the  legislature 
can  confer  police  powers  upon  public  officer^  for  the  protection  of  the 
public  health.'*  It  was  argued  in  this  case  that  the  statute  was  uncon- 
stitutional. *'Tht:maxim  salus populi snprema  '^x  is  the  law  of  all  courts 
and  countries.  The  individual  right  sinks  in  the  necessity  to»  provide 
for  the  public  good.  The  only  question  has  been,  as  to  the  extent  of  the 
powers  that  should  be  conferred  for  such  purposes.  We  do  not  think 
that  personal  injuries  need  be  apprehended  from  the  action  of  officers  in 
cases  of  this  kind.  Experience  probably  shows  that  communities  and  indi- 
viduals are  not  promptly  enough  aroused  to  the  dangers  that  beset  them 
in  such  emergencies.  If  an  injury  is  inflicted  upon  a  person  by  the  ma)  ice 
of  the  public  servants,  he  has  a  remedy  for  it.  And  the  petition  for  haheas 
f^r/>7/j  is  always  open  to  him.**  So,  in  this  case,  if  these  people  were 
unjustly  confined  they  could  have  had  the  benefit  of  thiswTit.  The  peti- 
tion alleges  that  the  man  had  the  smallpox  and  was  quarantined  there, 
as  well  as  seven  other  persons.  It  does  not  particularly  allege  where 
these  other  people  were,  but  I  think  it  may  be  assumed  that  they  were 
confined  in  that  house  for  some  reasonable  cause.  Now,  all  of  that,  we 
think,  affords  to  plaintiff  no  right  of  action  against  the  city.  We  think 
the  court  of  common  pleas  was  therefore  correct  in  sustaining  the  demur- 
rer to  this  cause  of  action. 

The  second  cause  of  action,  while  very  crudely  drawn  and  omitting 
a  great  many  allegations  that  it  might  have  contained,  does  substan- 
tially, however,  allege:  "that  the  said  board  of  health  and  said  city 
defendants,  through  th^ir  executive  officer  and  agent  aforesaid,  entered 
into  a  verbal  contract  with  this  plaintiff  for  him  and  his  wife,  Ruthana 
Turner,  to  perform  the  work  and  labor  necessary  for  said  inmates  quar- 
antined in  his  said  premises,  No.  1607  Canton  avenue,  in  said  city, 
county  and  state,  and  that  said  board  of  health  and  city,  defendants,  would 
give  them  a  reasonable  compensation  for  their  said  work  and  labor,  and 
the  said  board  of  health  and  city  to  furnish  the  necessary  provisions  for 
said  persons  quarantined  and  pay  for  the  same,  that  said  Turner,  the 
plaintiff,  and  his  said  wife  might  find  necessary  for  cooking  purposes, 
and  also  to  furnish  and  pay  for  the  medicine  necessary  for  said  persons 
quarantined.*'  It  proceeds  to  allege  that  the  quarantine  lasted  for  the 
period  of  one  month ;  that  the  services  referred  to  were  rendered  b}^  the 
plaintiff  and  his  wife  and  were  worth  $150,  for  which  he  asks  judgment. 
This  second  cause  omits  a  good  many  allegations:  it  does  not  particu- 
larly allege  who  w^as  confined  in  the  house,  who  was  sick,  to  whom  these 
attentions  were  paid,  it  omits  to  state  for  what  these  services  were  actually 
rendered.  Relying  as  it  does,  upon  the  first  cause  of  action,  it  is  incom- 
plete; but  we  have  seen  fit  to  look  at  it  as  if  it  were  a  cause  of  action 
stating  a  contract  between  the  health  officers  or  board  of  health  and  this 
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plaintiflF  to  furnish  nursing  and  care  for  these  sick  people  in  this  house. 
And  that  is  exactly  what  the  statute  which  I  have  just  read  authorized 
the  board  of  health  to  do;  and  if  they  did  that  in  this  case — entered  into 
a  contract  with  thCvSe  people  to  furnish  nursing,  care,  board  and  lodging, 
etc.,  they  had  the  power  to  do  it  and  the  city  is  unquestionably  liable. 

The  cases  which  were  cited  in  argument  by  counsel  for  plaintiff  in 
error  as  authorities  for  maintaining  the  first  cause  of  action,  do  not  sup- 
port that,  but  do  in  fact  support  the  right  to  maintain  the  second  cause 
of  action.  The  case  of  Rae  v.  Flint  City,  in  51  Mich.,  626,  is  authority 
to  the  effect  that  where  there  was  no  board  of  health,  the  council  having 
failed  to  exercise  the  duty  conferred  by  the  legislature  in  appointing 
one,  but  having  employed  a  nurse  in  a  smallpox  hospital,  it  was  held 
that  the  council  had  authority  to  employ  such  nurse  and  authority  to 
pay  the  same.  61  Iowa,  205,  was  cited  as  bearing  upon  the  principle 
that  the  county  is  liable  to  the  city  for  expenses  for  taking  care  of  a 
smallpox  patient  within  its  bounds;  but  we  are  satisfied  that  the  second 
cause  of  action  sets  up  a  contract  between  the  city  and  the  plaintiff  and  is 
a  ^ood  cause  of  action,  and  we  reverse  the  judgment  of  the  court  of  com- 
mon pleas  so  far  as  it  sustains  the  demurrer  of  the  city  of  Toledo,  and  we 
affirm  the  judgment  as  to  all  the  other  defendants  in  the  case  on  both 
causes  of  action  and  as  to  the  city  of  Toledo  on  the  first  cause  of  action, 
but  reverse  it  as  to  the  city  of  Toledo  on  the  second  cause  of  action  and 
remand  it  to  the  court  of  common  pleas  for  further  proceedings. 

y.  Berry  and  E,  P,  Raymond,  for  plaintiffs  in  error. 
W.  A.  Mills^  for  defendants  in  error. 


TRADE  MARKS— INJUNCTION. 

[Lucas  Circuit  Court,  January  25, 1898J 
King,  Haynes  and  Parker,  JJ. 

Nicholas  Burch  v.  The  Toledo  Plow  Ca 
Use  of  One's  Trade  Mark  ^  Restrained  by  Injunction. 

Where  the  owner  and  manufacturer  of  a  certain  kind  of  plow  sells  a  half-inter- 
est in  bis  business  to  a  copartnership,  agreeing  that  the  firm  should  have  a 
right  to  use  in  the  shop,  any  patent  which  he  might  thereafter  secure  for  any 
improvements  upon  his  plows,  and,  afterwards,  as  a  member  of  such  new  firni, 
he  conveyed  the  whole  of  his  business  to  a  corporation.  He  afterwards  made 
an  improvement  upon  his  plow  and  commenced  the  manufacture  of  plows, 
upon  which  he  placed  his  new  trade-mark,  which  the  corporation  sought  to 
use :  Held,  that  he  is  entitled  to  an  injunction  restraining  the  corporation 
from  using  his  new  trade- mark,  as  they  acquired  no  right  under  the  contract 
of  sale  to  the  use  of  his  trade-marks. 

King,  J. 

In  this  case  a  petition  was  filed  in  the  court  of  common  pleas  of  this 
county,  to  enjoin  the  defendant  from  the  use  of  a  trade-mark,  consisting 
of  the  words,  **  The  New  Burch,"  together  with  the  figures  *'  21  "  and 
*'  22  **  used  upon  plows,  the  former  number  indicating  a  right-hand  plow 
and  the  latter  a  left-hand  plow. 

It  is  alleged  in  the  petition  that  the  plaintifl  was  engaged  in  the 
manufacture  of  plows,  at  Crestline,  Ohio  ;  that  in  1887  he  adopted  this 
name  and  these  numbers  and  marked  them  upon  the  plows  ot  his  produc- 
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tion  and  sold  them  through  the  country  wherever  he  could  find  buyers. 
In  1897  the  defendant,  The  Toledo  Plow  Company,  began  to  use  this 
name  which  plaintiff  had  so  adopted,  upon  its  products. 

Some  of  these  allegations  are  denied  in  the  answer ;  and  the  answer 
alleges  substantially  this  state  of  facts ;  that  in  September,  1883,  the 
plaintiff  alone  was  engaged  in  the  manufacture  of  plows  at  West  Toledo; 
that  in  that  month  three  gentlemen  here  entered  into  a  partnership  with 
him,  buying  one-half  interest  in  the  business — in  the  factory,  the  land 
upop  which  it  was  situated,  the  machinery,  tools,  patterns  and  patents, 
and  everything  owned  by  the  plaintiff  and  used  by  him ;  that  they  paid 
to  him  for  that  the  sum  of  $10,000 ;  that  also  a  little  later — in  January, 
1884 — these  parties  organized  a  corporation,  known  as  The  Toledo  Plow 
Company,  and  took  stock  therein,  the  plaintiff  being  a  stockholder  and 
an  officer  thereof  This  new  corporation  purchased  from  the  firm,  of 
which  plaintiff  was  a  member,  all  of  its  machinery,  patterns,  tools,  pat- 
ents, stock  and  real  estate,  the  resolution  to  that  effect  being  attached  to 
the  answer.  That  afterwards  the  plaintiff  sold  his  shares  of  stock  to  pri- 
vate individuals,  and  that  they  were  persons  interested  in  the  corporation 
and  owners  of  stock  therein.  That  at  the  time  the  plaintiff  sold  his  in- 
terest in  said  business  as  aforesaid  he  entered  into  a  verbal  agreement 
with  the  persons  purchasing  his  shares  of  the  capital  stock  of  said  com- 
pany, who  then  constituted  all  of  the  holders  of  the  capital  stock  of  said 
company,  whereby  the  plaintiff  undertook  and  agreed  that  he  would  not 
thereafter  enter  into  the  business  of  manufacturing  plows.  The  defend- 
ant says  that  shortly  thereafter,  the  plaintiff  began  and  has  since  con- 
tinued the  manufacture  of  plows  at  Crestline,  Ohio.  The  defendant  says 
that  the  said  plaintiff,  at  the  time  of  his  manufacturing  plows  at  West 
Toledo,  named  the  plows  so  manufactured  the."  Burch  Plow,"  and  there- 
after the  said  partnership,  and  subsequently  the  said  defendant  corpora- 
tion, continued  the  use  of  said  name  more  or  less  in  the  manufacture  ot 
plows,  with  designated  numbers  therefor.  That  about  the  year  1887,  the 
plaintiff  procured  another  patent,  as  an  improvement  upon  the  Burch 
plow  previously  manufactured  by  the  plaintiff  and  the  defendant,  and 
thereupon  called  the  same  **  The  New  Burch,"  the  right-hand  plow  be- 
ing numbered  21  and  the  left-hand  plow  being  numbered  22.  The 
defendant  says  that  ,the  said  "  The  New  Burch,"  numbered  22,  differed 
only  from  the  previous  Burch  plow  manufactured  by  the  defendant  and 
numbered  from  1 J  to  20,  in  the  use  of  the  device  covered  by  the  said  new 
patent,  and  that  in  no  other  substantial  respect  was  the  said  New  Burch 
different  from  or  a  change  in  the  plow  previously  manufactured.  The 
defendant  says  that  under  the  terms  of  the  original  agreement,  as  shown 
by  said  "  Exhibit  A,"  the  said  defendant  had  a  shop  right  to  manufac- 
ture the  said  New  Burch,  and  use  the  patented  device  acquired  and  used 
by  the  plaintiff  as  aforesaid."  And  defendant  admits  that  prior  to  the 
time  of  the  filing  of  the  petition  of  plaintiff,  it  had  manufactured  and  sold 
plows  and  marked  the  same  "The  New  Burch,"  numbered  "21,"  as 
alleged. 

**  Exhibit  A,"  referred  to  above,  is  as  follows : 

"  ToLBDO,  O.,  Sept.  22, 1883. 
**  F.  D.  Suydan,  John  C.  Clarke  and  Horace  M.  Wright : 

"  Gknti^embn  :  I  will  sell  you  one-half  of  my  plow  factory,  includ- 
ing the  land  on  which  it  is  situated,  machinery,  tools,  patterns  and  pat- 
ents, and  everything  pertaining  and  relating  to  the  mapufacture  of  plows, 
for  the  sum  of  ten  thousand  dollars.    Then  form  a  partnership  with  you 
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in  which  I  will  represent  one-half,  arid  you  the  balance.  Then  I  will  sell 
the  firm  my  manufactured  plows  at  60  per  cent,  discount  off  my  list  and 
stock,  raw  and  in  process,  at  market  value.  I  also  agree  to  include  in 
the  sale  of  my  patents  a  shop-right  oi  any  other  patent  I  may  be  able  to 
secure.  N.  Burch. 

"  September  22,  1888." 

''  N.  BURCH : 

We  accept  the  above  offer. 

F.  D.  SuYDAH,  by  John  C  Ci^arkb. 
John  C.  Clarke. 
H.  M.  Wright." 

"  Exhibit  B.  is  a  resolution  by  the  board  of  directors ,  but  it  would 
add  nothing  to  the  claim  made  by  the  defendant.  The  claim  made  here 
by  the  defendant  is,  that  the  plaintiff  when  he  sold  his  business  to  the 
firm — ^which  was  afterwards  acquired  by  the  corporation— he  not  only 
sold  all  his  property  on  hand,  or  an  interest  therein,  but  he  agreed  at  the 
time  that  the  company  or  firm  should  have  a  shop-right  to  use  any  new 
inventions  which  he  might  make  in  the  plows  in  their  manufactory. 

Second :  That  when  he  came  to  sell  his  stock  to  private  individuals, 
he  agreed  with  them — severally  or  jointly,  it  is  not  alleged  which — that  he 
would  not  thereafter  enter  into  the  business  of  manufacturing  plows. 
That  is  an  allegation  in  the  answer;  and,  clearly,  it  would  have  the  inter- 
pretation that  he  was  not  ever  to  enter  into  the  business  of  manufactur- 
ing plows  anjrwhere.  Now  it  is  said  that  notwithstanding  that  would  be 
a  contract  perhaps  unreasonably  in  restraint  of  trade,  and  which  a  court 
of  equity  would  not  enforce,  or  a  court  of  law  either  if  an  action  were 
brought  by  the  corporation  to  enforce  it — ^yet,  when  Burch  shall  come 
into  a  court  of  equity  and  ask  to  have  the  corporation  enjoined  he  does 
not  come  with  clean  hands,  but  is  in  such  a  situation  that  the  court  will 
leave  him  where  it  finds  him  :  in  other  words,  that  it  will  not  enjoin  the 
defendant  from  the  use  of  this  trade-mark,  because  while  he  has  entered 
into  a  contract  which  perhaps  is  void — because  not  in  writing — or  into  a 
contract  which  perhaps  could  not  be  enforced  because  unreasonable,  still 
a  court  of  equity  will  not  give  him  any  relief.  I  have  not  time  to  go 
over  the  argument  in  all  its  details,  but  that  is  the  substance  of  it. 

From  this  answer  it  appears  that  Mr.  Burch  sold  a  half-interest  in 
his  running  business  in  Toledo,  in  1883,  and  thereafter,  as  a  member  of 
that  firm,  he  conveyed  the  whole  of  the  business  to  a  corporation  in  1884. 
That  the  agreement  by  Burch  with  his  partners  was  to  the  effect  that  the 
firm  should  have  a  right  to  use  in  the  shop  any  patent  which  he  might 
thereafter  secure  for  improvements  upon  plows. 

The  allegation  in  the  answer,  that  he  made  an  agreement  with  these 
stockholders,  that  he  would  not  enter  into  the  business  of  manufacturing 
plows,  is  of  an  exceedingly  shady  character.  It  is  doubtful  if  there  is 
any  privity  of  contract  between  the  stockholder  severally  and  the  corpora- 
tion, or  whether  the  corporation  could  take  advantage  of  that  contract ; 
but  we  do  not  rest  the  decision  upon  that  ground.  Conceding  that  they 
might,  and  conceding  that  if  this  contract  had  been  in  writing,  it  would 
have  been  one  that  the  Plow  Company  could  have  enforced  against 
Burch,  yet  the  agreement  was  that  Burch  should  not  manufacture  plows; 
the  agreement  was  that  the  corporation  should  have  the  use  in  its  shops 
of  any  patents  that  Burch  might  thereafter  obtain.  Burch  has  violated 
one  of  these  agreements  by  going  into  the  business  of  the  manufacturing 
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of  plows.  But  he  claims  that  in  entering  into  the  business  of  manufac- 
ture of  plows  he  did  not  manufacture  the  plow  that  defendant  was  manu- 
facturing, on  the  contrary,  he  secured  a  patent  upon  an  improvement  of 
that  plow  and  he  manufactured  the  improved  plow  and  that  was  not  the 
plow  that  the  defendant  itself  was  manufacturing.  He  made  no  agree- 
ment with  defendant  that  he  should  not  thereafter  invent  or  that  he 
should  not  have  the  property  in  his  invention.  He  did  not  convey  to 
the  defendant  a  right  to  his  future  inventions,  exclusively — but  conveyed 
only  the  right  to  the  defendant  to  use  his  inventions  in  their  shop.  They 
would  thereby  acquire  no  right  to  prevent  him  from  using  them  if  the 
contract  was  valid  ;  nor  could  he  prevent  them,  if  they  had  the  right  to 
use  them,  from  adopting  any  name  or  device  they  saw  fit. 

In  1887,  having  secured  this  new  invention,  he  commenced  the 
manufacture  of  plows— possibly  in  violation  of  the  agreement  that  he 
would  not  do  so,  but  he  manufactured  the  improved  plow,  upon  which  he 
had  obtained  a  new  patent  and  upon  which  he  placed  his  new  trade- 
mark. This  action  is  to  enjoin  the  defendant  from  the  use  of  that  trade- 
mark, and  we  can  discover  no  equitable  reason  why  Burch  has  not  a  full 
right  to  apply  to  a  court  of  equity  to  enjoin  them  from  the  use  of  this 
trade-mark.  It  is  not  an  answer  to  say  that  he  had  agreed  not  to  manu- 
facture plows ;'  he  did  not  agree  not  to  improve  his  plows  by  new  inven- 
tions, and  he  had  not  agreed  that  the  property  in  those  inventions  should 
pass  to  and  be  vested  in  the  Plow  Company.  They  did  not  acquire  by 
this  contract  concerning  this  invention,  a  right  to  use  Mr.  Burch's  trade- 
mark. We  think  the  answer  sets  up  a  clear  case  of  infringement  of  this 
trade-mark,  and  therefore  the  injunction  will  be  made  perpetual. 

A/mon  Hall,  attorney  for  plaintiff. 

E.  W.  Tolerton,  attorney  for  the  defendant. 


STREET  RAILROADS— CONTRACT. 

[Lucas  Circuit  Court,  October  13,  1897.] 
King,  Hayues  and  Parker,  JJ. 

*  Toledo  &  Maumee  Valley  Co.  v.  Toledo  Traction  Co.  et  al. 

Contract  Between  City  Street  Railway    and    Suburban    Line.    When 
Additional  Traffic  may  be  Received. 

The  construction  of  a  contract  between  a  street  railway  company,  owning  tracks 
and  structures  in  a  city,  and  a  company  operating  a  suburban  line,  whereby 
the  cars  of  the  latter  are  permitted  to  enter  the  city  over  the  street  railway 
lines,  which  contract  mentions  the  places  between  which  and  the  city  the 
suburban  line  is  then  being  operated,  but  contains  no  restriction  as  to  an 
extension  of  such  line,  should  not  be  narrowed  to  prevent  the  suburban  com- 
pany from  receiving  a  reasonable  amount  of  traffic  from  another  suburban 
line,  subsequently  constructed,  particularly  where  such  additional  traflic 
requires  no  additional  car  service.  In  other  words,  an  objection  bv  the 
street  railway  company,  not  because  of  the  amount  of  traffic  received  but 
because  the  traffic  does  not  originate  upon  the  line  of  the  suburban  road, 
first  named,  is  not  well  founded. 

King,  J. 

This  is  an  action  begun  in  the  court  of  common  pleas  November  25, 
1896,  to  enjoin  the  defendant.  The  Toledo  Traction  Co.,  who  is  at  the 

•For  other  decisions  in  this  case  see  6  Giro.  Decv,  578  and  9  Circ.  Dec,  828. 
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lime  of  this  trial  the  successor  of  the  other  defendants  by  virtue  of  con- 
solidations and  otherwise,  irom  interfering  to  obstruct  and  stop  certain 
of  its  cars  about  to  be  run  over  the  tracks  of  the  defendant  in  the  city 
of  Toledo. 

The  petition  alleges  that  on  June  1,  1894,  the  plaintiff  entered  into 
a  contract  with  the  defendant,  whereby  it  acquired  a  right  to  run  its  cars 
over  the  tracks  of  the  defendant  in  the  city  of  Toledo  therein  described, 
and  sets  forth  in  its  petition  the  contract  in  full.  The  answer  denies  so 
much  of  the  petition  as  alleges  that  the  defendant  is  wrongfully  stopping 
the  car^.  and  alleges  that  the  plaintiff  had  no  right  to  run  the  cars  in 
question  over  its  track  in  pursuance  of  the  contract  described  in  the  peti- 
tion, or  otherwise. 

It  appears  from  the  pleadings  and  from  the  evidence  that  in  1894  the 
plaintiff,  an  incorporation,  was  about  to  build  and  construct  a  railroad 
which  should  run  along  near  or  adjacent  to  the  Maumee  river  on  either 
>ide  of  it,  and  should  run  from  the  line  of  the  corporation  of  the  city  of 
Toledo  on  the  west  side  of  the  river  to  and  through  the  village  of 
Maumee,  crossing  the  Maumee  river  near  the  village  of  Maumee,  and 
running  on  the  easterly  side  of  the  Maumee  river  to  the  corporation  line 
of  the  city  of  Toledo,  connecting  at  both  of  these  points  with  certain 
lines  of  the  defendant,  and  so  when  completed  there  would  be,  pursuant 
to  this  contract^'  a  complete  belt  line  constructed  and  running  through 
the  city  of  Toledo  and  on  either  bank  of  the  river,  and  through  the  vil- 
lages of  Maumee  on  the  western  side  of  the  river,  and  Perrysburg  on  the 
eastern  side  of  the  river.  The  road  was  constructed  as  proposed  in  this 
contract,  and  the  parties  to  this  case  and  to  that  contract  entered  into 
carrying  out  the  provisions  of  it,  and  continued  to  carry  them  out  for  a 
period  of  time,  perhaps  a  year  and  a  half  or  two  years,  when,  after  the 
construction  of  the  plaintiff 's  road,  and  while  the  parties  were  in  the 
execution  of  this  contract  according  to  its  provisions  and  terms,  about 
April,  1896,  a  corporation  called  The  Toledo,  Bowling  Green  &  Fremont 
Railway  Co.  was  chartered,  and  constructed  or  was  then  about  to  con- 
>truct  a  railway  from  the  village  of  Perrysburg  to  Bowling  Green,  some 
ten  miles  further  south  from  Toledo  than  Perrysburg  is  situated,  and 
proposed  to  connect  it  with  the  road  of  the  plaintiff;  and  thereupon  it 
entered  into  a  contract  with  plaintiff  in  most  of  its  terms  substantially 
like  that  entered  into  between  the  plaintiff  and  the  defendant  in  respect 
to  running  cars  over  its  tracks.  The  road  was  constructed  as  proposed 
to  Bowling  Green,  and  the  Toledo,  Bowling  Green  &  Fremont  Railway 
Co.  entered  upon  the  business  of  running  cars  over  its  tracks,  and  also 
entered  into  carrying  out  the  provisions  of  its  contract  with  the  plaintiff, 
whereby  certain  cars  which  ran  over  the  road  of  the  Bowling  Green  & 
Fremont  Railway  Company  also  ran  continuously  from  the  point  where 
that  road  connected  with  the  plaintiff's  road,  over  the  tracks  of  the 
plaintiff's  road,  to  the  city  of  Toledo,  and  then  ran  over  the  tracks  of  the 
defendants'  road,  making  the  circuit  that  had  been  contemplated  by  the 
contract  between  the  plaintiff  and  the  defendant.  That  running  arrange- 
ment was  carried  on  for  some  months,  when  the  defendants  interfered  to 
stop  certain  of  these  cars,  and  did  stop  them,  and  this  action  is  begun  to 
enjoin  those  acts— to  enjoin  the  defendant  from  obstructing  the  running 
of  these  cars  over  its  road. 

The  arrangement  between  the  Bowling  Green  and  Fremont  Railway 
Company,  plaintiff  in  this  case,  for  running  cars,  is  set  forth  at  some 
length  in  its  contract,  which  was  offered  in  evidence,  and  the  arrange- 
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ments  there  stipulated  for  have,  in  some  respects,  been  changed  between 
those  parties  by  their  subsequent  conduct  or  by  subsequent  oral  agree- 
ments between  them,  so  that  at  the  time  when  this  action  was  com- 
menced, and  when  the  defendant  interposed  these  obstructions  to  run- 
ning the  cars,  the  facts  were  substantially  these :  The  plaintiff  company 
furnished  three  of  its  own  cars  which  had  up  to  that  time  been  ordinarily 
used  upon  its  own  tracks  and  in  its  own  business,  to  be  run  over  the  line 
of  the  Bowling  Green  road  from  Perrysburg  to  Bowling  Green  and 
return,  as  well  as  over  the  line  of  its  own  road ;  and  as  actually  operated, 
they  were  run  from  the  village  of  Perrysburg  to  the  village  of  Maumee, 
and  from  the  village  of  Maumee  down  its  tracks  to  and  through  Toledo 
and  back  to  and  thence  to  Bowling  Green  and  return  to  the  village  of 
Perrysburg,  making  the  same  complete  circuit  stipulated  for  in  the  contract 
between  these  parties.  The  plaintiff  road,  up  to  the  time  it  made  this 
actual  running  arrangement  with  the  Bowling  Green  road,  had  been  run- 
ning five  cars  upon  its  own  road.  When  it  made  this  arrangement,  it 
took  three  of  those  cars  and  extended  the  distance  that  they  were  to 
travel  in  the  manner  that  I  have  described.  It  added  no  more  cars  to 
its  own  line,  and  five  cars  were  continued  to  be  run  over  its  line,  two  of 
them  exclusively  upon  its  line  and  the  line  of  the  defendent,  and  three 
of  them  upon  the  lines  of  the  defendant,  the  line  of  the  plaintiff,  and  the 
line  of  the  Bowling  Green  road.  I  might  say  that  the  real  purpose  of 
that  arrangement,  so  far  as  it  can  be  obtained  from  the  proof,  was  to 
obviate  the  necessity  of  a  transfer  of  passengers  at  the  village  of  Perrys- 
burg from  the  Bowling  Green  line  to  the  plaintiff's  line. 

The  written  contract  between  the  plaintiff  and  the  Bowling  Green 
road  provides,  among  other  things,  in  paragraph  2  following  the  pre- 
amble— 

Second  party  ( Bowling  Green  road)  shall  furnish  at  its  own  expense 
and  cost  the  power  to  propel  and  the  men  and  labor  to  operate  its  cars 
over  that  portion  of  said  road  to  be  constructed  by  it,  and  it  shall  fur- 
ther pay  to  first  party  a  sum  suflScient  to  reimburse  it  for  all  moneys  paid 
out  or  expended  by  first  party  in  furnishing  the  necessary  men  and  labor 
to  run  and  operate  the  cars  of  second  party  over  the  entire  distance 
along  and  around  said  railway  of  first  party. 

Again  in  paragraph  4  is  this  provision  : 

Second  party  shall  deliver  to  first  party  and  first  party  shall  receive 
from  second  pa^jty  all  cars  of  second  party  at  the  point  where  the  said 
railway  intersects  the  westerly  line  of  West  Boundary  street  in  the  vil- 
lage of  Perrysburg.  Said  first  party  shall  take  charge  of,  operate,  pro- 
pel and  run  all  of  said  cars  from  said  point  last  above  named  in  a  north- 
erly direction  along  its  railway,  so  to  be  constructed  along  or  near  the 
westerly  line  of  Findlay  street  to  Sixth  street. 

And  then  follows  a  description  of  the  line  of  plaintiff's  road. 

So  that  contract,  it  appears,  provides  that  in  the  interchange  of  cars 
and  the  running  arrangements  that  were  made  between  them,  that  when 
the  cars  came  upon  the  track  of  the  plaintiff's  road,  it  was  to  operate, 
propel  and  run  them,  and  for  the  expenses  of  this  operation  and  run- 
ning, the  Bowling  Green  road  was  in  some  manner  thereafter  provided 
for  to  pay  the  plaintiff's  road. 

There  are  used  in  that  contract  a  good  many  expressions  in  reference 
to  the  Bowling  Green  road's  property  like  **its  cars,"  but,  as  I  have 
said,  the  conduct  of  the  parties  and  their  actual  arrangements  after- 
wards have  so  far  changed  this  contract  that  at  the  time  when  this  liti- 
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gation  arose  the  Bowling  Green  road  was  running  no  cars  of  its  own, 
but  it  was  simply  running  the  cars  of  the  Maumee  road  over  its  railwaj- 
under  thiis  contract  with  them,  that  when  these  cars  came  upon  the  track 
of  the  plaintiff's  road,  that  not  onl}'  was  the  plaintiff  to  have  charge  of 
them,  have  complete  control  over  them,  but  it  was  to  operate  them. 
These  cars,  then,  upon  the  road  of  the  plaintiff,  were  under  its  sole 
management  and  controL 

This  contract,  which  is  made  the  basis  of  this  action,  should  not 
and  cannot  be  construed  beyond  its  true  intent  and  meaning ;  but  that 
meaning,  obtained  from  the  document  itself,  and  the  whole  of  it,  aided 
by  any  extraneous  light  that  the  other  testimony  in  the  case  may  throw 
upon  it,  should  be  given  to  it  by  the  court,  and  full  effect  should  be 
given  to  such  meaning  when  it  can  be  once  ascertained.  That  contract 
is  very  long,  and  provides  a  great  many  stipulations  covering  a  variety 
of  things  that  were  anticipated  to  arise  between  these  two  companies, 
and  it  sets  forth  in  the  first  paragraph  of  the  preamble  that  the  plaintiff 
proposed  to  build  a  road  over  a  certain  route,  and  that  route  is  particu- 
larly described ;  but  here  I  notice  that  from  the  beginning  to  the  end 
of  this  contract  there  is  no  provision  or  stipulation  from  which  it  even 
could  be  inferred  that  either  party,  at  the  time  of  the  execution  of  this 
contract,  contemplated  that  by  its  terms  it  should  restrict  the  plaintiff 
Irom  extending  its  road  over  any  other  route  that  it  might  thereafter 
desire  to.  It  proposed  to  construct  over  this  route,  and  that  route  is 
described,  but  it  certainly  is  not  by  its  language  restrictive  upon  the 
plaintiff,  either  as  to  the  exact  line  the  plaintiff's  road  should  follow 
between  the  points  named,  nor  that  the  southern  terminus  of  this  road 
should  be  at  either  of  the  villages  named.  It  is  said  now  in  the  third 
paragraph  at  the  commencement  of  the  contract — 

The  parties  hereto  desire  to  make  a  mutual  arrangement  and  agree- 
ment, whereby  said  roads  may  be  connected  so  that  the  traflSc  over  the 
road  of  second  party  may  pass  over  the  roads  of  first  parties,  -  so 
as  to  make  a  continuous  circuit  or  belt  line  connecting  the  city  of  Toledo 
and  the  villages  of  Maumee  and  Perrysburg,  and  so  that  the  traffic  may 
be  transported  between  the  points  named  without  change  of  cars  or 
delays  of  any  kind. 

Then  the  object  of  the  parties  when  they  got  together  was  to  make 
a  contract  by  which  all  the  traffic  carried  over  the  road  of  the  Maumee 
company  might  be  carried  without  change  of  cars  when  it  should  reach 
the  line  of  defendant's  road.  That  was  between  the  city  of  Toledo  and 
the  villages  of  Maumee  and  Perrysburg ;  but  what  effect  has  the  placing 
in  there  of  the  villages  of  Maumee  and  Perrysburg  further  than  that 
they  were  points  then  contemplated  where  the  road  was  to  stop  at  the 
southern  end?  Had  the  parties  at  the  time  contemplated  building  a  road, 
not  to  Maumee  and  Perrysburg,  but  to  Napoleon  or  Bowling  Green, 
there  is  nothing  in  the  contract  to  show  that  the  same  provisions  would 
not  have  been  inserted  with  reference  to  traffic  arrangements.  It  is  true 
that  there  is  nothing  in  any  of  the  provisions  that  I  have  or  shall  here- 
after refer  to,  that  the  defendant  is  bound  to  carry  the  independent  dis- 
tinct traffic  of  any  other  railroad.  This  paragraph  is  referred  to  as 
having  some  bearing : 

Second  party  shall  deliver  to  said  first  parties,  and  the  first  party 
shall  receive  from  second  party,  all  cars  running  over  the  road  of  second 
party  at  the  southerly  line  of  the  city  of  Toledo,  at  the  respective  points 
on  the  east  and  west  sides  of  the  Maumee  river  above  indicated. 
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Then  there  follows  the  provisions  as  to  fares,  which  are  immaterial 
here.     There  is  this  further  provision : 

Second  party  shall  forever  indemnify  and  hold  and  save  harmless 
8aid  first  parties,  and  each  of  them,  from  all  liabilities,  damages,  costs,  or 
expense,  caused  by  the  negligence  or  the  wrongful  acts  of  the  employees 
of  second  party,  in  operating  its  cars  over  and  along  the  tracks  of  the 
first  parties,  it  being  understood  and  agreed  that  the  conductors,  motor- 
men  and  other  servants  and  employees  of  second  party  ate  not  to  be  held 
or  construed  in  any  event  or  in  any  respect  to  be  the  agents,  servants,  or 
employees  in  any  manner  or  form  of  said  first  parties  or  either  of  them. 

I  refer  to  that  for  the  purpose  of  distinguishing  it  from  any  pro- 
vision there  is  in  the  other  contract.  There  is  no  like  provision  in  the 
contract  with  the  Bowling  Green  road ;  on  the  contrary,  the  provision  in 
that  contract  is  that  the  plaintiflPs  road  is  to  operate  the  cars  that  it  receives 
from  the  Bowling  Green  road,  and  that  the  Bowling  Green  road  is  to  pay 
it  the  expense  of  such  operation.  If  that  were  carried  out  in  accordance 
with  the  plain  language  and  expressed  intent  and  purpose  of  it,  the  plain- 
tiff company  would  be  responsible  for  the  acts  of  negligence  of  the  con- 
ductors and  motormen  upon  the  cars  that  it  received  from  the  Bowling 
Green  road  while  they  were  running  over  its  road.  Whether  it  might 
fall  back  eventually  upon  the  Bowling  Green  road  is  another  matter,  but 
this  responsibility  it  assumes  by  its  contract.  By  the  contract  sued  upon 
plaintiff  is  made  responsible  for  the  running  of  its  cars  when  they  get 
into  the  city  of  Toledo.  It  there  contracts  with  the  defendant  company 
that  it  will  indemnity  it  against  any  liability  or  any  loss  that  it  may  sus- 
tain by  reason  of  any  acts  of  its  employees,  etc. 

We  think  that  the  only  question  now  submitted  to  us  is  whether  the 
defendant  should  be  enjoined  from  obstructing  the  three  cars  which  the 
proof  shows  were  being  run,  not  only  over  the  plaintiff's  road,  but  over 
the  Bowling  Green  road  as  well.  We  do  not  see  fit,  nor  do  we  think  it 
important,  to  discuss  or  to  decide  upon  any  case  or  state  ot  facts  not 
before  us.  We  seek  only  to  ascertain  if  there  has  been  such  a  substan- 
tial violation  of  the  contract  between  these  parties  by  the  plaintiff  as 
authorized  the  defendant  to  stop  these  three  cars  under  the  circumstances 
described.  The  defendants  here  claim,  not  that  it  should  not  carry  the 
passengers  or  traffic  brought  into  the  city  over  the  defendant's  road  from 
Bowling  Green  or  from  the  Bowling  Green  road,  but  that  it  should  not 
be  required  to  allow  the  cars  run  over  the  plaintiff^s  road  and  under  the 
plaintiff^s  direction  and  authority,  that  have  also  been  allowed  to  run  over 
the  Bowling  Green  road,  to  come  into  the  city  and  run  over  defendant's 
road,  and  use  its  power;  that  is  to  say,  these  three  cars  that  have  not 
only  been  used  upon  tte  plaintiff's  road  to  accommodate  its  traflSc — 
carrying  passengers  that  come  upon  them  along  its  line — but  also  used  to 
go  beyond  the  limits  of  plaintiff's  road,  and  to  carry  traffic  and  passen- 
gers that  came  from  points  further  away  may  be  stopped.  If  these 
passengers  and  this  traffic  came  from  these  further  points  by  any  means 
possible,  and  at  Perrysburg  or  Maumee  came  upon  the  cars  of  the  plain- 
tiff company,  it  is  conceded  that  defendants  are  bound  to  carry  them. 
Now  then,  in  this  case  these  cars  are  the  property  of  plaintiff.  There  is 
no  evidence  in  the  case  showing  under  what  terms  and  conditions  they 
are  allowed  to  run  over  the  Bowling  Green  road ;  and  while  they  run 
over  the  plaintiff*s  road  they  are  operated  by  and  are  under  its  exclusive 
control,  and  while  they  run  upon  its  tracks  they  carry  passengers  to  and 
from  Toledo  and  from  and  to  points  along  its  line ;  and  if  these  cars 
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remain  on  plaintiff's  line  until  they  reach  Toledo,  it  is  said  by  the  defend- 
ant they  have  a  right  to  come  into  the  city  over  defendant's  tracks ;  but 
if  at  some  point  along  the  line  of  plaintiff 's  road  they  are  allowed  by  the 
plaintiff  to  run  off  on  a  side  track  to  some  other  place,  and  pick  up  other 
trafiBc  and  passengers  there  and  bring  them  onto  plaintiff's  road,  they  are 
not  allowed  to  enter  the  city  under  the  provisions  of  this  contract.  We 
do  not  think  the  contract  should  receive  such  a  narrow  construction  as 
that  would  be,  irrespective  of  any  question  of  public  policy  or  the  rights 
of  the  public  to  travel  upon  these  roads. 

We  deal  only  with  the  case  that  we  have  before  us,  and  do  not  under- 
take to  discuss  anything  that  might  arise  hereafter.  It  might  be  con- 
ceded that  if  an  unreasonable  amount  of  trafi5c  is  furnished  to  the  defend- 
ant's road,  or  an  unreasonable  number  of  cars  without  trafi&c  are  furnished, 
that  the  defendant  would  have  a  right  to  relief  in  some  form  or  other : 
but  as  long  as  its  objection  is  not  that  it  is  receiving  trafiBc,  but  that  the 
traffic  does  not  originate  upon  the  line  of  plaintiff's  road,  but  comes  from 
some  other  track  and  by  some  other  means  reaches  the  plaintiff's  road, 
we  do  not  believe  that  their  objection  to  running  these  cars  is  well 
founded.  We  do  not  believe  it  is  a  substantial  objection,  in  other  words, 
resting  upon  good  and  solid  grounds,  that  would  authorize  us  to  say  as 
we  would  have  to  say  if  we  dismissed  this  bill,  that  the  defendants  have 
a  right  to  put  obstructions  in  their  track,  and  stop  the  running  of  these 
cars,  carrying  this  kind  of  traffic.  It  is .  stated  they  have  to  furnish* 
power.  It  is  true  they  have  contracted  to  do  that,  but  the  ultimate 
object  and  purpose  ot  this  contract  was  to  get  business.  It  is  idle  to  seek 
to  evade  it.  It  was  supposed  when  the  parties  entered  into  it  that  it 
would  be  mutually  beneficial  to  both  of  them.  That  was  their  idea  in 
making  it,  to  secure  the  proceeds  from  the  carrying  of  passengers  would 
be  mutually  beneficial  to  both  roads;  and  to  say  now  that  because  those 
passengers  come  from  a  few  miles  south  of  Perrysburg  they  should  not 
be  allowed  to  come  into  the  city  under  this  contract,  would  put  a  very 
strained  construction  on  it,  the  only  ground  for  resting  it  upon  being  the 
fact  that  they  rode  continuously  from  their  starting  point  to'  the  city  of 
Toledo  on  the  cars  of  the  plaintiff.  To  say  that  this  will  open  up  the 
roads  of  the  defendant  to  the  traffic  of  the  country  around  here  with 
every  railroad  whose  traffic  raaj'  be  run  into  the  city  of  Toledo  upon  it, 
is  begging  the  question.  We  haven't  reached  that  point.  I  may  say  I 
may  go  this  far ;  it  does  not  give  the  right  to  another  company  or  indi- 
vidual to  run  its  trafi&c  or  its  passengers  or  its  cars  over  the  tracks  of  the 
defendant  company.  But  we  think  all  the  facts  in  this  ca,se  concur  in 
making  these  cars  and  this  traflfic  the  cars  and  trafific  of  the  plaintiff  road, 
that  cunie  fairly  and  squarely  within  the  provisions  of  this  contract, 
which  the  defendants  are  bound  to  receive  under  this  contract  in  the 
manner  in  which  it  has  been  tendered  to  them.  Therefore  the  injunction 
prayed  for  will  be  made  perpetual. 

S^Tiiih  &  Baker ^  for  defendants. 

Kmg  &  Tracy ^  for  plaintiff. 
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CONTRACTS-CORPORATIONS— EVIDENCE. 

I  £Cuyahoga  Circuit  Court,  December  24, 1897.] 

Caldwell,  Marvin  and  King,  JJ. 
(Judge  King  sitting  in  the  place  of  Judge  Hale.) 

♦Bast  Cleveland  Railroad  Co.  v.  Sylvester  T.  Everett. 

1.  Contract  with  Oppicbrs,  for  Sale  of  Bonds,  Binds  the  Corporation 
FOR  Commission. 

A  contract,  entered  into  by  the  president  and  secretary  of  a  corporation,  with  a 
broker  for  the  sale  of  bonds  of  the  corporation,  is  valid  and  binding,  though 
made  without  the  knowledge  or  ratification  of  other  directors  as  individu&, 
or  the  board  of  directors  as  a  body. 

%  Erroneous  Instructions  Cured  by  Request  for  Same  Charge  by  Party 
Afterwards  Compiaining. 
A  charge  that  "the  testimony  of  experts  in  the  form  of  an  opinion  as  to  the 
value  of  such  services,  based  upon  a  supposed  state  of  facts,  is  entitled  to  little 
weight  if  the  facts  assume,  or  any  material  part  thereof,  as  the  basis  of  their 
opinion,  are  untrue,"  is  erroneous.  But  where  it  appears  that  the  party  com- 
plaining of  such  error,  in  his  requests  to  charge,  asked  to  have  the  same,  or 
substantially  the  same,  instruction  given,  he  cannot  subsequently  take  advan- 
tage of  the  error. 

3.  Questions  assuming  Erroneous  State  of  Pacts  are  Incompetent  and 
Erroneous. 

Hypothetical  questions  which  assume  an  erroneous  state  of  facts,  as  where  an 
expert  witness  was  asked  as  to  a  fair  commission  for  the  sale  of  bonds,  he  to 
take  it  for  panted  that  the  company  had  placed  a  limit  on  the  minimum 
price  at  which  they  should  be  sold,  when  in  fact  there  had  been  no  action 
taken  by  the  company  in  fixing  any  price,  are  incompetent;  and  when  such 
testimony  may  have  had  an  effect  upon  the  verdict,  its  admission  is 
prejudicial  error. 

4.  Statement  of  Claim  with  Receipt  of  Bonds  in  Settlement,  an  Impor- 
tant Fact.    A  Receipt  in  Full,  When. 

That  an  agent  or  broker,  employed  as  stated  above,  after  performing  the  serv- 
ices, made  a  written  statement  to  the  company,  in  which  he  charged  for  such 
services,  and  for  various  sums  of  money  paid  to  and  for  the  use  of  the  com- 
pany, and  chared  himself  with  the  receipt  of  bonds  balancing  the  account, 
and,  so  far  as  his  act  goes^  satisfying  his  claim  against  the  company,  is  an 
important  fact  and  the  jury  should  have  been  so  instructed ;  it  has  more 
weiehtthan  a  mere  account;  it  is,  in  the  absence  of  an  explanation,  a  receipt 
in  lull. 

Error  to  Court  of  Common  Pleas  of  Cuyahoga  County. 
King,  J. 

The  plaintifiE  in  error  was  plaintiff  below  and  brought  its  action  to 
recover  the  value  of  fifteen  (16)  bonds  it  alleged  that  the  defendant  had 
converted  to  his  own  use.  Defendant  in  his  answer  denied  the  conver- 
sion, alleged  that  the  bonds,  with  others,  were  placed  in  his  hands  as  a 
broker  to  negotiate  a  sale  thereof,  and  as  a  second  defense,  alleged  that 
he  rendered  services  pursuant  to  an  employment  by  the  railroad  com- 
pany in  the  sale  of  an  issue  of  $1,000,000  of  bonds  which  entitled  him 
to  a  commission  as  compensation  in  the  sum  of  $25,000. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  defendant  in  the 
sum  of  $10,760. 

The  first  objection,  and  one  argued  at  length,  is  that  the  only 
authority  shown  for  the  services  defendant  alleges  he  rendered,  is  pursu- 
ant to  a  written  agreement  set  forth  in  the  answer,  purporting  to  have 
been  made  with  the  plaintiff,  but  in  fact,  plaintiff  says  it  was  made  with 
the  president  and  assistant-secretary  of  the  corporation  and  without 
the  knowledge  or  consent  of  the  board  of  directors,  and,  it  is  argued, 

^For  a  later  decision  in  this  case,  in  which  the  ruling  as  to  president's  authority,  stated  in 
paraffraph  1  of  the  dyllabns,  is  overruled,  see  10  Clrc.  Dec.  ,498. 
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was    beyond    the    power    and    authority  of   these    officers    to    make. 

It  appears  from  the  record,  that  the  defendant  is  a  man  who  has 
many  years  been  interested  and  engaged  in  owning,  negotiating,  buying 
and  selling  securities  of  the  character  described  in  this  case ;  that  the 
president  of  this  railroad  company  was  his  brother,  thp  secretary  thereof, 
a  relative,  and  he  himself  was  a  stockholder ;  that  on  January  12th,  at 
a  stockholders'  meeting,  a  resolution  was  adopted  authorizing  the  board 
of  directors  to  mortgage  the  railway  property  for  $1,000,000,  and  to  exe- 
cute bonds  for  that  sum  bearing  interest  at  five  per  cent,  and  due  in 
eighteen  years,  and  to  dispose  of  the  same  and  use  the  proceeds  in  pay- 
ment of  an  existing  mortgage  and  certain  floating  indebtedness ;  and 
defendant  claims  that,  thereafter,  the  president  and  secretary  directed  him 
verbally,  to  investigate  the  bond  market.  That  he  had  repeatedly  been 
engaged  in  negotiating  loans  for  the  plaintiff,  and  these  officers  called  on 
him  again.  That  he  visited  eastern  cities  where  such  bonds  are  usually 
sold,  and  made  efforts  to  sell  and  place  them. 

Before  any  bonds  were  actually  sold,  the  board  of  directors  on  March 
12th,  passed  a  resolution  authorizing  the  president  and  secretary  of  the 
corporation  to  cause  the  bonds  to  be  printed,  to  properly  execute  a 
mortgage  upon  the  property  securing  the  same,  and  to  dispose  of  the 
bonds  and  pay  the  indebtedness  before  referred  to. 

On  March  2d,  ten  days  before  the  passage  of  this  resolution,  the  con- 
tract which  the  defendant  alleges  is  the  written  evidence  of  his  employ- 
ment, was  entered  into  actually  between  the  president  and  the  assistant 
secretary  of  the  corporation  on  one  hand,  and  Sylvester  T.  Everett  on 
the  other  hand,  but  apparently  was  entered  into  by  the  railroad  company 
through  said  officers. 

The  evidence  seems  to  satisfactorily  show  that  beyond  the  knowl- 
edge of  the  president,  secretary,  assistant  secretary,  and  one  other 
director,  the  other  directors  as  individuals  and  the  board  of  directors  as 
a  body  had  no  notice  or  knowledge  of  any  kind  that  this  employment  or 
contract  had  been  entered  into.  And  these  directors,  outside  of  the  four 
mentioned,  testified  that  they  had  no  knowledge  that  Mr.  Everett  was 
engaged  in  the  performance  of  services  for  this  railroad  company. 

We  do  not  think,  however,  in  order  to  sustain  the  defendant's  claim, 
that  it  was  necessary  to  show  a  contract  with  the  corporation,  although  on 
that  point  the  court  charged  the  jury  that  it  was  necessary  to  either  show 
a  contract  with  the  board  of  directors  or  a  ratification  by  them  of  one 
ahready   made. 

Without  extensively  quoting,  reference  may  be  made  to  III  Thomp- 
son's Law  of  Corporations,  sec.  3945,  and  the  case  there  cited,  II  Met- 
calf,  Mass.,  167. 

Same  author,  sec.  8956,  says : 

'•'The  execution  of  the  necessary  written  instruments  to  effectuate 
the  powers  thus  possessed  by  such  committee,  being  a  mere  ministerial 
act,  the  committee  has,  no  doubt,  the  power  to  appoint  an  attorney  in 
fact  or  sub-agent  to  execute  such  instruments." 

And  the  same  author,  Vol.  IV,  sec.  4669,  refers  to  numerous  acts 
which  have  been  held  valid  on  the  part  of  the  president  of  the  corpora- 
tion without  express  authority.  Among  others,  "  to  employ  a  broker  to 
sell  certain  stock  which  the  bank  has  taken  to  secure  a  loan." 

Section  6866  refers  to  the  powers  of  the  president  or  secretary  or  man- 
aging officer,  to  employ  an  attorney  to  prosecute  or  defend  litigation, 
and  referring  to  authorities  in  9th  page,  496;  5  Denio,  856;  61  Missouri, 
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89-94;  2  Metcalf,  Ky.,  240.  Also  sec.  4970,  referring  to  a  case  in  13 
Col.,  534.  And  as  to  the  general  doctrine  upon  this  subject,  1  refer  to 
the  same  author,  sec.  4881 : 

The  stockholders  in  this  case  had  conferred  upon  the  board  of 
directors  the  power  not  only  to  make  out  the  evidences  of  debt  and  exe- 
cute them,  but  to  negotiate  and  .sell  them.  The  board  conferred  upon 
its  president  and  secretary  practically  the  same  power.  Hence  we  think 
the  president  and  secretary  might  authorize  one  engaged  in  the  business 
of  negotiating  lor  purchasers  of  such  securities,  to  negotiate  for  the  sale 
of  these,  and  that,  if  the  defendant,  pursuant  to  this  authority  verbally 
in  the  first  instance,  but  afterwards  reduced  to  writing,  performed  serv- 
ices, and  on  March  I2lh  the  power  of  the  president  was  confirmed  by  the 
resolution  of  the  board,  then  he  might  recover  what  those  services  were 
reasonably  worth. 

It    is  urged,  in   the  second  place,  that    the  charge   of  the  court  is 
erroneous  in  this  respect,  that  the  court  said  to  the  jury,  "  the  testimony 
of  experts  in  the  form  of  an  opinion  as  to  the  value  of  such  services 
based'upon  an  assumed  state  of   facts — a   supposed  state  of    facts — is 
entitled  to  little  weight  if  the  facts  assumed,  or  any  material  part  thereof, 
as  the  basis  of  their  opinion,  are  not  true."     There  is  a  little  more  in 
the  charge  to  the  same  effect.     And  we   think  that  this  portion  of  the 
charge  is  not  supported  by  the  authorities,  especially.  Church  v.  Crocker, 
4  Circ.  Dec,  619;  also,  28  O.  S.,  547.     We  should  be  obliged  to  hold 
this  was  erroneous,  but  curiously  enough,  before  the  court  proceeded 
to  give  its  general  charge,  the  plaintiff  requested  certain  matters  to  be 
given  in  the  charge  to  the  jury,  and  among  others,  the  following : 

"14.  Testimony  of  experts  in  the  form  of  opinions  based  upon  an 
assumed  state  of  facts,  is  entitled  to  but  little  weight  if  the  facts  assumed, 
or  any  material  part  thereof,  as  the  basis  of  their  opinions,  is  not  true.*' 

According  to  our  analysis  of  this  request  and  the  charge  upon  that 
subject,  they  are  substantially  identical  in  form  and  effect,  and  the 
plaintiff  having  requested  the  court  to  give  that  to  the  jury,  can  hardly  take 
advantage  of  it  by  exception  or  objection  now  after  the  court  has  given  it. 

3d.  Passing  from  the  charge  upon  the  subject  of  expert  evidence, 
there  are  numerous  objections  to  the  form  of  questions  and  the  charac- 
ter of  the  testimony  given  in  response  thereto,  throughout  the  record. 
On  page  250  is  the  first  of  these,  and  it  contains,  as  a  fact,  one  statement 
that  is  carried  into  very  many  of  the  questions  in  this  record,  and  may 
be  disposed  of  in  passing  upon  this  single  question.  The  witness  is 
inquired  of,  in  substance,  what  would  be  a  fair  commission  for  selling 
^1,000,000  of  five  per  cent,  bonds  running  eighteen  years  and  condi- 
tioned upon  the  paying  off  of  a  prior  $500,000  mortgage  and  cancelling 
certain  floating  indebtedness?  The  attorney,  in  a  second  question,  says, 
you  would  have  to  take  it  for  granted  that  the  company  placed  a  miinmum 
limit  of  95,  and  that  the  bonds,  in  point  of  fact,  were  placed  at  from  98 
to  par.  Again,  the  attorney  says,  before  the  answer  comes  in,  placing 
them  at  from  98  to  par,  the  minimum  price  for  the  sale  of  the  bonds  by 
the  company  being  95.  To  all  of  this  there  are  proper  objections,  and 
the  witness  answers  that  the  commission,  under  these  circumstances, 
would  be  3^  to  6  per  cent. 

The  difficulty  with  this  question  arises  from  the  assumption  that  the 
company  had  authorized  the  sale  of  these  bonds  at  95.  From  first  to 
last  of  this  record  there  is  produced  no  action  of  the  company  fixing  the 
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minimum  price  at  which  these  bonds  were  to  be  sold,  no  action  of  the 
company  fixing  any  price  at  which  they  should  be  sold,  no  action  by  the 
company,  by  its  board  of  directors  or  stockholders,  authorizing  any  com- 
mittee of  its  own  number  to  fix  a  price  at  which  these  bonds  should  be 
sold,  no  resolution  authorizing  the  president  and  secretary  to  fix  such 
price,  and  we  are  constrained  to  hold  that  upon  the  proposition  of  the 
power  to  fix  a  price  less  than  par,  that  the  president  or  secretary  or  other 
oflBcer  or  person  having  only  a  general  authority  to  negotiate  for  the  sale 
of  bonds  has  no  power  to  sell  the  same  at  less  than  par  without  the  con- 
currence of  the  board  of  directors  in  his  act,  and  hence  to  say  that  the 
minimum  price  fixed  for  these  bonds  was  ninety-five  cents  on  the  dollar 
is  an  assumption  not  supported  by  the  proof.  The  only  ground  for  that 
arises  in  the  written  contract  set  forth  in  defendant's  answer,  in  which 
the  defendant  is  authorized  to  negotiate  these  bonds  at  a  price  not  less 
than  ninety-five  cents  on  the  dollar  ;  but,  as  I  have  suggested,  the  presi- 
dent had  not  any  authority  to  fix  that  price,  and,  consequently,  had  no 
authority  to  authorize  the  defendant  to  fix  that  price  as  a  minimum,  and 
hence,  it  was  an  improper  act  to  put  into  a  hypothetical  question. 

A  reading  of  these  questions  and  the  answers  thereto  indicate  that 
the  witnesses  generally  gave  considerable  importance  to  the  fact  that  the 
company  were  willing  to  sell  these  bonds  at  ninety-five  cents  on  the  dol- 
lar, and  that  this  broker  had  negotiated  their  sale  at  ninety-eight  cents  or 
par,  and  it  had,  in  our  judgment,  considerable  efiect  in  determining  the 
amount  of  commission  testified  to  by  these  various  witnesses.  , 

On  page  287  ol  the  record  a  hypothetical  question  is  asked,  substan- 
tially in  this  form  :  What  would  be  a  fair  compensation  for  the  sale  of 
these  bonds,  running  eighteen  years,  bearing  five  per  cent,  interest,  the 
sale  being  made  at  ninety-eight  cents,  and  from  the  proceeds  pay  off  a 
mortgage  of  ^500, 000,  '*Mr.  Sylvester  T.  Everett  managing  all  the  de- 
tails of  the  transaction  and  paying  his  own  expenses?**  We  think  that 
is  an  unfair  assumption.  The  question  should  state  the  precise  facts, 
whether  these  are  but  few  in  number  or  many,  which  it  is  claimed  the 
evidence  tends  to  prove  were  the  acts  performed  in  the  sale  of  these 
bonds  and  the  earning  of  this  commissiofi,  and  to  inject  into  the  ques- 
tion "managing  all  the  details  of  the  transaction"  is  meaningless,  or 
if  it  has  a  meaning,  may  well  be  misleading,  and  the  question  should 
not  have  been  allowed. 

On  pages  377  and  378  of  the  record  are  questions  asked  of  the  witness 
Lamprecht,  in  one  of  which  is  stated  this  hypothesis :  *'  Before  going  East 
he  executes  one  note,  signed  by  himself,  for  $100,000,  endorsed  by  The 
East  Cleveland  Railroad  Co.;  endorses  another  note,  executed  by  The  East 
Cleveland  Railroad  Co.,  to  raise  money  to  pay  off  the  $200,000,  with  accru- 
ing interest,  on  the  note  secured  by  mortgage  for  $600,000  in  the  East.'* 

We  think  those  facts  should  have  been  omitted  from  that  question^ 
and  that  the  question  was  incompetent  in  the  form  in  which  it  was  made. 

Defendant's  cause  of  action  is  not  for  commissions  earned  in  endorsing 
paper,  and,  so  far  as  anything  in  this  record  is  concerned,  there  is  nothing 
to  show  but  that  this  was  always  an  accommodation  on  the  part  of  the  de- 
fendant, and  there  was  no  understanding  or  agreement  with  the  president  or 
any  other  officer  of  the  corporation  that  the  defendant  was  to  be  paid  for 
fi)rtch  endorsements,  and  that  should  have  been  omitted  from  the  question. 

All  of  these  questions,  then,  to  which  special  reference  has  been 
made,  were  erroneous,  and  we  think  their  answers  had  considerable  effect 
upon  the  verdict  in  this  case. 
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4tb.  Considerable  has  been  said  about  the  charge  of  the  court  upon 
the  subject  of  ratification. 

We  do  not  think  anything  in  the  charge  of  the  conrt  is  erroneotis 
upon  that  subject  unless  it  may  be  said  that  the  court  gave  too  great 

Prominence  to  that  question,  and  the  charge  is  thereby  misleading, 
^here  is,  in  our  judgment,  no  evidence  in  this  case  upon  the  subject  of 
ratification.  Defendant  was  entitled  to  recover,  if  at  all,  upon  his  con- 
tract of  employment.  He  has  certainly  shown  no  ratification  of  the  con- 
tract that  would  authorize  him  to  recover.  We  do  not  discuss  or  think 
it  necessary  to  discuss  whether  he  should  have  pleaded  that  or  not.  But 
the  court  might  well  have  omitted  considerable  in  the  charge  upon  the 
subject  of  ratification. 

6th.  We  believe  and  are  constrained  to  hold  that  this  verdict  is 
erroneous  as  to  the  amount  of  it.  We  think  the  weight  of  the  evidence 
Indicates  that  the  defendant  was  not  entitled  to  recover  as  his  compensa- 
ition  for  the  services  rendered,  in  any  event,  a  sum  exceeding  the  amount 
4>f  the  proceeds  of  the  bonds  he  admitted  he  had  received. 

Shortly  after  the  time  when  defendant  alleged  he  performed  the 
'Services,  the  president  called  upon  him  for  his  bill,  and  he  made  a 
written  statement  to  the  railroad  company,  in  which  he  charged  the 
company  for  various  services  performed  by  him,  for  various  sums  of 
money  paid  to  and  for  its  use,  and  charged  himself  with  the  receipt  of  the 
|15,000  worth  of  bonds  as  well  as  others  balancing  the  account,  and  so 
far  as  his  act  goes,  satisfying  his  daim  against  the  company  by  the  re- 
ceipt and  credit  of  $16,000.  That  was  an  important  act,  and  the  jury 
ought  to  have  been  instructed  that  it  was  entitled  to  great  weight,  and  we 
think  it  is  fair  to  say  that  from  all  this  evidence  plaintiff  ought  not  to  re- 
cover a  new  and  greater  amount  than  that  which  he  accepted,  received, 
and  notified  the  company  was  a  full  payment  from  it.  It  has  more 
weight  than  a  mere  account;  it  has  the  effect  of  a  receipt  in  full  to  the 
company ;  and,  while  a  receipt  may  be  explained,  there  seems  to  be  noth- 
ing here  explaining  it,  or  no  explanation  other  than  that  the  amount 
credited  was  not  as  much  as  the  services  were  worth  in  the  opinion  of  the 
witness  given  at  this  trial. 

We  conclude,  therefore,  that  because  the  amount  of  the  recovery  of 
the  defendant  is  in  excess  of  the  amount  he  is  entitled  to  receive,  and  be- 
cause of  the  introduction  of  this  evidence  based  upon  improper  hypothet- 
ical questions  as  referred  to,  that  the  judgment  in  this  case  must  be 
reversed. 
Cau^well,  J. 

The  court  below,  on  the  question  of  the  authority  of  the  committee 
appointed  to  negotiate  these  bonds,  on  the  authority  of  the  president  to 
appoint  Sylvester  T.  Everett  to  aid  and  assist  the  committee,  charged  the 
law  in  sudi  a  manner  that  the  plaintiff  in  error  in  not  complaining  of  it, 
and  there  is  no  cross-petition  in  error,  so  that  the  law,  as  charged  by  the 
court  below,  is  not  involved  in  this  case  in  the  trial  here,  and,  not  being 
involved,  I  do  not  want  it  understood  that  I  am  committed  to  that  prop- 
osition of  law. 
Marvin,  J. 

I  concur  in  the  opinion  as  read. 

Dickey,  Brewer  &  McGawan\  Everett,  Weed,  Meats  d*  Shu,  for 
plaintiff  in  error. 

/.  M.Jones  and  IV.  W.  Boynian,  for  defendant  in  error. 
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BOARDS  OP  EDUCATION— CLASSIFICATION   OF  CITIES. 

[Lucas  Circuit  Court,  March  31, 1898.] 
King,  Haynes  and  Parker,  JJ. 

Stats   of  Ohio   bx   rbl.   Jambs    M.   Cahoo   ▼•  Thb  Board  of 
Elections  of  Toledo. 

1.  Act  of  March  23,  1898,  Providing  for  thb  Rborgaiozation  of  Boards 
OP  Education  Appubs  to  Tolbdo. 

The  act  passed  by  the  legislature,  March  28, 1898,  entitled,  **  An  act  to  provide 
for  the  reorganization  of  boards  of  education  in  districts  of  a  city  of  the 
third  grade  of  the  first  class,"  applies  to  the  city  of  Toledo,  and  the  board  of 
elections  of  said  dty  is  justified  in  placing  upon  the  ticket  the  names  of  the 
candidates  placed  in  nomination  under  this  act 

2.  TOI3DO  19  A  City  op  the  Third  Gradb,  First  Ci^ass. 

The  city  of  Toledo  is  a  municipal  corporation  of  the  third  grade  of  the  first 
class. 

Haynes,  J. 

A  petition  is  filed  in  this  case  for  a  mandamus  to  compel  the  board 
of  elections,  defendants  therein,  to  place  npon  the  ticket  or  official  toi- 
let to  be  voted  at  the  election  in  April,  1898,  the  name  of  James  M. 
Cahoo  as  the  candidate  of  the  Republican  party  for  member  of  the  board 
of  education  from  the  twelfth  ward  of  the  city  of  Toledo.  An  alterna- 
tive writ  was  issued  upon  that,  returnable  yesterday  morning,  and  at 
that  time  the  defendants  had  filed  an  answer,  in  which  they  admit  cer- 
tain matters  and  demy  others,  the  question  raised  being,  whether  a  cer- 
tain act  passed  by  the  general  assembly  of  the  state  of  Ohio,  March  23, 
1898,  is  a  valid  law  binding  upon  the  board  of  elections  of  the  dty  of 
Toledo?  The  objection  of  the  relator  is,  that  by  the  terms  of  said  act 
the  law  is  not  applicable  to  the  city  of  Toledo  and  is  not  binding  upon 
the  board  of  elections  of  this  county.  The  act  is  entitled:  '*An  act  to 
provide  for  the  reorganization  ol  boards  of  education  in  districts  of  a 
city  of  the  third  grade  of  the  first  class"  and  the  first  section  provides: 

**That  all  boards  of  education  in  city  districts  of  the  third  grade  of 
the  first  class  shall  consist  of  five  members,  all  of  whom  shall  be  elected 
by  the  qualified  electors  for  school  purposes  residing  in  such  city,  and 
such  board  shall  meet  on  the  first  and  third  Mondays  of  each  month 
during  the  school  year,  and  it  may  hold  such  special  meetings  as  it  may 
deem  necessary.  * ' 

In  order  to  arrive  at  a  better  knowledge  of  the  laws  relating  to  school 
districts  and  municipal  corporations,  I  will  briefly  refer  first  to  sec.  8885, 
Rev.  Stat., where  it  is  provided: 

**The  state  is  hereby  divided  into  school  districts  to  be  styled  re- 
spectively city  districts  of  the  first  grade  of  the  first  class,  city  districts  of 
the  second  grade  of  the  first  class,  city  districts  of  the  first  class,  city  dis- 
tricts of  the  second  class,  village  districts,  special  districts  and  township 
districts.*' 

Section  8886,  Rev.  Stat.,  provided  that: 

*' Bach  city  having  a  population  of  ten  thousand  or  more  including 
the  territory  attached  to  it  for  school  purposes,  and  excluding  the  terri- 
tory within  its  corporate  limits  detached  for  school  purposes,  shal  consti 
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tute  a  school  district,  to  be  styled  a  city  district  of  the  first  class;  and 
each  district  that  has  heretofore  been  constituted  a  city  district  of  the 
first  class  shall  remain  such. 

Section  3887,  Rev.  Stat.,  provides  as  follows: 

**Each  city  of  the  second  class,  having  a  population  of  less  than  ten 
thousand,  by  the  last  preceding  census,  including  the  territory  attached 
to  it  for  school  purposes,  and  excluding  the  territory  within  its  corporate 
limits  detached  for  school  purposes,  shall  constitute  a  school  district,  to 
be  st^'led  a  city  district  of  the  second  class.*' 

^nd  then  provision  is  made  for  the  other  districts. 

In  regard  to  municipal  corporations,  sec.  1546,  Rev.  Stat.,  provides, 
in  reG:ard  to  classification,  as  follows: 

' '  Municipal  corporations  are  divified  into  cities,  villages,  and  hamlets; 
cities  are  divided  into  two  classes,  first  and  second;  cities  of  the  first 
class  are  divided  into  three  grades,  first,  second  and  third." 

Section  1547,  Rev.  Stat.,  provided  in  regard  to  population,  and, 
among  other  things: 

* 'Those  which  on  the  first  day  of  July  last,  had,  and  those  which 
hereafter,  on  the  first  day  of  July  in  any  year,  have,  according  to  an 
ofiicial  report  or  abstract  of  the  then  next  preceding  federal  census  more 
than  two  hundred  thousand  inhabitants,  shall  constitute  the  first  grade; 
those  which  on  the  first  day  of  July  last,  had,  and  those  which  hereafter, 
on  the  first  day  ot  July,  in  any  year,  have  when  ascertained  in  the  same 
way,  more  than  ninety  thousand  and  less  than  two  hundred  thousand 
inhabitants,  shall  constitute  the  second  grade;  and  those  which  on  the 
first  day  of  July  last,  had,  and  those  which  hereafter  on  the  first  day  of 
July  in  any  year,  have,  when  ascertained  in  the  same  way,  more  than 
thirty-one  thousand  five  hundred  and  less  than  ninety  thousad  inhabitants 
shall  constitute  the  third  grade.'* 

It  is  admitted  here  that  the  city  of  Toledo  has  a  population  oi  more 
than  ten  thousand,  and  has  had  for  a  long  time,  and  it  thecefore  comes 
within  the  classification  of  a  school  district  to  be  styled  a  city  district, 
and  in  fact  has  been  so  for  many  years.  In  regard  to  the  grade  of  munic- 
ipal corporation,  it  is  now,  and  has  been  for  many  years,  a  city  of  the 
third  grade  of  the  first  class. 

It  is  practically  admitted  here  (and  if  not  admitted,  it  would  be 
apparent)  that  this  act  when  it  provides  for  districts  of  the  third  grade 
of  the  first  class  does  not  refer  to  any  other  class  which  exists  in  the 
state  of  Ohio,  and  the  question  is,  whether  upon  the  whole  act  there  is 
sufficient  to  show  the  intent  of  the  legislature  in  regard  to  the  city  or 
territory  to  be  covered  by  the  act? 

Before  proceeding  to  a  discussion  of  the  act  itself,  it  will  be  proper 
to  read  some  of  the  rules  which  have  been  laid  down  by  the  Supreme 
Court  of  this  state  in  regard  to  the  construction  which  is  to  govern  the 
court  in  examining  the  act.  I  read  from  the  case  of  State  ex  rel.  v. 
Archibald,  Sheriff,  52  O.  S.,  1.  The  case  arose  under  an  act  passed  by 
the  general  assembly  of  the  state  May  21,  1894,  to  establish  a  court  of 
Insolvency  in  counties  containing  a  city  of  the  first  grade  of  the  first 
class.  The  error  in  that  case  was  that  the  election  of  a  judge  was,  by 
the  second  section,  directed  to  be  held  on  the  first  Tuesday  after  the 
second  Monday  of  the  year  1894,  the  general  election  in  fact  occurring 
on  the  first  Tuesday  after  the  first  Monday.  In  regard  to  that  the  rules 
of  the  court  say: 

•*If  there  is  no  error  or  mistake  in  this  statute,  it  must  be  construed 
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and  enforced  according  to  its  letter.  If  there  is  such  error  or  mistake, 
and  the  intention  of  the  legislature  can  be  ascertained,  the  error  or  mis- 
take should  be  corrected  by  the  court. 

*'That  courts  h.we  power  to  correct  errors  and  mistakes  in  stat- 
utes, cannot  be  doubld;  but  such  errors  and  mistakes  must  be  manifest 
beyond  doubt,  either  on  the  face  of  the  act,  or  when  read  in  connection 
with  other  statutes  in  pari  materia, 

'*  When  it  thus  appears  beyond  doubt  that  a  statute,  when  read  liter- 
ally as  printed,  is  impossible  of  execution,  or  will  defeat  the  plain  object 
of  its  enactment,  or  is  senseless,  or  leads  to  ab.surd  results  or  conse- 
quences, a  court  is  authorized  to  regard  such  defects  as  the  result  of  error 
or  mistake,  and  to  put  such  construction  upon  the  statute  as  will  correct 
the  error  or  mistake,  by  carrying  out  the  clear  purpose  and  manifest 
intention  of  the  legislature.  The  error  or  mistake  as  well  as  the  proper 
correction,  must  appear  beyond  doubt  from  the  face  of  the  act,  or  when 
read  in  connection  with  other  acts  in  pari  ^naieria. 

The  Supreme  Court  of  Pennsylvania  states  the  rule  in  these  words: 
**The  power  is  undoubted,  btit  it  can  only  be  exercised  when  the  error  is 
so  manifest,  upon  an  inspection  of  the  act,  as  to  preclude  all  manner  of 
doubt,  and  when  the  correction  will  relieve  the  sense  of  the  statute  from 
actual  absurdity,  and  carry  out  the  clear  purpose  of  the  legislature." 

An  eminent  text  \vriter  states  the  rules  thus:  'The  power  to  make 
such  corrections  is  well  established,  but  it  is  exercised  only  when  the 
error  is  so  manifest  as  to  leave  no  doubt  in  the  judicial  mind  as  to  the 
actual  intent  of  the  legislature.'* 

Then  follows  cases  to  the  same  effect  cited  in  the  report.  Other  cases 
are  cited  in  Ohio  which  practically  lay  down  the  same  rule,  but  this 
last  decision  of  the  Supreme  Court  is  sufficient  for  our  purpose  on  this 
occasion.  I  have  said  that  the  city  of  Toledo  was  included,  or  is  a  city 
district  of  the  first  class.  There  are  many  districts  of  that  class  compris- 
ing a  very  large  number  of  cities  in  the  state  of  Ohio.  I  have  said  that 
it  is  a  municipal  corporation  of  the  third  grade  of  the  first  class.  I 
believe  it  is  the  only  one  of  that  class  in  the  state  of  Ohio,  at  this  time 
or  that  has  been  in  the  state  of  Ohio  at  any  time.  It  will  be  observed 
that  the  act  as  it  was  passed  provided,  that,  **in  city  districts  of  the 
third  grade  of  the  first  class,"  not  of  cities  of  the  third  grade  first  class 
or  districts  in  cities  of  the  third  grade  first  class,  but  "city  districts  of 
the  third  grade  of  the  first  class."  Standing  alone,  that  description 
would  not  be  applicable  to  any  school  dristrict  of  the  state  of  Ohio,  and 
we  must  look  to  the  whole  bill  for  the  purpose  of  ascertaining  whether 
there  is  sufl5cient  in  it  to  enable  us  to  apply  it  to  any  school  district  in 
the  state  of  Ohio.  It  has  already  been  pointed  out  that  in 
this  first  section  after  providing  that  in  city  districts  of  the  third 
grade  of  the  first  class  there  should  be  five  members,  it  provides:  "All 
of  whom  shall  be  elected  by  the  qualified  electors  for  .school  purposes 
residing  in  such  city."  No  city  having  been  referred  to  before  that 
time,  it  is  manifest,  we  think,  that  there  had  been  at  some  time  or  was 
in  the  mind  of  the  persons  who  drew  this  bill  a  reference  to  some  city; 
and  in  the  second  section  ot  the  act  it  provides  that  *  *the  board  of  elections 
shall  publish  the  names  of  such  candidates  in  the  daily  papers  of  the 
city** — not  the  city  district,  but  **of  the  city, "  referring  evidently  to  some 
city. 

In  section  four  it  provides:  ^ 

'  *Sucb  board  shall  also  have  the  powers  specified  in  sec.  39941  relativet 
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to  refunding  bonded  indebtedness,  and  it  shall  have  all  the  powers  and 
perform  all  the  duties  which  by  existing  laws  are  vested  in  and  to  be 
exercised  by  boards  of  education  in  cities  of  the  third  grade  of  the  first 
class  relative  to  any  library  board  and  university  board  therein  or  other- 
wise." 

In  sec.  10  it  provides  that: 

'*The  city  treasurer  of  such  city,  shall  be  ex  officio  the  treasurer  of 
the  board  of  education  in  such  district.*' 

In  sec.  16  it  provides,  that: 

*'The  members  of  the  board  of  education,  in  cities  of  the  third  grade 
of  the  first  class,  in  office  when  this  act  takes  effect,  shall  continue  in  office 
until  the  school  board  is  organized  as  herein  provided,  at  which  time  their 
powers  and  duties  shall  cease  and  determine,  and  their  offices  thenceforth 
shall  be  and  are  hereby  abolished.'* 

Twice  at  least  it  refers  to  boards  of  education  of  cities  of  the  third 
'grade  of  the  first  class:  in  sec.  4  and  in  sec.  15.    That,  of  course,  does 
not  describe  technically  a  city  board  of  education  of  the  first  class,  and 
the  question  is,  to  whom  and  to  what  does  it  refer? 

We  had  a  question  before  us  two  years  ago,  involving  a  statute  which 
was  passed  with  reference  to  the  subject  of  taxation,  which  was  decided 
at  the  September  Term,  1896,  but  was  never  reported.  In  that  case  man- 
damus was  brought  to  compel  the  auditor  ot  this  county  to  place  upon  the 
tax-duplicate  a  levy  of  seven  mills  on  lihe  dollar  provided  by  the  general 
statutes  of  the  state  of  Ohio  for  contingent  purposes  of  the  school  board. 
It  will  be  remembered  that  funds  used  for  the  purpose  of  carrying  forward 
the  schools  are  raised:  First,  by  a  general  tax  levied  by  the  state  author- 
ities; second,  by  the  proceeds  of  certain  school  lands  in  the  state;  and 
then  it  is  provided  that,  as  a  contingent  fund,  boards  of  education  may 
themselves  levy  certain  sums  of  money  provided  by  the  general  statute, 
not  to  exceed  seven  mills  on  the  dollar.  This  particular  act  in  question 
was  sec.  2690^,  Rev.  Stat.,  and  provided: 

**No  tax  shall  be  levied  upon  the  property  of  any  such  city,  by  the 
council  thereof,  or  any  other  authority  therein,  except  by  the  boards  of 
education  in  cities  of  the  first  grade  of  the  first  class,  and  in  cities  of  the 
third  grade  of  the  first  class,  for  school  and  educational  purposes,  until 
approved  by  the  board  of  tax  commissioners  aforesaid.  Provided  that 
in  cities  of  the  third  grade  of  the  first  class  boards  of  education  shall  not 
levy  in  excess  of  five  and  one-half  mills  upon  the  dollar  of  the  taxable 
property  thereof  in  any  one  year." 

We  held  in  that  case  that  the  act  applied  to  the  city  of  Toledo;  and 
we  held  the  act  to  be  a  valid  act  and  rendered  judgment  accordingly.  Aside 
from  that  decision,  we  think  there  is  no  question,  but  what  in  these  places 
where  it  speaks  in  the  act  of  boards  of  education  in  cities  of  the  third 
grade  of  the  first  class,  it  refers  to  the  board  of  education  in  the  city  of 
Toledo.  In  sec.  4,  in  the  provision  relating  to  the  refunding  of  the 
bonded  indebtedness,  it  says  it  shall  have  the  powers  specifiSl  in  a 
certain  section  relating  to  that  and  says,  **  It  shall  have  all  the  powers 
and  perform  all  the  duties  which  by  existing  laws  are  vested  in  and  to 
be  exercised  by  boards  of  education  in  cities  of  frhe  third  grade  of  the  first 
class  relative  to  any  library  board  and  university  board  therein  or  other- 
wise." The  city  of  Toledo  has  a  library  board,  over  which  the  board  of 
education  exercises  some  power — ^probably  in  appointing  a  trustee — and 
it  has  a  university  board,  in  relation  to  which  the  board  of  education  also 
exercises  some  power,  and  we  think  there  is  no  question  but  what  that 
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clause  refers  to  the  board  of  education  of  the  city  of  Toledo,  as  the  law 
stands,  and  to  none  other. 

But,  in  sec.  15  it  provides  that:  "The  members  of  the  board  of  edu- 
cation, in  cities  of  the  third  grade  of  the  first  class,  in  office  when  this 
act  takes  place  shall  continue  in  office  until  the  school  board  is  organized 
as  herein  provided,  at  which  time  their  powers  and  duties  shall  cease  and 
determine,  and  their  offices  thenceforth  shall  be  and  are  hereby  abolished.'* 
The  court  thinks  there  is  no  question  but  what  that  applies  to  the  city 
of  Toledo  and  to  the  board  of  education  of  the  city  of  Toledo,  and  it 
clearly  provides  that  the  board  shall  cease  and  determine  at  a  certain 
time — in  a  certain  event — **their  offices  thenceforth  shall  be  and  are 
hereby  abolished."  That  it  was  the  intention  of  the  legislature  to  abol- 
ish the  board  of  education  of  the  city  of  Toledo  as  it  exists  at  the  present 
time,  this  court  thinks  there  can  be  no  question;  and  the  queston  is 
whether  the  legislature  intended  to  abolish  the  existing  board  without 
providing  some  other  board  in  its  place? 

We  think  it  clearly  manifest,  that  the  intention  of.  the  legislature 
was,  first  to  provide  for  a  new  board  of  education  for  the  city  of  Toledo; 
and  that  upon  the  election  taking  place  that  the  existing  board  of  educa- 
tion should  cease  and  determine.  To  hold  to  the  construction  claimed 
on  behalf  of  the  relator,  would  be  to  hold  that  the  legislature  in  passing 
this  act  had  passed  an  act  which  was  of  no  force  whatever,  applying  to 
no  territorial  district  in  the  state  of  Ohio  and  no  school  distrct,  and  that 
it  was  a  mere  nullity.  This  certainly  was  not  the  intention  of  the  legis- 
lature; it  intended  to  create  a  school  board.  That  is  manifest  from  a 
reading  of  the  statute.  We  think  the  clear  conclusion  is  that  this  act 
should  be  read  substantially  as  if  it  provided  for  the  reorganization  of 
boards  of  education  in  city  districts  of  a  city  of  the  third  grade  of  the 
first  class,  and  that  that  construction  would  make  it  an  act  which  would 
be  uniform  and  about  which,  so  far  as  the  classification  is  concerned, 
and  the  board  of  election  is  concerned,  there  would  be  no  question  what* 
ever. 

We  are  therefore  clearly  of  the  opinion  that  this  act  should  be 
read  in  that  manner  and  that  it  is  of  binding  force  upon  the  city 
of  Toledo:  that  the  board  of  elections  is  justified  in  its  action  in  placing 
upon  the  ticket  the  names  of  the  candidates  placed  in  nomination  under 
this  act. 

There  were  some  other  questions  referred  to  in  regard  to  this  act, 
but  we  do  not  pass  upon  them :  we  pass  simply  upon  the  question  before 
us  in  this  proceeding.  We  hold  therefore  that  the  petition  oi  the  relator 
should  be  dismissed,  at  his  costs. 

C.  F.  Watts  and  H.  A.  Merrill,  for  relator. 

George  B.  Boone  and  SmUh  &  BeckwUh^  for  defendant 
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VERDICTS -STREET  RAILROADS— NEGLIGENCE. 

[Lucas  Circuit  Court,  February  21,  1896J 
King,  Hajnies  and  Parker,  JJ. 

The  Toledo  Electric  St.  Ry.  Co.  and  The  Toledo  Consolidated 
St.  Ry.  Co.  v.  Edward  Bateman. 

1,  Thk  Court  wili*  Indulge  every  Possible  Presumption  in  Favor  mr  a  Gen- 
eral Verdict. 

Wliere  error  is  prosecuted  on  account  of  the  trial  court  having  overruled  a 
motion  for  judgment  on  the  answer  to  special  interrogatories  nolwithsiaml 
ing  the  general  verdict,  and  where  the  evidence  is  not  before  the  court  of 
error  it  will  indulge  every  possible  presuuiptiou  m  favor  of  the  general  ver- 
dict. 

2.  General  Verdict  must  Prevail,  When. 

The  general  verdict  must  prevail  if  reconcilable  with  the  answers  to  the  special 
interrogatories  upon  any  state  of  facts  provable  under  ihe  issues  in  the  case. 

Z.  Evidence  not  in  Variance  with  Allegations  of  His  Petition. 

Under  an  allegation  that  plaintiff  while  a  passenger  on  defendant's  street  car 
was  violently  thuown  therefrom  and  injured  because  of  a  collision  of  the  car 
in  which  plaintiff  was  riding  with  another  car,  and  that  such  collision  wati 
caused  by  the  negligence  of  defendant's  servants  operating  such  cars,  the 
plainti6f  might  prove  that  she  was  thrown  from  the  car  before  the  actual 
collision  of  the  cars,  or  that  she  jumped  from  her  car  to  escape  the  impend- 
ing peril  of  a  collision  about  to  occur,  aud  such  proof  in  either  case  as  to  the 
manner  in  which  she  was  injured  would  not  amount  to  a  material  variance. 

4.  Special  Finding  not  Repugnant  to  the  General  Verdict. 

Therefore,  a  special  finding  to  the  effect  that  plaintiff  had  left  the  car  before 
the  collision  and  was  not  upon  it  at  the  moment  of  the  collisiotl,  is  not  irre- 
concilably repugnant  to  the  general  verdict  in  her  favor. 

Parker,  J.  (orally.) 

The  action  in  the  court  below  was  brought  by  Edward  Bateman,  on 
account  of  injuries  received  by  his  wife  through  alleged  negligence  on 
the  part  of  The  Toledo  Electric  Street  Railway  Company  and  The  Toledo 
Consolidated  Street  Railway  Company,   the  defendants  below. 

The  part  of  the  petition  which  charges  acts  of  negligence  upon  the 
part  of  defendants  below  which  are  alleged  to  have  been  the  cause  of 
the  injuiy  to  the  plaintiff's  wife  and  which  set  forth  the  manner  in  which 
she  received  the  injury,  read  as  follows: 

**  While  said  Amanda  E.  Bateman  was  such  passenger  on  such  street 
car  and  while  said  car  was  being  so  propelled,  managed  and  run  by  said 
defendant,  The  Toledo  Electric  Street  Railway  Company,  upon  and  along 
sa'rd  sH-eet  railroad  upon  said  Ottawa  street,  and  while  a  street  car  cf  the 
defent'.ant,  The  Toledo  Consolidated  Street  Railway  Company,  was  also 
being  managed  and^  operated  by  said  defendant  upon  and  along  said  street 
railroad  upon  said  Ottawa  street,  by  reason  of  the  gross  carelessness  and 
negligtnceof  said  defendants  and  each  of  them  and  their  agents,  servants 
and  employees  respectively,  in  the  running,  operating  and  managing  of 
said  street  cars,  the  said  car  of  said  defendant.  The  Toledo  Electric  Street 
Railway  Company,  in  and  upon  which  said  Amanda  E.  Bateman  was  a  pas- 
senger as  aforesaid,  was  violently  run  and  thrown  against  the  said  car  of  said 
defendant,  The  Toledo  Consolidated  Street  Railway  Company,  which  was 
then  upon  the  same  track  of  said  street  railroad  with  the  car  of  the  said 
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defendant,  The  Toledo  Electric  Street  Railroad  Company,  and  then  and 
thereby  said  Amanda  £.  Bateman  was  violently  thrown  from  said  car  (the 
car  being  such  car  as  is  known  as  an  open  car)  to  the  street  and  was 
greatly  shocked  and  strained  and  parts  of  her  right  leg  were  severely 
bruised,"  etc. 

Separate  answers  were  filed  by  the  defenda*nts,  which  are  identical 
in  form,  and  which  deny  the  acts  of  negligence  alleged,  and  charge  that 
the  wife  of  plaintiff  below  was  guilty  of  contributory  negligence,  but  do 
not  particularize  any  acts  of  contributory  negligence. 

The  case  was  tried  to  a  jury,  which  trial  resulted  in  a  verdict  for 
five  hundred  dollars  in  favor  of  the  plaintiff  below  against  The  Toledo 
Electric  Street  Railway  Company,  (but  in  favor  of  The  Toledo  Consoli- 
dated Street  Railway  Company  and  against  the  plaintiff  below)  upon  which 
verdict  judgment  was  entered. 

In  addition  to  the  general  verdict  in  favor  of  the  plaintiff  below  there 
were  special  findings  of  facts  upon  interrogatories  propounded  to  the  jury. 
Upon  the  coming  in  of  these  verdicts,  a  motion  was  made  on  behalf  of 
The  Toledo  Electric  Street  Railway  Company  for  a  judgment  in  its  favor 
against  the  plaintiff  below  upon  these  special  findings  of  fact  notwith- 
standing the  general  verdict. 

The  specfial  findings  of  fact  were  as  follows: 

**First  Question:  Was  Amanda  E.  Bateman  on  the  car  of  The  Toledo 
Electric  Street  Railway  Company  at  the  time  of  the  collision  between  that 
car  and  the  car  of  The  Toledo  Consolidated  Street  Railway  Company? 
Answer:     No. 

**Second  Question:  Did  Amanda  E  Bateman  leave  the  car  in  which 
she  was  a  passenger  before  the  collision  between  the  two  cars  actually 
occurred?     Answer;     Yes. 

'*Third  Question:  Which  company  owned,  maintained  and  operated 
the  trolley- wire  which  broke?  Answer:  The  Toledo  Consolidated  Street 
Railway  Company. 

Signed,     George  W.  Boos,  Foreman." 

It  is  contended  on  behalf  of  plaintiffs  in  error  that  this  special  finding 
is  inconsistent  with  the  general  verdict  upon  the  issues,  and  that  there- 
fore, undersea.  5202,  Rev.  Stat.,  this  motion  should  have  been  sustained. 
That  section  reads  as  follows: 

*'When  the  special  finding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  may  give  judg- 
ment accordingly." 

This  inconsistency,  however,  must  be  an  irreconcilable  inconsistency. 
The  antagonism  must  be  beyond  the  power  of  being  removed  by  any 
evidence  legitimately  admissible  under  the  issues.  Amidon  et  al.  v.  Gaff 
et  al.,  24  Ind.,  128. 

The  provisions  of  the  Indiana  Code  to  which  this,  and  other 
decisions  to  which  I  shall  refer,  relate  are  precisely  identical  with  the 
provisions  of  our  code  which  I  have  read,  and  I  call  attention  to  several 
decisions  of  the  Supreme  Court  of  that  state  bearing  upon  this  question. 

"Judgment  will  not  be  directed  against  a  party  in  whose  favor  a 
general  verdict  has  been  rendered,  unless  the  antagonism  of  answers  to 
special  interrogatories  is  such  that  the  special  findings  can  not  on  any 
hypothesis  be  reconciled  with  the  general  verdict."  Indianapolis  &  St.  L. 
R.  R.  Co.  v. ,  —  Ind.,  — . 

*'Where  the  repugnancy  between  answers  to  interrogatories  and  the 
general  verdict  is  not  such  that  it  could  not  have  been  removed  by  evidence 
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legitimately  admissible  under  the  issues  in  the  cause,  it  is  not  available, 
*    *  '*     Indianapolis  &  Vincennes  R.  R.  Co.  v,  McCaffrey,  62  Ind.,  552. 

On  a  motion  for  judgment  on  the  answers  to  interrogatories,  notwith- 
standing the  general  verdict,  where  the  evidence  is  not  in  the  record,  the 
Supreme  Court  will  indulge  every  possible  presumption  in  favor  of  the 
general  verdict.     Salander  v.  Lock  wood,  66  Ind.,  285. 

**A  general  verdict  will  not  be  controlled  by  answers  to  interrogatories, 
if  reconcilable  therewith  upon  any  supposable  state  of  facts  that  might  be 
proved  under  the  pleadings  and  issues  in  the  case.*'  Higgins  et  al.  v. 
Kendal],  73  Ind.,  522. 

*'The  general  verdict  must  prevail,  if  reconcilable  with  the  answers 
to  interrogatories  upon  any  state  of  facts  provable  under  the  issues  in  the 
case;  what  was  in  fact  proven  is  immaterial."  Stevens  v.  City  of  Logans- 
port,  76  Ind.,  498. 

**In  considering  a  motion  for  judgment  on  special  findings,  notwith- 
standing a  general  verdict,  no  reference  can  be  had  to  the  evidence  I2:iven, 
but  if  by  any  conceivable  evidence  admissible  under  the  issues,  the  special 
findings  can  be  reconciled  with  the  general  verdict,  the  motion  should  be 
denied."     Pitts.,  Cin.  &  St.  L.  Ry.  Co.  v.  Martin,  82  Ind.,  476. 

**An  inconsistency  between  a  general  verdict  and  the  answers  by  the 
jury  to  special  questions  of  fact,  which  will  justify  a  verdict  upon  the  latter 
against  the  former,  must  be  irreconcilable  in  view  of  the  pleadings  alone, 
without  reference  to  the  evidence."     Louthain  v.  Miller,  85  Ind.,  161. 

''Nothing  is  presumed  in  aid  of  the  special  finding  of  facts,  but  every 
reasonable  presumption  is  indulged  in  favor  of  the  general  verdict." 
Lasster  et  al.  v.  Jackman,  88  Ind.,  118. 

We  find  no  authority,  in  Ohio  or  elsewhere,  laying  down  different 
principles;  but  the  decisions  in  the  cases  in  Ohio  to  which  we  have  been 
cited  by  counsel  for  plaintiff  in  error,  are  consistent  with  these  rules. 
The  first  is  Harsh  et  al.  v.  Klepper,  28  O.  S.,  200: 

Reading  from  the  opinion  of  Wright,  J.  "This  was  an  action  upon 
a  promissory  note,  dated  April  15,  1865,  at  one  year,  which  Harsh  had 
signed  as  surety  for  the  other  makers,  John  H.  Tressell  and  L.  R.  Tressell. 

The  evidence  of  Harsh  was:  First,  that  after  he  had  signed  the  note 
and  it  had  been  delivered,  it  was  altered  in  this,  that  the  rate  of  interest 
was  changed  from  six  to  seven  per  cent.  It  was  claimed  and  the  jury 
found  that  the  alteration  was  mde  by  John  H.  Tressell,  one  of  the  prin- 
cipal makers,  with  the  consent  or  by  the  direction  of  plaintiff,  without 
intent  to  injure  or  defraud  Harsh,  but  without  his  knowledge  or  consent. 

It  is  claimed  that  this  is  a  material  alteration,  and  such  as  discharges 
Harsh,  the  surety." 

The  facts  recited  here  were  found  by  the  jury  specially  in  answer  to 
interrogatories.     I  read  from  page  207 : 

'*The  defendant  made  a  motion  for  judgment  non  obstante.  The 
special  verdict  of  the  jury,  found,  in  answer  to  the  third  interrogatory, 
that  the  note  was  altered  by  one  of  the  principals  with  the  consent  or  by 
the  direction  of  the  plaintiff,  and  in  answer  to  the  fifth,  that  it  was  without 
the  consent  of  the  surety,  Harsh. 

"As  we  understand  the  law,  a  material  alteration  of  a  note,  by  a 
principal,  with  the  consent  of  the  owner  and  holder,  and  without  the  con- 
sent of  the  surety,  discharges  such  surety. 

"By  sec.  277  of  the  code  (now  sec.  5202,  Rev.  Stat)  when  the  special 
finding  of  facts  is  inconsistent  with  the  general  verdict,  the  former  con- 
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trols  the  latter,  and  the  court  may  give  judgment  accordingly.  Upon  these 
finding^  therefore,  the  defendant  is  entitled  to  judgment." 

It  is  not  apparent  or  ever  conceivable,  that  any  state  of  facts  could 
have  been  shown  to  nullify  the  effect  of  these  special  findings.  There 
was  no  decision  upon  that  point — the  case  turned  upon  the  single  question 
of  the  materiality  of  the  alteration  as  affecting  the  rights  of  the  sureties. 

Another  case  to  which  we  are  referred  by  counsel  for  plaintiff  in 
error,  is  that  of  Schaefler  v.  Sandusky,  33  O.  S.,  246.  The  only  question 
considered  in  that  case  was  as  to  the  effect  of  the  plaintiff's  contributory 
negligence  shown  by  the  special  findings.  The  finding  of  a  gen- 
eral verdict  to  the  effect  that  the  plaintiff  was  without  fault  and 
the  express  finding  of  the  special  verdict  upon  the  facts,  showing  that 
he  was  guilty  of  negligence,  could  not  be  reconciled  on  any  reasonable 
hypothesis  or  case  that  might  have  been  proven  under  the  issues,  so  that 
the  latter,  viz.;  the  special  findings,  controlled. 

As  to  the  case  at  bar:  Was  the  plaintiff  below  confined  to  proof  of 
an  injury  resulting  not  only  from  a  collision  of  the  cars,  but  from  her 
being  thrown  from  the  car  in  which  she  was  riding  by  the  force  of  the 
collision,  or  might  she  not  have  shown  under  the  pleadings  that  her  injury 
was  due  to  the  negligence  charged  which  resulted  in  the  collision,  but, 
that  she  was  injured,  in  some  other  manner  than  by  being  thrown  from 
the  car  at  the  moment  of  the  collision  and  in  consequence  thereof  ?  We 
are  of  the  opinion  that  the  negligence  charged  is  the  gist  of  the  action, 
and  that  proof  as  to  the  manner  in  which  the  injury  was  received  need  not 
have  been  confined  precisely  and  exactly  to  the  manner  stated  in  the 
petition;  though  if  a  variance  in  these  allegations  as  to  the  manner  in  which 
the  injury  was  received  was  likely  to  prejudice  the  plaintiffs  in  error  in 
their  rights,  an  amendment  of  the  pleadings  might  have  been  required. 
See  sec.  5294,  Rev.  Stat,  and  the  cases  of  Hogg  v.  Zanesville  Canal 
&  Manf.  Co.,   5  O.,  410;  Hoffman  v.  Gordon,  15  O.  S.,  2x1. 

The  fourth  proposition  of  the  syllabus  in  Hoffman  v.  Gordon  supra, 
is  as  follows: 

'*The  petition  charged  defendant  with  flooding  the  plaintiff's  cellar 
by  obstructing  the  street,  and  the  answer  denied  the  charge.  On  the 
trial,  evidence,  admitted  without  objection,  showed  that  the  flooding  was 
occasioned  by  defendant's  wrongful  opening  of  the  sidewalk,  making  a 
channel  through  which  the  water  was  forced  into  the  cellar  by  obstructions 
placed  in  the  street  by  others.  Held :  That  it  was  not  error  for  the 
court,  although  no  amendment  of  the  petition  was  asked  or  made,  to  find 
upon  this  evidence  for  the  plaintiff,  and  to  render  judgment  accordingly. 
Such  proceeding  is  in  conformity  to  sees.  131,  132  of  the  code.'* 

Judge  Welch,  at  page  217,  after  quoting  this  section,  speaks  as 
follows: 

'*This  case  is  within  the  spirit  and  meaning  of  sees.  131  and  133  of 
the  code.  It  is  a  case  of  ^'variance"  such  as  is  contemplated  in  these 
sections,  and  not  a  case  of  "failure  of  proof"  within  the  meaning  01 
sec.  133.  The  "real  controversy"  was,  whether  the  defendant  had 
wrongfully  caused  the  water  to  flow  into  the  plaintiff's  cellar.  The  peti- 
tion alleges  that  he  had,  and  the  answer  denies  the  charge.  True  the  peti- 
tion avers  the  means  by  which  this  was  done,  to  have  been  the  obstruc- 
tion of  the  street  by  the  defendant;  and  the  evidence  shows  that  it  was 
effected  by  removing  the  pavement,  and  thereby  rendering  an  obstruction 
of  the  street  effectual  for  mischief.  Strictly,  this  was  not  an  obstruc- 
tion; bat  without  it  the  actual  obstruction  would  have  been  harmless. 
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A  *Miberar*  reading  of  the  pleadings,  giving  to  their  language  its  ordinary 
and  popular  sense,  as  the  code  seems  lo  require,  would  be  that  they 
intended  to  put  in  issue  the  general  fact,  of  wrongfiilly  causing  the  water 
to  flow  into  the  cellar.  The  parties  must  have  so  understood  them;  for 
they  came  to  the  trial  prepared  with  proof  to  that  extent,  and  mutually 
introduced  it  without  objection  from  either.  The  variation  between  the 
pleading  and  the  proof  is  merely  technical." 

And  the  court  refers  with  approval  to  the  case  of  Hogg  v.  Zanesvilie 
C.  M.  Co.,  5  O.,  410,  heretofore  referred  to. 

The  evidence  submjtted  to  the  jury  is  not  brought  before  us. 

If,  untier  the  issues,  proof  could  have  been  made  without  material 
variance  of  a  state  of  facts  authorizing  a  recovery  and  reconcilable  with 
the  specific  findings  of  facts,  we  are  bound  to  presume  that  such  state  of 
facts  was  established  by  the  evidence,  and  that  the  general  verdict  was 
founded  thereon.  We  must  presume  too  that  this  variance  in  the  proof 
was  made  without  objection.  Hoffman  v.  Gordon,  15  O.  S,,  211;  Speer 
V.  Bishop  et  a!.,  24  O.  S.,  598. 

That  the  pleading  was  not  amended  to  conform  to  the  pi  oof,  as 
provided  for  by  sec.  132,  will  not  constitute  ground  for  the  reversal  of 
the  judgment  on  error.  Sibila  v.  Bahney,  34  O.  S.,  399;  Benninger  v. 
Hess,  41  O.  S.,  64. 

The  special  findings  do  not  exclude  the  hypothesis  that  defendant 
in  error  was  a  passenger  on  the  car  of  the  plaintiff  in  error  at  about  the 
time  of  the  accident,  and  that  immediately  before  such  collision  she  left 
the  car  involuntarily  by  being  violently  thrown  from  said  car,  as  alleged 
in  the  petition,  in  consequence  t)f  the  sudden  checking  of  the  speed  of 
the  car;  or  the  other  hypothesis,  suggested  in  argument,  that  immediately 
before  the  actual  contact  and  collision  of  the  cars  she  jumped,  to  save 
herself  from  imminent  and  impending  peril.  If  the  injury  was  caused  in 
either  manner,  or  if  there  was  a  combination  of  these  causes,  yet  the 
primary  and  proximate  cause  may  have  been  the  negligence  of  the  serv- 
ants of  the  plaintiff  in  error  in  running  and  operating  the  car.  We  think 
that  proof  of  either  state  of  facts  supposed,  together  with  the  other  facts 
necessarily  found  by  the  general  verdict,  and  not  in  any  degree  inconsist- 
ent with  the  special  findings,  would  have  warranted  the  general  verdict, 
and  that  evidence  thereof  would  be  admissible  under  the  issues.  We 
refer  to  Booth  on  Street  Railway  Law,  sec.  383  and  the  cases  there  citedi 
to  the  case  of  Iron  R.  R.  Co.  v.  Mowery,  :i6  O.  S.,  418.  For  the  reasons 
j^ven,  the  judgment  will  be  affirmed. 

Smi^A  &  Baker,  attorneys  for  plaintiff  in  error. 

IV.  H.  Harris  and  C  E.  Sumner^  for  defendant  in  etroc; 
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DEATH  BY  WRONGFUL  ACT— LIMITATIONS, 

[Allen  Circuit  Court,  April  Term  1898.] 
Day,  Price  and  Norris,  JJ. 

Thb  Solor  Refining  Co.  v.  Susan  Elliott,  Admx. 

1.  I/HTTBKS   OF   Administration  Authorized  Administrator  to   Mainta^ 
Action  for  Dkath  Caused  by  Wrongfui«  Act. 

Iretters  of  administration  issued  by  a  probate  court  of  competent  jurisdiction 
authorized  the  administrator  to  maintain  an  action  for  death  caused  by 
wrongful  act  etc,  though  such  letters  disclose  the  fact  that  deceased  left  no 
estate  either  real  or  personal,  and  failed  to  indicate  that  the  appointment  was 
made  for  the  purpose  of  bringing  the  suit. 

2.  Limitation   op   such   Action   was  from   Dbath   of  Pkrson   who   Dibs 

FROM  THE  WrONGFUI,  ACT. 

The  limitation  of  an  action  under  sec  6185,  Rev.  Stat  for  causing  death  from 
wrongful  act,  runs  from  the  death  of  a  person  who  dies  from  the  wron^ul 
act;  and  the  right  to  maintain  the  action,  is  not  affected,  by  the  lapse  of  time 
between  the  injury  and  the  death,  unless  recovery  by  the  deceased  person,  had 
not  death  ensued,  is  barred  by  the  statute  of  limitation  at  the  time  of  death 
a.  Contract  of  Sbtti«bment  made  by  Deceased  in  his  Lifetime  with  Person 

WHOSE  UNLAWFUI*  ACT  IS  THE  CAUSE  OF  DEATH,  EFFECT. 

A  contract  of  settlement  unimpeached  for  cause,  made  by  the  deceased  in  his 
lifetime  with  the  person  whose  unlawful  act  is  the  cause  of  death,  for  tlie 
injury  which  resulted  in  the  death,  the  terms  of  which  contract  were  com- 
plied with,  in  the  lifetime  of  the  deceased,  by  the  party  whose  unlawful 
act  caused  the  death ;  when  so  pleaded,  and  established,  is  a  bar  to  an  action 
by  his  administrator  under  sec.  6134,  Rev.  Stat. 

4.  Section  61^,  Rev.  Stat,  does  not  Create  a  Second  Liabii«ity. 

Section  6134,  Rev.  Stat  which  «irarrants  an  action  for  causing  ileath  by  unlawful 
act,  does  not  create  a  second  liability,  and  is  not  a  double  liability  for  the  same 
wrong,  but  implies  that  the  liability  for  the  wrong  has  not  been  satisfied ; 
that  the  penalty  for  the  wrongful  act  and  result,  has  not  been  paid ;  and  the 
wrong  doer,  being  deemed  to  be  still  liable  for  the  wrong,  the  statute 
determines  in  whose  favor  the  liability  still  exists,  and  points  out  the  remedy 
by  which  satisfaction  of  it  may  be  enforced. 

5.  Such  Action  can  oni«y  be  Maintained  by  thb  Personal  Representa- 
tives OF  THE  Deceased. 

An  action  for  death  by  wrongful  act,  can  onljr  be  maintained  by  the  personal 
repre.«:entative  of  deceased,  when  such  condition  exists,  at  the  time  of  death, 
that  the  deceased,  had  not  death  ensued,  could  have  maintained  an  action  for 
the  injury. 
5.  If  Deceased  Debarred  Himsei.f  from  Recovery  no  Action  would  Arise 
IN  Favor  of  his  Next  of  Kin  at  His  Death. 
If  deceased  in  his  lifetime  debarred  himself  from  recovery,  and  had  no  cause 
of  action   at  the  time  of  his  death,  no  action  would  arise  in  favor  of  his 
next  of  kin  at  his  death,  and  his  administrator  would  be  precluded  from 
maintaining  an  action  under  sec.  6134,  Rev.  Stat 
7.  Contract  of  Settlement  Pleaded  in  Answer*  Met  by  a  General  Denial, 
Effect. 
When  a  contract  of  settlement,  pleaded  in  the  answer,  is  met  by  a  general 
denial,  once  its  execution  is  established,  the  contract  is  beyond  further  attack, 
under  the  issne  as  tendered  by  the  general  denial. 

Error  to  the  Court  of  Common  Pleas  of  Allen  county. 

NORRIS,  J. 

The  defendant  in  error  who  was  the  plaintiff  below,  brought  her 
action  against  the  Solor  Refining  Co.  for  negligently  causing  the  death 
of  John  W.  Elliott.      In  her  petition  she  avers  her  appointment  as  the 
S    O.  C.  D.    15 
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administratrix  of  his  estate,  names  his  next  of  kin  who  survived  him,  and 
says  that  John  W.  Elliott  died  on  February  2, 1894,  and  that  his  death 
was  wrongfully  caused  by  the  defendant,  in  this  way.  On  March  28^ 
1891,  ElUott  was  an  employee  of  the  Solor  Refining  Co.,  as  a  laborer. 
His  duty  was,  to  help  in  the  repair  of  shells,  into  which  vapor  passed 
through  a  compotmd  kept  in  motion  by  bruvshes.  The  shell  head  was  a 
heavy  piece  of  metal. 

Elliott  was  there  by  order  of  his  foreman  assisting  in  placing  the 
shell  head  in  position.  A  rope  attached  to  the  machine  by  which  the 
head  was  being  raised  into  position  was  insecurely  attached,  and  was 
suffered  to  so  remain  through  the  negligence  of  the  foreman,  under  whose 
orders  Elliott  was  acting:  By  reason  of  this  the  rope  gave  way  and 
caused  the  shell  head  to  fall  upon  Elliott,  inflicting  upon  him  injuries,  from 
which  on  February  2,  1894,  he  died.  Elliott  had  no  means  of  knowing, 
and  did  not  know  of  the  condition  of  this  rope  ;  but  the  foreman  had  the 
means  of  knowing,  and  did  know  of  its  condition.  Plaintiff  avers  that 
Elliott  was  in  the  place  assigned  to  him  by  the  foreman,  and  was  with- 
out any  fault  upon  his  part  which  contributed  to. his  injury;  and  that 
Elliott  thus  came  to  his  death  through  the  sole  cause  of  defendant's 
negligence. 

The  defendant  in  its  answer  admits  that  Elliot  was  employed,  that 
he  was  injured,  and  that  he  died ;  and  denies  all  else  in  the  petition. 

It  pleads  as  a  further  defense  that  on  August  28,  1891,  it  made  full 
settlement  with  Elliott,  for  all  loss  and  damage,  by  him  sustained,  by 
leason  of  said  injury ;  that  it  paid  him  the  sum  of  money  stipulated  by 
the  contract,  and  that  Elliott  received  this  sum  in  full  settlement  for  all 
claims  against  defendant  by  reason  of  said  injury.  As  a  third  defense 
the  defendant  pleads  the  statute  of  limitations. 

The  defendant  for  her  reply  denies  the  second  and  third  defenses  in. 
the  answer. 

The  issues  thus  made  up  were  submitted  to  a  jury  which  returned 
a  verdict  for  the  plaintiff.  Defendant  filed  its  motion  for  a  new  trial,  which 
was  overruled,  and  these  proceedings  in  error  are  instituted  for  reversal. 

The  errors  assigned  in  the  motion  for  a  new  trial  and  in  the  petition 
in  error,, are. 

First — Because  the  verdict  is  against  the  weight  of  the  evidence,, 
and  is  contrary  to  the  law  of  the  case. 
,      Second — Error  in  overruling  the  motion  for  a  new  trial. 

Third — Error  in  the  charge  as  given  and  in  refusing  to  charge  as- 
requested,  by  plaintiff  in  error. 

Fourth — Error  in  the  admission  of  evidence  over  the  objection  of 
plaintiff  in  error,  and  in  rejecting  evidence,  offered  by  the  plaintiff  in 
error  to  maintain  the  issue  on  its  part. 

It  is  claimed,  that  the  admission  of  the  letters  of  administration 
was  error.  That  the  letters  upon  their  face  show,  that  there  was  no 
property  upon  which  to  administer :  That  the  purpose  of  the  adminis- 
tration is  to  settle  the  estate  of  the  deceased  person,  and  that  in  this- 
instance  there  is  no  estate ;  and  that  when  an  administrator  is  appointed 
for  the  sole  purpose  of  bringing  an  action,  that  purpose  must  appear  in 
the  record  of  the  proceeding  resulting  in  the  appointment.  The  record 
of  the  probate  court  in  the  matter  of  this  appointment  is  not  before  us ; 
so  that  we  are  unable  to  say  whether  or  not  it  was  affirmatively  found, 
and  of  record,  that  the  purpose  of  this  appointment  was  to  maintain 
this  action.     But  be  that  as  it  may ;  the  action — as  the  one  at  bar — ^is  to- 
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be  brought  and  maintained  by  the  personal  representative  of  the  deceased 
person.  The  probate  court  has  jurisdiction  to  appoint,  and  having 
appointed,  and  being  a  court  of  competent  jurisdiction  so  to  do,  it  is  con- 
clusive in  the  face  of  nothing  to  the  contrarj^  that  all  the  jurisdictional 
facts  were  made  apparent  to  the  court,  before  it  took  action  in  the 
premises.  And  the  fact,  that  this  does  not  appear  in  the  letters  of 
administration,  or  that  the  purpose  for  which  the  appointment  is  made, 
is  not  recited  in  the  letters  is  not  material.  The  appointment  was  made, 
the  court  had  jurisdiction  to  appoint  an  administrator,  and  the  judgment 
of  the  court  in  that  proceeding  is  in  full  force.  We  think  therefore,  that 
the  letters  of  administration  were  properly  admitted  in  evidence,  to 
prove  the  authority  of  plaintiff  to  maintain  her  action. 

It  is  claimed  that  plaintiff's  action  cannot  be  maintained,  because  of 
the  expiration  of  four  years  since  the  injury  which  resulted  in  Elliott's 
death,  and  before  the  commencement  of  this  case.  The  injury  occurred 
on  March  28,  1891.  Elliott  died  on  February  2,  1894.  The  petition  in 
this  case  was  filed  April  28, 1895,  and  on  the  same  day  summons  issued. 
Elliott's  cause  of  action  was  not  barred  at  the  date  of  his  death,  by  the 
four  years,  limitation,  in  which  his  action  could  have  been  brought ;  so^ 
aside  from  any  other  intervening  cause,  on  that  day,  had  not  death 
ensued,  he  could  have  maintained  his  action,  in  so  far  as  it  was  affected 
by  the  statute  of  limitation.  The  right  of  action  which  the  plaintiff  pro- 
secutes, did  not  exist  in  Elliott's  litetime,  it  arose  immediately  upon  his 
death  ;  and  though  the  fact  as  to  whether  this  action  ever  would  arise, 
so  far  as  the  statute  of  limitation  is  concerned,  depended  upon  his  right  to 
maintain  an  action  at  the  time  of  his  death — had  cieath  not  ensued ;  yet  the 
statute  which  creates  the  action  and  the  remedy — a  new  remedy  for  the 
same  wrong,  not  a  survival  of  his  cause  of  action,  but  a  new  action  which 
succeeded  his  cause  of  action,  and  which  was  created,  by  reason  of  his 
cause  of  action  and  his  death;  the  statute  which  created  this  action 
limits  its  commencement  within  two  years  after  his  death.  This 
limitation  does  not  commence  to  run  in  his  lifetime,  it  does  not  date  from 
the  injury,  but  it  commences  to  run  at  his  death  when  the  action  accrued. 
So  that  if  Elliott,  had  not  death  ensued,  could  at  the  date  of  his  death 
have  maintained  his  action,  this  action  having  been  commenced  within 
two  years  next  after  his  death,  is  not  barred  by  the  statute  of  limitation. 
We  therefore  are  of  the  opinion  that  the  third  defense  in  answer  fails. 

The  second  defense  in  defendant's  answer,  pleads  full  and  complete 
settlement  made  with  John  W.  Elliott,  for  all  loss,  expense  and  damage 
by  him  sustained,  by  reason  of  the  injury  of  March  28,  1891,  which  is 
alleged  to  have  resulted  in  his  death.  And  that  defendant  performed  the 
contract  by  payment  of  the  sum  that  Elliott  agreed  to  receive.  Defend- 
ant sets  up  in  its  answer  a  copy  of  this  contract  of  settlement  which 
was  in  writing  and  signed  by  the  parties,  and  pleads  it  as  a  complete 
and  full  bar  to  plaintiff's  recovery. 

There  can  be  no  doubt  that  the  paper  writing  upon  which  this 
defense  is  based  is  in  form  a  contract  with  all  the  requisites  of  a  contract 

To  this  defense,  is  made  in  the  reply,  a  general  denial. 

The  statute  of  this  state,  creating  actions  as  the  one  at  bar,  in  favor 
of  the  surviving  wife  or  husband  and  children,  or  next  of  kin,  of  a  person 
whose  death  is  caused  by  thenegligence  of  another  and  affording  a  remedy, 
is  a  copy  of  the  Lord  Campbell  act,  as  applicable  to  the  conditions  in  this 
countxy.  And  the  statutes  in  the  various  states,  in  which  the  cause  of 
action  of  the  injured  party  does  not  survive,  to  the  same  effect  and  of 
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the  same  import,  are  in   substance  and  in  some  instances  exactly  like 
our  own  statute. 

The  courts  in  construing  these  statutes  hold, — and  I  take  the 
language  from  the  case  of  Price  v.  Railroad  Co. ,  12  S.  E.  Rep. — "  That  the 
test  of  the  right  of  an  administrator  to  maintain  an  action  for  a  death  by 
wrongful  act,  is  whether  deceased  could  have  maintained  an  action  for 
the  injury,  had  he  survived  "  this  appears  to  be  the  test.  Those  statutes  . 
are  not  construed  to  be  a  reviver  or  survival  of  the  cause  of  action  of  the 
deceased  person ;  nor  to  be  a  double  liability  for  the  same  wrong :  But 
rather  to  succeed  the  cause  of  action  abated  by  the  death  of  the  injured 
person,  and  to  take  its  place ;  not  in  favor  of  his  estate,  but  in  favor  of  his 
next  of  kin.  The  wrong  not  having  been  righted  in  the  lifetime  of  the 
injured  person,  the  wrongdoer  does  not  escape  the  penalty  of  his  wrong- 
ful act,  by  the  death  of  the  person  upon  whom  the  wrong  is  inflicted ;  but 
the  penalty  not  having  been  paid,  and  the  wrongdoer  still  being  liable  for 
the  wrong,  the  statute  determines  in  whose  favor  the  liability  shall  exist, 
and  points  out  the  remedy  by  which  satisfaction  of  it  may  be  enforced.  And 
this  implies  that  the  liability  has  not  been  satisfied  and  discharged.  That 
the  death  was  caused  by  the  wrongful  act  of  another  and  that  the  act 
was  such  as  would  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action,  and  recover  damages  in  respect  thereof. 
The  right  of  action  must  exist  in  favor  of  the  injured  person,  at  the 
time  of  his  death.  If  he  in  his  lifetime  has  debarred  himself  from 
recovery,  by  any  act  which  would  bind  him  if  alive,  he  has  no  cause  of 
action  to  which  the  statutory  cause  could  succeed.  He  has  discharged 
the  liability,  and  created  a  condition  which  prevents  the  action  from 
arising  in  favor  of  his  next  of  kin,  and  which  precludes  his  administra- 
trix from  recovering  upon  a  liability,  which  the  deceased  in  his  lifetime 
by  his  own  act  discharged. 

Altera  full  examination  of  the  authorities  a  majority  ol  the  court  can 
come  to  no  other  conclusion  than  that  this  is  the  only  construction  that 
this  statute  will  bear. 

The  defendant  pleads  a  settlement,  which  in  the  absence  of  fraud 
and  without  impeachment  for  cause,  is  a  full  and  complete  settlement 
between  Elliott  and  the  defendant  for  the  injury  which  it  is  alleged 
caused  his  death,  and  released  defendant  from  all  liability  to  him,  flow- 
ing from  the  injury.  If  this  contract  of  settlement  stands,  Elliott  at  the 
•date  of  his  death  had  no  cause  of  action  against  the  defendant  and  that 
being  the  case,  no  cause  of  action  could  arise  in  favor  of  his  next  of  kin, 
which  could  be  maintained  by  this  plaintiff.  The  plaintiff  meets  this 
contract  of  settlement  as  pleaded  in  the  answer,  by  a  general  denial. 
Under  an  issue  thus  tendered  and  the  execution  of  the  contract  being 
proved,  it  was  beyond  further  attack  in  the  action.  An  instrument  of 
that  character,  upon  a  mere  general  denial,  and  without  any  specific 
attack,  beyond  a  denial  of  its  execution,  cannot  be  impeached,  once  its 
execution  is  disclosed,  under  pleading  tending  no  further  issue  regard- 
ing it. 

So  that  the  evidence  offered,  which  tended  to  impugn  the  contract, 
was  not  admissible  under  the  pleadings ;  and  we  think  the  court  was  in 
error  when  it  was  allowed  to  go  to  the  jury. 

And  in  so  far  as  the  charge  of  the  court  treats  this  contract  after 
its  execution  has  been  established,  as  susceptible  of  further  attack  under 
these  pleadings,  and  invites  the  attention  of  the  jury  to  it  in  that  regard, 
we  think  there  is  error. 
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And  in  view  of  the  contract  and  its  effect  as  we  consider  it,  the  pro- 
positions of  law  bearing  upon  it  requested  by  defendant  below  to  be 
given  to  the  jury,  as  a  part  of  the  charge,  should  have  been  given,  and 
their  refusal  was  error. 

With  this  view  of  the  contract  of  settlement  and  its  effect,  a  majority 
of  this  cotut  conclude  that  the  verdict  is  not  sustained  by  the  weight  of 
the  evidence.  These  errors  appearing  upon  the  face  of  the  record-,  to  the 
prejudice  of  the  plaintiff  in  error  the  judgment  is  set  aside  and  a  new 
trial  is  granted  at  the  costs  of  defendant  in  error  execution  is  awarded 
and  the  case  is  remanded  to  the  common  pleas  for  execution  and  new 
trial. 

Day,  J.,  dissents,  as  to  the  contract  of  settlement  barring  recovery. 

Wheeler  &  Brice^  for  plaintiff  in  error. 

W.  B.  Richie  ;  Motier  &  Mackenzie^  for  defendant  in  erron 


BILLS  AND  NOTES. 

[Allen  Circuit  Court,  April  Term,  1898J 
Day,  Price  and  Norris,  JJ. 

J.  A.  Rigley  v.  William  Watts. 

1 .  a  Promissory  Notb  Payable  "  on  Demand  after  Date,"  is  not  aw  Instru- 
ment TO  PAY  Money  on  Time. 

A  promissory  note  payable  "  on  demand  after  date,"  is  not  an  instrument  to 
pay  money  on  time ;  but  ij  a  promise  to  pay  which  becomes  mature  at  its 
execution  and  due  at  its  date. 

2.  When  such  Note  is  Delivered  the  Payee  may  at  once  put  it  in  Action. 

When  a  promissory  note  payable  **  on  demand  after  date,"  is  delivered,  the  payee 
may  at  once  put  it  in  action ;  the  commencement  of  the  suit  is  sufficient 
demand. 

3.  Words  Purportino  to  fix  the  Place  of  Presentation  and  Demand. 

Words  in  a  promissory  note,  purporting  to  fix  the  place  of  presentation  and 
demand,  as ,  between  the  payee  and  the  maker,  do  not  of  Uiemselves  imply 
their  performance  necessary  to  charge  the  maker. 

Error  to  the  Court  of  Common  Pleas  of  Allen  county. 

Norris,  J. 

This  case  comes  into  this  court  upon  petition  in  error.  On  January 
17,  1896,  the  defendant  in  error,  William  Watts,  executed  to  the  plaintiff 
in  error,  his  promissory  note  of  that  date,  with  a  warrant  of  attorney  in 
usual  form  attached.  The  promissory  note  reads,  "  On  demand  after 
date,  we,  or  either  of  us  promise  to  pay**  etc.  The  subject  for  contro- 
versy is  found  in  the  words  "  On  demand  after  date."  The  note  fixed 
the  place  of  its  payment  **  at  the  store  of  William  Watts  "  in  this  county. 

Upon  the  delivery  of  this  note,  and  on  the  day  of  its  date,  by  virtue 
of  the  warrant  of  attorney  to  confess  judgment,  the  plaintiff  proceeded 
in  the  court  of  common  pleas  of  this  county,  to  reduce  the  note  to  judg- 
ment. At  the  same  term  of  the  court,  upon  motion  of  the  defendant,  the 
judgment  so  given  on  the  note,  was  vacated  and  set  aside ;  the  execution 
which  had  issued  upon  the  judgment,  was  ordered  by  the  court  to  be  re- 
turned, and  all  property  held  by  levy  thereunder,  was  ordered  released. 

The  essential  objection  to  the  judgment  is,  that  it  was  taken  before 
.  the  note  had  by.  its  terms  become  due ;  the  proceedings  of  the  court 
vacating  and  setting  aside  this  judgment,  are  sought  to  be  reversed. 
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The  errdrs  assigned  are :  Error  in  sustaining  defendant's  motion  to 
vacate  and  set  aside  the  judgment  Error  in  ordering  the  sheriff  to 
return  his  execution,  and  error  in  ordering  the  release  and  surrender  of 
the  property  held  in  levy  under  said  writ. 

This  case  depends  upon  how  the  words  *'  On  demand  after  date  *'  are 
to  be  construed,  and  what  meaning  they  import  when  used  in  a  promise 
to  pay. 

When  a  contract  is  worded  "  to  pay  on  demand,"  the  courts  con- 
strue the  instrument  to  be  due  upon  delivery.  It  is  due  at  its  date:  It 
commences  to  draw  interest  at  its  date,  and  the  statute  of  limitation 
commences  to  run  against  it  at  its  date. 

A  promissory  note  payable  ''  On  demand  after  date,"  has  been  held, 
not  an  instrument  to  pay  money  on  time,  but  to  be  a  written  promise 
due  at  its  date ;  and  interest  commences  to  run,  and  the  statute  of  limita- 
tion commences  to  run  at  its  date.  And  it  is  held  that  in  reckoning  the 
interest,  or  the  running  of  the  statute  the  day  of  its  date  is  to  be 
included. 

That  this  is  the  law,  there  can  be  no  doubt :  And  perhaps  hidden 
somewhere  in  the  mind  of  the  jurist,  is  a  reason  for  it,  which  in  my  re- 
searches I  have  not  yet  been  able  to  find.  I  have  promised  myself,  that 
sometime,  when  dockets  were  lighter,  to  either  discover,  or  try  to  forge 
out  a  tangible  reason,  which  would  brush  away,  at  least  to  my  own  satis- 
faction, the  fiction  upon  which  this  construction  seems  to  rest.  Sufficient 
is  it  however  to  say  that  a  note  payable  "  on  demand  after  date,"  is  due  at 
its  date,  it  is  mature  when  it  is  executed ;  interest  runs  on  it,  and  the  stat- 
ute of  limitation  begins  to  run  against  it,  before  the  ink  is  dry.  Such 
appears  to  be  one  of  the  rules  of  the  law  merchant  affirmed  by  the  con- 
struction of  the  courts. 

The  commencement  of  a  suit  is  sufficient  demand.  And  when  a 
promissory  note  payable  "  on  demand  after  dale  **  is  delivered,  the  payee 
may  at  once  place  it  in  action,  which  action  shall  be  his  demand. 

Something  is  claimed,  because  the  note  reads, "  promise  to  pay  at 
my  store  "  and  that  theae  words  fix  the  place  of  presentation  and  demand. 
These  words  are  not  construed,  to  be  restrictive,  as  between  the  payee 
and  the  maker  of  a  note.  And  as  between  the  payee  and  the  maker  do 
not  of  themselves  imply  their  performance  necessary  to  charge  the  maker ; 
so  as  between  the  payee  and  the  maker,  these  words  are  no  more  than 
so  much  blank  space. 

The  authorities,  which  warrant  this  opinion,  may  be  found  in  Hill 
V.  Henry.  17  O.,  9;  Darling  v.  Wooster,  9  O,  S.,  617  ;U.  C.  Life  Ins. 
Co.  V.  Curtis,  85  O.  S.,  843 ;  182  Mass.,  888 ;  146  Mass.,  118,  (also  to  be 
found  in  16  N.  E.  R.,  87)  22  Pac.  Rep.,  876 ;  (California  case ;)  88  N.  Y., 
848 ;  8  Randolph  on  Commercial  Paper,  1040 ;  2  Daniels  on  Negotiable 
Instrument,  89,  110,  are  furnished  to  the  court  in  counsels  briefs. 

As  the  case  addresses  itself  to  us,  vacating  and  setting  aside  the 
judgment,  and  releasing  the  levy  was  error.  The  proceedings  of  the 
court  below  in  setting  aside  the  judgment,  will  therefore  be  reversed  at 
the  costs  of  the  defendaat  in  error ;  the  motion  to  vacate  and  set  aside 
the  judgment  is  overruled;  and  the  case  is  remanded  to  the  oourt  of 
common  pleas  for  execution. 

Sewell  &  Cable  and  Parmenter^  for  plaintiff  in  error. 

Hendersfm^  for  defendant  in  error. 
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INFANTS— NEGLIGENCE— MASTER  AND  SERVANT. 

[Lucas  Circuit  Court,  January  17, 1898.] 

Harry  Hinds,  an  Infant,  by  Gborgb  A.  Hinds,  His  Next  Friend, 
V.  The  E.  P.  Breckenridge  Co. 

Injuries  Received  by  a  Minor  Whii^e  in  Search  op  Empu>yment. 

The  plaintiff,  a  boy  eleven  years  old,  visited  defendant's  manufacturing  estab- 
lishment in  search  of  employment,  and  while  there  sustained  an  injury  for 
which  he  seeks  to  recover:  Held^  that  the  only  duty  owed  by  defendant  to  the 
child  while  in  its  establishment,  was  to  see  that  no  injury  resulted  to  him 
from  any  negligence,  either  of  omission  or  commission  on  the  part  of  defend- 
ant and  its  servants,  that  was  gross  or  wanton  in  character;  and  this  measured 
by  the  boy's  age  and  understanding  and  surroundings. 

NORRIS,  J. 

The  plaintiff  and  defendant  in  error  were  respectively  plaintiff  and 
defendant  below.  For  his  cause  of  action  the  plaintiff  says  that  on 
the  25th  of  June,  1895,  the  defendant  used  in  its  manufacturing  estab- 
lishment in  this  city  a  freight  elevator  which  ran  and  was  operated 
from  the  basement  of  the  building  to  the  top  floor,which  was  the 
fourth  story.  That  it  was  used  to  carry  both  people  and  freight  from 
one  floor  to  another ;  that  the  elevator  was  put  in  motion  by  the  move- 
ment of  a  cable  that  hung  through  it  perpendicularly.  The  safety 
oi  persons  who  might  be  in  this  elevator  required  that  one  of  com- 
petent knowledge  and  judgment  should  have  charge  of  and  operate 
it,  and  that  it  should  be  equipped  with  proper  appliances  so  that  it  might 
not  move  until  the  operator,  for  that  purpose,  should  properly  move  the 
cable.  He  says  that  there  was  no  signal  bell  at  the  entrance  of  the 
elevator,  at  each  floor,  as  there  should  have  been,  so  that  it  was  necessary 
for  the  person  operating  the  elevator  to  step  to  the  front  of  it  and  look 
up  or  down  to  ascertain  to  which  floor  the  elevator  was  being  called. 
That  the  elevator  was  defective  and  broken  and  suffered  by  defendant 
to  remain  so,  in  this:  That  the  stop-knob  or  clamp  at  the  first  floor, 
used  to  stop  the  elevator,  was  displaced  so  that  the  elevator  did  not 
properly  respond  to  the  movement  of  the  cable  which  was  provided  to 
stop  and  move  it  at  each  floor.  That  defendant  knew  of  these  defects 
and  negligently,  wrongfully  and  carelessly  allowed  the  elevator  to  remain 
in  this  condition ;  of  all  of  which  the  plaintiff  was  ignorant  and  had  no 
means  of  ascertaining.  He  says  that  on  the  25th  of  June  he  was  eleven 
years  old,  and  was  employed  by  defendant  to  work  in  and  around  this 
elevator  and  was  so  working  and  thus  acting  in  response  to  the  orders  of 
those  who  had  authority  over  him  and  who  were  in  charge  of  this  factory. 
That  he  was  not  skilled  in  operating  the  elevator  and  had  no  knowledge 
of  the  danger  to  life  and  limb  with  which  he  was  threatened  when  he 
was  so  employed  and  was  not  warned  or  instructed  as  to  his  duties  or  of 
the  attendant  danger.  That  notwithstanding  all  this,  and  well  knowing 
the  defects  and  dangers  and  want  of  knowledge  and  want  of  skill,  and 
that  he  was  only  eleven  years  old,  the  defendant  wrongfully  and  negli- 
gently allowed  the  plaintiff  to  be  so  employed,  and  that  by  reason  of  the 
premises,  on  the  morning  of  the  25th  of  June,  while  so  employed  and 
moving  the  elevator,  without  plaintifi^s  fault,  his  foot  was  caught  between 
the  elevator  and  first  floor  and  was  mangled  and  crushed,  and  that  this 
very  means  by  which  he  was  hurt  was  one  of  the  threatening  and  probable 
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dangers  of  which  he  had  no  knowledge  and  of  which  it  was  the  duty  of 
defendant  to  warn  him ;  and  for  this  injury  he  seeks  to  recover. 

The  defendant  answering  says  that  on  June  26, 1895,  this  plaintiff 
was  not  an  employee  of  the  defendant ;  that  without  the  knowledge  or 
consent  of  defendant  he  came  into  said  factory  and  got  onto  said  elevator 
and  took  hold  of  the  cable  and  caused  the  elevator  to  move  and  at  the 
same  time  stood  with  his  foot  extended  over  the  edge  of  the  elevator,  and 
that  while  he  was  in  this  position  the  elevator  ascended  and  caught  his 
foot  between  the  elevator  and  the  floor  and  he  thereby  received  the 
injury  of  which  complaint  is  made.  That  all  this  was  without  the 
knowledge  of  defendant,  and  that  having  no  knowledge  of  his  presence 
there,  it  was  powerless  to  prevent  the  injury.  That  defendant,  when  this 
boy  entered  the  factory  was  taking  e^ery  reasonable  means  to  prevent 
persons  other  than  employees  from  entering  the  factory;  that  this  plain- 
tiff knew  that  and  knew  he  was  there  without  right  and  contrary  to  the 
orders  of  defendant ;  and  all  else  in  the  petition  defendant  denies. 

These  allegations  of  the  answer  are  denied  in  the  reply. 

The  cause  was  tried  in  the  court  of  common  pleas  of  this  county 
and  a  verdict  for  defendant  was  returned  by  the  jury  to  which  it  was 
submitted.  Plaintiff  presented  his  motion  for  a  new  trial,  which  was  not 
granted.  Judgment  was  entered  and  error  is  here  prosecuted  to  the  pro- 
ceedings in  the  court  below. 

The  reasons  urged  in  the  motion  for  a  new  trial  and  the  assignment 
of  error  in  the  petition  in  error  in  this  court,  are  : 

Error  in  admitting  evidence  over  the  objection  of  plaintiff. 

Error  in  rejecting  evidence  offered  by  plaintiff,  and  in  admitting  evi- 
dence offered  by  defendant  over  plaintiff's  objection. 

Error  in  charging  the  jury. 

Error  in  refusing  to  charge  as  requested  by  plaintiff. 

Error  in  overruling  motion  for  new  trial. 

Irregularities  on  the  part  of  the  court  and  misconduct  upon  the  part 
of  the  jury. 

That  there  has  been  new  and  material  evidence  discovered. 

Surprise  Occasioned  by  the  testimony  of  one  of  plaintiff's  own  wit- 
nesses, by  reason  of  which  he  was  prevented  from  having  a  fair  trial,  as 
assented  in  his  motion  and  petition  in  error.  That  the  verdict  is  not 
sustained  by  the  weight  of  the  evidence  and  is  against  the  law. 

All  these  grounds  were  not  urged  before  us  in  the  argument  of  the 
case  and  do  not  appear  to  be  relied  upon  as  reasons  why  the  proceedings 
in  the  common  pleas  should  be  set  aside.  They  will  not  therefore  be 
seriously  considered  by  this  court  as  rea.sons  for  reversal.  The  errors 
which  seems  to  be  relied  upon  as  fatal  are,  the  rejection  b}'  the  court  of 
evidence  offered  by  the  plaintiff,  and  the  receiving  of  evidence  offered  by 
defendant,  over  plaintiff's  objection.  And  that  the  verdict  is  not  sus- 
tained by  the  weight  of  the  evidence  and  is  against  the  law  of  the  case. 

There  were  a  few  marginal  notes  in  the  bill  of  exceptions  pointing 
out  the  parts  of  which  the  plaintiff  complains.  We  have  carefully  gone 
through  the  record  with  those  in  view.  And,  without  noticing  the  objec- 
tions here  in  detail,  we  will  say  that  we  failed  to  find  wherein  the  court 
rejected  testimony  that  was  competent,  or  admitted  testimony  that  did 
not  bear  upon  and  have  pertinence  to  the  issues,  hence  we  discover  no 
error  in  that  regard. 

As  to  whether  the  verdict  is  against  the  weight  of  the  evidence  and 
is  contrary  to  the  law  of  the  case  ?     In  the  determination  of  this  we  have 


Digitized  by 


Google 


Vm.  CIRCUIT  COURTS.  233 

Hinds,  etc,  t.  The  Breckenridge  Co. 

to  look  to  the  relations  that  existed  between  this  boy  and  the  defendant 
at  the  time  this  injury  was  sustained ;  and  right  here  it  may  be  remarked 
that  it  does  not  appear  that  the  defects  in  the  elevator,  which  were  recited 
in  the  petition  and  upon  the  existence  of  which  allegations  of  negligence 
are  based,  contributed  to  the  injury  of  this  boy.  The  injury  was  occasioned 
by  the  boy's  foot  coming  between  the  moving  elevator  and  the  first  floor. 
It  is  complained  that  the  appliances  by  which  the  elevator  was  stopped 
-were  out  of  order  so  that  they  could  not,  without  manipulation,  be  made 
to  stop  the  elevator  at  the  proper  place  when  it  reached  the  first  floor. 
The  testimony  discloses  that  the  plaintiff"  was  hurt  before  the  elevator 
had  reached  its  stopping  place  at  the  first  floor,  and  when  it  reached  the 
place  to  stop  at  that  floor  it  was  too  late  to  have  prevented  the  injury — 
the  injury  had  already  occurred.  So,  the  fact  that  the  elevator  was 
defective,  and  for  that  reason  could  not  be  readily  stopped  even  with  the 
first  floor,  cannot  be  considered  as  contributing  to  plaintiff's  injury. 

Was  this  little  boy,  at  the  time  he  was  hurt,  an  employee  of 
the  defendant  in  error,  as  alleged  in  the  petition  ?  '  He  says — and  he  is 
corroborated  by  John  Newton  the  elevator  boy — that  three  or  four  days 
before  the  accident,  Mr.  Lowe,  the  day  foreman,  was  asked  by  him 
whether  he  could  give  him  a  job  at  the  factory  at  the  end  of  his  school 
term.  Lowe  said  he  would  see  and  in  three  or  four  days  he  should  come 
around  and  find  out.  Newton  says  Lowe  answered  to  come  around 
when  school  was  out  and  he  would  see  if  he  had  a  job  for  him,  but 
fixed  no  day  for  his  coming.  Of  this  conversation  Lowe  has  uo  recol- 
lection, but  it  was  probably  in  response  to  it  that  Harry  went  there.  He 
came  to  the  factory  with  Newton  and  asked  Mr.  Lowe  if  he  could  give 
him  work.  He  was  told  by  Lowe  that  Lowe  had  no  place  for  him,  but 
to  see  the  night  foreman  and  he  might  give  him  a  job.  The  boy  was 
not  invited  to  go  to  this  elevator  by  any  one  who  had  a  right  to  place 
him  there ;  but  there  he  went  and  there  he  staid  until  he  was  hurt.  He 
did  not  attempt  to  see  the  night  foreman  and  he  did  not  see  him.  He 
made  no  further  inquiry  for  work,  was  not  put  to  work  nor  invited  to  go 
to  work  by  anybody  who  had  a  right  to  place  him  at  work,  so  that  it 
might  be  claimed  that  he  was  an  employee  of  the  defendant,  nor  was  he 
acting  upon  any  duties  assigned  to  him  to  perform  when  he  was  hurt. 
The  little  fellow  at  the  time  ol  this  accident  was  there  as  a  trespasser, 
amusing  himself  by  riding  up  and  down  on  this  elevator.  He  wetit 
there  to  ask  for  work,  and  it  was  his  duty  to  ask  for  work,  and  if  refused. 
to  depart.  But  he  did  neither  he  just  staid  there;  he  was  not  moved  or 
impelled  or  caused  to  remain  by  any  person  who  had  a  right  to  invite  him 
to  stay ;  he  just  chose  to  stay,  and  his  stay  was  unwarranted,  and  in 
doing  so,  he  was,  as  the  facts  show,  transgressing  the  rules  of  defendaut 
and  was  in  that  sense  a  trespasser. 

The  injury  which  resulted  to  this  boy  might  not  fairly  be  anticipated 
as  one  likely  to  happen,  from  the  nature  of  this  machine  and  its  use.  It 
is  true,  and  anybody  could  see  and  know  that  if  one  put  his  foot  so  as  to 
have  it  caught  between  the  elevator  and  and  the  ceiling,  he  would  be 
injured.  The  boy  himself  swears  that  he  was  well  aware  of  this ;  but  it 
was  a  position  so  unlikely  to  be  assumed  by  one  riding  upon  the  elevator 
that  to  anticipate  it  was  not  to  anticipate  a  casuality  that  was  liable  to 
happen.  The  testimony  shows  that  even  when  running  the  elevator  it 
was  not  necessary  to  stand  and  be  in  front  in  order  to  see  the  other 
floors,  but  the  top  of  the  cab  was  open  and  the  upper  floors  could  be  well 
seen  without  taking  that  position.  This  defendant  had  a  right  to  have  the 
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elevator  in  its  establishment— it  was  not  only  a  convenience  but  a  neces- 
sity. It  is  in  the  back  part  of  an  enclosed  building,  a  guarded  building 
as  the  record  shows,  not  in  sight  and  not  easy  of  access — not  a  constant 
threat  and  menace,  like  the  turn-table  in  the  Stout  case,  or  the  torpedo 
in  the  Harriman  case,  or  the  mash  tub  in  the  Bellman  case»  inviting 
children  to  resort  to  it  for  amusement  or  pastime,  and  to  maintain  this 
elevator  as  defendant  did  maintain  it  was  not  negligence.  The  plaintiff 
not  being  an  employee  of  defendant,  it  owed  him  none  of  the  duties 
recited  in  the  Corrigan  case,  in  46  O.  S.,  and  in  no  wise  does  the 
section  of  the  statute  in  reference  to  the  employment  of  children 
apply.  To  have  the  elevator  was  not  negligence.  To  keep  it  in  the 
condition  it  was  in,  so  far  as  relates  to  this  accident,  was  not  negligence. 
To  have  the  little  boy  come  into  its  premises  and  ask  for  work,  was  not 
negligence.  This  was  not  an  establishment  wherein  there  was  dangerous 
machinery,  like  a  machine  shop  or  a  planing  mill  that  when  in  motion 
threatens  both  employee  and  visitors.  The  most  dangerous  contrivance 
it  had  in  use  appears  to  have  been  this  elevator.  An  elevator  is  not 
deemed  to  be  a  dangerous  piece  of  machinery  in  the  ordinary  sense 
of  the  term ;  so  that  when  this  little  boy  went  into  the  factory  it 
would  not  suggest  itself  that  due  care  for  him,  under  the  circum- 
stances, demanded  that  he  should  be  guarded  and  guided  until  lie 
left,  and  it  was  not  a  violent  supposition  on  the  part  of  the  man  Lowe 
that  this  child  should  go  away  after  he  found  no  work.  We  think  the 
jury  was  warranted  in  finding — as  it  probably  did  find — that  nobody  in 
the  factory,  who  had  charge,  knew  of  his  presence  in  the  elevator  and 
hence  could  not  have  even  anticipated  or  been  able  to  prevent  the  acci- 
dent by  sending  him  home.  The  boy  came  to  the  establishment  for 
employment.  It  was  his  duty  to  ascertain  whether  or  not  there  was 
work  for  him,  and,  if  there  was  none  it  was  his  duty  to  depart.  The 
duty  and  the  only  duty  which  the  defendant  owed  to  this  boy,  under  the 
circumstances,  was  to  see  that  no  injury  should  befall  him  through  the 
wanton  carelessness  of  its  employees,  and  that  he  should  be  safe  from 
the  result  of  any  negligence  upon  its  part  or  upon  the  part  pf  its  servants 
that  amounted  to  bad  faith,  and  all  this  measured  by  the  boy's  age  and 
his  surroundings. 

This  injury,  from  all  the  facts  which  appear,  seems  to  have  been 
simply  the  result  of  a  deplorable  accident,  occasioned  by  nobody's  fault 
but  the  fault  of  this  little  boy  himself. 

As  to  the  refusals  to  charge,  we  find  that  such  of  the  requests  as 
were  applicable  to  the  issues,  were  substantially  given.  The  charge  as 
given  fairly  states  the  issues  and  fully  covers  the  law  of  the  case  and  we 
find  no  error  to  the  prejudice  of  the  plaintiff  in  error  upon  this  record, 
and  the  case  is  affiirmed  at  the  costs  of  the  plaintiff  in  error  and  is 
remanded  to  the  court  of  common  pleas  for  execution.    No  penalty. 

Beard  &  Beards  for  plaintiff  in  error. 

E.  W.  TolertoUy  for  defendant  in  error. 
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ASSIGNMENT   FOR   CREDITORS— COURTS- JURIS- 
DICTION. 

[Hamilton  Circuit  Court,  May,  1898,] 

Swing,  Cox  and  Smith,  JJ. 

t  John  Omwake  v.  Lucy  Jackson. 

1.  Naturb  op  Action  in  Porbcix>surb. 

An  action  in  foreclosure  is  in  the  nature  of  an  action  in  rem* 

2.  Appi^ication  of  Skc  5056,  Rbv.  Stat. 

Such  being  the  case,  sec  5055,  Rey.  Stat.,  applies,  and  no  interest  can  be 
acquired  by  third  persons  in  the  subject«matler  as  against  plaintiff's  title. 

3.  Jurisdiction  of  thb  Court  of  Insoi^vbncy. 

The  jurisdiction  of  the  court  of  insolvency,  while  original  and  exclusive  as  to  all 
matters  pertaining  to  the  settlement  of  the  estate  of  the  assignor,  is  neverthe- 
less limited  to  the  matters  which  the  assignor  is  capable  of  transferrinsr  to 
the  court  through  his  assignment ;  and  where  the  court  of  common  pleas 
has  previously  obtained  jurisdiction  of  subject-matter  by  the  terms  of  the 
statute,  the  assignor  has  not  the  power  to  transfer  the  jurisdiction  to  the 
court  of  insolvency. 

Swing,  J. 

This  case  was  heard  and  decided  by  this  court  some  weeks  ago,  but 
not  having  been  fully  argued,  and  not  being  thoroughly  satisfied  as 
to  the  correctness  of  our  conclusions,  we  requested  counsel  to  argue  the 
case.  This  was  done  and  the  case  was  very  fully  and  ably  argued  by 
counsel  both  orally  and  by  brief,  with  the  result  that  we  are  now  satisfied 
that  our  former  conclusion  was  erroneous. 

The  facts  necessary  to  be  stated  in  order  to  point  out  the  matter  in 
controversy  are:  On  July  18, 1896,  Omwake  brought  suit  in  foreclosure 
of  a  real  estate  mortgage  against  Lucy  Jackson  et  al.,  and  service  of  sum- 
mons was  made  on  the  mortgagor.  On  April  24,  1897,  Lucy  Jackson 
filed  an  answer.  Afterwards,  on  October  28, 1897,  Lucy  Jackson  executed 
a  general  deed  of  assignment. 

Afterwards  the  assignee  filed  an  answer,  setting  up  the  fact  of  the 
assignment  and  claiming  that  the  court  of  common  pleas  was  thereby 
ousted  from  jurisdiction  so  far  as  proceeding  to  a  sale  of  the  real  estate, 
and  that  the  sale  and  exclusive  jurisdiction  as  to  the  sale  of  the  property 
was  lodged  in  the  court  of  insolvency. 

After  a  careful  consideration  of  the  question,  we  are  now  satisfied 
that  the  assignment  did  not  take  away  from  the  court  of  common  pleas 
the  jurisdiction  of  that  court  to  render  and  execute  any  judgment  that  it 
might  deem  proper  to  make  as  to  the  foreclosure  and  sale  of  the  premises. 

It  seems  to  us  that  the  determination  of  the  question  hinges  on 
whether  the  action  is  one  in  rem  or  personam. 

We  are  of  the  opinion  that  an  action  in  foreclosure  is  in  the  nature 
of  an  action^  in  rem.  Judge  Hitchcock,  In  the  case  of  Prische  v.  Lessees 
of  Kramer,  16  O,,  126, 141,  says:  "  By  our  practice,  the  proceedings  in 
chancery,  which  we  sometimes  denominate  proceedings  to  foreclose 
an  equity  of  redemption,  are  in  fact,  in  the  nature  of  proceedings  in  rem.'' 

Judge  Mcllvane,  in  the  case  of  Wood  &  Pond  v.  Stanberry  et  al.,  21 
O.  S.,  1^,  149,  says,  speaking  of  the  proceedings  to  sell  real  property 
under  a  mortgage,  that  it  is  "a  proceeding  strictly  in  rem.** 

t  For  opinion  of  commons  pleas  court  in  this'case,  see  7  Ohio  Dec.,  2S8. 
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In  the  case  of  Spence  v.  Insurance  Co.,  40  O.  S.,  617, 621,  McCauley, 
J.,  says  :  **  The  two  actions  are  essentially  different,  one  exhausts  the 
mortgage  security,  the  other  aflFords  a  personal  remedy;  one  may  be 
maintained  without  personal  service,  and  the  other  may  not,"  thus  fully 
recognizing  that  the  foreclosure  of  the  mortgage  is  a  proceeding /;;  rem. 

Other  cases  of  our  own  Supreme  Court  support  this  view,  and  to  the 
same  effect  might  be  cited  text  books  and  a  mass  of  decisions  of  other 
courts. 

If  a  proceeding  in  rem,  we  are  of  the  opinion  that  sec.  6065,  Rev.  Stat., 
applies.  This  section  is  as  follows:  '*When  the  summons  has  been 
served,  or  publication  made,  the  action  is  pending,  so  as  to  charge 
third  persons  with  notice  of  its  pendency,  and  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  the  subject-matter  thereof,  as  against 
the  plaintiff's  title."  This  section  is  simply  declaratory  of  the  rule  of 
the  common  law  as  to  his  powers.  We  see  no  reason  why  in  its  terms 
this  section  does  not  apply  to  deeds  of  assignment  in  the  court  of 
insolvency ;  and  we  think  the  ends  of  justice  will  be  best  subserved  by 
the  court  of  common  pleas  retaining  the  jurisdiction  of  the  action.  We 
do  not  question  in  the  least  the  contention  of  the  opposite  counsel  to  the 
effect  that  the  court  of  insolvency,  has  the  original  and  exclusive  jurisdic- 
tion as  to  all  matters  pertainingto  the  settlement  of  the  estate  of  the  assig- 
nor, as  is  held  by  our  Supreme  Court  in  the  cases  cited  in  argument,  but 
that  must  be  limited  to  the  matters  that  the  assignor  is  capable  of  transferr- 
ing to  that  court  through  his  assignment  to  his  assignee ;  and  the  court  of 
common  pleas  having  got  jurisdiction  of  the  subject-matter  by  the  terms 
of  the  statute,  the  assignor  did  not  have  the  power  by  reason  thereof  to 
give  to  the  court  of  insolvency  the  jurisdiction. 

A  great  number  of  authorities  have  been  presented  to  us,  but  if  we 
are  correct  in  our  view  of  this  section  of  the  statute,  an  elaborate  review 
of  them  could  not  make  the  matter  any  plainer  and  is  entirely  unneces- 
sary. 

Our  conclusion,  therefore,  is  that  the  assignment  did  not  transfer 
to  the  court  of  insolvency  the  jurisdiction  that  had  already  vested  in  the 
court  of  common  pleas,  and  that  the  latter  court  still  retained  the  action 
with  power  to  proceed  to  final  judgment  and  execution,  and  that  the  case 
having  been  appealed  to  this  court  that  it  is  now  here  for  such  determina- 
tion. 

Cox  and  Smith,  JJ.,  concur. 

Thos,  McDougall  and  Charming  Richards,  for  the  assignee. 

C  W,  Baker  and  M,  G.  Heintz,  for  the  mortgage. 

Edward  Barton,  Walter  A.  De  Camp  and  Province  Pogue^  for  others. 
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Massey  v.  Stimmel. 


ALIMONY— INJUNCTION. 

[Cuyahoga  Circuit  Court,  December  11, 1897,] 
Hale,  Marvin  and  Caldwell,  JJ. 

Mklvills  I.  Massey  v.  Mary  F.  Stimmbi*. 

1.  DSCRBB  FOR  AlJMONY  AGAINST  A  NON-RBSIDBNT  WHO  HAS    NOT    BBBR    PBR- 
80NAI«1<V  SBRVED   is  NOT  EnFORCEABI^B. 

Where  the  de'fendant  in  a  divorce  proceeding  is  a  non-resident  and  is  not  per- 
sonally served  with  the  process  within  the  state,  or  has  not  voluntarily  sub- 
mitted himself  to  the  jurisdiction  of  the  court,  a  decree  awarding  alimony 
has  no  extra-territorial  validity,  for,  to  that  extent,  it  is  merely  a  personal 
judgment,  and  the  defendant  to  such  decree  is  entitled  to  an  injunction  enjoin- 
ing the  plaintiff  in  such  action  from  proceeding  to  subject  hia  property  to 
the  payment  of  such  alimony. 

2.  Jurisdiction  of  a  Court  to  Award  Ai^imony. 

It  does  not  necessarily  follow  that  because  the  court  has  jurisdiction  to  decree 
a  divorce  where  no  personal  service  is  ha4  upon  the  aefendant,  that  it  has 
jurisdiction  to  award  alimony.  ^^  A. *,^    S^^K^t-^r^,  ^5  ^^  .,  f    f^-^^-^^c^.^^  *   ^-^  ;'  . 

Appeal  from  the  Court  of  Common  Pleas  of  Cuyahoga  county.  f5^^S.  ) 

Marvin,  J. 

The  plaintiff,  Massey,  sets  out  in  his  petition,  that  on  June  9,  1888, 
the  defendant,  who  for  some  years  previous  arid  up  to  that  time  had  been 
his  wile,  procured  a  divorce  from  him  in  the  couf t  of  common  pleas  of 
this  count3' ;  that  the  decree  entered  by  the  court  in  that  action  included 
an  order  that  there  should  be  paid  to  the  wife  the  sum  of  five  hundred 
dollars  as  alimony;  that  at  the  time  such  decree  was  made  he  was  a  non- 
resident of  this  state  and  was  a  resident  of  the  state  of  New  York ;  that 
no  service  was  had  upon  him,  and  that  the  judgment  was  a  fraud  upon 
him,  and  he  says  that  the  defendant  in  this  action  will,  ^unless  pre- 
vented by  an  order  of  this  court,  cause  certain  property  of  his  situated 
in  Erie  county  of  this  state,  to  be  sold  to  satisfy  that  award  of  five  hun- 
dred dollars  alimony,  and  prays  that  she  may  be  enjoined  from  so  doing. 

A  demurrer  was  filed  to  this  petition.  The  ground  of  which  is  that 
the  petition  is  based  upon  the  fact  that  the  decree  was  obtained  by  fraud, 
and  that  there  was  no  allegation  that  the  suit  was  brought  within  the 
time  provided  by  law  after  the  discovery  of  the  fraud. 

We  do  not  understand  that  this  petition  is  based  upon  "  fraud/*  in 
the  sense  in  which  it  is  used  in  the  argument  by  counsel  who  filed  the 
demurrer,  or  in  the  sense  in  which  it  is  used  in  the  statute. 

The  ground  upon  which  it  is  said  the  decree  or  the  order  for  the 
payment  of  five  hundred  dollars  alimony  can  not  be  sustained,  is  that  the 
court  was  without  jurisdiction  to  decree  alimony,  and  that,  in  that  sense 
only,  was  any  '*  fraud "  perpetrated.  We  think  that  this  is  clearly  a 
correct  statement  of  the  effect  of  the  petition.  It  is  not  that  kind  of  a 
fraud  which  authorizes  the  setting  aside  of  the  judgment  under  this  stat- 
ute, which  is  set  out  in  the  petition,  and  the  demurrer  is,  therefore, 
overruled. 

This  brings  us  to  the  question — Did  the  court  have  jurisdiction  to 
order  that  alimony  be  paid  ? 

The  determination  of  this  question  determines  the  case.  The  evi- 
dence establishes,  as  we  think,  that  the  plaintiff  in  this  action  at  the 
time  of  the  filing  of  the  petition  for  divorce,  and  during  all  the  time*  of 
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the  pendency  of  that  suit,  was  a  resident  of  the  state  of  New  York.  He 
says  so;  nobody  denies  it;  his  brother  says  it;  and  we  think  there  is  no 
question  that  he  was  a  resident  of  New  York;  and,  indeed,  the  defend- 
ant here — the  plaintiff  in  that  action — obtained  service,  if  any  was 
obtained,  by  publishing  notice  in  a  newspaper  describing  him  as  *  "resid- 
ing in  the  state  of  New  York,"  and  caused  a  copy  of  the  summons  to  be 
mailed  to  him  in  New  York. 

And  that  raises  the  question  as  to  whether  the  court  here  had  any 
jurisdiction  over  a  resident  of  the  state  of  New  York  to  award  alimony 
against  him  where  no  personal  service  was  obtained  upon  him  in  the 
state  of  Ohio.  There  was  a  publication  in  a  newspaper  of  general  cir- 
culation in  this  county  for  six  consecutive  weeks  apprising  this  plaintiff, 
the  defendant  in  that  action,  that  his  wife  had  sued  him  for  divorce  and 
alimony.  And  it  is  certain  that  very  shortly  after  the  decree  was 
entered  this  plaintiff  knew,  not  only  that  his  wife  had  obtained  a  decree 
for  divorce,  but  that  the  court  had  awarded  her  alimony  in  the  sum  of 
five  hundred  dollars.  This  the  plaintiff  admits  and  exhibits  a  news- 
paper clipping  sent  to  him  by  his  brother  shortly  after  the  divorce  was 
obtained,  announcing  the  decree  for  divorce  and  alimonyl 

There  is  a  conflict  in  the  testimony  as  to  whether  the  plaintiff  saw 
the  defendant  after  such  divorce  was  obtained  and  before  the  bringing  of 
the  present  suit ;  and  as  to  this  it  is  hardly  possible  to  avoid  the  con- 
clusion that  somebody  committed  deliberate  perjury  on  the  trial  of  this 
case.  The  plaintiff  says  that  he  did  not  see  his  wife  from  the  time  he 
went  to  New  York,  some  months  before  the  suit  for  divorce  was  brought, 
until  after  the  bringing  of  the  present  suit.  Defendant  says  that  he 
called  at  her  house  on  more  than  one  occasion  and  talked  with  her  with 
reference  to  the  education  of  their  son,  and  that  he  took  the  son  with  him 
from  her  house  to  visit  the  theatre,  but  as  we  view  the  case  it  is  indiffer- 
ent which  of  these  statements  is  correct. 

The  authorities  are  oiniform  that  the  courts  may  obtain  jurisdiction 
to  decree  divorce  where,  under  certain  circumstances,  the  service  upon 
defendant  is  not  personal  but  only  constructive,  the  plaintiff  being  a 
resident  of  the  state  in  which  the  divorce  is  sought  is  entitled  to  have 
his  or  h«6r  marital  status  fixed  by  the  decree  of  the  court  in  which  the 
law  authorized  the  suit  for  divorce  to  be  brought. 

It  follows,  of  course,  that  where  the  court  decrees  a  divorce  to  a 
citizen  of  its  own  state  thereby  fixing  the  marital  siaius  of  such  citizen, 
it  necessarily  fixes  the  marital  status  of  the  consort  of  such  citizen 
whether  a  citizen  of  its  oy^n  state  or  not ;  and  this,  not  because  of  its 
jurisdiction  over  the  non-resident,  but  because  in  the  exercise  of  its  juris- 
diction over  the  citizen  of  its  own  state,  the  result  necessarily  is  that 
the  status  of  the  non-resident  is  fixed  by  the  same  decree  if  the  resident 
husband  or  wife  residing  in  this  state  ceases  to  be  the  husband  or  wife  of 
the  non-resident,  such  non-resident  thereby  ceases  to  be  the  husband  or 
wife  of  the  citizen  of  this  state.  An  order  upon  the  defendant  in  a 
divorce  cacse  to  pay  alimony  is  a  judgment  in  personam  and  the  court  is 
without  jurisdiction  to  render  such  judgment  where  only  constructive 
service  is  had  upon  the  defendant. 

It  does  not  necessarily  follow  that  because  the  court  has  jurisdiction 
to  decree  a  divorce  where  no  personal  service  is  had  upon  the  defendant,, 
that  it  has  jurisdiction  to  award  alimony. 

I  quote  from  sec.  938,  of  the  2d  vol.  of  Black  on  Divorce : 
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"A  decree  in  divorce  is  in  rem  and,  therefore,  justified  by  jurisdic- 
tion over  the  res  alone,  only  in  so  far  as  it  affects  the  marital  status.  If 
it  goes  further  than  this  and  assumes  to  adjudicate  matters  collateral  or 
incidental  to  the  dissolution  of  the  marriage,  the  proceeding  becomes  one 
in  personam  and  no  personal  liability  can  be  imposed  upon  the  defendant 
unless  Acre  is  jurisdiction  of  his  person  acquired  by  proper  service  ot 
process.  All  the  cases  which  recognize  the  jurisdiction  of  the  state  to 
determine  the  marital  stattis  of  its  own  citizen,  although  one  of  the  parties 
lives  in  another  state,  limit  the  exercise  of  it  to  the  dissolution  of  the 
marriage.  The  decree  in  such  cases  affects  only  the  status  or  marriage 
relation.  To  go  one  step  further  and  say  the  guilty  party  who  is  a  non- 
resident, and,  therefore,  beyond  the  process  of  this  court  shall  not  marry 
again,  is  quite  another  thing." 

Without  reading  further  in  that  connection,  I  read  from  the  same 
section  again: 

•*On  the  same  principle,  when  the  defendant  in  divorce  is  a  non- 
resident and  is  not  personally  served  with  the  process  within  the  state,, 
or  has  not  voluntarily  submitted  himself  to  the  jurisdiction  of  the  court. 
A  decree  awarding  alimony  has  no  extra-territorial  validity,  for,  to  that 
extent,  it  is  purely  a  personal  judgment." 

It  may,  however,  be  said  that  for  the  defendant  here  to  seek  to  sub- 
ject the  property  of  the  plaintiff  situated  in  this  state  to  the  payment  of 
the  decree  for  alimony,  is  not  to  claim  that  the  award  of  alimony  is  to 
have  "extra-territorial  validity"  because  no  effort  is  made  to  subject  prop- 
erty to  the  payment  of  this  decree,  which  is  beyond  the  jurisdiction  of 
the  court. 

The  case  of  Bunnell  v.  Bunnell,  25  Fed.  Rep.,  214,  is  a  case  decided  in 
the  circuit  court  of  the  United  States  for  the  Eastern  District  of  Michi- 
gan in  1885  by  Judge  Brown,  now  a  Justice  of  the  Supreme  Court  of  the 
United  States,  and  it  seems  to  meet  this  question.     The  syllabus  reads : 

"A  state  statute  permitted  its  courts,  in  suits  for  divorce,  to  award 
alimony,  and  to  sequestrate  the  property  of  the  defendant  within  the 
jurisdiction  and  appropriate  the  same  to  the  payment  of  alimony.  Held^ 
that  this  statute  did  not  apply  where  the  defendant  was  called  into  court 
by  publication,  and  that  a  decree  for  alimony  against  a  defendant  not 
personally  served  with  process,  was  void  for  want  of  jurisdiction." 

I  quote  again  from  the  opinion  on  page  216 : 

"That  the  decree  in  the  divorce  suit,  in  so  far  as  it  purported  to  be  a 
personal  decree  against  the  defendant  for  alimony  and  costs,  is  void,  can 
admit  of  no  doubt.  In  the  absence  of  personal  service  upon  the  defendant 
within  the  jurisdiction  of  the  court,  no  court  has  power  to  render  a  judg- 
ment in  personam  which  can  be  the  subject  of  an  action  or  the  basis  of  an 
execution.  To  render  a  valid  judgment,  a  court  must  obtain  jurisdiction 
either  ot  the  person  or  property  of  the  defendant  within  its  jurisdiction. 
II  jurisdiction  of  the  person  be  obtained  by  personal  service  of  process, 
the  judgment  will  be  valid  the  world  over.  \i  jurisdiction  be  obtained 
by  seizure  of  property,  the  judgment  will  be  valid  only  as  it  respects  that 
property,  and  within  the  jurisdiction  of  the  court  rendering  it." 

Again  I  read  from  the  same  opinion  on  page  217 : 

"The  distinction  between  cases  where  jurisdiction  is  acquired  by  a 
>eizure  of  the  res  at  the  same  time  the  suit  is  begun,  and  those  wherein 
a  personal  judgment  against  a  party  not  served  with  process  is  attempted 
to  be  enforced  against  property  within  reach  of  the  court,  is  clearly 
stated  in  Pennoyer  v.  Neff,  96  U.  S.,  714.     In   this  case  one   Mitchell' 
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brought  suit  against  the  defendant,  Neff,  and,  failing  to  obtain  service 
against  him  within  the  state,  called  him  into  court  by  publication,  under 
a  statute  of  Oregon,  which  provided  that  in  case  service  of  a  summons 
could  not  be  made  and  defendant  could  not  be  found  within  the  state,  the 
court  might  order  service  to  be  made  by  publication  of  the  summons. 
Judgment  havingbeen  obtained  and  levied  upon  the  property  of  the  defend- 
ant within  the  state,  the  property  was  sold  upon  execution  by  the  sheriff 
and  bid  in  by  the  plaintiff,  Pennoyer.  The  court  held  that  the  judgment, 
being  personal  in  its  character,  was  without  validity,  and  did  not  authorize 
the  sale  of  the  property  in  controversy.  The  plaintiff  assumed  the  position 
that  where  the  defendant  has  property  within  the  state  it  is  immaterial 
whether  it  is  in  the  first  instance  brought  under  control  of  the  court  by 
attachment  or  some  other  equivalent  act,  and  afterwards  applied  by  its 
judgment  to  the  satisfaction  of  the  demands  against  the  owner,  or  the 
demand  be  first  established  in  a  personal  action,  and  the  property  of  the 
non-resident  be  afterwards  seized  and  sold  on  execution.  But  the  court 
held  that  the  jurisdiction  of  the  court  to  inquire  into  and  determine  the 
obligations  of  the  defendant  was  only  incidental  to  its  jurisdiction  over 
the  property.  Its  jurisdiction  in  that  respect  could  not  only  be  made  to 
depend  upon  facts  to  be  ascertained  after  it  had  tried  the  cause  and  ren- 
dered the  judgment.  *  If  the  judgment  be.  previously  void,  it  will  not 
be  valid  by  the  subsequent  discovery  of  property  of  the  defendant,  or 
by  his  subsequent  acquisition  of  it.*  *  The  judgment,  if  void,  when 
rendered,  will  always  remain  void.* " 

Section  79,  of  Vol.  2,  of  Bishop  on  Marriage,  Divorce  and  Separa- 
tion,  reads: 

"  Alimony.  It  exists  only  by  judicial  decree.  Therefore,  by  all 
opinions,  it  cannot  be  validly  awarded  in  a  mere  ex  parte  divorce  suit  in 
rem,  where  the  non-appearing  defendant*s  domicile  is  in  another  state. 
If  he  dwells  in  the  same  state,  a  statute  may,  according  to  the  Indiana 
case,  authorize  a  decree  for  alimony  against  him  on  constructive  notice. 
If  in  another  state  it  cannot ;  except  when  he  appears  and  submits  to 
the  jurisdiction,  then  it  can.** 

From  these  authorities  which  we  believe  to  be  in  harmony  with  the 
authorities  generally  on  the  same  subject,  we  hold  that  the  court  of  com- 
mon pleas  in  which  the  divorce  suit  was  tried  was  without  jurisdiction 
to  award  alimony,  and  that  the  plaintiff  in  this  action  is  entitled  to  an 
order  enjoining  the  defendant  from  proceeding  to  subject  his  property  to 
the  payment  of  such  alimony. 

Judgment  will  be  entered  accordingly. 

C  E.  Pennewell  and  Phinney  &  Merrill^  attorneys  for  plaintiff  in 
error. 

Frank  A.  Beeeher^  attorney  for  defendant  in  error* 


Digitized  by 


Google 


VIIL CIRCUIT  COURTS. 241 

Case  School,  etc.,  v.  Gray  and  Case,  Bxrs. 


LEGACIES— INTEREST. 

[Cuyahoga  Circuit  Court,  December  24,  18OT.] 
Hale,  Marvin  and  Caldwell,  JJ. 

♦Case   School  op  Applied   Science  v.   Samuel    K.    Gray    and 

Eckstein  Case,  Exrs. 

A  Legacy  bears  Interest  one  Year  from  Date  op  Executor's  Bond. 

A  legacy  is  payable,  if  there  is  money  to  pay  it,  one  year  from  the  date  of  the 
executor's  bond,  or  if  there  is  property  sufficient  to  pay  the  legacy,  though 
sufficient  money  has  not  yet  been  realized,  then  the  legacy  will  bear  interest 
from  one  year  after  the  date  of  the  executor's  bond. 

ERRon  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Marvin,  J. 

The  Case  School  of  Applied  S9ience  v.  Samuel  K.  Gray  and  Eck- 
stein Case,  executors  of  the  last  will  and  testament  of  Laura  K.  Axtelli 
deceased,  comes  here  upon  a  petition  in  error  seeking  to  reverse  the 
judgment  of  the  court  of  common  pleas  of  this  county.  A  suit  was 
brought  in  that  court  by  the  plaintiff  in  error,  a  corpbration,  to  recover 
a  legacy  bequeathed  to  it  by  the  testator,  Laura  K.  Axtell. 

This  will  was  admitted  to  probate  August  15,  1890,  the  defendants 
gave  bond  as  executors  and  letters  testamentary  were  issued  to  them. 

Twt)  bequests  were  made  in  the  will  to  the  plaintiff  in  error:  One 
for  $50,000,  and  another  for  $1,000. 

The  executors  filed  an  amended  answer,  from  which  it  appears  that 
though  the  assets  of  the  estate  were  sufficient  to  pay  all  legacies,  there 
was  not  sufficient  money  in  the  executors'  hands  to  pay  in  full  until 
November  4, 1895,  when  a  bequest  to  the  defendants'  testator  under  the 
will  of  Levi  Kerr  was  paid  to  these  executors,  by  the  ex!ecutors  of  the 
said  will  of  Kerr,  and  letters  testamentary  were  issued  on  the  will  of 
Kerr  prior  to  the  death  of  Axtell,  so  that  this  legacy  from  Kerr  to  Axtell 
was  a  part  of  the  estate  of  Axtell  at  the  time  of  her  death.  It  was  not 
in  the  hands  of  the  executors  of  Axtell  until  November  4,  1895,  but  it 
was  always  a  part  of  her  estate,  and  if  a  proper  inventory  was  made  of 
her  estate  when  the  executors  made  their  returns  to  the  probate  court, 
that  legacy  was  inventoried  for  it  was  property  that  she  owned  when 
shedied. 
•  On  November  29,  1890  the  executors  of  Axtell  paid  on  this  legacy, 
to  the  plaintiff,  the  sum  of  $22,537.50  by  surrendering  a  note  held  against 
the  School,  that  is,  against  the  plaintiff,  which,  at  that  date,  amounted 
to  that  sum. 

On  February  6,  1896,  the  executors  paid  upon  the  legacy,  the  addi- 
tional sura  of  $20,000.00.  So  that  in  the  aggregate  there  has  been  paid 
$42,537.50  on  the  two  legacies,  they  aggregating  $51,000.00.  There 
remains,  then,  due  upon  the  principal  of  thi»se  two  legacies,  $8,462.50. 

Sometime  prior  to  August  18,  1896,  the  executors  of  Axtell  filed 
their  account  in  the  probate  court,  and  on  the  date  last  named  an  order 
of  distribution  was  made  by  such  court — the  order  which  is  provided  by 
statute,  that  the  fund  remaining  in  the  hands  of  the  executors  be  paid  to 
the  parties  entitled  by  law  to  receive  the  same. 

♦This  decision  was  amrmed  by  the  Supreme  Court.  Febniary  20.  1900;  opinion,  820.  S.,  l 
'TtB  circTii*  -lec'rfon  Is  cited  as  authority  In  Rote  v.  Warner.  9  Giro.  Dec,  540, 547. 

8    O.  C  D.    1« 
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The  case  was  submitted  to  the  court  of  common  pleas  upon  the 
pleadings,  showing  substantially  the  facts  as  I  have  detailed  them,  and 
that  court  entered  a  judgment  for  the  plaintiff  for  $8,785.40. 

The  answer  admitted  that  there  was  due  to  the  plaintiff  the  balance 
of  the  principal  of  those  two  legacies  together  with  interest  from  the  day  on 
which  the  order  of  distribution  was  made  in  the  probate  court,  that  be- 
ing on  August  18, 1896,  and  computation  shows  that  the  court  of  common 
pleas  allowed  interest  from  that  date  and  gave  judgment  for  the  amount 
as  thus  computed. 

The  plaintiff  files  a  petition  in  error  and  complains  that  the  time 
from  which  the  interest  was  computed,  was  wrong,  that  it  should  have 
been  allowed  from  an  earlier  date. 

As  I  have  already  ^aid,  letters  testamentary  were  issued  to  these 
defendants  August  16,  1890,  so  that  more  than  six  years  elapsed  between 
the  time  of  the  issuing  of  the  letters  testamentary  and  the  time  of  the 
making  of  the  order  of  distribution ;  the  claim  on  the  part  of  the  defend- 
ants being  that  the  interest  should  commence  from  the  last  named  date. 
Now,  it  seems  to  us  to  be  settled  that  an  error  was  committed  in  fixing  the 
date  from  which  interest  was  to  be  computed. 

The  case  of  Webster  v.  The  Bible  Society,  60  O.  S.,  1,  is  a  case  that 
went  to  the  Supreme  Court  from  this  county.  The  question  in  that  case 
was  whether  the  Statute  of  Limitations  ran  against  the  payment  of  the 
legacy,  the  time  having  been  something  like  forty  years  from  the  probate 
of  the  will  and  the  issuing  of  letters  testamentary,  to  the  time  when  the 
suit  was  brought  for  the  payment  of  the  legacy  by  the  Bible  Society. 

The  account  was  filed  by  the  executors  of  the  will  of  Mr.  Weddell 
in  the  probate  court  but  a  short  time  before  the  suit  was  brought,  and 
an  order  of  distribution  was  made,  and  if  the  claim  made  by  the  defend- 
ant here  is  the  law»  it  would  seem  as  though  that  claim  ought  not  to  have 
been  declared  barred  by  the  Statute  of  Limitations  because  the  claim 
made  here  is  that  the  right  of  the  legatee  to  receive  payment  of  his 
money  is  when  the  probate  court  makes  its  order  of  distribution. 

Yet  the  language  of  the  judge  speaking  for  the  court,  on  page  17,  is: 
"In  any  view  that  may  be  taken  of  our  statutes,  the  cause  of  action 
accrued  not  later  than  four  years  from  the  date  of  the  administration 
bond." 

It  made  its  order  of  distribution,  as  before  said,  in  that  case,  not 
long  before  that  suit  was  brought,  but  the  court  held  that  the  action  was 
barred  by  the  Statute  of  Limitations  because  the  legatee  had  the  right  to 
the  payment  of  its  money  either  at  the  end  of  one  year  or  four  years 
from  the  date  of  the  bond  of  the  executors  although  no  order  of  distribu- 
tion was  made. 

The  circuit  court,  in  the  case  of  Webster  v.  Bible  Society,  sufira, 
(this  Court)  held  that  the  time  when  that  legacy  became  due  was  at  the 
end  of  one  year  from  the  date  of  the  executors'  bond,  and  although  the 
case  was  reversed,  the  Supreme  Court  do  not  pass  upon  that  question. 
There  is  no  intimation,  as  we  read  this  case,  that  the  Supreme  Court 
would  have  reversed  the  case  upon  that  proposition.  We  have  the 
authority  of  this  court  then,  for  saying  that  the  date  from  which  interest 
should  have  been  computed  is  one  year  after  the  giving  of  the  bond  by 
the  executors. 

The  case  of  Krigbaum  v.  Southard,  Bxr.,  28  B.,  488,  was  cited  on 
the  hearing,  which  we  have  examined.  In  that  case  there  were  certain 
monies  placed  by  will  in  the  hands  of  the  trustee  and  the  income  was  to 
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be  paid  to  a  person  named  in  the  will — it  was  the  widow  ,  she  had  an 
ante-nuptial  contract ;  but  the  will  provided  ihat  the  contract  should  be 
carried  out.  The  claim  was  that  the  legatee,  the  widow,  was  entitled  to 
her  legacy  from  the  time  of  the  death  of  the  testator.  And  Judge 
Phillips,  before  whom  the  case  was  heard,  cited  numerous  authorities, 
that  the  interest  wotdd  not  begin  to  run  until  a  reasonable  time  after  the 
death  of  the  testator,  although  if  there  was  property  of  the  estate  though 
not  money,  with  which  to  pay  the  bequests  sometime,  interest  should 
begin  at  the  end  of  one  year ;  the  language  used  is  '*  one  year  from  the 
death  of  the  testator,"  although  our  Supreme  Court  has  said  "  one  or  four 
^ears  from  the  date  of  the  bond/'  without  reference  to  the  death  of  the 
testator. 

We  understand  that  the  general  rule  in  America  is  that  the  legacy 
is  payable  if  there  is  money  to  pay  it  one  year  from  the  date  of  the  bond, 
if  there  is  property  sufficient  to  pay  the  legacy  though  sufficient  money 
has  not  yet  been  realized,  then  the  legacy  will  b^r  interest  Irom  one 
year  after  the  date  of  the  bond.  Rice's  American  Probate  Law  and 
Practice,  page  878,  under  the  heading  "Rules  Applicable  to  Interest,** 
uses  this  language: 

''If  a  general  legacy  be  given  with  no  time  of  payment  fixed,  it  begins 
to  draw  interest  one  year  from  the  date  of  the  letters,  when  it  becomes 
due. "    Dayton  on  Surrogates,  8d  Edition,  pp.  464-6,  says : 

"When  no  time  of  payment  is  fixed,  the  executor  is  by  law  allowed 
one  year  from  the  testator's  death  to  ascertain  and  settle  his  affairs,  at 
the  end  of  which  time  the  court,  for  the  sake  of  general  convenience, 
presumes  the  personal  estate  to  have  been  reduced  into  possession.  Upon 
that  ground,  interest  is  payable  from  that  time,  unless  some  earlier 
period  is  fixed  by  the  will." 

The  same  language  is  used  in  Williams  on  Executors,  vol.  2,  bottom 
page  1424,  and  a  large  number  of  authorities  are  there  cited  in  support 
of  the  proposition. 

Giauque  on  Settlement  of  Decedent's  Estates,  8d  Edition,  page  165, 
says :  "As  a  general  nde,  a  legacy  bears  interest  beginning  one  year 
from  testator's  death." 

We  are  cited  to  sec.  8181,  Rev.  Stat,  of  Ohio,  on  the  matter 
of  interest.    That  section  reads : 

*ln  cases  other  than  those  provided  for  in  the  two  preceding  sections" 
(and  these  are  provisions  as  to  the  payment  of  interest  on  judgments  and 
bonds  where  interest  is  named),  **when  money  becomes  due  and  payable 
upon  any  bond,  bill,  note  or  other  instrument  of  writing  hereafter  made^ 
upon  any  book  account,  or  settlement  hereafter  made  between  parties  upon 
all  verbal  contracts  hereafter  entered  into,  and  upon  all  Judgments,  decrees 
and  orders  of  any  judicial  tribunal,  for  the  payment  of  money  arising  out 
of  a  contract  made,  or  other  transaction  which  hereafter  occurs,  the  creditor 
shall  be  entitled  to  interest  at  the  rate  of  six  per  cent,  per  annum,  and  no 
more." 

It  is  urged  that  money  cannot  be  due  and  payable  until  one  is 
entitled  to  bring  suit  for  it,  and  that  one  would  not  be  entitled  to  bring 
mi  for  his  legacy  at  the  end  of  one  year  when  the  estate  is  still  in  the 
process  of  settlement.  The  object  of  this  section  of  the  statute  is  to 
prescribe  the  rate  of  interest  where  there  is  no  contract  as  to  the  rate,  and 
it  may  well  be  doubted  whether,  beyond  fixing  the  rat^  of  interest,  it 
has  any  application  to  a  legacy.  There  is  a  provision  of  the  statute^ 
however,  (sec.  6128,  that  one  may  have  a  legacy  paid  before  any  distribn* 
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tion  is  ordered,  by  giving  a  bond.  And  in  commenting  upon  this  sec- 
tion the  Supreme  Court,  in  the  case  of  Webster  et  al.  v.  Bible  Society,  50 
O.  S.,  1,  17,  uses  this  language: 

"It  may  be  fairly  inferred  from  the  statute,  that  a  legatee  may  sue 
for  the  payment  of  his  legacy  before  the  expiration  of  the  four  years  ; 
but  when  he  does,  he  may  be  compelled  to  give  the  bond  and  security 
therein  provided  for." 

Wiihout  determining  whether  a  suit  could  have  been  maintained  for 
this  legacy,  at  the  end  of  one  year,  the  estate  being  in  the  situation  it  was, 
to-wit,  the  executors  being  without  sufficient  money  to  pay,  but  always 
having  more  than  enough  property,  we  hold  that  the  plaintiff  is  entitled 
to  recover  interest  from  the  expiration  of  one  year  from  the  date  of  the 
bond  ol  the  executors,  and  the  court  below  having  held  otherwise,  the 
case  is  reversed  for  that  error. 

Williamson^  Gushing  &  Clark,  attorneys  for  plaintiff  in  error. 

F.  /.  Jerome,  attorney  for  defendants  in  error. 


APPEAL. 

[Delaware  Circuit  Court,  December  Term,  1897.] 

Pomerene,  Adams  and  Douglass,  JJ. 

STATB  ex  RBL.    ViNING    V.    COMMISSIONBRS    OF  DkLAWARB  COUNTY. 

1.  Proceedings  in  Mandamus  arb  Appbalabi^b  p&om  Pinal  Judgmbnt  op  thb 

Court  op  Common  Pleas. 

An  appeal  may  be  taken  from  a  final  judgment  of  the  court  of  common  pleas  in 
mandamus  proceedings. 

2.  County  Opficbrs  not  Exempt  from  Giving  Bonds  to  Perpect  an  Appeal. 

Section  5228,  Rev.  Stat.,  providing  that  "a  party  in  any  trust  capacity  who  has 
given  bond  in  this  state  with  sureties  according  to  law,  shall  not  be  required 
to  give  bond  and  security  to  perfect  an  appeal"  only  includes  trustees  of  the 
same  class,  as  executors,  administrators  and  guardians,  and  is  not  broad 
enough  to  include  public  officers,  such  as  county  commissioners  and 
treasurers. 

Adams,  J. 

In  the  case  of  the  State  of  Ohio  ex  rel.  Thomas  Vining  v.  The  com- 
missioners of  Delaware  County,  and  in  some  twenty-five  other  cases 
submitted  with  it,  there  are  motions  to  dismiss  the  appeal.  These  are 
all  proceedings  in  mandamus. 

In  cases  Nos.  236,  237,  238,  239,  240,  and  in  263  and  264,  these  mo- 
tions are  filed  on  two  grounds,  1st.  That  the  action  is  not  an  appeal- 
able one ;  and  2nd.  That  no  bond  was  ^iven  for  an  appeal.  In  the 
remaining  cases,  being  numbers  245  to  262  inclusive,  the  motion  con- 
tains the  first  ground  only,  that  is,  that  the  case  or  action  is  not  appeal- 
able. And  as  that  first  ground  is  common  to  all  these  cases,  it  will  be 
disposed  of  first. 

We  may  say  here,  that  it  seems  to  this  court,  that  it  is  more  im- 
portant that  this  question,  which  is  a  question  of  practice  only,  and  not 
one   of   principle,   should  be  finally  settled;   more  important,   thai    it 
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should  be  finally  settled  than  that  it  should  be  settled  in  either  way,  be- 
cause, if  it  is  once  settled  either  way,  parties  can  preserve  their  rights; 
if  not  appealable,  they  can  preserve  their  rights  by  proceedings  in  error. 

The  argument  made  here,  that  such  proceedings  in  mandamus  are 
not  appealable,  involves  the  construction  of  the  section  of  the  statute, 
relating  to  mandamus,  and  sec.  5226,  Rev.  Stat. 

Section  5226  provides  that  "in  addition  to  the  cases  and  matters 
specially  provided  for,  an  appeal  may  be  taken  to  the  circuit  court  by  a 
party  or  other  person  directly  affected,  from  a  judgment  or  final  order  in 
a  civil  action.'* 

The  claim  is  made  here,  and  correctly,  that  in  the  chapter  relating 
to  mandamus,  there  is  no  provision  for  an  appeal ;  and  the  further  argu- 
ment is  made,  that  the  proceeding  in  mandamus  is  not  a  civil  action^ 
within  the  meaning  of  sec.  5226,  and  that,  therefore,  the  case  is  not  ap- 
pealable. 

We  are  cited  to  Chinn  v.  Trustees,  32  O.  S.,  236.  where  the  Supreme 
Court  hold,  that  the  civil  action  of  the  code  is  a  substitute  for  all  such 
judicial  proceedings  as  were  previously  known,  either  as  actions  at  law 
or  suits  in  equity,  and'  does  not  embrace  proceedings  in  mandamus. 
There  is  in  this  state  no  statutory  limitation  as  to  the  time  within  which 
a  writ  of  mandamus  may  be  obtained.  And  the  holding  there  is,  that 
the  statute  of  limitations  does  not  apply  to  a  proceeding  in  mandamus, 
because  the  proceeding  in  mandamus  is  not  a  civil  action. 

.  That  case,  and  the  decision  announced,  by  Judge  Summers,  speaking 
for  the  circuit  court  of  the  second  circuit,  in  State  ex  rel.  Harued  v. 
Smiley,  8  Ohio  Circ.  Dec,  117,  where  that  court  holds  directly,  that 
mandamus  is  not  a  civil  action  and  is  not  appealable,  are  the  authorities 
relied  upon  in  support  of  this  motion. 

On  the  other  hand,  we  have  in  Dutten  v.  Village,  42  O.  S.,  215,  a 
holding  by  the  Supreme  Court  to  this  effect,  and  I  read  the  first  para- 
graph of  the  syllabus: 

**  In  mandamus  in  the  court  of  common  pleas  to  compel  the  council 
of  an  incorporated  village  to  order  an  election  on  the  question  of  a  sur- 
render of  its  municipal  powers,  under  the  provisions  of  sees.  16^3  to 
1647,  Rev.  Stats.,  the  issue  was  whether  the  requisite  number  of  quali- 
fied petitioners  had  petitioned  the  council  therefor.  Held:  That  this 
was  an  issue  not  of  right  triable  by  a  jury,  and  either  party  might  appeal 
from  the  judgment  of  the  common  pleas  thereon." 

It  is  stated  in  argument,  and  I  think  it  is  apparent  from  an  exami- 
nation of  the  opinion  in  that  case,  that  the  only  question  discussed  in 
the  opinion,  is,  whether  or  not  the  issue  was  of  right  triable  by  jury. 
But  the  syllabus  of  the  case  is  the  rule  of  law  that  is  concurred  in  by  all 
the  judges  sitting  in  the  case.  And  they  do  make  the  direct  holding 
that  an  appeal  lies  in  a  mandamus  proceeding,  from  the  common  pleas 
court  to  the  then  district  court,  as  it  would  now  be  to  the  circuit  court* 

The  motion  for  leave  to  file  a  petition  in  error  to  the  district  court 
in  that  case  was  overruled. 

Now,  if  mandamus  cases  are  not  appealable,  the  district  court  and 
the  circuit  court  have  no  jurisdiction  of  the  subject-matter  of  the  man- 
damus proceedings  on  appeal.  So  that,  if  the  rule  is  as  contended  for  here, 
in  support  of  this  motion,  the  judgment  of  the  district  court  in  that  case, 
was  a  nullity  for  want  of  jurisdiction,  and  the  same  might  be  said  of  the 
judgment  of  the  supreme  court  denying  the  motion  for  leave  to  file  pe- 
tition in  error. 
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Again,  we  are  shown  the  record  of  a  case  disposed  of  by  this  circuit 
court,  in  Licking  county,  at  the  March  term,  1892,  which  was  an  action 
commenced  in  the  cbmmon  pleas  court,  to  compel  the  commissioners  of 
Licking  county,  by  a  peremptory  writ  of  mandamus  to  rebuild  and  keep 
in  repair  a  bridge.  After  a  trial  in  the  common  pleas  court,  the  writ  was ' 
made  peremptory.  The  commissioners  appealed  to  the  circuit  court,  and 
a  motion  was  there  made  to  dismiss  the  appeal,  on  the  ground  that  the 
action  was  not  appealable.  The  circuit  court  overruled  that  motion,  and 
on  a  final  hearing — I  believe  it  was  on  a  demurrer  to  the  petition — ^the 
court  decided  in  favor  of  the  commissioners,  and  refused  the  writ  of 
mandamus.  Error  was  prosecuted  to  the  Supreme  Court,  and  one  of  the 
assignments  of  error  in  the  petition  in  error,  was  the  overruling  of  the 
motion  to  dismiss  the  appeal.,  That  case  is  found  in  the  list  of  cases  not 
reported  in  full,  in  State  ex  rel.  v.  Comrs.,  64  O.  S-,  662,  and  the  judgment 
was  afl&rmed  on  the  authority  of  State  ex  rel.  v.  Comrs.,  49  O.  S.,  301. 
Now,  it  is  likewise  apparent  in  this  case — in  the  Licking  county  case — 
that  if  appeal  does  not  lie  in  mandamus  proceedings,  that  the  judgment 
of  the  circuit  court  was  a  nullity  for  want  of  jurisdiction  over  the  subject- 
matter  of  the  suit.  And  carrying  that  out  logically,  although  the  circuit 
court  ana  Supreme  Court  have  held  that  the  county  commissioners  should 
not  be  compelled  by  mandamus,  to  rebuild  or  repair  the  bridge ;  there  is 
still  the  judgment  of  the  court  of  common  pleas  in  full  forces,  unreversed 
and  unmodified,  compelling  them  to  do  that  very  act 

The  case  in  the  State  ex  rel.  v.  Comrs.,  49  O.  S.,  801,  is  a  case  that 
went  up  from  Hamilton  county.  The  statement  of  facts  in  that  case, 
shows  that  it  was  a  mandamus  proceeding;  that  the  case  was  appealed 
from  the  common  pleas  court  to  the  circuit  court.  See  also  State  ex  rel. 
V.  Comrs.,  61  O.  S.,  88-86,  and  Karb  v.  State  ex  rel.  64  O.  S.,  883-886. 
This  case,  Karb  v.  State  ex  rel.,  was  a  mandamus  case.  The  common 
pleas  of  Franklin  county  found  for  the  respondents.  On  appeal,  the 
circuit  court  found  for  the  relator.  On  error,  the  Supreme  Court  reversed 
the  circuit  court,  and  remanded  the  case  to  circuit  court  for  a  new  trial, 
or  such  other  disposition  as  the  facts  and  law  of  the  case  may  warrant. 
It  is  true,  that  we  have  no  discussion  either  in  the  Licking  county  case, 
or  in  State  ex  rel,  v.  Comrs.,  supra,  as  to  the  reasons  given  by  the  Supreme 
Court  for  their  judgment.  In  the  case  of  State  ex  rel.  Winder  v.  Bower- 
sox,  1  Ohio  Circ.  Dec.,  76,  decided  by  the  second  circuit,  with  Judges  Wil- 
liams, Stewart  and  Shauck,  on  the  bench,  Judge  Shaudc  after  very  ably 
and  at  length  arguing  to  the  effect  that  the  mandamus  proceeding  is  not 
appealable,  feels  compelled  to  follow  the  decision  to  whidi  I  have  referred, 
Dutten  V.  Village,  supra^  and  although  that  circuit  court  followed  the 
decision  of  the  Supreme  Court  in  Dutten  v.  Village,  supra,  as  it  were 
under  protest,  yet  their  judgment,  which  would  be  a  nullity  of  the  case 
was  not  appealable,  was  affirmed  by  the  Supreme  Court,  March  26, 1890. 

And  then  again,  we  have  in  State  ex  rel.  v.  Crites,  And.,  48  O.  S.,  176, 
the  so-called  dictum,  that  "in  view  of  the  express  provisions  of  the  statute, 
it  is  difficult  to  see  wherein  a  proceeding  in  mandamus  differs  in  any 
material  respect  from  a  civil  action,  or  even  in  any  respects-,  except  in 
name.  ** 

While  we  entertain  the  very  highest  opinion  of  the  learning  and 
ability  of  the  judges  who  have  recently  decided  in  the  second  circuit, 
that  proceedings  in  mandamus  are  not  appealable,  and  while,  doubtless, 
if  it  were  an  open  question  on  the  reasonable  construction  on  these  stat- 
utes, we  would  feel  inclined  to  follow  that  dedtioii,  yet,  this  court  as 
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now  instituted,  has  held,  in  line  with  Dutten  v.  Village,  supra.  This 
court,  in  1892,  in  the  Licking  county  case,  made  the  express  holding 
that  proceedings  in  mandamus  are  appealable.  The  Supteme  Court,  in 
the  six  cases  &it  I  have  referred  to,  have  made  in  effect  the  direct  hold- 
ing that  an  appeal  does  lie  in  mandamus.  Whether  they  have  given  the 
best  reasons  for  that  holding  or  not,  is  another  question,  but  they  have 
made  the  holding  in  these  six  cases,  that  an  appeal  will  lie  in  mandamus. 
And  we  have  no  doubt  that  a  great  many  other  cases  could  be  found, 
like  this  Licking  county  case,  that  have  been  decided  by  the  Supreme 
Court  without  report,  where  appeals  in  mandamus  have  been  upheld. 

That  being  the  state  of  the  decisions  in  Ohio,  on  the  subject  of 
whether  an  appeal  will  lie  in  mandamus  or  not,  we  are  content  to  follow 
our  former  holdings,  to  follow  the  holdings  of  the  Supreme  Court,  until 
the  Supreme  Court  sees  fit  to  overrule  its  former  holdings  and  reverse 
this  court. 

There  is  another  question  made ;  that  is,  admitting  that  some  pro- 
ceedings in  mandamus  are  appealable,  others  are  not.  And  the  point  is 
made  in  these  two  cases,  263  and  264,  "where  it  was  sought  by  mandamus 
to  compel  the  county  treasurer  to  pay  certain  warrants.  An  argument 
is  made,  that  the  writ  is  simply  to  obtain  the  payment  of  money,  and 
that,  therefore,  it  is  an  action  for  money  only,  and  that  it  would  follow 
from  that,  that  there  would  be  a  trial  by  jury,  and,  therefore,  the  action 
is  not  appealable.  But  even  in  that  case,  we  think  and  hold,  that  there 
is  a  wide  distinction  between  a  peremptory  writ  ordering  an  officer  to 
pay  money,  and  a  judgment  for  money  only.  The  effect  is,  and  might 
be  the  same,  and  the  party  seeks  to  obtain  the  payment  of  money  ;•  but 
the  particular  relief  that  is  sought  in  the  mandamus  case,  is  different 
from  the  money  judgment.  The  enforcement  of  the  order,  would  be 
through  different  means  and  different  processes. 

There  is  the  further  question  made  in  some  of  these  cases  where 
the  bond  has  not  been  given,  and  that  involves  the  construction  of  "sec, 
5228.  Section  5228  provides  that,  ''a  party  in  any  trust  capacity,  who  has 
given  bond  in  this  state  with  sureties  according  to  law,  shall  not  be 
required  to  give  bond  and  security  to  perfect  an  appeal." 

Prior  to  the  revision  of  1880,  and  so  far  as  we  have  been  able  to 
trace  the  statute  from  50  O.  L.,  93,  down  to  the  revision  ol  1880,  (See 
Swan  &  Critchfield,  p.  1167,  sec.  6.)  executors,  administrators  and  guard- 
ians, were  the  only  tru&tees  who  were  exempt  from  the  the  necessity  of 
giving  bond. 

On  this  question  I  speak  for  a  majority  of  the  court  only.  A 
majority  of  the  court  is  of  the  opinion,  and  so  holds,  that  sec.  5228,  as  it 
now  reads,  "A  party  in  any  trust  capacity,"  must  be  construed  in  the 
light  of  the  provision  as  it  stood  before  the  revision.  Before  the  revision 
it  stood,  executors,  administrators  and  guardians.  That  the  enlargement 
by  the  phrase,  "parties  in  any  trust  capacity,"  would  only  include  trus- 
tees of  the  same  class  as  executors,  administrators  and  guardians^  and  is 
not  broad  enough  to  include  public  officers,  such  as  county  commissioners 
and  county  treasurers. 

It  therefore  follows,  that  the  appeals  will  be  dismissed  in  cases  Nos. 
236,  287,  288,  239,  240  and  268  and  264,  because  no  appeal  bond  has  been 
given.  In  cases  from  245  to  262  inclusive,  where  the  bond  has  been 
given,  the  motions  to  dismiss  the  appeal  are  overruled. 

James  JR.  Lyile  ;  McElroy  &  Carpenter,  for  the  motions. 
Geo.  Ccyner^  prosecuting  attorney  ;  Jones  &  Jones^  contra. 
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PAROL  LICENSES. 

[Butler  Circuit  Court,  May  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

Tytus-Gardner  Paper  Co.  v.  Middletown  Hydraulic  Co. 

MiDDLETOWN    HYDRAULIC  Co.  V.  TyTUS'GaRDNER  PaPER  Co. 

1.  Parol  Licknse,  when  Irrevocablk  without  Just  Cause. 

a  parol  license  (to  erect  a  platform  over  part  of  a  canal),  given  for  a  pecuniary 
consideration,  operating  as  a  benefit  to  the  property  rather  than  for  the  per- 
sonal use  of  the  licensee,  is  not  revocable,  upon  transfer  of  the  property  to  a 
third  person,  without  just  cause. 

2.  Right  to  Use  of  Adjoining  Land  as  an  Alley— Failure  of  Proof  to  Es- 
tablish. 

A  sixteen-foot  strip  of'land  expressly  excepted  from  a  conveyance  of  adjoining 
laud,  and  which  the  owner  has  permitted  to  be  used  at  times  as  a  public  way, 
cannot  be  kept  open  by  injunction,  where  no  reference  is  made  to  it  as  an 
alley  or  way  m  the  deed,  and  to  which  no  title  has  been  acquired  by  prescrip- 
tion, even  thou^rh  it  may  be  inequitable  to  close  it  without  good  cause,  ijudge 
Cox  dissenting.) 

8.  Parol  License— Title  Obtained  by  Prescription. 

A  bridge  erected  over  a  canal,  with  the  consent  of  the  owner,  and  thus  used  for 
more  than  twenty-one  years,  the  right  to  maintain  it  is  acquired  by  prescrip- 
tion. 

4.  Lease  of  Water  to  turn  Wheel  of  a  Mill — Use  of  the  Boilers  to  turn 
other  Machinery. 
Under  a  lease  of  a  certain  amount  of  water  for  turning  the  wheels  of  a  mill,  the 
right  exists  to  use  such  amount  of  water  in  the  boilers  which  have  been  put 
into  the  mill  to  be  converted  into  steam  to  turn  other  machinery,  not  specific- 
ally excepted  by  the  lease. 

Appeal  from  the  Court  of  Common  Pleas  of  Butler  county. 
Smith.  J. 

We  state  very  briefly  the  conclusions  at  which  we  have  arrived  in 
these  cases.  And  first,  as  to  the  strip  of  16 J  feet  of  ground  between  the 
Tytus  mill  and  the  Jacoby  mill. 

It  is  manifest  that  the  legal  title  to  this  strip  is,  and  for  many  years 
has  been,  in  the  Hydraulic  Company.  That  when  the  land  on  which  the 
Tytus  mill  is  now  situate  wa-i  conveyed  by  the  Hydraulic  Company  to 
the  grantors  of  the  Tytus-Gardner  Paper  Company,  this  strip  was  owned 
by  the  Hydraulic  Company,  and  was  not  conveyed  by  said  deed,  but  was 
expressly  excepted  therefrom,  and  there  was  no  language  in  the  deed 
which  called  for  it  as  an  alley  or  roadw'ay,  or  in  any  way  indicated  that 
the  strip  was  to  be  so  used,  or  that  any  interest  whatever  therein  was 
conveyed  by  the  Hydraulic  Company  to  the  grantees  in  the  deed.  The 
grantees,  therefore,  took  no  interest  in  it  under  such  deed.  No  evidence 
was*  received  or  heard  by  the  court,  of  any  contract  or  arrangement 
between  the  Hydraulic  Company  and  the  Tytus-Gardner  Paper  Company 
or  its  predecessors  in  title,  which  gave  them  any  right  thereto,  or  any 
easement  therein,  or  right  of  way  over  the  same.  Nor  was  there  any 
evidence  which  shows  that  an  easement  therein,  or  a  right  of  ^ay  oyer 
the  same,  has  been  gained  by  prescription.  It  is  true,  that  for  some 
yedrs  before  the  sale  of  the  land  to  plaintiffs  grantors,  and  while  the 
property  was  owned  by  the  Hydraulic  Company,  there  was  some  vacant 
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ground  belonging  to  the  company,  and  of  which  this  strip  was  a  part, 
over  which  persons  desiring  it  were  allowed  to  cross  to  reach  the  alley 
east  of  it ;  but  this  was  not  a  well  defined  way,  and  not  particularly  over 
this  strip,  and  such  uses  did  not  continue  for  twenty-one  years,  so  as  to 
ripen  into  a  right.  Judges  Swing  and  Smith,  therefore,  with  great 
reluctance,  are  compelled  to  hold,  that  the  plaintiffs  have  not  maintained 
their  claim  as  to  this  strip,  and  are  not  entitled  to  the  relief  sought  as  to 
this.  I  say  with  reluctance,  because  we  are  satisfied  that  this  strip  was, 
in  fact,  reserved  by  the  company,  intending  that  it  might  be  used  by  the 
Jacoby  Company,  whose  mills  on  the  north  side  of  the  strip,  came  to  the 
north  line  thereof,  and  by  the  grantees  of  the  company  on  the  south  side 
thereof — both  being  customers  of  the  Hydraulic  Company  and  purchas- 
ing water  rights  therefrom.  We  think  that  it  would  be  very  inequitable 
and  unjustifiable,  if  the  Hydraulic  Company,  for  no  good  reason,  and 
without  any  prospect  or  advantage  to  itself,  should  insist  on  closing  up 
this  way.  But  we  see  no  legal  method  to  prevent  them  from  so  doing 
if  they  see  proper  to  do  it.  Judge  Cox  is  of  the  opinion  that  the  plaintiffs 
are  entitled  to  this  strip  as  an  easement,  or  to  a  right  of  way  on  it,  and 
favors  granting  the  relief  prayed  for. 

Second — As  to  the  bridge :  We  agree  that  under  all  the  circum- 
stances of  the  case,  the  bridge  having  been  put  there  with  the  full  con- 
currence, and  perhaps  with  the  assistance  of  the  Hydraulic  Company, 
and  having  been  used  as  a  bridge  for  more  than  twenty-one  years,  the 
right  to  have  the  same  remain  has  been  acquired  by  the  plaintiffs,  and 
tha.t  the  Hydraulic  Company  has  no  right  to  remove  it. 

Third — As  to  the  platlorm :  This  quCvStion  presents  greater  diffi- 
culty. It  is  clear  that  the  right  to  place  it  there,  in  the  shape  in  which 
it  now  stands,  was  granted  for  a  valuable  money  consideration  to  the 
grantors  of  the  Tytus-Gardiier  Paper  Company,  and  that  a  consideration 
was  paid  to  the  Hydraulic  Company  therefor,  and  that  it  was  constructed 
at  a  large  expense,  and  was  continued  there  without  any  objection  on  the 
part  of  the  Hydraulic  Company,  from  1883  or  1884,  until  shortly  before 
the  bringing  of  this  suit  in  March,  1895.  The  plattorm  was  so  erected 
under  the  direction  of  the  Hydraulic  Company,  extending  about  sixteen 
feet  from  the  west  bank  of  the  Hydraulic  canal,  extending  for  that  dis- 
tance over  the  canal,  and  about  —  feet  in  length — it  is  supported  by 
seven  posts,  each,  say,  one  foot  in  diameter.  We  find  that  in  no  material 
or  essential  way  does  it  interfere  with  the  use  of  the  canal.  This  canal, 
at  that  point,  is  located  along  one  of  the  streets  of  the  city  of  Middle- 
town,  and  the  right  to  place  it  there,  on  certain  conditions  and  under 
certain  restrictions,  was  given  to  the  Hydraulic  Company  by  the  city  of 
Middletown.  Subject  to  this  grant,  the  city  is  the  owner  of  the  street  as 
it  is  of  the  other  streets.  No  objection  is  made  by  the  city  to  the  plat- 
form as  it  exists. 

Under  this  state  of  fact,  has  the  Hydraulic  Company  against  the  will 
of  The  Tytus-Gardner  Paper  Company  the  right  to  remove  this  platform  ? 

It  would  seem  that  the  right  to  place  it  there  was  founded  upon  a 
license  to  do  so,  given  by  the  Hydraulic  Company  to  the  grantors  of  the 
Tytus-Gardner  Paper  Company,  and  not  to  the  Paper  Company  itself. 
As  stated  in  vol.  Id,  Am.  &  Eng.  Ency.  of  Law,  639,  "License,  as  a  term 
of  real  estate  law,  is  an  authority  to  do  a  particular  act  or  series  of  acts, 
upon  another's  land  without  possessing  an  estate  therein.  It  is  dis- 
tinguished from  an  easement  in  the  fact  that  the  latter  always  implies  an 
interest  in  the  land  upon  which  it  is  imposed."     And  on  page  645,  it  is 
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said :  ''A  license  is  strictly  confined  to  the  original  parties.  It  is  purely 
a  personal  privilege,  and  unless  coupled  with  an  interest,  is  not  assign- 
able, and  can  operate  neither  for,  nor  against  a  third  person." 

The  doctrine  stated  as  to  the  non-assignability  of  a  license,  is  the 
most  troublesome  question  the  Paper  Company  has  to  meet  as  to  this 
point.  For  while  it  is  also  the  general  principle  that  a  parol  license  may 
be  revoked  by  the  licensor  at  will,  yet,  this  is  not  universally  the 
case.  For  instance,  in  our  own  state,  it  has  been  held  in  Wilson  v.  Chal- 
fant,  15  0.,248: 

"1st.  If  one  enters  upon  the  land  of  another  by  virtue  of  a  parol 
license,  given  for  a  consideration  paid,  and  erects  fixtures,  trespass  will 
lie  against  the  owner  of  the  land  for  destro3dng  them. 

"2d.    A  parol  license  executed  is  irrevocable;  and 

*'8d.  A  license  to  erect  fixtures  upon  the  land  of  another,  executed, 
gives  the  right  of  possession  to  control,  repair  and  protect  the  fixtures 
against  the  owner  of  the  fee." 

In  the  decision  rendered  by  the  court,  it  is  said: 

''On  this  subject  the  decisions  of  judicial  tribunals  of  our  sister  states 
differ.  (Citing  cases.)  But  in  Ohio,  we  think  it  can,  at  this  day,  be 
hardly  considered  as  an  open  question.  Part  performance  of  parol  con- 
tracts, especially  where  the  non-execution  would  operate  as  a  fraud  on 
the  rights  of  the  vendor,  have  repeatedly  been  enforced  in  equity,  and  a 
parol  license  executed  has  been  held  to  be  irrevocable  in  numerous  in- 
stances upon  the  circuit,  at  law.*' 

And  in  Wilson  v.  Forder,  20  O.  S..  89,  Judge  Welch,  in  deciding 
the  case  of  Homback  v.  R.  R.  Co.^  20  O.  S.,  81,  says :  'The  contract  is  at 
least  a  parol  license,  and  that  license  has  been  fully  executed,  with  the 
knowledge  and  consent  of  the  plaintiff,  who  has  received  the  full  price 
stipulated  therefor."  We  see  nothing  in  the  decisions  of  that  court 
subsequently  changing  the  law  as  stated  in  Wilson  v.  Chalfant,  supra. 

As  has  been  said,  there  is  more  reason  to  believe  that  the  Paper 
Company  is  not  in  a  posit  on  to  avail  itself  of  a  license  granted  to  its 
predecessor  in  the  ownership  of  the  property,  for  the  benefit  of  whom  the 
license  was  granted.  And  yet,  as  the  license  was  evidently  intended  for 
the  benefit  of  the  property  then  owned  by  the  licensee,  and  now  by  the 
Paper  Company,  and  was  not  intended  for  the  personal  use  of  the 
licensees,  there  is  a  strong  element  of  justice  in  the  claim  that  the  Hy- 
draulic Company  having  received  a  pecuniary  compensation  for  the 
license,  ought  not  now,  without  just  cause,  be  allowed  to  destroy  the 
improvement  so  constructed  with  its  full  consent,  and  with  the  same 
necessity  for  its  use  still  existing.  If  circumstances  should  hereafter 
arise  which  would  show  that  its  continued  existence  was  to  the  substan- 
tial injury  of  the  Hydraulic  Company,  we  do  not  say  that  the  Com- 
pany, on  proper  terms,  might  not  be  allowed  io  remove  it.  But  as 
the  case  stands,  we  do  not  deem  it  equitable  to  require  it  to  be  done,  on 
the  showing  made ;  but  think  it  should  be  allowed  to  remain  and  the 
Hydraulic  Company  be  enjoined  from  removing  it. 

Another  question  arises  in  one  or  the  other  of  these  cases,  as  to  the 
right  of  the  Paper  Company  to  use  the  water  from  the  hydraulic,  after  it 
is  measured  and  delivered  to  it,  for  any  other  purpose  than  the  turning 
of  the  wheels  of  the  mill.  That  is,  whether  it  may  be  used  in  the  boilers 
which  have  been  put  into  the  mUl  of  the  Paper  Company,  to  be  converted 
into  steam  to  turn  other  machinery.  We  are  of  the  opinion  that  it  has 
such  right,  except  as  stipulated  in  the  lease,  that  is  that  it  cannot  be  used 
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for  flouring  mill  purposes.  That  the  water  being  measured  to  them,  and 
paid  for,  it  may  now  be  used  for  the  purpose  indicated.  There  was  to 
be  and  could  be  no  further  use  of  the  wat^r  after  it  left  the  mills  of  the 
Paper  Company^  but  it  then  flowed  directly  into  the  Miami  river,  and 
was  of  no  possible  use  to  the  Hydraulic  Company. 

The  other  questions  made,  as  we  understand,  are  not  now  in  con- 
troversy. It  being  conceded  that  some  use  of  the  water  was  made  by 
the  Paper  Company,  which  it  was  not  entitled  to  use  in  that  way,  which 
use  has  ceased,  and  the  question  as  to  the  disposition  of  the  costs  made 
in  the  second  case,  is  all  that  remains.  In  view  of  all  the  circumstances 
of  the  case,  we  have  arrived  at  the  conclusion,  that  in  each  of  the  two  cases, 
the  plaintiff  should  pay  the  one-half  of  all  the  costs,  and  the  Hydraulic 
Company  the  other  one-half. 

Morey^  Andrews  &  Morey  and  /•  /.  Muir,  for  the  Hydraulic 
Company. 

Thos.  MUliken  &  Bm  HarwiiM,  for  The  Tytus-Gardner  Paper 
Company, 


WILLS. 

(Hamilton  Circnit  Conrt,  November  Term,  1897J 

Cos,  Smith  and  Swing,  JJ. 

Hawkins  v.  Barrow. 

Death  of  Widow  bbvorb  Wiia  is  Probatbd— Hbr  Hbirs  Inhbrit  Bstatb 
Dbvisbd. 
Where  a  husband  gi^es  the  whole  of  hia  estate,  after  the  pajrment  of  hia  debta, 
absolntelj  to  his  widow,  and  she  dies,  shortly  thereafter,  before  Uie  probate 
of  the  will,  and  without  any  negligence  on  her  ^art  in  failing  to  probate  auch 
will,  she  is  not  thereby  deprived  of  the  provision  made  for  her  in  the  will 
or  remitted  to  her  statutory  rishts  aa  wioow.  Her  heira  inherit  such  estate 
to  the  exclusion  of  the  heirs  of  testator. 

Smith,  J. 

The  facts  in  this  case,  briefly  stated,  are  these :  William  Barrow* 
late  of  this  county,  died  October  31,  1894,  seized  in  fee  simple  of  the 
real  estate  in  question.  He  left  surviving  him  a  widow  and  eight  chil- 
dren, the  issue  of  his  marriage  with  her,  and  one  child  the  issue  of  a 
former  marriage.  He  left  a  last  will  and  testament  which  was  duly 
admitted  to  probate,  and  record  in  this  county,  December  12,  1894,  and 
by  which  he  devised  all  of  his  estate,  real  and  personal,  to  his  wife,  abso- 
lutely. Before  the  will  was  admitted  to  probate,  viz:  November  19, 
1894,  his  widow  was  killed  by  a  train  of  cars,  and  of  course,  she  never 
made  any  election  in  the  probate  court  to  take  the  provision  made  for 
her  by  the  wiU  of  her  husband,  as  it  was  not  probated  until  after  her 
death. 

It  appeared  that  on  the  death  of  the  husband,  there  was  some  dis- 
satisfaction on  the  part  of  the  children  as  to  the  terms  of  the  will.  It  is 
shown  that  an  oral  agreement  was  entered  into  between  the  widow  and 
her  eight  children,  by  which  it  was  arranged  that  she  was  to  convey  to 
her  said  children,  all  of  the  real  estate  in  question  devised  to  her  by  the 
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will  of  her  husband,  retaining  and  reserving  therein  a  life  estate  to  her- 
self. And  such  a  deed  was  prepared  by  the  attorney  of  the  parties,  but 
was  never  executed  by  her,  either  on  account  of  her  sudden  death,  or 
for  some  other  reason.  At  the  time  of  the  death  of  the  husband,  he 
and  his  wife  were  living  in  Sharon,  and  not  on  the  land  in  question. 
After  his  death  she  removed  to  the  farm,  and  was  living  there  at  the 
time  of  her  death,  and  no  objection  to  this  was  made  by  anyone.  The 
evidence  tends  to  show,  that  owing  to  the  controversy  which  had  arisen 
in  the  family,  the  widow  was  hesitating  whether  she  would  take  the  pro- 
vision made  for  her  by  the  will  of  her  husband,  and  a  few  days  before 
her  death,  said  to  some  one  that  she  would  lake  under  the  law. 

On  the  death  of  the  widow,  the  plaintiff,  the  cliild  of  Barrow  by 
his  first  marriage,  filed  this  petition,  averring  that  she  and  each  of  the 
other  eight  chi  dren,  were  seized  of  the  one  equal  ninth  part  of  the  real 
estate,  and  asking  that  partition  of  the  same  be  made  accordingly.  Ail 
of  the  eight  children  of  Wm.  Barrow,  with  one  exception,  deny  that  the 
plaintiff  has  any  interest  in  the  land,  and  claim  that  the  eight  children 
of  Mrs.  Barrow  own  the  same  in  fee.  And  this  is  the  question  submitted 
to  this  court.  It  is  conceded  that  the  will  of  William  Barrow  gave  to 
his  widow  his  whole  estate  absolutely.  Unless,  therefore,  the  failure  of 
the  widow  to  have  the  will  probated  during  the  time  she  survived  her 
husband,  and  to  elect  to  take  the  provision  made  for  her,  by  the  will, 
deprived  her  of  the  benefit  of  the  devise  so  made  to  her,  it  is  evident, 
that  on  her  death  intestate,  the  whole  of  the  estate,  remaining  after  the 
payment  of  the  debts  of  her  husband,  and  her  debts,  would  go  to  her 
children,  and  the  plaintiff  would  have  no  interest  whatever  in  this  real 
estate.  What  then,  is  the  effect  of  her  death  without  having  made  the 
election  in  court,  to  take  the  provisions  made  for  her  by  the  will  ? 

Section  5963,  Rev.  Stat.,  in  effect  provides,  that  if  any  provision  be 
made  for  a  widow  or  widower  in  the  will  of  the  deceased  consort,  the 
probate  court  .shall  forthwith,  after  the  probate  of  such  will,  is>ue  a  cita- 
tion to  such  widow  or  widower,  to  appear  and  elect  whether  to  take  such 
provision,  or  to  be  endowed  of  the  lands  of  the  deceased  consort,  and 
take  the  distributive  share  of  the  personal  estate — *'but  the  widow  or 
widower,  shall  not  be  entitled  to  both  dower  and  the  provisions  of  the 
will  in  her  favor,  unless  it  plainly  appears  by  the  will  that  the  widow  or 
widower,  should  have  such  provision  in  addition  to  the  dower  and  ^uch 
distributive  share.'*  And  sec.  5964  provides,  that  if  the  widow  or  wid- 
ower shall  fail  to  make  such  election,  he  or  she  shall  retain  the  dower 
and  such  share  of  the  personal  estate  of  the  deceased  consort,  as  he  or 
she  would  have  been  entitled  to  by  law,  in  case  the  deceased  consort  had 
died  intestate  leaving  children. 

If  any  part  of  this  estate  had  been  given  to  any  other  person  than 
the  widow,  or  any  limitation  as  to  her  interest  therein  made  by  the  wilK 
as  for  instance,  if  she  was  only  to  have  it  for  life,  or  during  her  widow- 
hood, it  would  seem  from  these  provisions  of  the  statute,  as  a  general 
rule,  that  to  entitle  her  to  the  provisions  made  for  her  by  the  will  of  her 
husband,  an  election  made  by  her  to  take  such  provision  is  essential,  at 
least  where  the  will  has  been  admitted  to  probate  in  her  lifetime,  and 
she  is  duly  cited  under  sec.  5963,  Rev.  Stat.  And  that  without  such 
election,  she  is  remitted  to  her  statutory  rights  as  widow  of  her  husband. 
And  it  is  clear,  too,  in  such  case,  that  the  election  must  be  made  by 
her  personally,  and  can  not  be  exercised  for  her  after  her  death  by  her 
heirs  or  legal  representatives,  though  it  may  be  entirely  certain  that  the 
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provision  made  for  her  by  the  will,  was  much  greater  in  amount  than 
what  she  would  receive  under  the  statute  if  she  declined  to  take  under 
the  will.  It  is  true  that  there  may,  in  the  absence  of  an  election  by  her 
in  court  in  the  mode  pointed  out  in  the  statute,  be  an  election  in  fact,  by 
acts  done  by  her,  which  ckarly  show  that  she  had  decided  to  take  the 
provisions  made  for  her  by  the  will,  and  had  in  some  way  carried  this 
intention  and  purpose  into  effect;  and  particularly  is  this  so  where  the 
other  parties  interested  in  the  estate  have  knowledge  of  this ;  and  make 
no  objection  and  act  accordingly.  Lessee  v.  Hoop,  6  O.  S.,  481 ;  Bax- 
ter v.  Bowyer,  190.  S.,  491 ;  Stockton  v.  Wooley,  20  O.  S.,  184.  In  such 
case,  to  some  extent  at  least,  the  doctrine  of  estoppel  applies. 

The  evidence  in  this  case  as  to  an  election  in  fact  by  this  widow, 
is  not  of  a  very  satisfactory  character,  either  for  or  against  it.  Look- 
ing at  the  terms  of  the  will  itself,  it  would  seem  that  it  she  looked  alone 
to  her  pecuniary  interest,  she  could  not  hesitate.  The  will  gave  to  her 
the  whole  estate,  real  and  personal,  after  the  payment  of  the  debts  of  the 
testator,  absolutely.  She  had  the  full  and  undisputed  right  to  dispose  of 
it  during  her  liftime,  or  by  will  at  her  death.  The  devise  to  her  in- 
cluding her  dower,  it  was  equivalent  to  a  provision  in  addition  to 
dower,  and  even  if  the  land  had  been  liable  to  sale  for  the  debts  of  her 
husband,  in  the  event  of  an  election  by  her  to  take  under  the  will,  she 
would  have  held  the  dower  right  free  from  the  claims  of  creditors  of 
the  estate.  Baxter  v.  Bowyer,  supra.  So  that  there  was  no  room  for 
choice  as  to  what  would  be  best  for  her  to  do  in  a  pecuniary  \4ew. 
And  yet  the  evidence  tends  to  show,  and  perhaps  does  show,  that  shortly 
before  her  death,  she  expressed  her  intention  of  taking  under  the  law, 
for  what  reason  does  not  appear.  On  the  other  hand,  the  evidence 
shows,  that  after  her  husband's  death  she  removed  to  the  land  given  to  her 
by  the  will,  and  made  a  parol  contract  with  her  own  children  to  convey 
the  land  to  them  in  fee  simple,  reserving  to  herself  a  life  estate  therein. 
It  fa  true  that  this  deed  was  not  executed  though  drawn  up  by  the 
attorney  of  all  the  parties  and  submitted  to  them,  and  of  course,  the 
parol  contract  could  not  be  enforced  against  her  or  her  representatives, 
but  it  goes  far  to  show  her  election  in  fact. 

But  the  question  most  discussed  in  this  case,  is,  whether  where  a 
husband,  as  in  this  case,  gives  the  whole  of  his  estate  after  the  payment 
of  his  debts,  absolutely  to  his  widow,  and  she  dies,  shortly  thereafter, 
before  the  probate  of  the  will,  and  .without  negligence  on  her  part,  (for 
the  will  had  been  promptly  offered  for  probate,  and  continued  for  hear- 
ing), or  even  after  the  probate  of  the  will  and  being  cited,  fails  to  elect 
within  the  year  given  to  her,  she  loses  all  the  benefit  of  the  provision 
made  for  her  thereby,  and  is  remitted  to  her  statutory  rights  as  his 
widow.  The  question  is  certainly  one  of  great  importance,  and  it  must 
be  conceded,  that  on  the  language  of  the  statute,  it  is  a  doubtful  one. 
If  a  husband  or  wife,  relict  of  a  deceased  consort,  under  whose  will  he 
or  she  would  be  entitled  to  the  whole  of  the  estate,  and  which  provision 
is  of  far  more  value  than  would  be  the  right  under  the  statute,  is  to 
lose  the  benefit  of  the  testamentary  provision  made  for  her  thereby, 
without  any  fault  or  negligence  on  his  or  her  part,  simply  because  the 
will  not  being  probated  before  her  death,  she  cannot  elect  to  take  such 
provision ;  or  after  probate  and  citation  she  is  prevented  by  some  reason 
from  doing  so,  great  injustice  may  be  done  to  her.  It  would  seem, 
therefore,  that  the  courts  should  not  so  bold  unless  it  is  manifest  that 
snch  is  the  clear  law. 
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It  IS  clear,  as  before  stated,  that  the  courts  of  this  state  have 
made  an  exception  to  the  general  rule  of  the  statute,  that  the  election, 
to  be  valid,  must  be  made  in  the  probate  court  in  the  mode  pointed 
out  in  the  sections  of  the  law  which  we  have  quoted.  This  is  shown  by 
the  decisions  already  referred  to.  And  the  claim  is  made  by  the  counsel 
for  the  defendant,  that  where  everything  has  been  given  by  the  will  to 
a  widow  or  widower  by  the  will  of  the  deceased  relict,  that  no  election 
in,  court  is  necessary  in  such  a  case,  and  on  failure  to  do  so,  that  he  or 
she  takes  the  whole  estate  so  devised,  subject  of  course  to  the  rights  of 
creditors  of  the  estate. 

We  know  of  no  decision  of  the  courts  of  any  state  under  a  statute 
similar  to  ours  which  holds  that  such  is  the  case.  The  case  of  Baxter 
V.  Bowyer,  19  O.  S.,  490,  before  cited,  comes  nearer  to  it  than  any  we 
have  seen.  It  was  there  held  in  the  4th  and  5th  subdivisions  of  the 
syllabus: 

"  Where  the  provision  in  a  will  for  the  widow  includes  the  dower, 
it  is  equivalent  to  a  provision  in  addition  to  dower,  and  she  holds  the 
dower  right  free  from  the  claims  of  creditors  of  the  estate,'*  and  "  in 
such  case,  if  the  widow  actually  accepts  the  provision,  and  then  dies 
without  making  her  statutory  election  in  court,  and  without  being 
cited  to  appear  in  court  for  that  purpose,  she  will  be  held  to  have 
taken  under  the  will." 

In  that  case,  the  testator  had  devised  all  his  estate  to  his  wife  for 
her  life,  and  for  her  support  during  her  life,  with  power  of  sale  for  the 
benefit  of  the  estate,  and  on  her  death,  what  remained  was  to  go  to  other 
parties  named  in  the  will.    And  in  the  statement  of  the  case  it  is  said : 

"The  testator's  wife  survived  him  and  took  possession  of  the 
property,  which  consisted  of  some  ten  thousand  dollars  worth  of  real 
estate,  and  personal  property  to  the  amount  of  twenty-five  hundred 
dollars.  She  possessed  and  used  the  entire  property  during  her  life,  and 
died  in  less  than  one  year  after  the  death  of  her  husband,  without 
making  any  election  in  court  to  take  under  the  will,  and  without  being 
cited  to  appear  in  court  for  that  purpose." 

Judge  Welch,  in  delivering  the  opinion  of  the  majority  of  the  court, 
says: 

''  We  are  unanimous,  however,  in  the  opinion  that,  under  the  cir- 
cumstances of  this  case,  the  widow  must  be  held  to  take  under  the  will, 
and  that,  therefore,  her  representatives  are  entitled  to  no  part  of  the 
personal  estate.  The  circumstances  I  allude  to  are  these:  1st.  The 
provision  made  for  her  by  the  will  includes  her  dower,  and  is,  therefore, 
tantamount  to  a  provision  in  addition  to  dower,  and  entitles  her  to  hold 
the  dower  interest  freed  from  the  claims  of  testator's  creditors.  2nd. 
She,  in  fact  accepted  and  enjoyed  the  provision,  though  she  never  made 
the  statutory  election  in  court.  3rd.  She  was  never  cited  to  appear  in 
court,  and  died  within  the  time  allowed  by  law  for  that  purpose.  What 
would  be  our  holding  as  to  the  eflFect  of  the  widow's  non-election  in  a 
case  where  either  or  any  of  these  circumstances  should  be  wanting. 
we  do  not  at  present  undertake  to  say." 

We  understand  from  this,  that  the  effect  of  a  non-election  in 
court,  in  a  case  like  the  present,  where  there  was  not  an  election  in 
fact,  is  not  decided. 

In  a  case  like  that  before  this  court,  where  the  fact  of  an  election 
by  conduct  and  acts,  is,  to  say  the  least,  not  clearly  shown,  but  where 
the  provision  made  by  the  will  was  clearly  in  addition  to  her  dower,  and 
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manifestly  better  than  what  the  law  would  give  her,  we  would  greatly 
hesitate  to  hold  that,  even  if  the  will  had  been  probated  in  her  lifetime, 
and  she  duly  cited,  but  by  some  casualty  bad  been  prevented  from  an 
election  in  court,  she  would  be  deprived  of  the  provision  made  for  her 
by  the  will,  and  be  remitted  to  her  rights  as  a  widow,  under  the  statute. 
But  the  case  before  us  is  much  stronger  in  favor  of  the  defendants  than 
the  one  supposed.  Here  the  will  had  not  been  probated  at  the  time  of 
her  death.  She  had  no  opportunity  to  make  her  election.  The  will 
made  a  provision  for  her  much  greater  than  her  share  as  a  widow  under 
the  htw  wotild  have  been.  The  statute  makes  no  provision  that  in  such 
a  case  she  stkBll  simply  take  her  statutory  rights.  The  sections  quoted, 
only  provide  for  this  in  case  the  will  is  probated,  and  she  is  cited,  and 
fails  for  one  year  to  make  her  election  in  court.  As  there  is  no  provision 
that  in  case  she  dies  before  the  probate  of  the  will,  that  the  effect  should 
be  the  same,  we  think  that  it  does  not  have  such  effect,  but  that  the 
provision  made  for  her  by  the  will  stands. 

We  hold,  therefore,  that  on  the  death  of  Mrs.  Barrow  intestate,  she 
held  the  title  to  this  land  in  fee,  and  that  it  descended  to  her  eight 
children,  and  that  the  plaintiff  has  no  interest  therein. 

/oAn  Coffee^  for  plaintiff. 

Chas./.  Hunt;  Van  Seggem,  Phares  &  De  Wold,  contra. 


TAX  TITLES. 

[Hancock  Circnit  Court,  May  Term,  1897J 
Day,  Price  and  Norria,  JJ. 

Chari^es  M.  Stbbl  V.  John  P.  Pooim* 

1.  SUBSTAMTIAI,  DBPARTURK  FROM  STRICT    PROVISIONS    OV   TH8    STATIFTS   RBN- 

DBKS  Tax  Dbbd  Invai^id. 
An  auditor's  deed  for  lands  sold  at  a  delinquent  tax  sale,  where  the  antecedent 
proceedings  are  defective,  in  a  manner  which  amounts  to  a  substantial  de- 
parture from  the  strict  provisions  of  the  statute  (as  an  omission  to  make  and 
enter  on  record  a  required  certificate),  is  invalid  and  conveys  no  title. 

2.  Purchasbr*8  Rights  aftbr  Expiration  of  Timb  for  Rbdbmption  arb 
Oovbrnbd  by  Sbc  2880,  Rbv.  Stat. 

The  purchaser's  rights  under  the  deed  above  referred  to,  after  two  3[ears  from 
the  date  of  sale,  are  governed  by  sec.  2880,  Rev.  Stat,  and  he  is  entitled  to  re- 
ceive the  amount  of  the  original  purchase  money,  the  taxes  subsequently 
paid,  with  interest  from  the  oate  of^  payment,  but  no  fees  for  certificates  or 
transfers  and  no  penalty. 

Appbax  from  the  Court  of  Common  Pleas  of  Haacock  county. 

Day,  J. 

Plaintiff's  action  is  to  procure  an  order  of  the  court  quieting  his  title 
to  certain  real  estate,  described  in  the  petition,  as  against  the  adver^e 
claims  of  the  defendant  Pogue.  As  a  defense,  and  for  a  cross-action  en- 
titling him  to  affirmative  relief,  defendant,  Pogue,  asserts  title  and  right 
of  possession  of  the  said  real  estate  in  himself  by  virtue  of  an  auditor's 
deed  therefor,  of  date  January  17,  1895,  based  on,  as  he  asserts,  a  valid 
proceeding  and  sale  to  him,  at  a  delinquent  tax  sale  duly  made  on  Janu- 
ary 17,  lw8.     Defendant  shows  that  at  the  last  named  date  he  paid  the 
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taxes,  interest  and  penalty  then  due  thereon  and  unpaid,  in  the  sum  of 
$600,  and  has  since  paid  current  taxes  in  ihe  aggregate  sum  of  $177'. 
That  after  the  expiration  of  two  years  from  the  day  of  sale,  the  owner 
not  having  redeemed  the  said  land,  the  auditor  of  the  county  duly  exe- 
cuted and  delivered  to  him,  a  proper  deed,  conveying  the  said  real  estate, 
which  deed  was  duly  accepted,  filed  for  record  and  recorded.  Defendant 
asserts  the  validity  of  the  said  sale  and  deed,  and  claims  to  have  the  legal 
title  and  right  of  possession  to  the  said  real  estate  by  virtue  thereof,  and 
prays  in  the  alternative:  First,  a  judgment  establishing  the  validity  of 
his  title  and  right  of  possession ;  and  if  that  cannot  be  properly  done, 
then,  second,  that  the  said  lands  be  ordered  sold  on  his  tax  lien,  and  out 
of  the  proceeds,  he  be  paid  the  several  sums  paid  by  him  as  taxes,  etc.,  with 
penalty  and  interest  thereon  according  to  law,  and  also  any  sums  paid  by 
him  as  costs  and  expenses  of  the  sale  and  transfer  on  the  duplicate,  in  all 
a  total  sum  of  $1,125.  In  a  reply  the  plaintiff  specifically  admits  the 
non-payment  of  taxes — the  sale  at  delinquent  tax  sale  to  Pogue,  and  the 
subsequent  payment  of  taxes  by  him  in  the  sums  stated ;  the  failure  of 
the  owner  to  redeem ;  the  execution  and  delivery  of  the  deed  by  the 
auditor,  and  its  record ;  but  denies  the  regularity  of  the  proceedings 
leading  up  to  the  sale,  and  the  validity  of  the  sale  and  the  efficiency  of 
the  auditor's  deed  to  cast  title  in  Pogue.  It  is  conceded  there  is  an 
amount  due,  as  stated,  on  account  of  the  sale  and  the  subsequent  pay- 
ment of  taxes  and  lawful  interest  thereon ;  but  it  is  denied  that  .  Pogue 
is  entitled  to  payment  of  any  penalty  at  all,  or  repayment  of  any  expense 
lor  certificates,  transfers  or  other  expenses  incurred  in  the  matter. 

While  there  is  an  issue  of  fact  arising  on  the  claimed  validity  of  the 
tax  sale  and  the  efficiency  of  the  tax  deed  to  cast  title  on  the  purchaser, 
yet  it  is  conceded  as  a  fact  that  an  official  having  a  duty  in  connection 
with  the  levy  and  collection  of  taxes,  the  county  treasurer  perhaps 
omitted  to  do  a  necessary  thing,  neglected  to  make  and  enter  on  the 
record  a  certain  certificate  required  by  the  law  to  be  made  and  entered  ; 
and  so  there  are  no  disputed  facts  in  the  case.  The  parties  are  in  agree- 
ment as  to  what  the  facts  are,  and  the  issues  arising  and  over  which  they 
are  at  variance,  are  questions  of  law  pure  and  simple.  And  the  ques- 
tions are :  1.  Is  an  auditor's  deed  for  lands  sold  at  a  delinquent  tax  sale, 
where  the  antecedent  proceeding  is  defective — where  all  the  require- 
ments of  the  statute  have  not  been  complied  with — valid  and  effective  to 
cast  the  legal  title  thereof  on  the  purchaser  at  such  sale  ?  It  not,  and, 
in  lieu  of  such  paramotint  title,  the  purchaser  has  acquired  the  right  and 
lien  of  the  state  on  the  land,  for  the  payment  of  taxes,  then,  2.  Has 
such  purchaser  a  legal  right  to  exact  and  collect  a  penalty  of  twenty-five 
per  centum,  or  any  penalty,  on  the  original  purchase  money  and  taxes 
subsequently  paid,  and  any  expense  incident  to  the  purchase? 

1.  That  irregularity  and  neglect  to  take  all  the  preliminary  steps 
required  by  the  statute  in  the  proceeding  leading  up  to  and  culminating  in 
a  delinquent  tax  sale,  will  render  the  sale  invalid  and  ineffectual  to  trans- 
fer the  legal  title  to  the  purchaser,  is  not  an  open  question  in  this  state. 
The  proposition  is  stare  decisis.  All  the  decisions  of  all  the  courts  on 
that  question,  are  of  the  purport  and  substance,  that  any  irregularity 
or  defect  in  the  antecedent  proceeding — ^any  neglect  or  omission,  even  if 
quite  technical,  if  it  amountsHo  a  substantial  departure  from  the  strict 
provisions  of  the  statute,  is  held  to  render  the  proceeding  and  sale 
defective  and  invalid  as  a  sale.  It  is  also  well  settled  that  a  purchaser  at 
an  invalid  tax  sale,  acquires  no  title  to  the  real  estate  sold  as  against  the 


Digitized  by 


Google 


Vm.         CIRCUIT  COURTS. 257 

Steel  ▼.  Pogne. 

holder  of  the  legal  title,  but  by  express  provision  of  the  statute  does  acquire 
all  the  rights  of  the  state  to  enforce  payment  of  taxes,  and  a  lien  on  the 
property  sold  to  secure  the  repayment  of  the  purchase  money  and  taxes 
subsequently  paid,  with  such  interest,  penalty  and  expense  as  the  statute 
provides.  The  conceded  fact,  of  omission  to  make  and  enter  on  record 
a  required  certificate,  settles  the  one  issue  in  this  case  in  favor  of  the 
plaintiflF.  The  proceeding  was  irregular  and  defective,  and  the  sale  mani- 
festly invalid,  so  that  the  auditor's  deed  made  in  pursuance  thereof,  was 
ineflBdent,  and  conveyed  no  title  to  the  purchaser. 

2.  Has  the  purchaser  at  an  invalid  tax  sale,  having  thereby  acquired 
the  rights  of  the  state  to  collect  taxes,  in  that  particular  case,  a  legal 
right  to  exact  and  collect  a  penalty  on  the  original  purchase  money  and 
taxes  subsequently  paid,  and  also  the  expenses  or  costs  incident  to  the 
purchase?  The  answer  to  this  question  must  necessarily  be  in  the 
alternative.  In  some  circumstances  and  conditions,  yes;  in  others,  no; 
the  proper  answer  depending  altogether  upon  the  provisions  of  the  stat- 
ute touching  the  matter,  considered  and  applied  in  connection  with  the 
peculiar  facts  in  each  particular  case ;  and  an  affirmative  answer  in  every 
case  depending  upon  the  presence  of  the  material  fact  that  the  holder  of 
the  legal  title  is  seeking  to  redeem  his  lands  from  such  tax  sale.  Section 
2890,  Rev.  Stat.,  provides  that  lands  sold  at  delinquent  tax  sale  may  be 
redeemed  by  the  owner,  and  fixes  the  time  within  which  redemption 
must  be  made,  at  two  years  from  the  day  of  sale.  After  the  expiration 
of  such  two  years,  there  is  no  provision  of  law  enabling  owners  to 
redeem,  as  matlei  of  right.  After  such  time,  it  seems,  the  purchaser  is 
entitled  to  a  deed  for  the  lands  purchased,  and  the  owner  has  the  only 
chance  of  regaining  his  property  if  a  valid  sale  has  not  been  accom- 
plished. Section  2891 ,  Rev.  Stat.,  provides  for  a  penalty  and  costs  as 
follows: 

"  Any  person  desiring  to  redeem  any  land  or  town  lots  sold  at  delin- 
quent sale,  may  do  so  within  one  year  Irom  and  after  the  sale  thereof,  by 
depositing  with  the  county  treasurer,  upon  the  certificate  of  the  auditor, 
an  amount  of  money  equal  to  that  for  which  such  land  or  lot  was  sold 
and  the  taxes  subsequently  paid  by  the  purchaser,  together  with  interest 
and  fifteen  per  centum  penalty  on  the  whole  amount  paid,  including 
costs,  and  one  dollar  to  pay  the  expense  of  advertising  as  provided." 

After  the  expiration  of  one  year,  and  before  the  expiration  of  two 
years,  the  same  sec.  2891  provides  the  owner  may  make  a  deposit 
with  the  treasurer,  upon  the  certificate  of  the  auditor,  of  an  amount  of 
money  equal  to  the  amounts  paid  by  the  purchaser,  with  interest  and 
twenty-five  per  centum  penalty  on  the  whole  amount  paid,  including 
costs,  and  one  dollar  for  cost  of  advertising  as  provided. 

It  will  be  observed,  the  penalty  and  costs  paid  on  the  purchase  for 
certificates  and  transfers,  contended  for  by  Pogue,  are  provided  for  by 
sec.  2891,  just  quoted  from,  but  only  in  case  the  owner  seeks  to  redeem  his 
lands  or  lots  within  the  two  years  provided  for  such  redemption  by  sec.2890 
and  not  under  any  other  circumstances.  In  this  case  the  owner  did  not 
seek  or  attempt  to  redeem,  but  allowed  the  law  to  take  its  course,  he 
assuming  the  risk  of  losing  his  entire  estate  if  the  tax  sale  happened  to 
be  not  invalid ;  so  it  would  seem  the  provisions  of  sec.  2891  do  not  apply, 
or  in  any  way  refer  to  the  facts  we  have  here,  and  cannot  be  made  avail- 
able by  defendant.  In  case  the  sale  is  invalid  by  reason  of  irregularity 
in  the  proceeding  leading  up  to  it,  the  rights  of  the  owner  and  purchaser 
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are  defined  and  regulated  by  another  and  different  section  of  the  statute. 
Section  2880,  Rev.  Stat.,  provides: 

*'  Upon  the  sale  of  any  land  or  town  lot  for  delinquent  taxes,  the  lien 
which  the  state  has  thereon  for  taxes  then  due  shall  be  transferred  to  the 
purchaser  at  such  sale ;  and  if  such  sale  should  prove  to  be  invalid  on 
account  of  any  irregularity  in  the  proceeding  of  any  officer  having  any 
duty  to  perform  in  relation  thereto,  the  purchaser  at  such  sale  shall  be 
entitled  to  receive  from  the  proprietor  of  such  land  or  lot  the  amount  of 
taxes,  interest  and  penalty  legally  due  thereon  at  the  time  of  such  sale, 
with  interest  thereon  from  the  time  of  payment  thereof,  and  the  amount 
of  taxes  paid  thereon  by  the  purchaser  subsequent  to  such  sale;  and  such 
land  or  lot  shall  be  bound  for  the  payment  thereof." 

This  section  fixes  and  defines  the  rights  of  a  purchaser  at  a  delin- 
quent sale  and  the  liabilities  of  the  owner  oi  the  land  sold,  in  case  the 
sale  is  invalid  by  reason  of  irregularity ;  while  sec.  2891,  providing  for 
payment  of  penalty  and  costs  in  addition  to  the  taxes  actually  paid,  with 
interest,  fixes  and  defines  the  rights  and  liabilities  of  the  purchaser  and 
owner,  when  the  owner,  within  the  time  fixed  by  sec.  2890,  seeks  to 
redeem  his  land  from  a  delinquent  sale.  Clearly,  we  think,  the  provis- 
ions of  sec.  2880  are  applicable  and  govern  in  the  cdse  before  us,  and  it 
appearing  the  sale  is  invalid  by  reason  of  irregularity,  it  follows  the  de- 
fendant is  only  entitled  to  receive  such  sums  in  repayment  as  is  provided 
by  it.  The  provisions  of  the  section  are  very  plain  and  explicit,  and  no 
doubt  can  possibly  arise  as  to  what  the  rights  of  the  defendant  are ;  he 
can  only  recover  back  the  money  paid  by  him,  with  interest  from  the  date 
of  its  payment.  This  view  has  been  enforced  by  the  Supreme  Court  a 
number  of  times;  first,  in  Johnson  v.  Stewart,  29  O.  S.,  498.  In  that 
case  the  Supreme  Court  says : 

"A  purchaser  at  an  invalid  tax  sale  can  only  recover  from  the  owner» 
or  enforce  a  lien  against  the  land  for  the  taxes  paid,  with  interest,  and 
without  penalty." 

This  holding  was  approved  and  followed  in  Younglove  v.  Hackman^ 
43  O.  S.,  69.  This  ruling  has  not  been  reversed  or  modified,  but  has 
been  approved  and  followed  in  still  later  decisions  by  the  Supreme  Court. 

On  the  authority  of  sec.  2880,  Rev.  Stat.,  and  the  decisions  of  the 
Supreme  Court  noted,  we  hold  the  defendant  is  entitled  to  receive  from 
the  plaintiff  the  amount  of  the  original  purchase,  and  taxes  subsequently 
paid,  with  interest  from  the  date  of  payment,  but  no  fees  for  certificates 
or  tiansfers,  and  no  penalty.  The  amount  may  be  ascertained,  and  when 
discharged  by  plaintiff,  there  may  be  a  decree  entered  quieting  plaintiff's 
title  as  against  all  claims  of  the  defendant.  If  not  paid  within  a  short 
time,  an  order  of  sale  may  issue. 

/asan  Blackford  &  Byal^  for  plaintiff. 
/.  A.  &  E.  v.  Dope,  for  defendant 
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FOREIGN  JUDGMENTS. 

[  Hamilton  Circuit  Court,  January  Term,  1897.] 

Day,  Price  and  Norris,  JJ. 

(The  judges  of  the  Third  Circuit  sitting  in  the  First  CircnitJ 

H.  M.  DUNLAP  V.  DOUTHKT  ET  AI,. 

Vausitt  of  a  Foreign  Judgment,  Duly  Attested. 

A  duly  attested  and  certified  transcript  of  the  judgment  of  a  common  pleas 
court  in  Pennsylvania,  jurisdiction  naving  been  proved,  is  competent  evidence 
to  establish  the  fact  of  such  judgment. 

Day,  J. 

The  law  of  Pennsylvania,  constituting  and  conferring  jurisdiction  on 
the  court  of  common  pleas  of  Allegheny  county,  Pennsylvania,  havings 
without  objection  or  exceptions,  been  proven,  a  duly  attested  and  certi- 
fied transcript  of  the  record  of  a  judgment  of  that  court,  is  competent 
evidence  to  establish  the  fact  of  such  judgment. 

Judgment  afSrmed. 


JUDGMENTS. 
[Iffftrion  Circuit  Court,  September  Term,  1897J 
Day,  Price  and  Marvin,  JJ. 
(Tudge  Marvin,  of  the  Eighth  Circuit,  taking  the  place  of  Judge  Norrli.) 

Isaac  B.  Osbun  v.  Samuel  H.  Bartram. 

Sevbral  Judgmknt  in  an  Action  on  a  Claimbd  Joint  Liabiz«itt  in  Advance 
OF  Trial  or  Inquiry  is  Erroneous. 

Although  the  common  law  rule  that  a  several  judgment  cannot  be  rendered  on 
,  a  joint  liability  has  been  modified  bv  sec.  6312,  Rev.  Stat.,  to  authorize  such 
judgment  in  case  where  a  several  judgment  is  proper,  it  is  error  for  the  court 
to  render  a  several  judgment  against  one  party  to  a  claimed  joint  liability, 
upon  default,  iti  advance  of  a  trial,  or  inquinr  and  findin^^,  as  to  the  relative 
rights  and  liabilities  of  the  other  parties  defendant 

Error  to  the  Court  of  Common  Pleas  of  Marion  county. 

The  facts  as  they  appear  from  the  record  in  this  case,  are  as  follows: 
S.  H.  Bartram,  defendant  in  error,  was  plaintiff  in  the  lower  court,  and 
brought  suit  on  a  joint  claim  in  his  favor,  arising  on  a  joint  contract  of 
lease,  against  Osbun  and  four  other  persons ;  and  in  his  petition  stated 
a  joint  cause  of  action  against  all  of  them,  with  a  prayer  for  a  joint 
judgment.  Summons  was  issued  and  served  on  all  the  defendants  ;  all 
of  them  answered,  in  some  form  or  other,  except  Osbun,  who  did  not 
answer  or  demur  but  made  default,  and  was  in  default  for  answer  at  the 
time  of  the  rendition  of  the  judgment  against  him.  Afterwards,  on 
January  18, 1897,  and  before  any  trial  on  the  merits  was  had,  or  any  inquiry 
or  investigation  was  made  in  the  matter,  as  to  the  rights  or  liabilities  of  any 
of  the  defendants,  the  court  on  motion  of  the  plaintiff  for  that  purpose, 
rendered  a  several  judgment  on  default,  for  the  full  amount  of  the  cfadm. 
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against  Osbun  individually.  The  court  overruled  a  motion  to  vacate  and 
set  aside  the  judgment,  but  it  was  allowed  to  stand,  and  was  entered  on 
the  record  and  now  stands  as  a  valid  and  subsisting  judgment  against 
Osbun,  who  prosecutes  error  and  seeks  a  reversal  of  the  judgment  on 
the  grounds  that  it  was  erroneously  given  and  entered. 

Day,  J. 

The  single  question  presented  by  this  record  is:  was  it  error  for  the 
court  to  render  a  several  judgment  against  one  party  to  a  claimed  joint 
liability,  in  advance  of  a  trial,  or  inquiry  and  finding,  as  to  the  rights 
and  liabilities  of  the  other  parties  defendant  ? 

It  was  the  rule  of  the  common  law  that  where  a  joint  contract  or 
joint  liability  was  the  subject  of  an  action,  the  recovery,  if  one  was  had, 
must  be  against  all  or  neither  of  the  defendants ;  and  that  rule  is  still  in 
force,  except  in  so  far  as  it  has  been  modified  by  statutory  provisions. 
It  has  not  been  entirely  abrogated,  but  has  been  modified,  and  to  an 
extent  only,  by  the  provisions  of  sees.  5811,  6312  and  5318,  Rev.  Stat. 
The  provision  of  sec.  6312  is  as  follows:  **In  an  action  against 
several  defendants,  the  court  may  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others,  whenever  a 
several  judgment  is  proper." 

The  provisions  of  this  section  do  modify  the  rule  of  the  common 
law  and  authorize  a  several  judgment,  on  a  joint  liability ;  but  only  when 
it  is  proper  to  render  a  several  judgment.  The  court  must  notice  the 
situation  and  conditions  obtaining,  in  any  given  matter,  in  order  to 
determine  the  proper  action  to  be  taken  therein ;  and  the  question  as  to 
whether  it  is  proper  to  render  a  several  judgment  against  one  of  a 
number  of  defendants,  where  a  joint  claim  is  asserted  against  all,  can 
only  be  ascertained  by  an  examination  of  the  facts.  Clearly  the  modi- 
fied rule  requires  a  trial,  or,  at  least  some  kind  of  an  inquiry  and  ascer- 
tainment, by  the  court,  of  the  relative  rights  and  liabilities  of  all  the 
defendants,  as  a  condition  precedent  to  the  rendering  of  a  several  judg- 
ment against  either  of  them. 

The  decision  of  the  Supreme  Court  in  Aucker  v.  Adams  &  Ford, 
23  O.  8.,  543,  is  exactly  in  point  and  is  decisive  of  this  case.  The  third 
syllabus  is  as  follows  :  3.  "Where  a  joint  suit  against  all  the  obligors 
in  a  bond  is  the  only  remedy  of  the  plaintiffs  thereon,  it  is  error,  under 
the  provisions  of  section  371  of  the  code,  for  the  court  to  render  a 
several  judgment  against  one  or  more  of  the  defendants,  leaving  the 
action  to  proceed  against  the  other.*'  Judge  Mcllvaine  for  the  court  on 
page  560-51  discusses  the  question  presented  by  this  record.  He  says  : 
"There  can  be  no  doubt  that  the  cases  wherein  it  is  improper  to  render 
a  several  judgment  against  one  or  more  of  the  defendants,  leaving  the 
action  to  proceed  against  the  others,  are  limited,  as  a  general  rule  at  least, 
to  actions  founded  on  joint  contracts."    *    *    * 

"This  construction  of  the  section  harmonizes  more  fully  with  the 
general  system  of  practice  introduced  by  the  code,  and  especially  .  with 
the  provisions  of  sees.  38  and  77  of  the  code.  So  that,  the  rule  would 
seem  to  be,  that  the  court,  in  its  discretion,  may  render  a  judgment 
against  one  or  more  of  the  defendants  leaving  the  action  to  proceed 
against  the  others  whenever  it  appears  that  the  plaintiff  might  have 
demanded  a  several  judgment  on  the  contract  if  he  had  elected  to  sue 
the  defendants  separately.  On  the  other  hand  in  all  cases,  where  the 
subject  matter  of  the  action    is  ?uch  that  the  plaintiff  could  not  have 
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prosecuted  several  actions,  his  only  remedy  being  to  demand  a  joiiA 
judgment  in  a  joint  action,  he  cannot  have  a  several  judgment  against 
any  of  the  defendants  until  the  liability  of  each  and  all  the  defendants  has 
been  determined  upon  final  trial  oif  all  the  issues  in  the  case.  Upon  such 
final  trial,  if  all  the  defendants  are  found  to  be  liable,  then  judgments 
should  be  rendered  against  all ;  and  if  some  only  are  found  to  be  liable 
and  others  not,  the  judgment  should  be  against  those  found  to  be  liable, 
and  in  favor  of  those  who  are  found  to  be  not  liable." 

We  are  of  opinion  there  was  error  in  the  action  of  the  court  below, 
in  rendering  a  several  judgment  against  the  plaintiff  in  error,  on  default 
and  before  a  trial  was  first  had,  to  ascertain  and  determine  the  relative 
rights  and  liabilities  of  all  the  defendants ;  and  for  that  reason  alone  the 
judgment  is  reversed  and  remanded  for  further  proceeding  in  accordance 
with  law. 

Charles  F,  Garberson^  for  plaintiflFin  error. 

•S.  H.  &  /.  H,  Bariram,  for  defendant  in  error. 


RECEIVERS. 


[Hancock  Circnit  Court,  December  Term,  1897.] 
Day,  Price  and  Norris,  JJ. 

France  et  al-  v.  Peerless  Refining  Co.  et  ai^ 

Rbcbivbr  having  bbkn  Propbri<y  Appointbd  shouu)  not  bs    Discharged 
UPON  Prbliminary  Motion,  in  Auvancb  of  Triai«,  in  Favor  op  Assignbe 
Appointbd  Blsbwhbrb. 
A  court  having  appointed  a  receiver,  upon  a  proper  showing,  it  is  error  to  dis- 
charge such  receiver,  upon  a  preliminary  motion,  in  advance  of  a  trial  and 
disposition  of  the  case  on  its  merits,  and  relinquish  possession  of  propertj 
to  an  assignee  subsequently  appointed  in  anotherjnrisdiction. 

Error  to  the  Court  of  Common  Pleas  of  Hancock  county. 

On  a  petition  filed  for  that  purpose,  a  receiver  was  duly  appointed 
for  the  Peerless  Refining  Co.,  a  corporation  having  its  principal  place  of 
business  at  Findlay,  Ohio,  by  a  judge  of  the  court  of  common  pleas  of 
Hancock  county,  at  Chambers,  on  August  13, 1897.  Such  receiver  at 
once  qualified  and  entered  upon  the  discharge  of  his  duties,  was  put  in 
possession  and  control  of  the  property  and  assets  of  the  company,  and 
was  proceeding  to  administer  his  trust ;  when,  on  November  5, 1897,  on 
motion  of  the  defendant  company  to  discharge  such  receiver,  the  court 
of  common  pleas,  in  advance  of  a  trial  of  said  cause  on  its  merits,  sus- 
tained the  motion  and  ordered  the  discharge  of  such  receiver,  and  that 
he  turn  over  all  the  property  and  assets  of  such  company  in  his  posses- 
sion, as  such  receiver,  to  an  assignee  appointed  by  the  probate  court  of 
Cuyahoga  county,  subsequent  to  the  appointment  and  possession  of  such 
receiver. 

Pbr  Curiam. 

Regarding  the  petition  as  an  application  for  the  appointment  of  a 
receiver,  the  facts  stated  therein,  showing  insolvency  of  the  corporation^ 
frauds  and  mismanagement  of  its  boa^  of  directors  and  managers,  to 
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the  detriment,  present  and  prospective,  of  the  corporation,  its  stock- 
holders and  creditors,  justified  the  appointment  of  the  receiver  for  the 
purposes  specified  in  the  order  of  appointment ;  and  the  receiver  having 
qualified  and  entered  upon  the  ti^ust  by  being  put  in  possession  of  the 
property  and  assets,  and  proceeded  in  execution  of  the  order  of  appoint- 
ment, the  matter  was  within  the  grasp  of  the  law  for  all  proper  purposes 
appearing  upon  a  trfal  of  the  case  on  its  merits;  and,  under  the  aver- 
ments of  the  petition,  and  the  facts  appearing,  it  was  error,  for  the  court, 
on  a  preliminary  motion,  in  advance  of  such  trial  and  disposition  of  the 
case  on  its  merits,  to  discharge  the  receiver  and  relinquish  the  possession 
of  the  property  and  assets  received  by  him,  to  an  assignee  subsequently 
appointed  in  another  jurisdiction. 

The  order  of  discharge  is  reversed,  with  costs. 

Thomas  Meghan  and  Elijah  T.  Dunn^  for  plaintiff  in  error, 

Ros$  &  Kinder,  9xA  Judge  Blandin,  for  defendants. 


COUNTY  COMMISSIONERS.* 

[Patnam  Circuit  Court,  November  Term,  1897.] 

Day,  Price  aud  Norris,  JJ. 

MBGRUB  BT  ALi   V.  COMMISSIONBRS  OF  PUTNAM  CO. 

COMMISSIONB&S  HAVE  POWBK  TO  SUK&BNDBR  PORTION  OP    A    PUBLIC   HIGHWAY 
Ain>    TO    CONTRACT    FOR    COMFUtTION    OF     ROAD    AS     DiVBRTBD,    RbQUIRING 

Bond. 

The  board  of  county  commiaaionera  haa  power,  nnder  aeca.  3283  and  3284,  Rev. 
Stat.,  to  enter  into  a  contract  with  the  repreaentativea  of  a  railway  company 
for  the  aurrender  of  a  portion  of  a  pnblic  hifi^hway  and  to  fix  the  manner, 
and  terms  of  occupancy,  requiring  the  railway  company,  by  the  purchase  of 
necessary  land  adjoining,  to  put  the  public  road,  aa  diverted,  in  such  condi- 
tion as  not  to  impair  its  former  uaemlneaa*  and  to  exact  a  bond  for  the  faith- 
ful performance  of  thoee  conditions. 

Brror  to  the  Court  of  Common  Pleas  of  Putnam  county. 

The  board  of  county  commissioners  of  Putnam  county,  filed  a  peti- 
tion against  Joseph  R.  Megrue,  James  B.  Townsend  and  Nelson  £. 
Mathews,  alleging  in  substance:  That  on  November  26,  1895,  the 
defendants  named,  executed  and  delivered  to  the  plaintiff  their  certain 
writing  obligatory,  whereby  they  became  bound  to  the  said  board  for  the 
use  of  Putnam  county,  in  the  sum  of  one  thousand  dollars.  The  condi- 
tion of  the  writing  obligatory  was  to  the  effect  that  The  Lima  Northern 
Railway  Co.  had  located  and  graded,  and  was  about  to  construct,  its  rail- 
road on  and  across  the  Columbus  Grove  and  Ottawa  public  road,  in  sec- 
tion three.  Pleasant  township ;  and  the  construction  of  said  railroad  on 
the  said  public  road  will  destroy  its  usefulness  as  a  public  way,  and  com- 
pel its  abandonment  at  that  point,  and  its  rebuilding  in  a  different  loca- 
tion ;  that  the  said  defendants,  acting  for  and  representing  the  railway 
company,  proposed  and  agreed  with  the  said  board  of  commissioners,  in 
consideration  of  the  surrender  of  a  portion  of  said  public  road  for  the 
uses  and  purposes  of  said  railway  company,  to  purchase  the  necessary 
ground  and  construct  a  public  road  on  and  along  the  east  side  of  the  sfiid 
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railroad  right  of  way,  so  as  to  make  tlie  said  public  road  connected  and 
continuous ;  and  to  place  good  gravel  on  it^  and  to  finish  and  complete 
it,  suitable  for  public  travel,  within  thirty  days  from  the  time  rails  arc 
laid  on  the  said  railroad  to  the  north  line  of  said  section  three ;  and  upon 
default  of  the  said  railway  company  in  complying  with  the  terms  of  said 
agreement,  the  said  defendants  were  to  become  liable  for  the  reasonable 
cost  and  expense  of  rebuilding  or  finishing  and  completing  the  said  pub- 
lic road ;  the  board  surrendered  to  the  railway  company  the  designated 
portion  of  the  public  way,  and  the  company  entered  upon  and  took  pos- 
session of  it,  and  constructed  its  railroad  on  and  across  it,  and  laid  rails 
thereon  to  the  north  line  of  said  section  three,  before  January  1,  1896. 
The  railway  company  purchased  a  strip  of  ground  sixty  feet  wide  and 
fifteen  hundred  and  eighty  feet  long,  in  the  location  agreed  upon,  and 
partially  rebuilt  the  public  way  as  per  its  agreement,  but  has  failed  and 
refused  to  fully  complete  the  same  within  tiiirty  days,  or  at  all,  although 
requested.  After  waiting  a  reasonable  time,  much  longer  than  thirty 
days,  the  board  of  commissioners  completed  the  grading  and  ditching, 
and  put  gravel  thereon,  and  in  September  and  October,  1896,  fully  com- 
pleted the  said  public  way  according  to  the  terms  of  the  agreement  at 
the  reasonable  cost  and  expense  of  $464.00.  By  reason  of  the  facts 
stated,  the  claim  is  asserted  that  the  conditions  of  the  writing  obligatory 
have  been  broken,  and  the  liability  ot  the  signers,  the  defendants,  has 
become  absolute;  and  judgment  is  prayed  against  them  for  the  amount 
of  the  cost  and  expense  incurred  in  completing  the  public  way.  A  sec- 
ond cause  of  action,  with  similar  facts,  is  stated,  and  judgment 
demanded.  A  general  demurrer  that  the  petition  does  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action  against  the  defendants,  was 
overruled,  and  defendants  not  desiring  to  answer  or  further  plead,  judg- 
ment was  entered  against  them  for  the  full  amount  claimed.  Defendants 
prosecute  error,  and  base  their  right  to  a  reversal  of  the  judgment  on  the 
insufficiency  of  the  petition. 

Day,  J. 

The  only  question  raised  on  this  record  is  as  to  the  insufficiency  of 
the  petition  :  Are  sufficient  facts  stated  to  entitle  the  board  of  county 
commissioners  to  recover  against  the  defendants  below?  The  whole 
contention  of  plaintiflF  in  error  rests  on  the  assumption  that  the  board  of 
commissioners  was  without  power  to  make  the  contract  which  forms  the 
basis  of  the  action.  It  is  urged,  that  the  board  of  commissioners  is 
without  authority  and  cannot  take  action,  legally,  to  vacate  or  dispose  of 
any  part  of  a  public  highway,  in  the  absence  of  the  initial  steps  provided 
by  the  statute ;  that  no  such  steps  were  taken  in  this  case,  and  hence, 
that  the  agreement  to  surrender  a  part  of  the  public  road  to  the  railway 
company  for  its  uses  was  unlawful,  the  board  without  right  or  power  to 
act  in  the  matter,  and  its  contract  absolutely  void.  This  claim,  we  think, 
would  have  to  be  allowed,  if  the  transaction  in  question  was,  alone,  a 
proposition  to  locate  and  establish  a  road,  or,  to  vacate  some  part  of  a 
public  road ;  but  such  was  not  the  proposition.  The  proposition  was 
not  in  any  sense,  to  vacate  a  public  road  and  to  locate  and  establish  n 
new  one.  The  public  road  is  not,  and  was  not  to  be  vacated  and  a  new 
one  opened,  under  the  contract  between  the  railway  company  and  the 
board  of  commissioners.  The  words  used  in  designating  what  the  board 
was  to  do  was,  "surrender  a  portion  of  the  public  road  for  the  use  of  the 
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railway  company  in  constructing  its  road  and  road  crossing."  ''Sur- 
render" does  not  mean,  in  any  sense,  to  vacate,  or  locate.  In  this,  and 
in  every  connection,  the  word  surrender  only  means  to  yield  to,  "to 
cease  to  resist  the  efforts  of  another ;  "  and  the  word  including  the  entire 
contract  in  this  instance,  must  be  interpreted  in  the  light  of  the  legal 
right  of  the  railway  company  to  occupy  and  cross  a  public  highway ; 
and  the  fact  that  the  company  was  making  an  effort  to  occupy,  as  a  cross- 
ing, this  identical  part  of  the  public  road. .  Interpreted  in  this  light  then, 
the  transaction  and  agreement  in  its  entirety,  was  simply  and  only  a 
proposition  to  divert — to  turn  aside  slightly,  from  its-  former  location  at 
one  point,  a  continuous  highway  for  the  mutual  welfare  and  benefit  ot 
the  public  and  the  railway  company.  And  for  this,  it  is  believed,  there 
is  found  special  warrant  in  the  statutes.  In  sec.  8283,  Rev.  Stat,,  it  is 
provided : 

"  If  it  be  necessary,  in  the  location  of  any  part  of  a  railroad,  to 
occupy  any  public  road,  street,  alley,  etc.,  or  any  part  thereof,  the  officers 
having  charge  thereof,  and  the  company,  may  agree  upon  the  manner, 
terms  and  conditions  upon  which  the  same  may  b^  used  or  occupied." 

Further,  provision  of  the  section  is:  **If  no  agreement  can  be  had, 
the  railway  company  has  a  right  of  eminent  domain,  and  may  appropri- 
ate the  same,  as  provided  by  law."  The  following  sec.  3284,  provides : 
"A  railway  company  may,  when  it  is  necessary  in  the  building  of  its 
road,  to  cross  a  road  or  a  stream,  divert  the  same  from  its  location ;  " 
the  only  requirement  being,  that  it  "must,  without  unnecessary  delay, 
place  the  road  or  stream  in  such  condition  as  not  to  impair  its  former 
usefulness." 

We  think  the  provisions  of  sees.  8288  and  8284,  Rev.  Stat.,  contain 
ample  authority  for  the  board  of  commissioners  of  a  county,  to  not  only 
surrender — that  is,  yield  to  the  efforts  of  a  railway  company  to  occupy 
some  portion  of  a  public  highway  ;  but  also  to  make  a  contract  stipulat- 
ing and  fixing  the  manner  and  terms  of  occupancy,  and  requiring  the  com- 
pany to  put  the  public  road,  as  diverted,  "in  such  condition  as  not  to 
impair  its  former  usefulness."  And  so  we  reach  the  conclusion  in  this 
case,  that  the  board  of  commissioners  of  Putnam  county,  in  making  the 
contract  it  did  make,  and  in  exacting  the  security  for  the  faithful  per- 
formance of  the  contract  it  did,  was  clothed  with  ample  power,  and  was 
in  no  sense  acting  without  lawful  authority.  The  contract  it  secured 
was  fairly  made,  and  was  valid,  and  there  was  no  error  in  its  enforcement 
by  the  common  pleas  court. 

The  judgment  is  affirmed. 

IV.  //.  Leete,  W.  B,  Richie,  Watts  &  Moore,  for  plaintiff  in  error. 
Jos.  P.  Leasure^  prosecuting  attorney,  for  the  commissioners. 
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NEGLIGENCE. 

[Butler  Circuit  Court,  October  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

C.  H.  &  D.  Railroad  Co.  v.  N.  L.  Hedges. 

1.  plaintiff's  Ignoramcb  of  Dbfbctivb  Machinbry  should  be  Avbrrbd. 
In  an  action  for  injuries  claimed  to  have  been  sustained  by  reason  of  defective 

machinery,  the   lact  that  plaintiff  was   ignorant  of  the  defects  should  be 
averred- 

2.  Charge  which  Ignores  the  Qobstion  of  Plaintiff's  Knowledge   of 
Dbfuctive  Machinery,  Erroneous-- Same  charge  given  twice. 

It  is  error  for  the  court  to  charge*  that  if  machinery  in  question  was  out  of  order 
and  the  company  had  knowledge  of  it,  or  by  reasonable  diligence  could  have 
obtained  such  knowledge,  the  plaintiff  is  entitled  to  recover,  thus  ignoxing 
the  question  whether  plaintiff  had  knowledge  of  the  defect  or  by  the  exercise 
of  proper  care  on  his  part  could  have  discovered  it  While  there  is  testimony 
on  that  point,  and  particularly  while  the  same  charge  was,  in  substance,  given 
twice  and  emphasized  by  a  r^usal  to  give  a  charge  that  if  plaintiff  failed  to 
use  ordinary  care  in  unwinding  a  defective  brake,  he  was  guilty  of  contribu- 
tory negligence  and  could  not  recover. 

S.  Law  of  1890  Relates  to  Matters  of  Evidencb  and  is  Available  in 
Actions  for  Injuries  Sustained  Previous  to  its  Passage. 
The  act  of  1890,  87  O.  L.,  160,  to  the  effect  that  in  an  action  by  an  employee  of  a 
railroad  company,  for  injuries  received  b;^  reason  of  defective  machinery,  if 
the  defect  is  made  to  appear  on  the  trial  it  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  the  corporation,  relating  to  matters  as  evidence,  is 
applicable  to  actions  brought  subsequently  to  recover  for  injuries  sustained 
prior  to  the  passage  of  said  act. 

4.    Court  should  avoid  any  Expression  of  Opinion  as  to  Matters  to  be 
Detbrmined  by  the  Jury. 
It  is  the  duty  of  the  jury  to  say  what  has  or  what  has  not  been  shown  on  a  par- 
ticular subject,  and  the  court,  where  there  is  any  room  for  difference  of  opinion 
as  to  these  matters,  should  avoid  any  expression  of  opinion  in  the  charge  to 
the  jury  on  such  subjects. 

Error  to  the  Court  of  Common  Pleas  of  Butler  county. 
Smith,  J. 

We  are  of  the  opinion  that  there  was  no  substantial  error  in  the  rul- 
ings of  the  trial  court  as  to  the  admission  or  rejection  of  evidence  pre- 
judicial to  the  plaintiff  in  error.  Some  evidence  was  ruled  out  which  we 
think  was  competent,  but  afterwards  the  same  evidence,  substantially, 
was  given  to  the  jury  by  the  same  witnesses,  and  thus  the  error  was  cured, 
and  was  not  prejudicial  to  the  plaintiff  in  error. 

It  is  claimed  by  counsel  for  the  plaintiff  in  error,  that  in  many  par- 
ticulars the  court  erred  in  the  charge  given  to  the  jury,  and  in  refusing 
to  give  certain  special  charges  asked  to  be  given. 

Properly  to  answer  the  questions  raised,  the  issues  made  by  the 
pleadings,  and  what  the  evidence  tended  to  prove  ipust  be  considered. 
The  petition  filed  May  19,  1890,  in  substance,  was  that  the  defendant  is  a 
corporation,  and  is  a  common  carrier,  engaged  in  carrying  passengers 
and  freight  over  its  road  from  Cincinnati  to  Dayton,  and  that  on  Novem- 
ber 23, 1889,  and  for  a  long  time  before,  he,  the  plaintiff.  Hedges,  was  iu 
the  employ  of  said  defendant  as  foreman  of  a  switch  crew,  engaged  in 
switching  and  transferring  cars  from  point  to  point  in  the  Hamilton  yard 
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of  the  company,  and  on  said  day  the  plaintiff,  in  the  discharge  of  his 
duties  as  such  employee,  was  engaged  in  letting  off  the  brakes  which  had 
been  set  on  a  box  freight  car.  then  in  use  by  the  defendant ;  and  while 
so  engaged,  without  any  fault  on  his  part,  the  plaintiff  was  thrown  and 
caused  to  fall,  and  thus  was  severely  injured ;  and  he  then  proceeds  to 
describe  what  the  defect  was,  and  the  particular  nature  of  the  accident 
to  himself,  averring  that  while  he  was  in  the  discharge  of  his  duties,  and 
in  a  proper,  prudent  and  careful  way  was  about  to  let  off  the  brake,  it 
unexpectedly  let  go  of  its  own  accord,  striking  the  plaintiff,  and  inflict- 
ing the  injury  upon  him.  That  the  brake  machinery  and  apparatus  were 
defective,  out  of  repair  and  in  a  dangerous  condition,  and  that  the  ratchet 
wheel  on  the  brake  rod  was  old  and  worn,  so  that  the  notches  thereon 
were  so  worn  away  that  the  iron  pawl  failed  to  catch  and  securely  hold 
the  same,  and  that  said  iron  pawl  or  brace  was  worn,  or  loose,  and  that 
the  bolt  which  held  the  same  on  said  board  had  no  nut  thereon,  and  had 
become  loose,  so  that  said  iron  pawl  failed  to  hold  said  ratchet  wheel.  It 
was  further  averred  that  said  defective,  improper  and  dangerous  brake 
apparatus  and  machinery  were  so  used  and  maintained  by  the  defendant 
carelessly  and  negligently,  and  with  full  knowledge  of  said  defective, 
improper  and  dangerous  condition  aforesaid. 

The  answer  of  the  defendant  admits  the  allegations  as  to  its  being  a 
corporation,  common  carrier,  etc.,  and  that  plaintiff,  while  in  its  employ 
as  stated,  was  injured  as  alleged,  but  denies  all  the  other  allegations  of 
the  petition. 

It  is  to  be  noted  that  in  this  petition,  the  plaintiff  nowhere  avers  that  - 
he  was  ignorant  of  the  fact  at  the  time  or  before  he  was  so  injured,  that 
the  machinery  was  defective,  as  he  now  alleges  that  it  was.    We  incline 
to  the  opinion  that  this  should  have  been  averred  and  proved.     The  case 
of  Railroad  Co.  v.  Barber,  6  O.  S.,  641,  tends  strongly  to  support  this  . 
view.     It  was  there  held  that : 

"  The  conductor  of  a  train  of  railway  cars,  being  the  representative  of 
the  company  in  the  command  and  management  of  the  train,  and  not  being 
under  the  immediate  control  or  direction  of  a  superior  officer,  is  held  to 
ordinary  and  reasonable  care  and  diligence,  not  only  in  the  management  of 
(he  train,  but  also  in  the  due  inspection  of  the  cars,  machinery  and  ap- 
paratus of  the  train,  as  to  their  sufficiency  and  safety  :  And  if  he  re- 
ceived an  injury  while  neglecting  that  care  and  diligence  required  of  him 
in  the  management  of  his  train,  or  by  reason  of  any  defect  or  insuffi- 
ciency of  the  cars,  machinery  or  apparatus,  with  a  knowledge  of  which 
he  was  running  the  train,  or  which  could  have  been  known  to  him  by  the 
exercise  of  the  care  and  diligence  required  of  him  in  the  performance  of 
his  duty ;  or  in  other  words,  if  his  neglect  in  either  of  these  particulars 
contributed  as  a  proximate  cause  of  the  injury,  he  can  have  no  right  of 
action  against  the  company  for  damages. 

"In  such  action  the  plaintiff,  in  order  to  lay  a  sufficient  foundation 
for  a  recovery  and  judgment  for  an  injury  received  by  him  while  act- 
ing as  such  conductor,  must  aver  or  show  in  his  petition,  in  addition  to 
the  allegation  that  he  had  not  a  knowledge  of  the  insufficiency  or  defects 
which  were  the  alleged  cause  of  the  injury,  that  he  had  exercised 
due  care  and  diligence  in  the  use  and  examination  or  inspection  of  the 
cars,  machinery,  etc.,  belonging  to  the  train,  while  the  same  were  in  his 
charge  and  under  his  direction." 

(Sections  8  and  5  sub-di visions  of  the  syllabus.) 
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In  the  case  at  bar,  as  was  alleged  and  conceded,  the  plaintiff  was  the 
foreman  of  the  switching  train,  and  not,  as  we  understand,  under  the  im- 
mediate control  of  a  superior  or  supervisory  agent;  and  it  is  difficult  to 
see  why  the  statement  in  the  syllabus  referred  to,  as  to  the  duties  of  the 
conductor  of  a  freight  train,  does  not  apply  to  him.  But  if  not,  it  would 
seem  that  he  was  bound  to  use  due  care  in  the  use  of  the  machinery,  and 
to  aver  and  show  that  the  defects  complained  of  were  unknown  to  him. 
By  his  proof  he  does  attempt  to  do  this  to  a  certain  extent;  but  on  his 
own  evidence,  there  is  some  question  whether  he  did  not  discover  the  de- 
feet  complained  of  in  time  to  have  avoided  the  injury  to  himself. 

We  refer  to  this  as  being  of  importance  in  the  consideration  of  the 
question  whether  there  was  error  in  the  charge  given  by  the  court  to  the 
jury.  In  the  general  charge  given,  the  trial  judge,  after  stating  the  issues 
as  made  by  the  pleadings,  (not  very  accurately  however,  for  he  entirely 
omits  the  averment  of  the  petition  that  the  plaintiff  while  engaged  in  let- 
ting off  the  brakes  which  had  been  set  on  the  car,  "  witftout  any  fault  on 
his  part  was  thrown  and  caused  to  iall"),  proceeds  to  say,  as  to  the  duties 
imposed  on  the  plaintiff: 

"  These  duties,  as  has  been  stated  to  you,  were  to  make  up  trains,  to 
separate  trains  brought  in,  and  to  make  up  trains,  and  switch  the  differ- 
ent cars  to  make  up  trains  to  different  destinations.  The  evidence  shows 
you  also  that  there  were  other  parties,  called  inspectors,  whose  duty  it  was 
to  inspect  cars  and  see  they  were  in  proper  condition.  If  you  find  that  it 
was  no  part  of  the  duty  of  Mr.  Hedges  on  that  day  to  inspect  the  cars  to 
see  whether  they  were  in  proper  condition  or  not,  then  he  is  not  charge- 
able with  any  notice  on  that  subject,  unless  it  was  a  matter  that  he  had 
knowledge  of— then  of  course,  he  is  bound  to  take  notice  of  the  condition 
of  the  cars  when  he  is  performing  his  duties  as  switchman. 

"  I  say  to  you  that  if  this  dog  was  out  of  condition,  or  if  this  ratchet 
wheel  was  out  of  condition,  or  both,  and  the  defendant  company  had 
knowledge  of  the  fact,  then  Mr.  Hedges  is  entitled  to  recover.  The  con- 
verse of  that  proposition  is  true,  namely :  if  the  defendant  company  had 
no  knowledge  of  it,  or  if  by  reasonable  diligence  it  could  not  have  ascer- 
tained that  fact,  then  the  defendant  company  is  not  liable." 

Again,  in  another  place,  the  court  says : 

**  As  to  the  knowledge  of  the  company,  it  is  for  the  jury  to  consider 
whether  the  defendant  company  had  actual  knowledge  of  the  condition. 
If  it  had,  then  it  is  liable  for  this  dailiage  on  its  failure  to  repair ;  or,  if  by 
reasonable  diligence  it  could  have  ascertained  the  condition  of  this  nut, 
assuming  that  it  was  out  of  order,  then  it  is  equally  liable.'' 

It  seems  to  us  that  in  the  giving  of  these  charges  the  court 
erred  to  the  prejudice  of  the  defendant  company  in  this:  that  the 
jury  were  substantially  charged  twice,  without  any  qualification  what- 
ever, that  if  the  machinery  in  question  was  out  of  order,  and  the  com- 
pany had  knowledge  of  it,  or  by  reasonable  diligence,  could  have 
obtained  such  knowledge,  the  plaintiff  was  entitled  to  recover,  totally 
ignoring  the  question  whether  the  plaintiff  himself  had  knowledge  of 
this  defect  in  the  machinery  at  the  time,  or  by  the  exercise  of  proper 
care  on  his  part  could  have  discovered  it,  and  thus  have  avoided  the 
injury,  as  to  which,  in  our  opinion,  there  was  evidence  tending  to  prove 
that  such  was  the  case  even  on  the  evidence  offered  by  the  plaintiff 
himself.  This  is  emphasized  and  made  more  clear  by  the  refusal  of  the 
court  to  give  to  the  jury  the  sixth  special  charge  asked  bv  defendant's 
counsel,  as  follows: 
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"  Defendant  requested  the  court  to  state  generally  to  the  jury  that 
if  Nathaniel  Hedges,  the  plaintiff,  failed  to  use  ordinary  care  in  unwind- 
ing the  brake  upon  the  wheels  of  the  car,  and  that  by  reason  of  his 
want  of  ordinary  care  he  contributed  in  any  degree  to  his  injury,  he  can 
not  recover." 

After  this  the  court  further  charged  the  jury  as  follows : 

"The  court  thiuks  that  it  has  or  at  least  it  intended  to  give  this 
as  a  portion  of  its  charge,  viz :  That  it  was  the  duty  of  Mr.  Hedges 
to  act  in  a  carelul,  prudent  manner,  in  a  reasonable  manner,  to  use 
reasonable  diligence  in  switching  these  cars. 

**  The  court  charges  the  jury  now,  (and  thinks  it  did  before)  that  if 
the  evidence  shows  to  you  that  it  was  the  duty  of  other  persons  to 
examine  ihfc  cars,  inspect  them,  to  see  that  they  were  all  right,  and  it 
was  the  duty  of  Mr.  Hedges  simply  to  switch  them,  that  he  was  not 
bound  to  make  any  examination  except  what  he  discovered  in  the 
course  of  his  switching  duties,  and  if  he  discovered  any  defect  during 
his  discharge  of  those  duties  of  switchman,  having  charge  of  a  crew 
switching  cars,  of  course  it  was  his  duty  to  take  notice  of  it.  and  it 
was  his  duty  to  report  it  lo  the  car  inspector." 

This  supplementary  charge  wholly  failed  to  cure  any  error  in  the 
charge  given,  or  in  refusing  to  give  charge  No.  6  asked  for,  and  which 
ought  to  have  been  given.  It  only  says  if  he  did  discover  it  in  the  discharge 
of  his  duty,  it  was  his  duty  to  take  notice  of  it  and  report  it  to  the 
inspector. 

But  suppose  he  discovered  it  was  dangerous,  and  that  as  a  prudent 
man  he  should  not  attempt  to  unwind  the  brake,  and  yet  he  did  so,  and 
thus  |)roducrd  the  injury.  Should  the  court  not  have  said  that  in  such 
case  he  was  not  entitled  to  recover?  But  there  is  not  a  syllable  in  the 
charge  which  deals  with  this  phase  of  the  case.  Proper  exceptions  were 
taken  to  all  of  these  charges  and  failure  to  give  the  special  charge  No.  6. 

Exception  was  also  taken  to  the  charge  of  the  c-ourt  as  given,  and 
the  refusal  of  the  court  to  give  special  charge  No.  7,  asked  for  as  to  the 
burden  of  proof  being  upon  the  plaintiff,  and  the  applicability  of  the  law 
of  April  2,  1890,  (87  O.  L.,  160),  or  any  part  of  it  to  this  case.  As  has 
been  stated,  the  injury  to  the  plaintiff  occurred  before  the  passage  of  the 
law,  but  the  action  was  commenced  afterwards.  The  court,  in  effect, 
charged  that  the  provision  of  the  law  that  where  an  employee  of  a  rail- 
road company  is  injured  while  in  the  discliarge  of  his  duty,  by  reason  of 
defective  machinery,  and  the  defect  is  made  to  appear  at  the  trial,  the 
same  shall  be  prima  facie  evidence  of  negligence  on  the  part  of  the 
corporation.  This  we  think  was  correct.  Though  the  injury  happened 
before  the  passing  of  the  act,  the  action  was  commenced  afterwards,  and 
was  governed  as  to  matters  of  evidence  by  the  law  then  in  force  ;  and 
the  court  also  correctly  stated  the  law  as  to  the  burden  being  on  the 
plaintiff  to  show  negligence  on  the  part  of  the  defendant  company.  The 
other  special  charges  asked  for  by  the  defendant  were,  we  think,  either 
given  in  substance,  or  contained  some  statement  of  law  which  justitied 
the  court  in  refusing  to  give  them. 

Exception  was  also  taken  to  various  parts  of  the  charge  of  the 
court,  as  announcing  to  the  jury  what  had  not  been  proved  by  the 
evidence  in  the  case.  We  think  that  the  charge  in  some  particulars  is 
open  to  criticism  in  this  respect.  It  is  the  duty  of  the  jury  to  say  what 
has  or  has  not  been  shown  on  a  particular  subject,  and  the  court,  where 
there  is  any  room  for  difference  of  opinion  as  to  these  matters,  should 
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avoid  any  expression  of  opinion  in  the  charge  to  the  jury  on  such  sub- 
jects;  but  in  this  case,  it  is  unnecessary  further  to  refer  to  them. 

While  there  is  conflict  in  the  evidence,  or  some  question  as  to 
whether  the  plaintiff  exercised  due  care,  we  do  not  think  the  verdict 
was  so  manifestly  against  the  weight  of  the  evidence  as  to  require  a 
reversal  ot  the  judgment.  But  on  the  other  grounds  stated,  the  judg- 
ment will  be  reversed,  and  the  case  remanded  lor  a  new  triaL 

MiUikin,  Shotis  fSf  Midikin,  for  plaintiff  in  error. 

Marey^  Andrews  &  Morey,  for  defendant  in  error. 


BRIDGES  AND   ROADS. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

WoosTKR  Turnpike  Co.  v.  C.  P.  &  V.  R.  R.  Co. 

1.  Bridges  over  Highways  need  not  be  High  Enough  to  Permit  Passagk 

OP  ALI«  KINDS  of  VBHICI«ES. 

The  use  of  a  public  highway  must  be  a  reasonable  one,  and  it  is  not  necessanr 
that  a  railroad  bridge  over  it  should  be  so  high  above  the  surface  of  the  road- 
way, as  not  to  interfere  in  any  degree  with  the  passage  of  vehicles  along  the 
road,  no  matter  how  high  they  may  be  constructed  or  loaded.  "  Tally-ho," 
furniture  vans,  etc.,  mentioned  as  examples. 

2.  But  WHERE  USE  IS  REASONABI^B,  STEPS  SHOULD  BE  TAKEN  TO  GUARD  IT. 

But  where  there  is  reason  to  apprehend  that  a  bridge  is  being  constructed  in 
such  a  manner  as  to  interfere  with  the  reasonable  use  of  a  turnpike,  as  for 
instance,  by  wagons  loaded  with  hay,  chairs,  etc.,  as  the  road  has  been  used 
by  them,  provision  should  be  made  to  guard  against  it 

3.  If  Cost  of  Raising  Bridge  is  Great,  Railway  Company  may  be  Directed 
TO  Lower  Roadway. 

But  where  the  cost  of  raising  a  bridge  and  its  approaches,  the  height  of 
which  was  only  recently  objected  to,  would  be  great,  it  would  be  inequitable 
to  require  it  to  be  done  if  the  trouble  could  be  avoided  at  less  cost,  and  by 
lowering  the  road,  and  court  directs  that  this  be  done,  to  allow  a  space  of 
fifteen  feet  between  the  bridge  and  the  surface  of  the  road,  and  at  the  expense 
of  the  railroad  company. 

4.  Some  Question  Whether  Turnpike  Companies  have  Legal  Right  to 
own  Land  for  Turnpike  Purposes  in  Fee. 

There  is  some  question  whether  a  turnpike  company  has  any  legal  right  to 
acquire  the  fee  simple  of  the  ground  occupied  for  turnpike  purposes,  and 
certainly,  where  needed  for  no  other  purpose  than  to  hinder  or  defeat  a  great 
public  improvement,  should  not  be  allowed  unless  the  right  is  dear. 

Application  for  injunction. 

Smith,  J. 

On  consideration  of  this  case  we  hold, 

1st.  That  the  Turnpike  company  is  not  the  owner,  in  fee  simple,  of 
the  land  over  which  this  bridge  is  erected ;  that  it  has  simply  the  right 
to  use  the  same  for  the  purposes  of  a  turnpike  road. 

2nd.  That  the  bridge  now  erected  there,  or  in  process  of  erection, 
being  only  thirteen  and  one-half  leet  above  the  surface  of  the  turnpike 
road,  it  is  probable  that  it  may  interfere  to  some  extent  with  the  proper 
use  of  the  said  tutnpike,  by  vehicles  of  extraordinary  height  as  have  of 
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late  years  come  into  occasional  use  in  this  region — such  as  **  Tallyho," 
furniture  vans,  etc.  We  would  not,  however,  be  disposed  to  hold  that  a. 
bridge  of  a  railroad  company,  over  a  roadway  like  this,  must  be  so  high 
above  the  surface  of  the  ground  underneath  it,  as  not  to  interfere  in  any 
degree  with  the  passage  of  vehicles  along  the  road,  no  matter  how  high 
they  might  be  constructed  or  loaded.  The  use  of  the  road  must  be  a 
reasonable  one.  And  the  claim  made  in  the  afl&davits  filed  by  the  Turn- 
pike company,  that  it  is  possible  or  probable  that  this  roadway  may  in 
the  future  have  a  street  railway  thereon,  and  that  (it  so)  the  cars  can  not 
pass  under  this  bridge  unless  tt  is  raised  several  feet  above  its  present 
height,  without  lowering  its  trolleys,  does  not  strike  us  as  entitled  to 
consideration.  Evidently  the  trolley  may  be  lowered  at  that 
point  without  difficulty.  But  inasmuch  as  there  seems  to  be 
some  reason  to  apprehend  that  this  bridge,  as  being  now  constructed,, 
may  interfere  with  the  reasonable  use  of  the  turnpike  in  a  few  cases,  as 
for  instance,  by  wagons  loaded  with  hay,  chairs,  etc.,  as  the  road  has- 
been  used  by  them,  we  think  that  some  provision  should  be  made  to* 
guard  against  this — though  it  is  true  that  there  are  other  bridges  over 
this  same  road,  on  either  side  of  this  one,  which  are  much  lower  than  the 
one  in  question.  But  as  the  cost  of  raising  this  bridge  and  the 
approaches  on  either  side  of  it  for  a  long  distance  would  be  very  consid- 
erable and  the  height  of  the  bridge  and  roadway  was  not  objected  to- 
until  recently,  we  think  it  would  be  inequitable  to  require  it  to  be  done,  if 
tlie  trouble  can  otherwise  be  avoided  at  much  less  cost,  and  we  think  it 
can  by  lowering  the  .surface  of  the  turnpike.  We  suggest  therefore,  that 
unless  the  parties  can  agree  as  to  the  cost  of  doing  this,  and  putting  the 
turnpike  road  into  substantially  as  good  a  condition  as  it  now  is,  that  an 
expert  engineer  be  sent  out  to  view  the  premises  and  report  to  the  court 
whether  it  can  be  done,  and  the  cost  of  it,  and  how  it  should  be  done,  so 
that  there  will  be  a  space  of  fifteen  feet  between  the  bridge  and  the 
surface  of  the  turnpike  road.  If  it  then  appears  to  us  that  it  is  practic- 
able to  do  this  at  a  reasonable  cost,  we  would  feel  disposed  to  require 
this  sum  to  be  paid  to  the  turnpike  company,  by  the  railroad  company, 
to  be  applied  by  it  to  doing  the  work,  or  require  the  railroad  company  to 
perform  the  work  to  the  satisfaction  of  the  court,  as  a  condition  to  our 
allowing  the  bridge  to  remain  at  its  present  location.  If  the  turnpike 
company  refuses  to  take  the  money  and  do  the  work,  or  to  have  it  done 
by  the  company,  its  application  for  an  injunction  will  be  overruled ;  in 
the  meantime  the  provisional  injunction  heretofore  allowed,  will  be 
dissolved. 

After  we  had  reached  the  foregoing  conclusion,  and  after  the  writing 
of  the  above  memorandum,  our  attention  was  called  by  counsel  to  the 
fact  that  some  days  after  the  hearing  ot  the  application  in  this  court,  the 
turnpike  company  had  obtained  from  the  person  owning  the  fee  thereof, 
a  quit-claim  deed  for  that  part  of  the  ground  covered  by  the  roadway  of 
the  plaintiflf  company  which  lies  between  the  west  line  of  the  turnpike 
at  that  point,  and  the  center  line  thereof.  It  seems  that  when  the  rail- 
road company  recently  purchased  the  ground  upon  which  to  construct  its 
new  track  and  cross  the  turnpike  road  by  the  bridge  in  question,  it  only 
purchased  from  the  owner  up  to  the  west  line  of  the  turnpike,  and  that 
the  land  on  the  east  was  purchased  by  it  to  the  center  of  such  road. 
This  tact  becoming  known  to  the  turnpike  company  at  the  hearing  in 
this  court,  it  obtained  a  deed  from  the  owner  of  the  land  as  stated,  and 
now  seeks  to  strengthen  and  support  its  original  claim  thereby.     Should? 
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this  fact  induce  us  to  change  or  modify  in  any  way  the  conclusion  at 
which  we  had  arrived  before  being  advised  of  this  fact  ? 

We  do  not  feel  disposed  to  do  so.  We  question  very  much  whether 
the  turnpike  company,  under  the  laws  as  they  now  stand,  has  any  legal 
right  to  acquire  the  fee  simple  of  this  ground  for  any  such  purpose. 
There  is  no  doubt  but  that  it  is  now  entitled  to,  and  is  using  and  occupy- 
ing the  space  in  question  for  turnpike  purposes,  and  they  have  an  ease- 
ment in  it  for  such  purpose.  There  is  no  claim  or  evidence  that  the  fee 
is  necessary  for  such  use,  or  that  it  is  needed  for  any  other  purpose  than 
to  hinder  or  defeat  a  great  public  improvement  in  process  ot  construction 
and  nearly  completed,  and  this  should  not  be  allowed  unless  its  right  is 
clear.  We,  therefore,  adhere  to  our  original  rulipg,  and  think  that  the 
suggestions  therein  made  should  be  acted  upon  by  the  parties. 

E,  M,  Colston,  for  plaintiff. 

HoUister  &  HoUisier,  for  defendant. 


DIVORCE  AND  ALIMONY. 

[Lucas  Circuit  Court,  October  Term,  1897.] 
King,  Haynes  and  Parker,  JJ. 

Jbnnib  C.  Fletcher  v.  Oliver  P.  Fletcher,  et  al. 

1.  Plaintiff  in  Divorck  iaay  reach  aul,  thb  Property  in  which  Defendant 
HAS  ANY  Interest.    His  Grantees  may  be  Brought  in. 

In  a  petition  for  divorce  the  plaintiff  has  a  right  to  describe  all  the  property  in 
which  the  defendant  has  any  interest,  no  matter  what  that  interest  is,  and 
may  allege,  that  to  defeat  her  claim  for  alimony,  he  has  conveyed  that  prop- 
erty away,  describing  it  without  consideration,  and  have  the  grantee  or  gran- 
tees brought  into  court,  for  the  purpose  of  holding  the  property  in  order  to 
determine  her  rights.  And  the  court  has  power  to  determine  such  matters 
and  take  them  into  account  in  allowing  alimony. 

2.  Describing  Property,  Charging  it  with  B(2uities  in  favor  op  Plaintiff, 
IS  within  Doctrine  of  Lis  Pendens. 

A  petition  for  divorce  and  alimony,  which  describes  property  in  which  the 
defendant  has  an  interest,  charging  it  with  equities  in  favor  of  plaintiff,  and 
asking  for  an  injunction  is  an  offset  to  prevent  an  alienation  of  her  propert7 
pendente  tite,  although  no  injunction  is  actually  granted.  (  e^  ft    /•    r^jC  ^    ^  '^' 

8.  Petition  for  Divorce  and  Alimony,  making  Third  Party  Defendant, 
Sustained. 
In  the  case  at  bar  plaintiff  alleged  that  defendant  had  convened  to  H.  certain 
property,  to  be  held  in  trust  to  satisfy  any  judgment  for  alimony  that  plain- 
tiff might  recover,  and  that  subsequently  the  defendant  conveyed  to  H.,  as 
assignee  for  the  benefit  of  creditors,  all  his  property,  and  that  H.,  as  such 
assignee,  had  filed  a  petition  in  the  probate  court  in  which  he  was  seeking  to 
sell  the  property  held  by  H.  in  trust  for  plaintiff's  benefit:  Held,  that  such 
petition  is  not  defective  as  uniting  an  action  to  enforce  a  trust  for  plaintiff's 
benefit  as  cestui  qui  trust  with  a  cause  which  might  fall  within  the  jurisdic- 
tion of  the  court  under  a  petition  for  divorce  and  alimony,  and  does  not,  in 
seeking  to  enforce  anythinfi^  against  H.,  contain  a  misjoinder  of  causes  oi 
action,  nor  does  it  seek  to  administer  the  assignment 

King,  J. 

Three  diflFerent  petitions  were  file4  in  the  court  by  the  plaintiff 
below,  who  is  here  the  plaintiff  in  error,  to  each  of  which  demurrer 
were  severally  sustained,  and  the  action  of  the  court  on  those  demurrers 
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is  assigned  for  error ;  also  the  dissolving  an  injunction  granted  in  the 
action ;  and  the  action  of  the  court  in  removing  or  discharging  as 
receiver  appointed.  As  to  the  latter  ground,  it  is  sufficient  to  say  that 
mere  is  no  bill  of  exceptions  setting  out  the  evidence,  and  it  appears 
that  the  motions  were  heard  upon  e\ndence,  and  therefore  the  action  ot 
the  court  cannot  be  reviewed  at  this  time  and  in  this  proceeding. 

Plaintiff  filed  her  petition  on  September  24,  1896,  alleging  several 
grounds  for  divorce  as  existing,  and  in  her  petition  she  describes  certain 
tracts  of  real  estate,*  alleging  that  certain  real  estate — describing 
it  by  metes  and  bounds,  and  its  situs,  one  tract  in  Michigan 
and  another  tract  in  Toledo — ^had  been  conveyed  to  defendant 
Henricks  for  the  purpose  of  putting  it  beyond  her  reach,  so  that 
it  might  not  be  made  subject  to  the  payment  of  any  judgment 
for  alimony ;  and  she  wound  up  with  the  prayer  that  that  conveyance  be 
set  aside,  and  she  be  allowed  reasonable  alimony.  She  also  asked  for  an 
injunction,  alleging  that  her  husband  was  threatening  to  convey  certain 
property,  and  also  that  Henricks  would  convey  the  piece  to  which  he 
had  the 'legal  title,  if  not  prevented  by  an  injunction.  A  temporary 
injunction  was  allowed  by  a  judge  of  the  court  of  common  pleas.  That 
stood  until,  when,  upon  motion,  it  was  dissolved.  On  January  13,  1897, 
some  five  mouths  after  the  filing  of  this  petition,  the  principal  defendant, 
her  husband,  filed  an  amended  answer,  in  which  he  set  out  the  defenses 
upon  which  he  relied.  He  denied  generally  the  grounds  for  divorce  that 
were  set  out  in  the  petition,  and  then  set  up  what  he  had  been  doing  with 
his  property.  With  reference  to  the  property  that  had  been  conveyed  to 
Henricks,  this  defendant,  her  husband,  says  he  admits  that  the  prop- 
erty had  been  conveyed  to  Henricks, 

**  But  avers  that  the  same  was  at  the  instance  and  solicitations  of 
her  attorney,  and  that  he  conveyed  said  property  at  her  request,  and  for 
her  behoof  and  benefit,  and  to  satisfy  her  of  his  affection  for  her,  and  of 
his  willingness  to  do  all  things  in  his  power  for  her  welfare,  and  for  the 
purpose  of  showing  her  that  he  bore  her  no  ill  will. '  And  this  defend- 
ant further  says,  that  shortly  subsequent  to  said  transfer,  he  agreed  with 
her  attorney  as  to  alimony  for  her,  and  that  his  attorney  and  her  attorney 
then  agreed  upon  practically  the  sum  of  $1,500,  in  cash  and  real  estate, 
the  same  being  all  and  more  than  this  defendant  was  worth/' 

And  he  avers  that  in  all  .things  he  has  endeavored  to  do  what  was 
right;  and  he  further  says,  **he  denies  all  allegations  in  said  petition  as 
to  his  placing  or  trying  to  place  any  property  of  any  description  beyond 
plaintiff's  reach,  or  trying  in  anyway  to  deprive  her  of  any  property 
rights  whatever." 

The  defendant  Henricks  did  not  answer,  but  he  filed  a  demurrer, 
which  was  heard  and  determined  on  March  15th,  some  little  time  after 
this  answer  of  the  principal  defendant.  The  demurrer  was  sustained, 
and  in  the  judgment  of  the  court  sustaining  that  demurrer,  I  think  appears 
also  the  judgments  upon  the  motions  that  had  been  filed  as  to  the 
receiver,  and  the  judgment  dissolving  the  injunction.  There  had  also 
been  a  motion  filed  to  have  Mr.  Henricks  show  cause  why  he  should 
not  be  punished  as  for  contempt,  and  that  was  disposed  of  against  the 
application  of  the  plaintiff. 

On  the  17th — two  days  later — ^the  plaintiff  filed  an  amended  petition. 
She  sets  forth  substantially  the  same  things  that  were  in  the  original 
petition,  and  with  reference  to  this  property  conveyed  to  Henricks,  she  in 
substance  adopts  some  of  the  allegations  of  her  husband's  answer — that 
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it  had  been  conveyed  to  Henricks  to  be  held  by  him  in  trust  to  satisfy 
any  judgment  for  alimony  that  she  might  recover,  and  that  it  had  been 
transferred  to  him  for  her  benefit;  and  she  further  says,  that  prior  to  the 
transfer,  the  property  had  been  acquired  by  the  joint  efforts  of  her  hus- 
band and  her  herself,  and  she  had  an  interest  therein.  To  that  a  gen- 
eral demurrer  was  filed,  and  it  was  heard  on  the  first  day  of  April,  1897, 
and  sustained.  On  April  2,  1897,  a  second  amended ^  petition  was  filed, 
which  sets  out  more  particularly  the  allegations  with  reference  to  this 
property  conveyed  to  Henricks,  and  also  sets  forth  that  some  time  after 
the  original  petition  was  filed,  perhaps  in  November,  the  defendant 
Fletcher  had  conveyed  all  his  property  to  an  assignee  for  the  benefit  of 
his  creditors,  and  that  the  assignee  was  Henricks,  and  that  Henricks, 
in  his  capacity  as  assignee,  had  filed  a  petition  in  the  probate  court  in 
which  he  was  seeking  to  sell  this  very  property  described  in  her  petition, 
conveyed  to  him  to  satisfy  such  judgment  for  alimony,  or  such  decree 
for  alimony  as  the  court  of  common  pleas  might  thereafter  render,  and 
it  was  not  at  the  date  of  the  assignment  the  legal  estate  of  Fletcher, 
her  husband ;  and  she  asks  for  an  injunctiou  as  to  these  acts  of  Henricks 
in  the  probate  court.  A  general  demurrer  was  filed  to  that,  and  on  May 
18, 1897,  it  was  sustained. 

All  these  acts  of  the  court,  are  alleged  as  error. 

It  is  contended  here  by  counsel,  for  the  demurrers,  that  the  plaintiff, 
in  these  amended  petitions  especially,  has  set  up  specifically  a  trust,  and 
that  she  could  not  unite  an  action  to  enforce  a  trust  made  for  her  benefit 
as  cestui  que  trust,  with  any  cause  of  action  that  might  fall  within  the 
iurisdiction  of  the  court  under  a  petition  for  divorce  and  alimony ;  that 
this  is  a  misjoinder  of  causes  of  action,  so  far  as  it  seeks  to  enforce  any- 
thing against  Henricks;  that  while  she  might  allege  that  her  husband  has 
property  which  he  is  seeking  to  hold  away  from  a  judgment  for  alimony, 
she  cannot  come  in  and  say  a  trust  has  been  declared  for  her,  and  ask 
the  court  to  adjudicate  about  that  trust ;  and  that  the  demurrers  were 
sustained  properly  for  that  reason. 

We  cannot  agree  with  the  argument,  nor  with  the  decision  of  the 
court  below  upon  any  of  those  demurrers.  We  do  not  say  as  to  the 
first  petition  that  there  was  any  error  in  that ;  but  clearly  the  plaintiff, 
in  filing  a  petition  for  divorce,  had  a  right  to  describe  all  the  property  in 
which  the  defendant  had  aHy  interest,  no  matter  what  that  interest  was. 
She  might  allege  that  he  had ,  in  anticipation  of  her  filing  a  petition  for 
alimony,  conveyed  that  property  away,  without  consideration,  for  the 
purpose  of  defeating  her  application  for  alimony.  She  might  have  made 
that  allegation,  described  the  property,  and  brought  the  grantee  of  the 
property  into  court,  and  held  him,  subject  to  the  final  decree  that  might 
be  made — ^not  for  the  purpose  of  setting  aside  that  deed,  although  we 
have  no  doubt  the  court  might  do  that ;  but  for  the  purpose  of  holding 
that  property  in  order  to  determine  what  her  rights  were — whether  the 
court  would  grant  her  alimony  in  kind,  in  lands,  or  in  money  and  make 
a  money  decree  a  lien  upon  the  land.  The  court  has  ample  power  to 
determine  every  interest  the  defendant  had  in  any  propery,  or  that  of 
other  parties  to  that  suit  who  claim  an  interest  in  it.  If  this  land  was 
held  by  Henricks  for  the  use  of  the  plaintiff,  it  was  actually  the  property 
of  the  defendant  Fletcher,  the  amount  and  value  of  which  the  court 
should  always  consider  in  rendering  its  decree  for  alimony.  Whether 
the  court  should,  if  it  found  that  this  conveyance  was  made  as  the 

8   O.  C.  D.    18 
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defendant  Fletcher  alleges  it  was  made,  decree  that  Henricks  should  con- 
vey that  property  to  the  plaintiff  as  and  for  her  alimony,  or  whether  the 
court  should  decide  that,  in  view  of  the  property  that  Fletcher  had,  and 
the  character  of  it,  he  should  pay  her  so  much  money,  and  that  should 
be  a  lien  upon  his  other  property  or  upon  this,  is  not  a  matter  of  any 
conseqjience  now.  The  court  of  common  pleas,  when  it  tries  and 
determines  this  question,  will  make  such  decree  as  it  deems  right  and 
legal.  This  pleading  shows  that  Henricks  was  a  proper  party,  if  the 
allegations  of  the  petition  are  true,  and  they  are  to  be  taken  as  true  by 
the  demurrer. 

Whether  the  filing  of  this  petition  holds  this  property  now  as  lis 
pendens,  is  now  to  be  decided.  The  question  is,  whether  this  petition 
contains  a  cause  of  action  as  against  Henricks.  We  cannot  see  why  it 
does  not.  The  statute  in  reference  to  divorce  and  alimony,  sees.  5699 
and  6705,  provides  that  any  and  every  interest,  legal  or  equitable,  of  the 
defendant,  in  any  property  whatsoever,  may  be  described  in  the  petition 
and  taken  into  account  by  the  court  in  its  allowance  of  alimony. 

It  is  claimed  here  by  counsel  for  the  demurrers,  that  this  petition 
seeks  to  administer  this  assignment.  We  do  not  think  it  can  bear  that 
construction.  .The  petition  alleges  that  Fletcher  had  assigned  all  his 
property  to  Henricks  to  administer  for  the  benefit  of  his  creditors.  It 
also  alleges  that  before  this  assignment  he  had  conveyed  this  estate  to 
Henricks  to  hold  in  trust  for  certain  purposes  and  uses.  If  these  allega- 
tions were  true,  then  the  deed  of  assignment  did  not  convey  to  Mr. 
Henricks,  assignee,  any  of  this  real  estate.  The  petition  alleges  that 
Henricks,  assignee,  is  seeking  in  the  probate  court  of  this  county  to  sell 
this  property  that  he  holds  as  trustee  for  plaintiff,  and  pay  it  over  to  the 
creditors  of  Mr.  Fletcher.  Clearly  the  court  of  common  pleas  should 
stop  that  proceeding  until  it  shall  determine  whether  this  woman  is 
entitled  to  alimony. 

It  is  said  again,  that  this  assignment  was  made  after  this  injunction 
was  dissolved.  It  is  not  so  alleged  in  the  petition,  but  we  think  that 
that  makes  no  difference.  If  Henricks  was  a  proper  party,  if  the  alle 
gations  made  against  him  as  to  his  interest  in  this  real  estate  are  suf- 
ficient, and  if  the  real  estate  is  properly  described,  then  no  injunction 
was  necessary.  Tolerton  v.  Willard,  80  O.  S.,  579,  cited  to  us  clearly 
expresses  our  view  of  this  case.  That  case  arose  from  an  action  brought 
for  divorce  and  alimony,  in  which  the  plaintiff  described  certain  real  es- 
tate as  being  owned  by  the  defendant.  She  further  set  forth  that  "she 
had  received  from  her  father's  and  her  brother's  estate  moneys  belonging 
to  her  as  an  inheritance  to  the  amount  of  $2,700;  that  her  husband  had, 
after  the  marriage,  purchased  a  half  section  of  land  for  |1,600,  and  it 
was  understood  that  said  half  section,  in  consideration  of  the  moneys 
thus  received  by  the  plaintiff,  was  to  be  conveyed  and  secured  to  the 
plaintiff  and  her  heirs,  as  her  separate  estate  and  property ;  but  that  de- 
fendant wrongfully  caused  the  conveyance  to  be  made  in  his  own  name, 
and  has  since  sold  a  large  portion,  and  mortgaged  the  same ;"  and  she 
further  averred  that  he  intended  to  sell  and  mortgage  the  balance.  As  a 
matter  of  fact,  after  the  filing  of  the  petition,  he  did  mortgage  the  bal- 
ance. If  that  allegation  in  her  petition  is  to  be  construed  strictly,  it  was 
an  allegation  of  a  trust  resting  in  her  husband,  which  could  have  been 
enforced  in  a  separate  action.  The  prayer  asked  for  an  mjunction,  but 
no  injunction  was  allowed  in  that  case.  When  the  court  came  to  hear 
he  case,  divorce  was  granted,  and  when  it  came  to  consider  the  question 
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of  alimony,  it  allowed  her  $5,000,  and  the  real  estate  described  in  the 
petition  was  held^to  pay  the  $5,000,  and  it  was  ordered  to  be  a  lien  upon 
the  real  estate  until  the  same  was  paid,  with  interest,  and  in  default  of 
payment  within  the  time  limited,  the  real  estate  should  be  sold  by  the 
sheriflF.  Afterwards,  proceedings  were  brought  to  marshal  the  liens  and 
sell  the  property,  and  the  property  was  sold  at  sheriff's  sale  under  those 
proceedings,  and  the  plaintiff  bid  in  the  property  at  a  price  named.  She 
paid  off  the  judgments  prior  to  her  lien,  and  kept  the  balance  of  the  pur- 
chase money  to  apply  on  her  alimony. 

The  court  held  that  the  petition  which  described  this  property  and 
asked  for  an  injunction,  charged  it  with  equities — not  with  her  right  to 
alimony,  but  with  equities  in  her  favor,  and  was  sufficient  to  prevent  an 
alienation  of  this  property /«iflSf»/^/f/tf;  and  it  was  a  sufficient  ground 
for  any  equitable  relief  which  the  facts,  after  the  hearing  by  the  court, 
would  warrant,  and  also  sufficient  to  bring  this  property  within  the  doc- 
trine of  lis  pendens  as  to  whoever  might  acquire  any  equity  in  it ;  'that 
the  decree  of  alimony,  which  settled  the  equities,  being  for  $5,000  in 
money,  did  not  allow  her  an  estate  in  this  land,  but  made  that  a  charge 
upon  it,  and  bound  the  property  from  the  date  of  the  filing  of  the  peti- 
tion and  service  of  summons.  I  cannot  go  over  the  decision  in  full,  but 
it  clearly  sustains  the  proposition,  that  the  petition,  which  made  the  de- 
fendant a  party  and  which  set  up  this  trust,  although  no  injunction  was 
granted,  was  sufficient  to  charge  all  who  might  have  knowledge  of  the 
pendency  of  the  suit,  and  that  when  the  court  came  to  make  its  decree, 
it  might  grant  such  relief  as  the  facts  warranted ;  it  might  recognize  that 
the  property  was  held  in  trust  for  her  and  purchased  with  her  money,  or 
it  might  take  into  consideration  in  allowing  alimony,  and  allow  a  larger 
sum  of  money  on  account  of  that,  or  allow  it  in  reid  estate. 

To  the  same  effect,  or  at  least  upon  the  same  line,  is  Railroad  Co.  v. 
Brennan,  60  O.  S.,  589,  where  it  is  held  that  no  injunction  is  necessary 
to  hold  property  in  an  application  for  divorce  and  alimony,  where  the 
property  is  described  and  the  owner  of  the  property  and  the  person 
having  an  interest  in  it  is  made  a  party;  that  he  cannot  thereafter 
transfer  it,  although  there  is  no  injunction  against  his  transfer. 

We  think  both  of  these  amended  petitions  were  correct  and  proper, 
but  we  deem  it  sufficient  to  say  that  the  court  erred  in  sustaining  the 
demurrer  to  the  last  amended  petition;  that  the  action  of  the  court 
^ould  be  reversed  and  set  aside,  and  the  case  remanded  to  the  court  of 
common  pleas  for  further  proceedings. 

Hurdy  Brumback  6f  Thatcher ^  for  plaintiff  in  error 

Frank  /•  IsbeU  and  Seney,  Johnson  &  Friedman^  for  defenda:  : 
Henricks. 

C.  IV.  Everett,  for  defendant  Fletcher. 
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TAXATION. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cos,  Smith  and  Swing,  JJ. 

*  State  ex  rel.  Muli^ikan  v.  Lewis,  Audr. 

1.  A  CXfERiCAi;  Error  in  Vai;uatiom  shoui«d  bb  Corrbctbd  and  A  Rbfundrr 
Madb. 

Where,  by  a  clerical  error,  a  sum  for  a  new  building  is  improperly  or  a  second 
time  added  to  the  valuation  of  land,  the  owner  of  the  property  is  entitled  to 
a  correction  and  a  refunder  of  taxes  paid  on  the  amount  thus  erroneously 
added. 

2.  Presumption  that  Appraisements  in  Dbcbnniai*  Ybars  were  on  Sbcond 
Monday  in  Aprii,  not  Concxusive. 

To  claim  that  it  must  be  conclusively  presumed  that  all  appraisements  of  real 
estate  in  the  decennial  years  were  made  as  of  the  second  Monday  of  April, 
is  not  well  founded,  and  particulary  so,  when  it  is  shown  as  a  matter  of  fact 
that  the  valuation  was  made  at  a  different  time. 

Smith,  J. 

In  ihis  case  the  parties  have  submitted  to  us  what  is  called  an  "  agreed 
statement  of  facts,'*  but  the  attorneys  for  the  defendant,  while  consent-  ' 
ing  that  it  is  correct,  insist  that  on  a  trial  ot  the  case  evidence  as  to  many 
of  the  statements  made  therein  would  not  be  competent  or  relevant ;  so 
it  is  agreed  further,  that  if  in  the  opinion  of  this  court  evidence  as  to 
these  facts  would  not  be  admissible,  such  facts  themselves  are  not  to  be 
considered  by  us,  but  be  stricken  out. 

We  are  of  the  opinion  that  such  facts  so  objected  to  might  properly 
be  proved  in  the  case,  and  being  admitted  to  exist,  that  we  should  con- 
sider them,  and  in  this  agreed  statement  we  find  that  the  relator  is  en- 
titled to  the  relief  prayed  for. 

The  facts  briefly  stated  are  these : 

In  1889,  the  relator  was  the  owner  of  a  vacant  lot  in  Clifton,  which 
was  on  the  county  duplicate  for  taxation  that  year,  at  a  valuation  of 
eight  hundred  ($800)  dollars.  In  the  fall  of  that  year,  the  relator  com- 
menced the  construction  of  a  building  thereon,  which  was  completed  by 
June  1,  1890.  Aty  the  November  election  of  1889,  Miller  was  elected 
decennial  assesssor  for  the  district  in  which  this  lot  was  situate,  and 
•entered  upon  the  discharge  of  the  duties  of  said  office,  in  March,  1890. 
At  the  April  election  of  1890,  Biedinger  was  elected  annual  assessor  for 
Clifton,  in  which  this  lot  was  situate,  and  in  pursuance  of  law  made  a 
return  of  the  building  on  this  lot  as  unfinished  structure,  placing  a  val- 
uation thereon  of  fifteen  hundred  ($1,500)  dollars,  and  this  sum,  with  the 
original  valuation  of  the  lot,  eight  hundred  ($800)  dollars,  was  placed  on 
the  duplicate  for  1890,  making  the  total  valuation  thereon  twenty-three 
hundred  ($2,800)  dollars,  and  taxes  were  paid  thereon  for  that  year. 

At  a  meeting  of  the  decennial  appraisers,  held  at  the  office  of  the 
auditor  in  1890,  such  appraisers  and  their  assistants,  including  said 
Miller  and  his  assistants,  being  present,  the  auditor  gave  them  verbal  in- 
structions to  value  the  land  and  finished  buildings  only.  The  appraise- 
ment of  relator's  lot  and  this  building  was  made  by  the  decennial 
assessor  in  July,  1890,  as  a  finished  structure,  the  building  having  been 
fully  completed  before  the  first  dav.gf  June,  1890.    The  law  required  him 

*  This  decision  was  affirmed  by  the  Supreme  Court ;  oplnhm  59  O.  S  ,  S7. 
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to  make  his  return  on  the  first  Monday  of  July,  1890,  but  he  did  not  do 
so  until  after  December  6, 1890.  He  returned  the  building  at  |^,800  and 
the  land  at  f2,400  ;  total  valuation  $5,200. 

The  decennial  county  board  of  equalization  convened  August  11, 
1890,  and  continued  their  session  until  November  80,  1891. 

At  the  April  election  in  1891,  Biedinger  was  again  elected  annual 
assessor  for  Clifton,  and  he  made  a  return  as  to  this  structure  on  relator's 
lot,  as  follows:  *  Total  value  of  structure,  J3,500;  partial  value 
reported  last  year  to  be  deducted,  $1,500;  amount  to  be  added  to  1891 
duplicate  for  new  structures,  $2,000.     Finished." 

It  was  further  agreed  that  the  minutes  of  the  decennial  board  of 
equalization  for  April  25,  1891,  show  that  said  board  was  viewing  prop- 
erty in  Clifton  at  that  time  ;  and  that  the  annual  board  of  equalization  ot 
the  county  for  1891  did"  not  meet  as  required  by  law  in  May,  1891,  but 
did  convene  August  10, 1891,  and  continued  in  session  until  September 
9, 1891.  The  minutes  of  said  last  board  are  silent  as  to  the  returns  of 
the  annual  assessors  for  1891,  but  show  that  it  acted  upon  certain  returns 
of  chattel  property  of  the  assessors.  Nothing  is  said  therein  as  to  new 
structures.  The  assessors  of  the  several  townships  returned  to  the  audi- 
tor the  sworn  statements  of  all  persons  listing  personal  property  and  new 
structures,  and  also  a  book  containing  the  names  of  persons  listing  per- 
sonal property  and  new  structures,  and  the  new  structures  returned  by 
the  assessors. 

The  minutes  of  the  decennial  board  of  October  6,  1891,  show  that  on 
that  day  the  board  was  equalizing  the  value  of  property  in  Clifton,  and 
completed  the  same  October  29, 1891.  The  minutes  of  the  county  board 
of  equalization  show  that  on  November  30,  1891,  the  board  certified  the 
value  of  all  property  in  Clifton  for  purposes  of  taxation,  the  value  of  re- 
lator's said  property  being  $5,200,  to  which  was  added  5  per  cent,  by  or- 
der of  the  state  board  of  equalization,  thus  making  the  decennial  valua- 
tion $5,460. 

This  was  sent  to  the  county  auditor  to  enable  him  to  make  up  the 
duplicate  for  1891 ;  and  in  making  up  the  duplicate  for  1891  the  auditor 
added  to  said  valuation  of  $5,460  the  valuation  of  $2,000,  which  the 
annual  assessor  for  1891  had  returned,  and  upon  this  $2,000  so  added  the 
relator  has  paid  the  taxes  for  1891-2-8-4-5  and  1896,  in  all  $225.36. 

In  March,  1897,  a  claim  was  presented  by  the  relator  to  the  auditor, 
asserting  that  the  82,000  had  been  added  by  some  clerical  error,  and  ask- 
ing that  the  duplicate  be  corrected,  and  that  the  auditor  refer  the  claim 
to  the  commissioners;  that  the  taxes  so  improperly  paid  thereon  for 
1891-2-S-4-5  might  be  refunded.  Thereupon  the  auditor,  on  March  80, 
1897,  advised  the  commissioners  that  he  had  corrected  the  duplicate  and 
had  remitted  the  taxes  for  the  year  1896,  and  he  did  issue  a  warrant  for 
the  one-half  of  the  taxes  for  1896  on  the  $2,000,  which  was  paid  to  rela- 
tor, and  gave  her  a  remit  for  the  other  one-half  of  said  taxes  on  the 
$2,000  which  became  due  in  June,  1897,  and  which  was  credited  on  said 
taxes ;  but  afterwards  the  auditor,  on  the  advice  of  the  solicitor,  rejected 
the  claim,  and  restored  the  $2,000  to  the  valuation,  and  this  action  is 
brought  to  require  the  auditor  to  correct  the  duplicate  as  to  said  $2,000, 
and  to  require  him  to  submit  said  claim  to  the  county  commissioners. 

As  hereinbefore  stated,  we  are  of  the  opinion  that  the  claim  of  the 
relator  is  an  equitable  and  just  one.  It  is  evident  on  the  facts  stated  that 
during  all  of  these  years  the  relator  has  been  paying  taxes  on  $2,000 
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more  than  she  should  have  done.  That  the  valuation  made  by  the  decen- 
nial assessor  in  July,  1890,  after  this  building  was  completed,  viz : 
J2,800  for  the  building  and  $2,400  for  the  lot,  in  all  $5,200,  together 
with  the  6  per  cent,  ordered  to  be  added  by  the  state  board  of  equal- 
ization, viz :  $2CtO,  in  all  $5,460,  was  all  that  should  have  gone  on  the 
duplicate  of  1891,  and  that  the  addition  of  the  auditor  of  the  $2,000 
for  the  same  structure  was  wrong. 

We  think  these  facts  sufficiently  appeared  from  the  records  of  the 
auditor  and  of  these  boards,  and  that  it  was  a  clerical  error  which  he 
could  and  ought  to  correct  The  claim  of  counsel  for  the  defendant, 
that  it  must  be  conclusively  presumed  that  all  appraisements  of  real  es- 
tate in  the  decennial  year  were  made  as  of  the  second  Monday  of 
April,  is  not  well  founded,  and  particularly  so  when  it  is  shown  as  a 
matter  of  fact  that  the  valuation  was  made  at  a  different  time.  A  de- 
cree may  be  taken  as  prayed  for. 
*•         Frederick  Hertenstein,  attorney  for  relator. 

Rendigs,  Foraker  &  Dinsmare^  county  solicitors,  attorneys  for  de- 
fendant* 


PLEADING— APPEAL. 

[Haiicock  Circuit  Court,  May  Term,  1897.] 

Day,  Price  and  Norria,  JJ. 

Prank  W.  Radclifp  v.  Cora  B.  Radcliff. 

1.  Totally  Dbpkctivb  Piaading— Pacts  Constituting  only  Part  op  Caitsb 

OP  Action  do  not  Justipy  Admission  op  Testimony  Making  Good  Cause 

OP  Action. 

It  ia  a  rule  of  law  that  a  party  may  properly -object  to  the  introduction  of  any 

evidence  to  support  a  iatally  defective  pleading.    And  to  set  out  facts  making 

only  a  part  of  a  cause  of  action  will  not  justify  the  admission  of  testimony  to 

establish  an  entire  or  good  cause  of  action.    And  failure  to  demur  does  not 

lose  the  defendant  the  right  to  object  to  the  introduction  of  such  testimony. 

1  Divorce,  Dismissal  because  Petition  does  not  state  Pacts  Suppicient 
TO  Warrant  Divorce— Not  Appealable. 
An  order  dismissing  plaintiff's  petition  for  divorce,  on  the  ground  that  the  facts 
stated  and  adjudicated  were  not  sufficient  to  warrant  a  oectee,  is  not  a  dis- 
missal without  a  final  hearing,  and  not  appealable  under  sec.  6706,  Rev.  Stat. 
And  the  order  and  judgment  are  none  the  less  final,  because  of  the  words, 
"  without  prejudice." 

Pricb»  J. 

The  plaintiff  sued  for  divorce  in  the  lower  court,  and  alleged  in  his 
petition  that  he  and  the  defendant  were  married  at  Cleveland,  Ohio, 
on  June  80,  1890,  and  that  no  children  have  been  bom  of  such  mar- 
riage, and  makes  the  necessary  averments  as  to  his  residence  in  Han- 
code  county  to  entitle  him  to  bring  his  suit  in  that  county.  It  is  also 
alleged  that  he  has  provided  a  comfortable  home  for  his  wife  and  fur- 
nished all  the  necessaries  of  life,  and  in  all  respects  has  been  an  in- 
dulgent and  faithful  husband. 

As  the  sum  of  his  grievances  and  ground  for  divorce,  he  says  the 
wife  has  been  guilty  of  gross  neglect  of  duty  toward  him,  in  this,  to- 
wit :  That  ever  since  April  17,  1894,  she  has  wholly  failed,  refused 
and  neglected  to  perform  any  of  her  marital  duties,  and  on  that  day 
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left  his  home  and  has  ever  since  refused  to  cohabit  with  him.  He  far- 
ther says  there  was  no  just  cause  or  provocation  for  leaving  him,  and  that 
she  did  so  without  his  consent  and  against  his  will. 

The  petition  was  filed  on  June  26, 1896 — 2l  little  over  two  years  from 
the  date  the  wife  left  the  home  of  the  husband. 

The  wife  filed  an  answer  to  the  charge  made,  and  alleges  the  cause 
of  the  separation  to  the  wrongful  conduct  of  the  plaintiff. 

By  cross-petition  she  asks  alimony,  and,  on  her  motion,  new  parties 
were  made  defendants,  to  whom  she  alleges  the  husband  had  transferred 
valuable  stocks  and  property  in  fraud  of  her  rights. 

The  reply  traversed  the  averments  of  the  cross-petition.  At  the 
January  term  of  the  court  of  common  pleas,  1897,  the  cause  came  on  for 
trial,  and  the  certified  entry  shows  the  following  disposition  of  the  Case : 

"This  day  came  Frank  W.  Radcliff,  plaintiff,  with  his  attorneys,  and 
also  came  the  said  Cora  E.  Radcliff,  defendant,  with  her  attorneys,  and 
thereupon  this  cause  came  on  for  hearing,  and  the  said  plaintiff  having 
caused  his  witnesses  to  be  sworn,  offered  himself  as  a  witness  in  his  own 
behalf  who  was  about  to  testify,  and  the  defendant,  by  her  counsel,  objected 
to  the  introduction  of  any  testimony  under  said  petition,  for  the  reason  that 
said  petition  does  not  contain  facts  sufficient  to  constitute  a  ground  for 
divorce  for  said  plaintiff,  which  said  motion  was  argued  by  counsel,  and 
the  court  being  fully  advised  in  the  premises,  it  is  ordered  that  said  mo 
tion  be,  and  the  same  is  hereby  sustained,  and  said  petition  of  said  plain- 
tiff, and  also  the  said  cross-petition  of  said  defendant,  is  hereby  dismissed 
without  prejudice,  at  the  costs  of  the  said  plaintiff.'* 

The  plaintiff  excepted  to  the  decision  and  order  of  the  court,  and 
also  gave  notice  of  appeal  to  this  court,  and  has  perfected  his  appeal. 

We  have  heard  the  motion  pf  defendant  to  dismiss  the  appeal,  and 
the  question  is  made,  whether  an  appeal  will  lie,  to  this  court,  from  the 
order  and  decision  of  the  lower  court  ? 

The  only  authority  for  such  appeal  in  an  action  for  divorce,  is  found 
in  soc.  5706,  Rev.  Stat.,  which  reads : 

"  No  appeal  shall  be  allowed  from  any  judgment  or  order  of  the 
court  of  common  pleas  under  this  chapter  (divorce  and  alimony)  except 
from  an  order  dismissing  the  petition  without  final  hearing,  or  from  a 
final  order  or  judgment  granting  or  refusing  alimony  *  *  *  ;  when 
judgment  is  rendered  for  both  divorce  and  alimony,  the  appeal  shall  apply 
only  to  so  much  of  the  judgment  as  relates  to  the  alimony.    *    *    *  »♦ 

The  controversy  here  arises  over  the  construction  to  be  given  to  the 
order  of  the  court,  and  the  first  clause  of  the  section  quoted :  '*  No  appeal 
shall  be  allowed  from  any  judgment  or  order  of  the  court  under  this  chap- 
ter, except  from  an  order  dismissing  the4>etition  without  final  hearing." 

It  is  claimed  for  the  plaintiff  that  the  court  did  dismiss  the  petition 
without  final  hearing,  and  hence  the  right  of  appeal  existed. 

The  witnesses  for  plaintiff  were  sworn,  and  the  plaintiff  offered  him- 
self as  a  witness  in  his  own  behalf,  and  objection  was  made  by  the  defend- 
ant to  the  introduction  of  any  testimony,  on  the  ground  that  the  petition 
stated  no  case  for  divorce.  The  objection  was  sustained,  and  the  petition 
dismissed;  and  the  order  was,  in  substance,  a  holding  that  the  petition 
did  not  contain  facts  sufficient  to  constitute  a  ground  for  divorce.  There 
was  no  request  for  leave  to  amend  the  petition,  and  it  would  have  been  an 
idle  ceremony  to  hear  evidence  offered  by  each  party,  if  there  was  no 
case  stated  in  the  petition. 
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The  plaintiff  alleged  in  that  pleading,  that  the  wife  was  guilty  ot 
gross  neglect  of  duty  in  leaving  his  home  at  a  ceftain  time  and  refusing 
to  return  and  perform  her  marital  duties.  Under  this  form  of  averment 
he  would  establish  gross  neglect  of  duty  by  proving  wilful  absence.  The 
facts  pleaded  show  wilful  absence,  but  for  less  than  three  years,  and 
the  husband  cannot  transform  the  situation  into  a  case  under  another 
statutory  name,  to-wit :  gross  neglect  of  duty. 

The  objection  to  any  evidence  raised  the  same  question  that  would 
have  been  raised  by  a  general  demurrer,  and  the  hearing  of  witnesses 
would  not  strengthen  the  petition  or  enlarge  its  scope. 

It  is  not  the  usual  rule  of  practice,  perhaps,  but  it  is  a  rule  never- 
theless, that  a  party  may  properly  object  to  the  introduction  of  any  evi- 
dence to  support  a  fatally  defective  pleading. 

*To  set  out  facts  making  only  a  part  of  a  cause  of  action  will  not 
justify  the  admission  of  testimony  to  establish  an  entire,  or  good  cause 
of  action,  and  failing  to  demur  does  not  lose  to  the  defendant  the  right 
to  object  to  its  introduction. 

What,  then,  is  the  character  of  the  decision  and  or(^er  of  the  lower 
court?    Was  the  petition  dismissed  "without  a  final  hearing?  " 

We  think  not.  There  was  no  effort  to  amend,  and  the  plaintiff 
thereby  chose  to  go  down  with  his  faulty  pleading.  He  had  stated  his 
case  on  which  he  relied  lor  a  decree,  and  the  facts  stated  were  adjudicated 
and  held  to  be  insufficient  to  warrant  a  decree.  This  was  a  final  hearing 
of  the  petition,  and  a  hearing  of  plaintiffs  case  on  the  merits,  and  hence 
it  was  not  dismissed  "without  a  final  hearing." 

What  bearing  on  this  question  have  the  words  "dimissed  without 
prejudice,"  which  are  found  in  the  entry  ? 

None,  in  our  judgment.  Those  words  constitute  a  reservation  in 
favor  of  the  plaintiff  to  again  sue  upon  the  cause  of  action,  and  the  judg- 
ment of  dismissal  in  question,  would  be  no  bar  to  the  maintainance  of 
such  new  action. 

The  order  and  judgment  of  dismissal  are  none  the  less  final  because 
of  the  words  **  without  prejudice"  in  the  entry. 

Black,  in  his  work  on  Judgments,  in  sec.  721, says:  "Where  a  bill  in 
equity  is  dismissed  'without  prejudice/  the  effect  of  the  reservation  is  to 
prevent  the  decree  from  constituting  a  bar  to  another  suit  brought  upon 
the  same  subject-matter. 

"  The  purport  of  a  decree  so  framed  is,  that  such  dismissal  shall  not 
operate  as  a  bar  to  a  new  suit  which  the  party  may  institute.  It  does 
not  debar  the  defendant  of  any  defense  which  he  might  be  entitled  to 
make  in  the  new  suit,  and  confers  no  privilege  on  the  complainant. 

"  In  fact,  the  effect  of  the  reservation  is  merely  to  prevent  the  decree 
from  constituting  a  bar  to  another  suit  brought  upon  the  same  title, 
but  it  by  no  means  compromits  the  court  as  a  judicial  determination  in 
favor  of  that  title.  Nor  does  it  alter  the  case,  that  the  court  erred  by 
dismissing  the  bill  'without  prejudice,'  when  it  ought  to  have  been  dis- 
Missed  finally  on  its  merits." 

If  the  court  below  was  wrong  in  the  order  and  judgment,  error  is  the 
proper  remedy,  and  not  appeal.     Motion  to  dismiss  >»ppeal  sustained. 

H.  F.  Burkeit^  for  motion. 

A.  Blackford,  Judge  Noble^  contra. 
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HOMESTEAD. 

[Lucas  Circuit  Court,  Pebraary  11, 1898.] 

King,  Haynes  and  Parker,  JJ. 

Daniel  W.  Tombow  v.  Richard  A.  Haskins. 

Skuction  op  Propbrty  ry  Debtor  undbr  Sbc.  6441,  Rev.  Stat. 

The  selection  of  property  required  to  be  made  by  a  debtor  who  claims  it  exempt 
in  lieu  of  a  homestead  under  sec.  5441,  Rev.  Stat.,  is  sufficiently  indicated  in 
case  money  owing  him  is  held  by  garnisnee  process,  by  his  making  a  motion 
to  the  court  to  discharge  the  same. 

King,  J.  (orally.) 

This  is  an  action  to  reverse  the  judgment  of  the  common  pleas 
affirming  a  judgment  of  a  justice  of  the  peace.  Suit  was  brought  by 
Tombow  against  Haskins  before  a  justice  of  the  peace,  to  recover  upon 
an  account  of  $19.76.  There  was  also  appended  to  the  bill  of  particulars 
an  affidavit  of  attachment,  alleging  that  defendant  was  a  non-resident  of 
Lucas  county,  and  attachment  process  was  issued  and  a  notice  of  garnish- 
ment was  served  upon  The  Lloyd  Lumber  Company,  garnishee.  The 
garnishees  appeared  in  court  and  answered  that  they  were  owing  to  the 
defendant  (40,  and  thereupon  the  defendant  filed  a  motion  to  discharge 
the  attachment  and  garnishee  process,  for  the  reasons  :  **  First,  that  the 
property  about  to  be  attached  aird  money  garnisheed  is  exempt  from  ex- 
ecution under  the  laws  of  the  state  of  Ohio ;  and,  second :  The  insuffici- 
ency of  the  affidavit  of  attachment."  The  justice  sustained  the  attach- 
ment, but  the  common  pleas  reversed  it.  Now  the  plaintiff  below  seeks 
to  have  the  judgment  of  the  common  pleas  reversed  because  it  is  claimed 
that  the  court  erred  in  holding  that  the  money  in  question  was  exempt 
from  execution.  It  is  said,  in  argument,  that  the  motion  to  discharge 
was  supported  by  affidavits  which  clearly  showed  that  defendant  was  the 
head  of  a  family — a  married  man,  living  with  his  wife,  and  supporting 
her — and,  as  a  conclusion  of  law  that  the  property  was  exempt  under  the 
laws  of  the  state,  but  no  other  facts  showing  whereby  it  was  exempt. 
These  affidavits,  we  should  say,  contained  the  further  statement  that  he 
owned  no  homestead,  either  he  or  his  wife,  or  real  estate.  The  principal 
contention  made  here  by  the  plaintiff  in  error  is,  that  there  was  no  selec- 
tion made  by  defendant  below,  as  required  by  the  statute,  sec.  5441,  Rev. 
Stat.,  which  provides :  "  Husband  and  wife  living  together,  a  widower 
living  with  an  unmarried  daughter  or  minor  son,  every  widow  and  every 
unmarried  female  having  in  good  faith  the  care,  maintenance  and  custody 
of  any  minor  child  or  children  of  a  deceased  relative,  residents  of  Ohio, 
and  not  the  owner  of  a  homestead,  may  in  lieu  thereof  hold  exempt 
from  levy  and  sale  real  and  personal  property  to  be  selected  by  such  per- 
son, his  agent  or  attorney,  at  any  time  before  sale,  not  exceeding  five 
hundred  dollars  in  value,  in  addition  to  the  amount  of  chattel  property 
otherwise  by  law  exempted. 

From  the  reading  of  that  it  would  seem  that  the  substance  of  the 
statute  applies  to  a  levy  that  is  so  made  upon  chattel  property,  and 
therefore  that  it  was  necessary  for  the  defendant  to  appear  and  select 
property  enough  to  make  up  five  hundred  dollars  in  value  and  make  a 
demand  upon  the  officer.  But  in  the  case  before  us  there  was  a  gar- 
nishee process  served  by  the  officer — and  of  course  in  the  absence  of  defend- 
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ant—  and  the  person  garnisheed  simply  came  into  court  by  virtue  of  the 
provisions  of  law  and  answered  as  to  the  amount  of  money  in  his 
possession  owing  to  defendant,  and  paid  the  money  over  to'the  justice 
of  the  peace.  No  opportunity  therefore  could  have  been  afforded  to  the 
defendant  to  appear  before  the  officer  and  demand  that  this  property  be 
set  off  to  him;  the  only  person  he  could  appear  before  was  rhe  justice  of 
the  peace,  and  we  think  he  did  that  when  he  filed  this  motion  to  dis- 
charge the  attachment,  upon  the  ground  that  this  money  in  question  was 
exempt  under  this  provision  of  the  statute,  he  being  the  head  of  a  family 
and  not  the  owner  of  a  homestead. 

These  statutes  have  been  liberally  construed  by  the  courts,  to  effect 
the  objects  and  purposes  of  them.  It  is  certain  that  this  application 
must  be  made  to  the  justice  of  the  peace,  and  it  would  hardly  do  to  hold 
that  it  was  not  made  in  proper  form  in  this  case— coming  in  the  form  of 
a  motion.  It  seems  to  be  direct  and  it  specifies  exactly  why  the  attach- 
ment should  be  released  from  this  money ;  because,  as  the  motion  states, 
it  was  exempt  from  execution  under  the  statutes  of  the  state  of  Ohio ; 
and,  if  exempt  at  all,  it  is  conceded  that  it  must  be  exempt  under  this  par- 
ticular statute. 

We  think,  therefore,  that  the  court  of  common  pleas  did  not  err  in 
the  reversal  of  the  judgment  of  the  justice  of  the  peace,  and  its  judg- 
ment will  be  affirmed. 

Another  question  was  made  in  the  case  by  the  plaintiff  in  error  and 
that  is,  that  this  judgment  of  the  court  of  common  pleas  is  erroneous 
because  it  did  not  set  the  case  down  for  trial  in  the  court  of  common 
pleas  in  accordance  with  the  provisions  of  the  statute  relating  to  such 
judgments  of  justices — and  a  decision  from  the  First  Circuit  is  cited. 
As  to  that  I  will  say  this,  that  the  proceedings  before  the  common  pleas 
do  not  show  whether  the  defendant  asked  the  court  to  have  that  done. 
So  far  as  appears  by  the  record,  the  defendant  was  present.  The  court 
made  this  order,  on  the  10th  of  July  :  "  that  the  order  of  the  justice  ot 
the  peace,  refusing  to  discharge  the  attachment  in  said  case,  be  reversed, 
that  the  plaintiff  in  error  recover  from  the  defendant  in  error  the  costs 
of  this  proceeding ;  and  that  execution  issue  therefor.  To  all  of  which 
findings,  rulings  and  orders  the  defendant  in  error  then  and  there 
duly  excepted."  Whether  the  court  set  the  case  down  for  hearing  or 
not,  at  that  time,  does  not  appear  on  the  entry. 

On  December  22, 1897,  some  months  after  that,  this  order  was  made  : 

**  This  cause  coming  on  this  day  for  hearing  upon  the  motion  of  the 
plaintiff  in  error  for  judgment  upon  the  findings  heretofore  made  by  this 
court,  was  submitted  to  the  court  upon  the  record  and  nothing  else,  and 
the  court  finding  that  the  plaintiff  in  error  is  entitled  to  judgment  upon 
the  findings  of  this  court  heretofore  rendered,  herein,  it  orders  the  at- 
tachment issued  by  Joseph  R.  Cooper,  a  justice  of  the  peace,  to  be,  and 
the  same  is  hereby  discharged." 

**To  all  of  which  said  rulings,  findings  and  orders  of  the  court,  the 
defendant  in  error  by  his  attorney  then  and  there  duly  excepted." 

The  defendant  seems  to  have  been  there  to  except  to  this  judgment 
of  the  court,  but  does  not  seem  to  have  asked  the  court  to  do  anything 
else.  Now  then,  to  have  made  an  exception  there  which  would  have  been 
available — for  the  defendant  claims  that  he  should  have  had  an  oppor- 
tunity to  be  heard — he  ought  to  have  offered  testimony  to  the  court  or 
asked  for  time  to  hear  testimony ;  but  nothing  of  that  kind  was  done. 
As  it  appears  by  the  record,  the  defendant  was  present.    The  case  was 
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submitted  upon  the  previous  record  containing  these  affidavits  attached 
to  it,  and  the  court  thereupon  rendered  judgment  and  all  that  defendant 
did  in  relation  to  it  was  to  except  to  the  judgment.  That  certainly 
would  not  be  sufficient.  He  must  by  himself  have  made  some  motion — 
asked  the  court  to  do  something,  to  hear  testimony,  or  do  something  else 
besides  taking  exceptions  to  the  ruling.  But  he  did  not  offisr  to  produce 
any  testimony  or  claim  that  he  had  any  other  evidence  than  that  con- 
tained in  the  records ;  so  that  the  judgment  will  have  to  be  affirmed. 

RaJpk  51  Holbrook,  for  plaintiflF  in  error. 

Chittenden  &  Chittenden^  for  defendant  in  error. 


SCHOOLS— STATUTES. 
lRo88  Circnit  Court,  December  Term,  1897J 
Cherrington,  RusseU  and  Sibley,  JJ. 

First  Nationai,  Bank  op  Plymouth  v.  Board  of  Education  op 
Harrison  Township,  Ross  County. 

PuRCHASS  OP  Apparatus  for  Schooi3— Ssca.  8987  and  3995,  Rsv.  Stat.,  Con- 

8TRUBD. 

What  are  known  in  this  case  as ''Ya^^gy  Geographical  Cabinets"  may  be  fur- 
nished by  boards  of  education  for  schoolhouses,  under  sec.  8987,  Rev.  Stat. 
They  do  not  fall  within  the  limitations  of  sec.  8995,  Rey.  Stat,  as  philosoph- 
ical or  other  apparatus  for  the  demonstration  of  any  branch  of  edvcation. 

SiBLBY,  J. 

This  case  comes  up  by  a  petition  in  error,  seeking  to  reverse  the  judg- 
ment of  the  common  pleas.  The  facts  are  not  in  dispute.  As  set  out 
in  the  record,  they  really  present  but  a  single  question,  which  is, 
whether  what  is  known  as  *'  Yaggy  Geographical  Cabinets  "  are  covered 
by  the  provisions  of  sec.  8987,  Rev.  Stat.,  or  by  those  of  sec.  8996,  Rev. 
Stat.  If  within  the  former,  the  plaintiff  in  error  is  admittedly  entitled 
to  recover,  and  the  judgment  below  must  be  reversed ;  otherwise,  it 
should  be  a£Srmed. 

By  the  agreed  statement  of  facts,  embodied  in  the  bill  of  exceptions, 
these  cabinets  are  described  as  follows : 

"Each  consists  of  a  cylinder  or  box  of  wood  or  cloth-covered  straw- 
board  with  hooks  to  fasten  it  to  the  wall ;  that  inside  of  such  box  are  a 
number  of  charts  or  maps,  upon  spring  rollers,  so  arranged  that  when 
said  charts  or  maps  are  rolled  up  and  not  in  use,  they  are  protected  from 
the  dust  and  light  by  said  cylinder  or  box;  that  said  charts  or  maps  are 
colored  drawings  of  different  natural  and  political  divisions  of  the  earth's 
surface." 

A  cabinet,  attached  to  and  made  part  of  the  bill,  shows  this  descrip- 
tion to  be  substantially  accurate ;  that  the  charts  are  ordinary  geograph- 
ical maps,  larger  than  those  in  books  or  atlases ;  that  the  box,  springs, 
etc.,  are  devices  designed  (1)  to  protect  the  maps  and  (2)  to  render  their 
use  more  convenient  to  pupils  and  teachers. 

We  are  clear  that  there  is  no  conflict  between  sees.  8987  and  8995, 
Rev.  Stat  Each  has  its  distinct  field  of  operation  in  entire  harmony 
with  the  other,    Sute  v.  Freed,  6  O.  C.  D.,  550.     Difficulty  arises  only 
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when  it  is  sought  to  apply  them  to  a  particular  group  of  facts — in  dis- 
criminating the  different  classes  of  apparatus  to  which  these  sections 
respectively  relate. 

The  case  just  cited  decides  that  Kenedy's  Mathematical  Blocks  are  a 
''special  apparatus  for  the  demonstration  of  a  special  branch  of  educa- 
tipn,"  and  so  within  sec.  8995,  Rev.  Stat.;  and  the  Supreme  Court  has 
held  that  Andrew's  Tellurian  Globes  fall  into  the  same  category,  the 
record  admitting  that  they  are  apparatus  intended  for  the  demonstration 
of  certain  branches  of  education  taught  in  township  schools.  Board  of 
Ed.  V.  Andrews  &  Co.,  61  O.  S.,  199.  These  are  the  only  adjudications 
upon  the  sections  in  question,  and  were  they  in  no  sense  authority  for 
us,  would  have  our  entire  approval.  Neither,  however,  seems  to  reach 
this  case,  and  we,  therefore,  are  left  to  decide  it  in  the  light  of  such  an 
analysis  of  the  statute  and  facts  as  may  appear  to  be  sound. 

That  this  "cabinet"  or  round  box,  with  rollers,  springs,  and  to  which 
the  maps  are  attached,  is  an  apparatus,  is  unquestionable.  Sio,  too,  are  the 
charts  themselves.  Each  is  a  means  to  some  end,  which,  according  to 
the  lexicographers,  is  sufficient  to  stamp  them  with  that  general  charac- 
ter. But  so  are  stoves  to  heat  a  school  room  and  seats  for  the  pupils 
who  come  there.  Yet  these  latter,  all  will  agree  we  apprehend,  come 
under  sec.  8987,  Rev.  Stat.  To  bring  an  appliance  of  this  nature  within 
.sec.  3995,  Rev.  Stat,  something  beyond  the  mere  fact  that  it  is  an  appa- 
ratus is  required.  It  must,  in  addition,  be  a  * 'philosophical  or  other 
apparatus  for  the  demonstration  "  of  some  branch  of  education  taught  in 
a  district  school.  This  is  clear  by  the  express  terms  of  the  statute.  How , 
then,  stands  the  case  with  respect  to  this  cabinet?  That  neither  as  to 
the  box  with  its  machinery,  or  the  maps  belonging  thereto,  it  is  a  philo- 
sophical apparatus,  is  too  apparent  for  argument.  Even  before  the  older 
division  of  phenomena,  included  in  "natural  philosophy,"  was  merged 
into  what  now  is  covered  by  the  term  "  physics,"  it  could  not  be  thus 
regarded,  for  the  reason  that  this  apparatus,  so  far  as  it  relates  to  any 
branch  of  knowledge,  refers  to  geography,  which  then  was  a  separate 
field  of  learning.  Moreover,  as  respects  the  cylinder,  rollers,  and  springs, 
that  they  contain  nothing,  in  whole  or  as  parts,  for  the  demonstration  of 
any  branch  of  education  is  equally  clear.  Manifestly  not  designed  for 
such  purposes,  they  cannot  so  be  used.  The  only  question  left  then  is 
in  reference  to  the  charts  or  maps.  Can  they  properly  be  regarded  as  a 
device  for  the  "  demonstration  "  of  geographical  knowledge,  to  which, 
from  their  nature,  they  have  some  relation?  We  think  not.  What  are 
these  coloried  papers,  indeed,  but  imperfect  pictures  used  to  aid  the  imag- 
ination in  forming  some  idea  of  the  natural  and  political  divisions  of  the 
earth  ?  When  thus  made,  or  if  drawn  more  rudely  upon  a  blackboard  by 
teacher  or  pupil,  can  it  be  said  that  they  either  prove  or  carry  in  them 
the  slightest  evidence  for  the  truth  of  any  fact  so  pictured  ?  Whether  or 
not  such  facts  exist  obviously  must  be  shown,  if  at  all,  by  other  means. 
Hence,  while  illustratively  aiding  the  mind  in  forming  a  conception  of 
of  things  otherwise  established  as  true,  and  thus  serving  a  useful  pur- 
pose in  education,  like  any  other  imaginary  picture  in  relation  thereto, 
they  cannot  demonstrate  the  truths  of  geography.  Yet  demonstration, 
in  the  sense  used  in  sec.  3995,  Rev.  Stat.,  must,  as  we  conceive,  be  held  to 
mean  some  degree  of  proof.  One  example  of  its  import  is  the  dissection 
of  an  animal  body,  with  appropriate  explanation.  There,  the  actual  facts 
are  exhibited  to  the  eye,  and  so  seen  to  be  such. 
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Opened  thus,  to  direct  observation,  they  are  said  to  be  demonstrated. 
But  is  it  not  evident  that  an  anatomical  chart,  which  merely  pictures  the 
same  facts,  though  very  accurately,  would  not  be  evidence  of  them — 
could  not  therefore  be  a  demonstration  of  that  branch  of  knowledge? 
In  this  respect,  charts  and  maps  of  the  kinds  referred  to,  differ  from 
blocks  which  can  be  used  to  prove  a  mathematical  truth,  and  from  Tellu- 
rian Globes,  so  constructed  as  when  operated,  to  represent  the  relative 
motions  of  the  earth  and  moon  with  respect  to  each  other  and  the  sun, 
and  explain  the  various  natural  phenomena  caused  by  such  motions. 
The  latter  apparatus,  by  affording  an  explanation  of  what  wQuld  result 
from  the  movements  of  heavenly  bodies,  furnishes  in  itself  a  known 
scientific  method  of  proving  the  truth  of  teaching  upon  that  point — is, 
thereiore,  a  mode  of  its  demonstration.  Argument  hardly  seems  neces- 
sary to  show  that  looking  at  or  memorizing  a  geographical  map,  can  have 
no  such  force  or  effect  as  respects  geographical  truths.  In  other  words, 
it  neither  does,  nor  can  be  made  to  prove,  and  consequently  cannot  in 
any  admissible  sense  demonstrate,  a  fact  which  it  pictures. 

With  this  view  of  the  matter,  then,  we  feel  constrained  to  say  that 
these  cabinets  are  not  apparatus  of  the  kind  contemplated  by  sec.  3995, 
Rev.  Stat.,  but  fall  within  the  furnishings  which  for  common  use  in 
schoolhouses,  by  pupils  and  teachers,  may  properly  be  provided  by  boards 
of  education.  It  follows,  of  course,  that  the  judgment  below  must  be 
reversed. 

Albert  Douglas^  attorney  for  plaintiff  in  error. 

L.  B.  Yaple  2jAJohn  C  Entrekin,  attorneys  for  defendant  in  error. 


CONTRACT -CORPORATION— SALES. 

[I^ucas  Circuit  Court,  February  11,  1898.] 
King,  Hay nes  and  Parker,  JJ. 

*Jamks  M.  Ashley.  Jr.,  v.  Edwin  C.  Walkbr. 

1.  Sau  op  Stock  on  Refusal  of  Vbndek  to  Accbpt  thk  Samb. 

In  a  contract  for  the  sale  of  share  of  stock  on  refusal  of  the  vendee  to  accept 
the  stock,  the  vendor  may  sell  the  same  for  the  best  obtainable  price,  and  if 
the  proceeds  of  such  sale  are  less  than  the  amount  named  in  such  contract, 
together  with  the  expense  of  sale,  he  may  recover  of  the  vendee  such 
difference. 

2.  Such  Salk  to  bb  Madb  within  a  Reasonable  Time  after  Refusal  by 
Vendee. 

Such  a  sale  shall  be  fairly  made  and  within  a  reasonable  time  after  the  refusal 
of  the  vendee  to  accept  the  stock. 

3.  Whether  made  Within  a  Reasonable  Time  is  a  Question  op  Pact  for 
THE  Jury. 

Whether  the  time  when  such  sale  was  made  was  within  a  reasonable  time  after 
the  breach  of  the  contract  by  the  vendee  is  a  question  of  fact  to  be  submitted 
to  the  jury,  unless  the  undisputed  facts  and  inferences  reasonably  drawn 
therefrom  clearly  show  the  time  to  be  either  reasonable  or  the  contrary, 
when  the  question  becomes  one  of  law  for  the  court 

KiKG,  J. 

This  action  was  brought  in  the  court  of  common  pleas  by  Edwin  C. 
Walker,  against  James  M.  Ashley,  Jr.,  setting  forth  that  the   defendant, 

♦This  deditoii,  aa  to  length  of  time,  is  referred  to  with  approTsl  by  the  same  oourt  In  Va» 
Andale  v.  Brown,  f  Giro,  Deo.,  tfB,  M. 
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Ashley,  on  or  about  February  8,  1893,  entered   into  an  agreement  in 
writing  of  which  this  is  a  copy : 

February  8,  1893. 
Mr.  William  S.  Calhoun  : 

Dbar  Sir  :  For  value  received  you  may  deliver  to  me  at  any  time 
within  four  (4)  months  from  date  two  thousand  shares  (2000)  Toledo, 
Ann  Arbor  &  Nor.  Mich,  stock,  at  thirty-nine  dollars  a  share.  An 
indenture  on  bacla 

(Signed)    J.  M.  Ashlby,  Jr. 

On  the  back  of  said  paper  is  written  the  following : 

February  8,  1893. 

This  put  becomes  operative  and  in  full  force  and  effect  in  blocks  of 
600  as  the  numbers  of  the  certificates  under  this  put  are  given  to  me 
and  is  good  only  for  the  certificates  so  enumerated  to  the  fuU  number  of 
2000  shares. 

(Signed)    J.  M.  Ashley,  Jr. 

The  petition  also  averred  that  subsequent  to  the  execution  of  this 
put  Calhoun  had  purchased  one  thousand  shares  of  the  stock  of  this 
railroad,  within  the  period  named  in  the  contract,  to-wit,  four  months, 
and  that  on  April  26,  1893,  he  had  duly  tendered  the  stock  to  the  defend- 
ant, who  had  declined  to  receive  it  and  refused  to  pay  for  it.  That  there- 
after the  stock  had  been  sold  by  him  on  account  of  defendant,  at  the  best 
prices  which  could  be  obtained  tfierefor  which  was  very  much  less  than 
the  sum  named  in  the  contract,  of  $39  per  share.  That  he  had  thereby 
sustained  damages  in  the  sum  of  $26,525.00,  for  which  he  asks  judgment 
with  interest  thereon  from  April  26,  1893. 

To  this  petition  an  answer  was  filed  denying  that  on  the  day  named 
the  defendant  entered  into  a  contract  with  William  S.  Calhoun  like  the 
one  set  up  in  the  petition,  but  admitting  that  a  certain  agreement  had 
been  made,  without  setting  forth  what  it  was,  but  claiming  that  the 
plaintiff  should,  on  the  trial,  produce  proof  of  his  agreement.  Then 
there  were  certain  denials,  denying  that  he  purchased  the  stock  which  it 
was  claimed  he  had  purchased  and  denying  that  he  had  transferred  his 
title  in  it  to  the  plaintiff  Edwin  C.  Walker.  Then  there  was  a  cross- 
petition. 

This  action  came  on  tor  trial  in  the  court  of  common  pleas  upon 
these  issues,  evidence  was  introduced,  after  which  the  court  charged  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the  amount  claimed  in  the 
petition.  Motion  for  a  new  trial  was  made  and  overruled,  and  it  is 
sought  here  to  reverse  the  judgment  rendered  upon  that  verdict,  because 
it  is  contrary  to  the  law  and  the  evidence  and  because  it  is  alleged  that  the 
court  committed  error  at  the  trial,  in  instructing  the  jury  to  return  a 
verdict  for  the  plaintiff. 

The  first  reason  assigned  by  counsel  for  plaintiff  in  error  for  the 
reversal  of  this  judgment  is :  That  the  contract  sued  upon  was  not 
binding  upon  the  plaintiff,  but  only  binding — ^if  on  anybody — upon  the 
defendant:  in  other  words,  that  it  is  a  unilateral  contract.  Th**.  agreement 
was  that  the  defendant,  within  four  months,  was  to  pay  $39  a  share  for 
2000  shares  of  stock  that  should  be  furnished  to  him  by  Calhoun,  but 
that  Calhoun  did  not  agree  that  he  would  furnish  2000  shares,  or  any 
other  number  of  shares,  within  that  time. 

We  do  not  look  upon  that  contract  with  the  view  taken  of  it  bv 
counsel  for  plaintiff  in  error.     In  the  first  place  it  will  be  borne  in  mind 
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that  the  contract  recites  a  consideration  :  "For  a  valuable  consideration, 
I  agree  to  take  and  pay  for  2000  shares  of  this  stock  to  be  sold  and 
delivered  to  me  by  Mr.  Calhoun,  if  the  same  be  delivered  within  four 
months  and  in  blocks  of  not  less  than  500  shares  at  a  time.^''  So  that 
the  contract  itself  imports  a  consideration  for  the  option. 

Again  we  think  it  would  be  binding  when  accepted ;  and  that  an 
acceptance  is  shown  when  the  person  named  in  the  contract  complied 
with  its  terms,  had  purchased  and  continued  to  ofiFer  to  Mr.  Ashley  the 
stock  named  in  the  contract,  or  a  part  thereof,  in  blocks  of  not  less  than 
500  shares. 

A  text  book  cited  is  Clark  on  Contracts,  pages  168-9 : 

**In  such  a  case,  however,  according  to  better  opinion,  as  we  have 
seen  in  treating  of  oflFer  and  acceptance,  the  promisor  is  in  the  position 
of  one  who  has  made  a  continuing  offer,  which  though  it  may  be  with- 
drawn before  anything  is  done  by  the  promisee,  will  become  binding 
when  it  is  accepted  by  him,  either  by  giving  the  contemplated  promise 
in  return,  or  by  doing  the  acts  contemplated.  In  giving  the  promise  or 
otherwise  supplying  the  consideration,  he  supplies  the  element  of 
mutuality.  If,  therefore,  a  person  promises  to  sell  such  goods  as  another 
may  order,  or  to  sell  land  if  another  shall  choose  to  buy  it,  and  before 
his  order  is  withdrawn- the  other  orders  goods,  or  agrees  to  buy  the  land 
the  promisor  is  bound  to  sell  at  the  price  named.  " 

And  one  or  two  authorities  I  will  briefly  refer  to :  70  N.  Y.,  202,  is  a 
case  almost  like  the  one  before  the  court. 

"A  contract  whereby  A.,  for  a  valuable  consideration,  agrees  to 
purchase  of  B,  gold  coin  at  a  specified  price  within  a  specified  time,  B 
having  the  option  to  deliver  or  not,  is  not  upon  its  face  a  wager  contract 
within  the  meaning  of  the  statutory  provision  declaring  such  contracts 
void." 

They  do  not  there  discuss  the  question  of  mutuality,  but  they  decide 
that  the  contract  was  binding  upon  the  purchase  and  offer  of  the  coin. 

So  in  71  N.  Y.,  420,  is  a  case  similar  in  point : 

"An  agreement  for  a  valuable  consideration  by  A,  to  purchase  from 
or  sell  to  B.,  at  the  option  of  the  latter,  a  certain  number  of  shares  of 
stock  within  a  limited  time  at  a  specified  price,  is  not,  per  se  a  gambling 
contract.  An  illegal  intent  will  not  be  presumed;  and  in  the  absence  of 
proof  that  the  parties  were  merely  speculating  upon  the  fluctuations  in 
the  price  of  the  stock  without  any  intent  that  A  should  deliver  or  accept, 
but  simply  should  pay  difference,  the  contract  is  valid  and  may  be 
enforced." 

In  that  case  it  seems  that  the  objection  was  that  it  was  a  gambling 
contract.  That  objection  is  not  urged  to  this  contract.  But  the  stock 
itself  was  to  be  sold  provided  that  Calhoun  should,  within  the  time 
named,  purchase  and  deliver,  or  tender  to  the  purchaser,  the  stock  in 
question,  in  the  amounts  named ;  so  there  is  no  element  of  gambling 
in  the  contract,  and  these  authorities  are  to  the  effect  that  contracts 
precisely  like  it  would  be  binding.  No  question  was  raised  in  tbo-e 
cases  that  the  contract  was  not  mutual. 

In  the  second  place  it  is  urged  that  the  court  in  instructing  the  jury 
to  return  a  verdict  for  the  amount  claimed  in  plaintiffs  petition,  estab- 
lished a  rule  of  damages  that  is  incorrect. 

In  effect  the  court  held  that  the  rule  of  damages  in  the  case  at  bar 
was  the  amount  of  the  difference  between  the  price  named  in  the  con- 
tract and  the  amount  which  had  been  received  for  the  stock  upon  a  sale 
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made  by  Calhoun,  some  days  or  weeks  afterwards;  and  it  is  contended 
that  the  true  rule  should  be  the  difference  between  the  amount  named  in 
the  contract  and  the  value  of  the  stock  at  the  time  and  place  when  it  was 
tendered  or  offered. 

It  appears  plainly  from  the  evidence  that  on  the  day  when  this  stock 
was  tendered  in  was  worth  substantially  the  price  named  in  the  contract 
— ^^9  per  share.  It  appears  also  from  the  evidence — at  least  Mr.  Cal- 
houn, testifying  for  the  plaintiff,  says  that  he  retained  the  stock  in  his 
possession  until  about  May  19 — between  the  19th  and  the  26th  of  May 
— (the  tender  being  made  on  the  26th  of  April)  and  between  the  19th 
^nd  25th  he  sold  this  stock  in  the  stock  market  in  New  York,  at  the 
Exchange,  at  public  sale ;  that  is,  it  was  public  to  the  persons  who  were 
members  of  the  stock  exchange,  and  that  he  obtained  the  best  price  that 
could  be  got  on  that  day,  which  was  about  $11  or  $11.50  per  share,  very 
much  less  than  the  price  which  ruled  on  the  26th  of  April ;  so  that,  if  the 
measure  of  damages  be  that  claimed  by  the  plaintiff  in  error,  the  dam- 
ages to  be  awarded  to  the  plaintiff  below  would  be  scarcely  more  than 
nominal ;  while,  if  the  rule  adopted  by  the  court  below  was  correct,  the 
rule  of  damages  would  be  that  upon  which  the  jury  found.  Taking 
Mr.  Calhoun's  testimony  as  a  basis,  there  is  no  question  but  what  the  loss 
was  correctly  stated.  We  think  the  court  below  adopted  the  correct  rule 
upon  that  subject,  and  I  will  refer  briefly  to  two  or  three  authorities  upon 
that  question : 

The  case  in  70  N.  Y.,  18,  is  a  case  holding  that  rule  of  damages. 

In  140  N.  Y.,  70,  is  another  case.    I  read  from  the  syllabus : 

**  A  vendor  of  personal  property  not  delivered,  has  three  remedies 
against  the  vendee  in  default :  he  may  store  the  property  for  the  buyer 
and  sue  for  the  purchase  price ;  he  may  sell  the  property  as  agent  for  the 
vendee  and  recover  any  deficiency  resulting,  or  he  may  keep  the  property 
as  his  own  and  recover  the  difference  between  the  contract  and  the  mar- 
ket price  at  the  time  and  place  of  delivery." 

In  Benjamin  on  Sales  (VI  Ed.,  p.  774),  the  rule  is  stated  thus 

'*  The  vendor's  remedy,  after  a  resale  made  in  the  absence  of  an 
express  reservation  of  that  right,  is  assumpsit  on  the  original  contract, 
which  was  not  rescinded  by  the  resale.  And  in  this  action  he  may  recover 
as  damages  the  actual  loss  on  the  resale  composed  of  the  difference  in 
price  and  expenses,  or  he  may  refuse  to  give  credit  for  the  proceeds  ot 
the  resale  and  claim  the  whole  price,  leaving  the  buyer  to  a  counter-claim 
for  damages  of  the  resale." 

On  page  775,  in  an  **  American  Note  "  it  is  stated : 

"  The  right  of  resale  on  the  default  of  the  buyer  to  make  payment, 
and  to  recover  the  difference  between  the  proceeds  and  the  original  con- 
tract price,  is  universally  established  in  this  country."  (Citing  numerous 
authorities.) 

"  In  such  sales  the  vendor  acts  as  agent  for  the  vendee,  as  the  title  is 
aot  ordinarily  retransferred  to  him  by  the  mere  default  of  the  vendee  in 
making  the  stipulated  payment." 

Then  among  the  authorities  which  are  cited,  are :  70  N.  Y.,  13 ;  21 
Wis.,  562,  and  others ;    citing  numerous  cases.    These  authorities  say : 

"It  is  not  necessary  that  the  sale  should  have  been  made  at  the 
earliest  possible  moment  after  the  default  is  known,  even  though  the 
article  be  fallinic  in  market." 
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"  Notice  to  the  buyer  of  the  time  and  place  of  resale  is  usual»  and  is 
important  as  tending  to  prove  the  sale  a  fair  one ;  but  it  is  not  absolutely 
necessary  in  all  cases  that  such  notice  should  have  been  given." 

"If  the  resale  be  fairly  made,  especially  if  at  public  auction,  the 
amount  thus  obtained  is  considered  as  a  fair  test  of  the  market  value, 
and  the  difference  between  the  amount  thus  received  and  the  original 
contract  price  is  therefore  the  true  standard  of  the  vendor's  damages." 

And  a  case  is  cited  in  18  Grattan,  785,  which  sustains  the  same  gen- 
eral doctrine.  These  authorities  would  therefore  bear  out,  we  think,the  rule 
held  by  the  court  below  when  it  undertook  to  instruct  the  jury  in  this 
case  that  the  measure  of  damages  was  the  amount  named  in  the  plain- 
tiif  s  petition  ;  but  these  authorities  go  a  trifle  furrtier  than  that.  Cases 
which  I  have  referred  to  and  did  not  read  hold  that  if  the  vendor  or 
promissor  shall  undertake  to  act  as  the  agent  of  the  vendee  and  resell  the 
property,  he  must  do  so  within  a  reasonable  time,  and  it  is  held  in  one  of 
these  New  York  cases  that  a  delay  of  two  months  was  not  unreasonable. 
In  the  case  which  I  have  referred  to — ^18  Grattan  785— it  was  held  that  a 
delay  of  five  months  was  not  unreasonable. 

The  plaintiff  in  error,  however,  claims  that  that  question  should  have 
been  submitted  to  the  jury,  that  it  was  for  their  determination.  We  had 
occasion  to  discuss  that  question  in  the  case  of  Gladwell  v.  Holcomb,  et 
al.,  7  Ohio  Circuit  Decisions,  369.  In  that  opinion  the  American  & 
English  Encyclopedia  of  Law  is  referred  to,  where  it  is  said,  on  page  641, 
vol.  19: 

*'  On  principle  it  would  appear  that  if  a  statute  or  any  positive  rule 
of  law  prescribes  the  doing  of  an  act  within  a  reasonable  time,  it  is  the 
province  of  the  court  in  construing  such  law,  to  declare  whether  a  given 
time  is,  within  the  intent  or  meaning  of  the  law,  a  reasonable  time.  So 
in  the  interpretation  of  a  written  instrument  specifying  a  reasonable  time, 
the  question  what  is  such  time,  is  one  for  the  court  t6  answer,  after  con- 
sidering the  terms  of  the  instrument  and  the  intent  of  the  parties.  But 
an  important  qualification  to  both  of  the  above  principles  is  to  be  noted. 
If  the  question  as  to  what  is  a  reasonable  time  is  not  resolved  expressly 
or  impliedly  by  the  rule  of  law,  or  by  the  writing  which  is  under  con- 
sideration, so  that  the  judge  in  deciding  the  question  would  have  no  legal 
ground,  but  merely  his  individual  ideas  to  go  upon ;  and  especially  if,  in 
addition,  the  question  depends  in  the  individual  case  upon  peculiar, 
numerous  or  complicated  circumstances, — ^the  reasonableness  of  the  time 
becomes  a  question  for  the  jury,  whose  province  it  is,  rather  than  that  ol 
the  judge,  to  say,  in  view  of  all  the  facts  of  the  case,  whether  or  not  the 
time  in  question  is  reasonable  in  the  sense  of  being  in  accordance  with 
the  course  of  business  and  the  ordinary  transactions  of  life.  It  has,  how- 
ever, been  said  that  the  time  in  question  may  be  so  short  or  so  long  that 
the  court  will  declare  it,  as  a  matter  of  law,  to  be  reasonable  or  unreason- 
able.'' 

And  under  the  latter  proposition  there  is  cited  in  the  Encyclopedia 
quite  a  number  of  cases  which  seem  to  sustain  the  doctrine  there  laid 
down.  And  in  line  with  the  proposition  above  as  to  submission  to  the 
jury,  there  are  a  great  many  cases  cited  in  the  Encyclopedia,  and  among 
them  the  case  of  Acton  v.  Knowles,  14  O.  S.,  18,  which  is  the  only  one 
I  care  to  refer  to.  This  was  a  controversy  between  execution  creditors, 
and  the  question  was  whether  an  ofiScer  holding  an  execution  and  levied 
upon  the  same  had  unreasonably  delayed  to  sell  the  property  so  tbaA  the 
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creditor  in  that  execution  had  thereby  lost  his  priority.     The  court  say, 
in  the  second  proposition  of  the  syllabi,  (p.  18) : 

"  The  question  whether  the  delay,  if  any,  was  reasonable  or  unrea- 
sonable, depends  on  all  the  circumbtances  surrounding  the  parties  and  the 
property  seized  in  execution,  and  is,  peculiarly,  a  question  for  the  jury, 
under  the  instructions  of  the  court.** 

Now  these  authorities  would  seem,  perhaps,  to  be  opposed  to  the  rule 
which  was  stated  in  the  case  cited  by  this  court,  but  we  think  they  are 
not :  they  only  apply  to  different  cases,  as  we  undertake  to  say  there,  that 
we  think  it  a  proper  rule  where  the  time  is  clearly  either  reasonable  or 
unreasonable,  it  is  the  duty  of  the  court  so  to  determine,  just  as  it  would 
be  the  duty  of  the  court  in  action  based  upon  negligence,  said  to  be  a 
mixed  question  of  law  and  of  fact  and  one  peculiarly  for  the  Jury,  yet 
where  the  acts  were  such  that  any  reasonable  man  would  say  that  they 
were  the  exercise  of  ordinary  care,  it  is  the  duty  of  the  court  to  say  so  ; 
or  where  the  acts  were  such  that  a  reasonable-minded  man  would  say  it 
was  negligence,  it  would  be  the  duty  of  the  court  to  say  so,  but  in  any 
case  of  doubt  or  where  minds  might  difier,  it  has  been  held  by   the 
Supreme  Court  that  it  is  a  question  for  the  jury.     In  the  Gladwell  case 
before  the  court  at  that  time,  there  was  no  question  made  that,  if  the  rule 
of  law  was  that  reasonable  time  should  be  given,  that  that  reasonable  time 
had  in  that  case  been  given — which  was  a  notice  to  leave  the  premises — 
the  contention  being  that  the  law  was  that  the  common  law  rule  should 
prevail.     The  court  held  that  the  justice  of  the  peace  had  not  erred  in 
saying  that  the  time  named  (four  months)  was  a  reasonable  time.     But, 
in  this  case,  the  facts  and  circumstances  are  very  different.     In  this  case 
it  appears  that  on  the  day  when  this  tender  was  made  this  stock  was  sub- 
stantially worth  the  price  named  in  the  contract.     It  fell  on  that  day  sev- 
eral dollars  per  share,  and  some  days  later  it  raised,  and  then  again  it  fell 
and  seemed  to  continue  to  fall  until  about  the  19th  or  20th  of  May  it  had 
fallen  to  about  eleven  dollars  per  share  and  then  Mr.  Calhoun  put  it  upon 
the  market  and  sold  it,  claiming  here,  as  he  does,  that  he  sold  it  for  Mr. 
Ashley,  the  defendant. 

Now,  we  think  whether  that  was  done  within  a  reasonable  time  or 
not,  in  view  of  all  the  circumstances  of  the  ca-e,  in  view  of  the  condition 
of  the  market,  in  view  of  the  character  of  the  stock,  in  view  of  what 
was  the  condition  of  the  railroad  of  which  this  was  the  stock,  that  the 
whole  question  should  have  been  submitted  to  the  jury  to  determine 
whether  that  sale  was  made  within  a  reasonable  time.  Again,  it  appears 
in  this  evidence,  by  the  testimony  of  Calhoun  and  of  another  individual 
who  was  present  with  him,  that  they  made  a  tender  of  this  stock  on  the 
26th  day  of  April  and  that  Mr.  Ashley  refused  to  receive  it ;  that  on  the 
following  day  they  returned  with  the  stock  and  presented  it  to  Mr.  Ashlej^ 
and  he  again  refused  to  receive  it.  They  do  not  either  of  them  testify  to 
any  conditions  attached  by  Mr.  Ashley  to  his  refusal  on  either  day. 
Their  testimony  was  taken  by  deposition  and  they  were  not  present  at 
Ihe  trial.  On  the  trial  of  the  case  Mr.  Ashley  testified  that  Calhoun 
tendered  him  the  stock  on  the  day  named  and  he  refused  to  receive  it. 
claiming  that  it  was  the  custom  or  rule  of  the  stock  exchange  that  he  ' 
should  have  twenty-four  hours  within  which  to  accept  the  stock — in  other 
words — ^twenty-four  hours  within  which  to  get  ready  to  pay  for  it— that 
there  was  some  conversation  about  it  and  the  men  went  away.  He 
took  the  numbers  of  the  stock  and  thereupon  followed  them  and  they 
went  directly  to  the  stock  exchange,  to  the  floor  thereof,  and  the  same 
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man  who  had  offered  him  a  thousand  shares  put  up  the  thousand  shares 
for  sale  and  sold  it  immediately  for  $38.50  per  share.  That  on  the  next 
day  he  came  back  with  another  thousand  shares  of  stock.  On  cross- 
examination  Mr.  Ashley  says  the  stock  brought  to  him  on  the  second  day 
\7as  the  same  stock  which  was  brought  on  the  first  day.  It  is  not  dear, 
that  is  from  that  testimony,  that  Mr.  Ashley  meant  to  say  that  he  brought 
the  same  identical  certificates  on  the  second  day  that  he  brought  him  on 
the  firist  day.  We  think  that  as  it  appears  here  that  Mr.  Calhoun 
himself  was  the  owner  of  only  a  thousand  shares,  which  he  bought  for 
the  purpose  of  fulfilling  his  contract,  that  he  must  have  kept  his  tender 
good  and  must  have  sold  the  identical  stock  in  May  that  he  tendered  on 
the  26th  of  April.  He  could  not  tender  this  stock  and  then  turn  that 
over  to  the  broker  and  tell  him  to  sell  it  and  then  ^borrow  some  more 
stock  and  go  back  and  make  a  new  tender.  It  was  suggested  that  it 
made  no  diflFerence  whether  that  was  the  same  stock  or  not,  but  we  think 
it  does.  If  he  were  a  general  stock  broker  and  had  a  large  amount  of 
this  stock  and  he  had  offered  Mr.  Ashley  a  thousand  shares  and  Mr. . 
Ashley  had  not  accepted  it  and  he  had  gone  away  and  then  sold  perhaps 
the  precise  thousand  shares,  but  had  kept  the  tender  good  for  a  thousand 
shares,  perhaps  it  might  make  no  difference ;  but  Mr.  Calhoun  was  not  a 
stock  broker  and  he  did  not  himself,  individually,  offer  this  stock  for  sale 
— it  was  offered  by  a  stock  broker,  by  an  agent  named  Taylor,  who  had 
access  to  the  floor  of  the  stock  exchange,  and  Mr.  Calhoun  was  not  in 
that  business.  He  had  entered  into  these  negotiations  perhaps  to  make 
a  little  money  and  to  help  Mr.  Ashley,  so  that  if  his  thousand  shares  of 
stock  was  actually  sold  on  the  day  he  made  that  tender,  he  must  stand  by 
the  price  received  for  it.  There  is  evidence  to  indicate  that  there  was 
a  dispute  on  this  question,  and  that  should  have  been  submitted  to  the 
jury  —therefore  this  judgment  will  be  reversed  and  the  case  remanded  for 
a  new  trial. 

C  S.  Ashley y  for  plaintiff  in  error. 

Scfibner  &  Waite^  for  defendant  in  erron 


ERRpR. 

[Hamilton  Clrcnit  Court,  January  Term,  1897.] 

Day,  Price  and  Norris,  JJ. 

(The  judges  of  the  Third  Circuit  sitting  in  the  First  Circnlt.] 

Jno.  Krausb  V.  Amanda  E.  Stichtbnoth  et  ai^ 

Not  a  PiNiiL  0&0B&  TO  WHICH  ButOR  wnx  Lie. 

A  ruling  of  the  common  pleas  court  sustaining  a  demurrer,  and  granting  leave 
to  amend,  is  not  a  final  order  to  which  error  will  lie. 

Day.  J. 

The  ruling  of  the  court  of  common  pleas,  sustaining  the  demurrer  to 
the  petition  in  this  case,  and  granting  leave  to  amend  the  pleading  in 
ten  days,  is  not  a  final  order  to  which  error  will  lie. 

The  petition  in  error  is  dismissed. 
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White  V.  Herndon. 

JUDGMENTS, 

[Hamilton  Circuit  Court,  November  Term,  1897.J 
Cox,  Smith  and  Swing,  JJ. 

A.  O.  Whitb  V.  E.  F.  Herndon. 

Judgment  izv  Action  on  Entire  Demand  for  part  op  Ci«aim,  from  Brror  ,or 
OTHER  Reason,  is  a  tvul,  Settlement,  When. 
Where  a  cause  of  action  is  on  an  entire  demand  and  the  whole  claim  is  dis- 
puted, a  judgment,  from  error  or  other  reason,  entered  for  less  than  the  plain- 
tiff claims,  is,  while  such  judgment  remains  in  force,  and  in  the  absence  of 
a  statute  to  the  contrary,  a  full  settlement  of* plaintiff's  claim.  And,  whether 
rendered  in  Ohio,  or  brought  from  another  state,  when  property  pleaded  and 
proved,  a  complete  bar  to  a  further  prosecution  by  an  action  on  such  claim. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

An  action  was  brought  by  White  against  Herndon  in  one  of  the 
courts  of  Kentucky  on  a  promissory  note  for  $1,000.  One  of  the 
defenses  interposed  was  that  about  $700  of  the  consideration  thereof  was 
for  liquor  sold  by  the  payee  of  the  note  to  the  maker  thereof,  contrary  to 
the  laws  of  said  state,  and  therefore,  that  the  note  was  invalid.  This 
was  denied  by  the  reply  of  the  plaintiff.  Thereupon  the  court,  acting  a^ 
is  said  by  counsel,  under  the  provisions  of  a  statute  of  that  state,  (but  of 
which  there  is  no  evidence  in  the  record),  being  of  the  opinion  that 
about  the  sum  of  $300  of  the  demand  of  the  plaintiff  on  the  note  sued  on 
was  not  disputed  by  the  answer,  rendered  a  judgment  for  that  sum  in 
favor  of  the  plaintiff  against  the  defendant  on  the  cause  of  action  set  up 
in  the  petition,  and  continued  the  case  for  further  hearing  as  to  the  bal- 
ance of  the  claim.  Afterwards  the  plaintiff  came  and  voluntarily  dis- 
missed his  action  against  the  defendant.  The  judgment  of  $300  against 
the  defendant  was  paid  by  him. 

Thereupon  the  same  plaintiff  brought  his  action  against  the  same 
•defendant  in  the  court  of  common  pleas  of  this  county  on  the  same  note, 
crediting  the  amount  paid  thereon  after  the  rendition  of  the  other  judg- 
ment. The  defendant,  as  One  of  his  defenses,  pleaded  the  former 
adjudication  in  bar  of  the  second  action.  The  plaintiff  replied  that  there 
was  no  such  record.  On  the  trial,  the  reccfrd  of  the  Kentucky  court  was 
introduced  in  evidence  showing  the  facts  hereinbefore  stated,  and  it  was 
admitted  that  the  parties  in  the  two  suits  were  the  same,  and  the  cause 
of  action  the  same,  with  the  exception  that  credit  for  the  amount  so  paid 
was  given  in  this  second  case ;  and  there  was  no  evidence  in  contradiction 
or  impeachment  of  the  record,  and  the  only  question  submitted  to  the 
court  was,  whether  the  judgment  in  the  first  ca.se  was  a  bar  to  the  pro- 
secution of  the  second.  As  has  been  stated,  there  was  no  evidence  given 
as  to  the  law  of  the  state  of  Kentucky,  or  of  any  statute  of  that  state,  as 
to  the  procedure  in  cases  of  this  kind ;  but  it  was  conceded  in  this  court 
by  counsel  that  there  is  a  statute  substantially  like  sec.  5820,  Rev.  Stat. 
The  court  of  common  pleas,  in  substance,  charged  the  jury  that  the 
judgment  in  the  first  case  was  a  bar  to  the  prosecution  of  the  second 
action,  and  on  the  rendition  of  a  .verdict  for  the  defendant,  a  motion  for 
a  new   trial  was  overruled,  and  judgment  entered  upon  the  verdict.     A 
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bill  of  exceptions  was  allowed,  containing  the  evidence,  charged,  etc., 
and  a  petition  in  error  filed,  seeking  the  reversal  of  the  judgment. 

If  the  first  action  and  judgment  had  been  in  a  court  of  this  state,  and 
the  same  proceedings  had  therein,  and  the  second  action  also  brought 
here,  and  the  judgment  in  the  former  action  pleaded  in  bar  thereof,  and 
the  same  evidence  oflFered,  could  it  have  been  maintained?  We  think 
not.  The  first  action  was  upon  an  entire  and  indivisible  contract.  The 
defense  was  one  which  went  to  the  entire  cause  of  action.  There  was 
no  admission  that  there  was  any  thing  due  upon  the  note  sued  on.  If 
the  allegation  of  the  answer  in  the  first  action  was  true,  that  a  part  of 
the  consideration  of  the  note  was  founded  on  an  illegal  and  unlawful 
transaction  between  the  parties,  the  note  was  wholly  void,  and  no 
recovery  could  be  had  upon  it.  Widoe  v.  Webb,  20  O.  S.,  431.  Illegal- 
ity in  respect  to  a  part  of  the  consideration  of  an  entire  contract  avoids 
it  in  toto.  And  the  rule  is  also  well  settled  that  in  an  action  brought 
upon  an  entire  contract,  a  judgment  rendered  in  favor  of  a  plaintiflF  for 
a  part  of  his  claim  is  a  bar  to  any  other  action  brought  by  him  on  the 
same  contract.     And  so  is  a  judgment  against  him  in  the  first  action. 

Did  sec.  6320,  Rev.  Stat.,  establish  any  difierent  rule  as  to  this? 
We  think  not.  It  provides  that  '*  When  all  or  a  part  of  one  or  more  of 
the  causes  of  action  are  not  put  in  issue  by  answer,  judgment  may  be 
taken  as  upon  a  default  for  so  much  of  the  plaintifiTs  demand,  as  is  not 
put  in  issue  by  the  answer,  upon  any  or  all  of  the  causes  of  action,  with- 
out prejudice  to  the  rights  of  the  plaintiflF  as  to  that  portion  of  his 
demand  disputed.'*  Clearly,  this  section  does  not  refer  to  the  case  of  a 
suit  on  an  entire  demand,  where  on  any  ground  the  defense  goes  to 
the  whole  of  the  cause  of  action  sued  on,  as  in  this  case.  It  must  be 
applicable  only  to  cases  in  which  there  are  several  causes  of  action,  where 
one  or  more  may  be  admitted  by  failure  to  plead,  and  one  or  more  are 
disputed,  or  where,  for  instance,  a  claim  is  made  upon  an  account  con- 
sisting of  several  items,  some  of  which  are  admitted  or  not  disputed,  and 
others  are  denied.  In  either  of  these  or  similar  cases,  the  statute  does 
apply,  and  there  may  be  a  judgment  for  the  admitted  or  not  disputed 
items  or  causes  of  action  without  prejudice  to  the  rights  of  the  plaintifif 
as  to  those  portions  of  his  demand  which  are  disputed.  But  in  a  case 
where  the  cause  of  action  is  on  an  entire  demand,  and  the  whole  claim 
is  disputed,  the  section  does  not  apply,  and  if,  from  error,  or  other 
reason,  a  judgment  is  entered  for  a  less  amount  than  plaintiflF  claims,  this, 
while  the  judgment  remains  in  force,  is  a  full  settlement  of  the  whole 
claim  of  the  plaintiflF  on  such  cause  of  action.  Such  would  be  the  law  of 
Ohio,  and  we  suppose  everywhere,  unless  otherwise  provided  by  statute  ; 
and  there  is  no  evidence  of  any  such  statute  in  Kentucky,,  And  in  our 
opinion,  the  entry  of  such  judgment  would,  when  properly  pleaded  and 
proved,  be  a  complete  bar  to  a  prosecution  of  the  same  action  in  the 
same  court  where  it  had  been  continued  for  trial,  as  to  such  part  of  tSe 
claim  as  was  erroneously  considered  not  to  be  put  in  issue. 

The  judgment  of  the  court  of  common  pleas  will  be  aflBrmed. 

Mr.  Bamdach^  for  plaintiflF  in  error. 

Mr.  McCoy ^  lor  defendant  in  error. 
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PUBLIC  OFFICERS. 

[Hamilton  Circuit  Court,  October  Term,  1897.] 

Cox,  Smith  and  Swing,  JJ. 

+STATB  BX  RBI,.   MeADKR  V.   SUI^LIVAN  BT  AL. 

L  Power  and  Jurisdiction  of  Mayor  op  Cincinnati  to  Rbmovb  MBMBsm  of 
Board  of  Supbrvisors. 
Under  sec.  2690m,  Rey.  Stat.,  tbe  mayor  of  Cincinnati,  haa  power  and  jurisdic- 
tion to  remove  any  member  of  the  board  of  auperviaora  for  neglect  of  duty 
or  misconduct  in  office. 

S.  To  Warrant  Rbmovai,,  acts  mixst  comb  within  scope  of  Duties  and  be 
OF  Lbgai*  Effect. 
To  warrant  removal  under  said  section,  the  charges  must  present  facts  which 
in  law  constitute  nejg^lect  of  dut^  or  misconduct  in  office.  Therefore,  under 
the  former  charge,  it  is  not  sufficient  as  ground  for  removal,  that  defendant 
was  guilty  of  an  affirmative  act  (consenting  and  allowing  a  tax  return  of  a 
street  railway  company  to  goon  the  tax  duplicate  knowing  it  to  be  much  too 
low)  which  is  not,  by  the  statute  required  of  the  board  or  its  membersi  and 
if  performed  would  have  been  without  legal  effect 

Quo  Warranto. 

On  demarrer  to  answer  of  John  J.  Sullivan. 

Smith,  J. 

The  first  question  which  we  consider  in  this  case  is,  whether  the 
charges  which  were  presented  to  Mayor  Tafel,  on  September  8,  1897, 
against  the  defendant,  Sullivan,  who  was  then  one  of  the  members  of 
the  board  of  supervisors  of  the  city  of  Cincinnati,  purpjorting  to  charge 
said  Sullivan  with  neglect  of  duty  as  a  member  of  said  board,  and  of 
which  charge  notice  was  given  to  said  defendant  by  serving  him  with  a 
copy  thereof  and  notifying  him  that  said  charges  would  be  for  trial  and 
hearing,  on  September  7,  1897,  at  the  office  of  the  mayor,  embodied  facts 
which,  in  judgment  of  law,  constituted,  if  true,  neglect  of  duty  on  the 
part  of  the  defendant  as  a  member  of  the  said  board.  If  they  did  state 
facts,  which,  if  true,  constituted  neglect  of  duty,  we  think  the  decision 
of  the  Supreme  Court  in  State  v.  Hawkins,  44  6.  S.,  98,  is  authority  for 
holding  that  under  sec.  2690;yr,  Rev.  Stat.,  which  confers  upon  the  mayor 
the  right  and  jurisdiction  to  remove  any  member  of  said  board  for  neg- 
lect of  duty  or  misconduct  in  office,  he  might  proceed  to  hear  and  deter- 
mine the  truth  of  the  charges,  giving  to  the  person  charged  an  opportu- 
nity to  defend  himself  therefrom,  and  if  in  the  judgment  of  the  mayor  he 
is  found  guilty,  that  he  might  properly  be  removed. 

But  it  is  objected  and  insisted  by  the  counsel  for  the  defendant,  that 
there  never  was  any  valid  or  legal  charges  presented  against  him ;  that 
said  charges  so  presented  against  him  did  not  state  facts  that  in  judgment 
of  law  constituted  neglect  of  duty,  and  therefore,  that  the  mayor  had  no 
authority  to  proceed  to  hear  or  determine  the  truth  of  the  allegations 
made,  or  render  any  judgment  thereon:  and  when  the  case  came  before 
the  mayor  for  hearing,  the  defendant,  as  alleged  in  the  answer  we  are 
considering,  filed  an  application  and  motion  in  writing,  alleging  the  in- 
sufficiency of  such  charges,  both  as  to  substance  and  form,  and  objecting 
to  a  trial  and  hearing  thereon,  and  asking  that  they  be  dismissed,  (setting 
out  a  copy  of  the  motion  filed  by  him.)  The  answer  further  avers,  that 
*The  Judgment  in  tbls  oase  was  affirmed  by  the  Supreme  Court*  opinion.  68  O.  S.,  S04  Fo? 
anotl&e'  decision  of  the  olroult  v^ourt,  see  posu  849. 
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this  motion  was  overruled  by  the  mayor  who  then  ordered  the  trial  to 
proceed,  and  that  thereupon  defendant  filed  his  answer  denying  the  truth 
of  the  facts  alleged  in  each  of  the  charges,  and  that  thereupon  the  mayoi , 
against  the  objection  of  the  defendant,  entered  upon  the  trial  and  hear- 
ing of  said  charges,  and  that  not  a  word  of  evidence  tending  to  sustain  the 
truth  of  the  facts  alleged  in  said  charges,  or  either  of  them,  was  adducea 
or  heard  by  the  mayor ;  and  that  no  statement  or  information  of  any 
personal  or  official  knowledge  of  the  mayor  of  any  kind,  tending  to  sub- 
stantiate or  prove  the  facts  alleged  in  said  charges  or  either  of  them, 
was  made  or  communicated  to  the  defendant.  The  answer  further  avers, 
that  on  September  22, 1897,  the  mayor  made  his  certain  order  and  caused 
it  to  be  served  on  the  defendant,  in  which  it  is  stated,  "  I  find  from  the 
evidence  and  also  from  the  facts  within  my  personal  knowledge,  that  the 
said  John  J..Sulli¥an  has  been  guilty  of  neglect  of  duty  in  his  official 
capacity  as  a  member  of  the  said  board  of  supervisors,"  and  proceeded  to 
remove  him  from  his  said  office.  All  of  which  defendant  avers  was  con- 
trary to  the  facts  and  the  law  of  the  state. 

For  the  proper  determination  of  the  principal  questions  under  con- 
sideration, viz :  whether  the  charges  were  sufficient,  if  true,  to  put  the 
defendant  on  his  defense,  or  to  justify  any  action  on  the  part  of  the 
mayor,  such  as  was  had,  it  is  essential  to  have  before  us  a  copy  of  such 
charges  as  they  are  set  out  in  the  answer  of  the  defendant. -—They  are 
as  follows : 
"  Hon.  Gustave  Tafbl,  Mayor  of  the  City  of  Cincinnati  : 

**  Sir  :  The  undersigned  citizens  and  tax-payers  of  Cincinnati,  hereby 
charge  Jo^n  J.  Sullivan  with  neglect  of  duty  as  a  member  of  the  board 
of  supervisors  of  Cincinnati,  in  this,  to-wit : 

'*B,  Said  John  J.  Sullivan  knew  that  the  capital  stock  of  the  Cin- 
cinnati Street  Railway  Company  was  about  $15,625,000.00,  and  that  its 
market  value  was  about  $19,000,000.00,  and  knew,  or  should  have  known, 
that  the  tangible  property  of  said  company,  real  and  personal,  owned  by 
said  company  in  the  city  of  Cincinnati,  and  subject  to  taxation  at  the 
time  the  valuation  of  property  for  the  current  year  was  to  be  fixed,  was 
many  millions  of  dollars,  to-wit:  about  $10,000,000.00;  nevertheless, 
about  August,  1897, he  did  wilfully,  wrongfully,  and  to  the  great  prejudice 
and  loss  of  other  tax-payers  of  the  city  of  Cincinnati,  consent  to,  and  ap- 
prove as  a  member  of  said  board  of  supervisors,  a  valuation  of  said  personal 
property  of  said  Cincinnati  Street  Railway  Co.,  for  purposes  of  taxation 
for  the  current  year,  at  the  sum  of  $835,280.00,  and  realty  at  about  $850,- 
000 ;  that  said  valuation  was  a  gross  wrong  upon  other  tax-payers  of  the 
city  of  Cincinnati,  and  that  said  John  J.  Sullivan  knew  the  same  to  be 
grossly  inadequate,  as  alleged,  when  he  consented  to  and  approved  the 
same,  and  that  by  the  exercise  of  ordinary  care,  as  a  member  of  said  board, 
he  would  have  known  what  the  undersigned  aver  is  a  fact,  that  the  true 
value  of  said  taxable  property  for  purposes  of  taxation  on  the  county 
duplicate,  was  many  millions  of  dollars,  to-wit,  not  less  than  about  $10, 
000,000.00,  and  that  although  other  property  of  citizens  subject  to  taxa- 
tion was  uniformly  valued  by  said  John  J.  Sullivan  for  taxation,  at  about 
65  per  cent,  of  its  selling  value,  the  property  of  said  Cincinnati  Street 
Railway  Company,  was  wilfully  and  with  intent  to  prefer,  and  be  partial 
to  and  favor  it,  fixed  at-  a  valuation  of  about  7  per  cent,  of  its  selling 
value. 

"  C  Said  John  J.  Sullivan  knew  that  the  capital  stock  of  the  Cin- 
cinnati Gas  Light  &  Coke' Co.,  was   about  88,500.000.00,  and  that  its 


Digitized  by 


Google 


296 OHIO  CIRCUIT  DECISIONS. Vol. 

State  ez  rel.  Header  ▼.  Solliyan  et  al. 

maket  value  was  over  $17,000,000.00,  and  knew,  or  should  have  known 
that  the  tangible  property,  real  and  personal,  owned  by  said  company  in 
the  city  of  Cincinnati,  and  subject  to  taxation,  was  at  the  time  of  val- 
uation of  property  for  the  current  year,  many  millions  of  dollars,  to-wit, 
about  $10,000,000.00 ;  nevertheless  he  did  about  August.  1897,  wrong- 
fully, wilfully,  and  to  the  great  prejudice  of,  and  in  gross  wrong  of  other 
tax-payers  of  the  city  of  Cincinnati,  consent  to,  and  approve  as  a  mem- 
ber of  said  board  of  supervisors,  a  valuation  of  said  property  for  purp>oses 
of  taxation  for  the  current  yearr  at  the  sum  of  $2,145,408.00  which  was 
$354,392  less  than  the  valuation  of  the  same  property  for  the  preceding 
year ;  that  said  valuation  was  a  gross  wrong  upon  other  tax-payers  of  the 
city  of  Cincinnati,  and  that  said  John  J.  Sullivan  knew  the  same  to  be 
grossly  inadequate  when  he  consented  to,  and  approved  the  same,  and  that 
by  the  exercise  of  ordinary  care,  said  members  of  said  board  would  have 
known  what  the  undersigned  aver  is  a  fact,  that  the  true  taxable  valua- 
tion of  said  property  on  the  county  duplicate  was  many  millions  of  dollars, 
to-wit,  not  less  than  about  $10,000,000.00. 

**Wherefore,  the  undersigned  request  your  Honor  to  give  notice  of 
these  charges,  to  fix  a  day  for  hearing  the  same,  and  to  take  such  further 
action  as  may  be  authorized  by  law.  "  Respectfully,"  etc. 

The  foregoing  purported  to  be  signed  by  the  tax-payers*  association 
of  Hamilton  county,  by  Jos.  Lippert,  Pres.,  and  Fred  Fieke,  Sec'y.,  L 
B.  Marsman  and  about  sixty-four  other  persons. 

It  will  be  seen  from  a  reading  of  these  charges  and  specifications,  that 
they  are  of  a  very  grave  character.  If  it  be  true  that  Mr.  Sullivan  knew 
that  the  capital  stock  of  the  street  railway  company,  was  about  $15,625,- 
000.00,  and  that  its  market  value  was  about  $19,000,000.00.  and  knew, 
or  should  have  known,  that  the  tangible  property  of  said  company* 
real  and  personal,  owned  by  said  company  in  the  city  of  Cincinnati 
and  subject  to  taxation  at  the  time  the  valuation  of  property  for 
the  current  year  was  to  be  fixed,  was  many  millions  of  dollars,  to- 
wit,  about  $10,000,000.00,  and  that  he,  when  called  upon  as  a  member 
of  the  board  of  supervisors  of  the  city,  to  act  upon  the  correctness 
of  the  returns  of  corporations  and  individuals  for  the  current  year, 
and  equalize  the  same  and,  so  far  as  lay  in  his  power,  correct  any  untrue 
or  false  returns,  knew,  as  is  averred  in  said  answer,  he  did,  that  the 
return  of  said  railway  company  of  its  personal  property  and  real  estate 
for  taxation,  viz.,  the  personalty  at  $835,230.00,  and  the  realty  at  about 
$350,000,  was  altogether  toosmall,and  thus  a  gross  wrong  upon  the  other  tax- 
payers of  the  city,  when  by  the  exercise  of  ordinary  care  as  a  member 
of  the  board,  he  would  have  known  (what  the  charge  asserted  as  a  fact) 
that  the  true  value  of  said  taxable  property  for  purposes  of  taxation  on 
the  county  duplicate,  was  not  less  than  $10,000,000.00,  and  that  although 
other  property  of  citizens  was  uniformly  valued  by  him  for  taxation  at 
about  sixty-five  per  cent,  of  its  selling  value,  the  property  of  said  rail- 
way company  was  by  said  Sullivan,  wilfully,  and  with  intent  to  prefer 
and  be  partial  to  and  favor  it,  fixed  at  a  valuation  of  about  seven  per 
cent,  of  its  selling  value,  and  he  did  any  act  in  the  pretended  discharge 
of  his  duty  to  carry  said  purpose  into  effect,  or  omitted,  with  the  intent 
charged,  to  do  anything  legally  in  his  power  to  do,  to  prevent  such 
injustice  and  wrong,  there  could  hardly  seem  room  for  any  difterence  of 
opinion  as  to  such  conduct,  but  everyone  would  say  that  this  was  gross 
misconduct  in  office,  or  gross  neglect  of  duty,  and  that  removal  from 
office  would  not  be  a  harsh  penalty  therefor. 
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But  the  question  remains,  whether  any  such  neglect  of  duty,  (for 
that  is  the  charge),  is  alleged  against  the  defendant.  While  knowledge 
of  the  facts  as  to  the  under- valuation  of  this  property  by  the  company 
is  properly  alleged  on  the  part  of  Sullivan,  and  his  wrongful  purpose 
and  intention  is  charged,  what  is  the  act  done,  or  the  duty  omitted, 
which  is  charged  against  him,  as  constituting  the  neglect  of  duty  ?  It  is, 
as  we  understand,  that  with  such  knowledge  and  intent,  "he  did  about 
August,  1898,  wrongfully,  wilfully,  and  to  the  great  prejudice  and  loss  of 
other  taxpayers  of  the  city  of  Cincinnati,  consent  to  and  approve,  as  a 
member  of  said  board  of  supervisors,  a  valuation  of  said  personal  prop- 
erty of  said  Cincinnati  Street  Railway  Co.  ior  purposes  of  taxation  for 
the  current  year,  at  the  sum  of  $835,230.00,  and  realty  at  about  $850,000," 
which  he  knew  to  be  grossly  inadequate,  and  when  by  the  exercise  of 
ordinary  care  as  a  member  of  the  board,  he  would  have  known  the  real 
value  thereof  to  be  $10,000,000.00,  which  was  averred  to  be  the  real 
value. 

Now,  if  a  consent  or  approval  of  such  a  return  by  the  board  of 
supervisors,  and  of  the  valuation  made  therein,  was  a  duty  imposed 
upon  it,  or  was  necessary  or  essential  to  the  placing  of  the  same  upon 
the  duplicate  for  taxation,  and  the  members  of  the  board,  or  one  of 
them,  with  the  knowledge  averred  to  have  existed  on  the  part  of  this 
defendant,  and  with  the  purpose  and  intent  specified,  it  would  seem  clear 
to  me,  that  this  charge  as  presented  would  be  a  good  and  valid  charge 
under  the  authority  before  cited.  A  brief  examination  of  the  statutes 
as  to  the  making  returns  of  the  kind  mentioned  in  these  charges,  and  of 
the  duties  of  the  county  auditor  (in  this  city),  the  board  of  supervisors 
performing  the  duties  of  an  annual  board  of  equalization,  is  theretore 
necessary. 

Under  the  provisions  of  sec.  2744,  Rev.  Stat.,  the  president,  secretary 
and  principal  accounting  officer  of  a  corporation  like  the  street  railway 
company,  or  the  gas  company,  shall  list  tor  taxation,  verified  by  the  oath 
of  the  person  so  listing,  all  the  personal  property,  (which  shall  be  held 
to  include  all  such  real  estate  as  is  necessary  to  the  daily  operations  of 
the  company),  moneys  and  credits  of  such  company  or  corporation 
within  the  state,  at  the  actual  value  in  manner  following :  Then  it  is 
pointed  out  that  such  return  is  to  be  made  to  the  auditor,  of  the  several 
counties  in  which  the  property  is  situated,  and  the  amount  in  each  town- 
ship, city,  village,  etc.,  to  be  apportioned  to  each.  This  return  is  to  be 
made  in  May  of  each  year.  Under  sec.  2781,  and  post,  the  county 
auditor  in  certain  cases  is  authorized  to  correct  returns  made  for  the 
current  year  or  for  five  years  previous  to  the  examination.  By  sec.  28*  6, 
it  is  made  the  duty  of  the  county  auditor  to  lay  before  the  proper  board 
of  equilization,  the  returns  made  to  the  assessor  by  individials.  each 
year,  and  of  the  returns  made  to  him  by  corporations  under  sec.  2744. 
Under  sec.  2690w,  the  board  of  supervisors  in  this  county,  takes  the 
place  of  the  annual  board  of  equalization  in  other  counties,  and  such 
returns  made  to  the  auditor  are  laid  before  said  board  of  supervisors, 
which  performs  the  duties  imposed  by  sec.  2807,  on  the  board  of  equili- 
zation. 

This  section  provides  among  other  things,  that 

"That  said  board  shall  hear  complaints  and  equalize  the  assessments 
of  all  personal  property,  moneys  and  credits,  new  entries  and  new  j^uuc- 
tures  returned  for  the  current  year,  by  the  township  assessors  and  county 
attditors ;  and  they  shall  have  power  to  add  to,  or  deduct  from  the  valua- 
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tion  of  personal  property,  or  moneys  or  credits,  of  any  person  returned 
by  the  assessor  or  county  auditor,  or  which  may  have  been  omitted  by 
them,  or  to  add  other  items  upon  such  evidence  as  shall  be  satisfactory 
to  the  said  boards,  whether  said  return  be  made  upon  oaih  of  each  person 
or  upon  the  valuation  ot  the  assessor  or  county  auditor,  but  when  any 
addition  shall  be  ordered  to  be  made  to  any  list  returned  under  oath,  a 
statement  of  the  facts  upon  which  such  addition  was  made  shall  be 
entered  upon  the  journal  of  the  boards.  Provided,  that  no  such  addition 
shall  be  made  to  such  list  returned  under  oath  without  the  board  having 
first  given  reasonable  notice  to  the  person  or  persons  (if  their  residence 
be  within  the  county),  whose  personal  property  is  sought  to  be  added  to, 
of  the  valuation  thereof  increased,  to  appear  before  said  board  at  a  time 
and  place  to  be  fixed  by  said  board,  and  show  cause  why  such  addition 
should  not  be  made,  or  why  such  valuation  should  not  be  increafsed." 

Under  this  section  it  seems  to  us,  that  whenever  the  board  has  good 
reason  to  believe  that  any  return  made  by  a  person  or  corporation,  so 
placed  before  it  for  review  or  equilization,  is  incorrect,  and  that  the 
valuation  of  the  personal  property  therein  reported,  is  greatly  below  its 
real  value,  or  that  items  ot  personal  property,  as  defined  by  sec.  2744, 
which  should  have  been  included  therein,  have  been  altogether  omitted 
from  such  return,  that  it  is  the  bounden  duty  of  such  board  to  enter 
upon  the  examination  of  these  questions  and  exercise  the  powers  which 
the  law  confers  upon  it,  even  if  no  complaint  be  made  by  a  person  or 
persons  not  members  of  the  board.  This  would  seem  to  be  one  of  the 
purposes  for  which  the  board  was  established,  and  the  failure  to  discharge 
this  duty,  or  in  good  faith  to  discharge  the  other  duties  incumbent  upon 
them  with  respect  to  such  returns,  especially  if  it  appeared  that  such 
failure  to  act  was  with  personal  knowledge  of  the  falsity  of  such  returns, 
and  with  the  intent  to  suffer  and  permit  the  person  or  corporation  making 
such  return,  to  escape  its  fair  and  proper  share  of  the  burdens  of  taxa- 
tion, would  be  misconduct  in  office  and  neglect  of  duty. 

And  we  are  further  of  the  opinion,  that  it  is  the  duty  of  each  mem- 
ber of  the  board  who  has  reason  to  believe,  or  does  believe,  that  such 
returns  are  clearly  wrong,  to  use  his  honest  efforts  with  the  board  of 
which  he  is  a  member,  to  correct  the  wrong,  and  if  with  the  purpose  and 
intent  averred  in  this  case,  he  does  not  do  so,  he  neglects  the  duty 
imposed  upon  him.  If  he  does  in  good  faith  do  what  he  can  to  correct 
what  he  believes  to  be  wrong,  and  the  evidence  shows  that  he  was  mis- 
taken, or  he  is  overruled  or  voted  down  by  his  associates,  he  is  free  from 
blame. 

It  seems  to  us  clear  that,  in  terms  at  least,  no  charge  is  made  against 
this  defendant  other  than  this — that  he  consented  to  and  allowed  this 
return  or  valuation  of  the  company  for  the  purposes  of  taxation  for  the 
current  year.  So  far  as  we  can  see,  there  is  no  provision  in  the  statute 
which  makes  the  consent  or  approval  of  the  board,  or  any  one  of  its 
members,  at  all  necessary  or  essential  for  the  placing  the  amount  returned 
upon  the  duplicate  for  taxation.  Unless  it  is  duly  and  legally  altered  or 
changed  by  the  board  when  the  returns  are  laid  before  it  by  the  auditor, 
it  goes  upon  the  duplicate  at  the  valuation  returned  by  the  corporation 
as  a  matter  of  course-  The  charge  against  the  defendant,  is  that  he  was 
guilty  of  an  affirmative  act,  and  that  an  act,  which  the  statute  did  not 
require  the  board,  or  him  as  a  member  of  it,  to  perform,  and  which,  it 
performed,  would  have  been  perfectly  useless  and  without  any  legal 
effect.     How  can  it  be  that  the  doing  of  such  an  act  is  a  neglect  of  duty  ? 
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If  the  charges  had  been  that  with  knowledge  of  the  incorrectness 
of  those  returns  in  the  particulars  stated,  the  defendant,  with  the  intent 
charged,  had  wilfully  and  intentionally  failed  to  use  any  of  the  powers  con- 
ferred upon  him  by  the  statute,  as  for  instance,  that  he  had  i  ailed  to  call 
the  attention  of  the  board  thereto,  and  to  use  his  eflForts  to  have  the  cor- 
rectness thereof  investigated  by  it,  or,  if  necessary,  to  make  complaint 
himself  in  regard  thereto,  or  if  on  such  investigation,  (if  entered  upon), 
he  knowingly  and  wilfully  failed  to  discharge  any  duty  imposed  upon 
him  by  the  law,  a  very  different  case  would  be  presented,  and  in  such 
case,  in  our  judgment,  it  could  not  be  correctly  held,  that  if  they  were 
shown  to  be  true,  it  would  not  amount  to  misconduct  in  office,  or  neg- 
lect of  duty. 

But  as  now  presented,  we  are  of  the  opinion  that  the  charge  made 
^was  fatally  defective  as  not  stating  facts  which  ^show,  (if  they  are  true), 
that  the  defendant  was  guilty  of  neglect  of  duty— ^and  therefore,  that 
his  removal  from  office  by  the  mayor  on  such  charges,  was  unauthorized. 

As  to  the  other  point  presented  by  counsel  for  the  defendant,  that 
the  removal  was  not  a  valid  act  by  the  mayor,  for  the  reason  that  at  the 
hearing  and  trial  of  the  defendant,  there  was  no  evidence  tending  to  sus- 
tain the  truth  of  the  facts  alleged  in  said  charges,  or  either  of  them,  and 
that  no  statement  or  information  of  any  personal  or  official  knowledge 
of  the  mayor  of  any  kind,  tending  to  substantiate  or  prove  the  facts 
alleged  in  said  answer,  was  made  or  communicated  to  the  defendant,  and 
yet,  that  the  mayor  found  him  guilty,  we  have  this  to  say.  That  in  our 
judgment  the  holding  of  the  Supreme  Court  in  the  case  before  men- 
tioned, State  ex  rel.  v.  Hawkins,  supra^  would  require  us  to  hold,  that  if 
the  charges  upon  which  the  defendant  was  tried  by  the  mayor,  were 
valid,  as  alleging  facts  which,  if  true,  would  constitute  neglect  of  duty, 
that  we  could  not  in  any  way  interfere  with  the  judgment  or  finding  of 
the  mayor,  for  that  is  final,  and  the  court  has  no  jurisdiction  or  right  to 
review  it. 

As  will  be  noticed  in  this  discussion,  we  have  only  considered  the 
first  of  the  charges  made  against  the  defendant — that  relating  to  the 
returns  oi  the  street  railway  company.  The  second  charge,  as  to  the 
action  of  the  defendant  with  regard  to  the  returns  of  the  gas  company, 
is  in  all  respects  substantially  the  same,  and  the  same  principles  ot  law 
apply  to  that  charge  also. 

The  restdt  therefore  is  that,  in  oar  view,  the  demurrer  to  the  answer 
of  the  defendant  should  be  overruled. 

S.N.  MaxweU  and  John  F.  Faileii,  for  plaintiff. 

£.  W.  KUtredge  and  Wm.  M.  Ampi,  for  defendants. 


Digitized  by 


Google 


300 OHIO  CIRCUIT  DECISIONS. V^ 

O.  S.  Kelly  Co.  ▼.  Lobenthal  et  aL 

CHATTEL  MORTGAGES— SUBROGATION, 

[Crawford  Circuit  Court,  September  Term,  1896.] 
Day,  Price  and  Rohn,  JJ. 

*  O.  S.  KELI.Y  Co.  V.  Bernard  Lobenthal  bt  al. 

1.  Facts  which  must  Appear  in  Affidavit  for  Rbpiung  of  a  Chattei. 
Mortgage. 

It  is  not  necessary  for  the  person  authorized  to  make  the  affidavit  under  the 
statute  for  the  refiling  of  a  chattel  mortgage,  to  name  or  enumerate  the  mort- 
gagors c>r  to  stale  under  oath  more  than  the  amount  of  the  claim,  that  it  is 
just  and  unpaid,  together  with  a  statement  exhibiting  the  interest  of  the 
mortv^agee  in  the  pr9perty  at  the  time  the  same  is  made  and  claimed  by  virtue 
of  the  mortgage. 

2.  Subrogation  of  Purchaser  of  Part  of  Mortgaged  Property  to  Rights 
AND  Equities  of  Mortgagee. 

A  purchaser  of  personal  property  from  a  mortgagee  having  possession  may  be 
subrogated  to  ?\l  the  rights  and  equities  of  such  mortgagee,  as  against  a  sub- 
sequent mortgagee,  even  though  the  consideration  for  such  subrogation,  or 
the  amount  paid  for  the  property,  discharges  only  such  portion  of  the  indebt- 
edness to  the  oriiiinal  first  mortgagee  as  was  securea  by  the  property  in 
question,  the  purchaser  paying  full  value  for  the  property  and  the  mortgagee 
relying  upon  other  security  for  the  balance  of  his  claim. 

Error  to  the  Court  of  Common  Picas  of  Crawford  county. 

Rohn,  J. 

On  January  26,  1892,  the  plaintiff  in  error  in  this  case  filed  its  peti- 
tion in  the  court  below  against  Bernard  Loben thai,  John  Lobenthal,  The 
Citizens  National  Bank  ot  Galion,  Dill  and  Reister,  H.  C.  Carhart  and 
John  J.  Shumaker,  for  the  purpose  of  obtaining  a  judgment  against  Ber- 
nard and  John  Lobenthal  upon  two  certain  promissory  notes,  and  fore- 
closing a  certain  chattel  mortgage  upon  personal  property  described  in 
its  petition.  The  defendants,  The  Citizens  National  Bank  of  Galion, 
Dill  &  Reister,  H.  C.  Carhart  and  John  J.  Shumaker  were  made  parties 
defendant  in  the  action  on  the  ground  that  they  claimed  some  interest  in 
the  property  described  in  plaintiff's  petition,  which  it  was  asserted,  was 
subordinate  to  its  claim. 

To  this  petition,  The  Citizens  National  Bank  of  Galion,  filed  its  sepa- 
rate answer  and  cross- petition,  asking  judgment  against  Bernard  and 
John  Lobenthal  upon  a  balance  due  it  upon  a  certain  promissory  note 
for  $600,  and  also,  the  foreclosure  of  a  certain  chattel  mortgage  given  to 
secure  the  same.  John  J.  Shumaker  answered  separately,  also,  to  the  peti- 
tion of  the  plaintiff,  first  by  answer,  and  secondly  by  an  amended  answer, 
alleging,  in  substance,  that  in  May,  1891,  he,  with  the  consent  and 
authority  of  the  defendant.  The  Citizens  National  Bank  of  Galion,  and 
with  the  knowledge  and  approval  of  the  defendants,  Bernard  and  John 
Lobenthal,  purchased  a  certain  Mansfield  traction  engine,  for  the  sum  of 
$425,  its  full  value,  which  sum  was  paid  to  the  bank,  and  credited  upon 
the  Lobenthal  note ;  and  which  engine  was  at  that  time  included  in  the 
chattel  mortgage  of  said  bank  securing  its  note  of  |600;  and  that  by 
reason  of  such  purchase  and  payment  he,  Shumaker,  was  subrogated  to 
all  the  rights  and  equities  of  the  bank  in  and  to  said  traction  engine,  by 
virtue  of  the  chattel  mortgage  in  favor  of  the  bank  to  the  amount  paid 
therefor.     This  same  engine  is  claimed  by  the  plaintiff  in  this  case  by 

*The  judgment  In  this  case  was  affirmed  by  the  Supreme  Court ;  unreported,  69  O.  S.,  621. 
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reason  of  its  mortgage,  though  given  subsequently  to  the  mortgage  held 
by  the  bank. 

Upon  substantially  this  state  of  facts  issue  was  made  up  and  a  trial 
had  in  the  court  below,  which  found  the  equities  in  relation  to  the  engine 
in  controversy  in  favor  of  the  defendant,  John  J.  Shumaker,  and  ren- 
dered judgment  accordingly.  The  plaintiff  now  prosecutes  error  in  this 
court,  alleg^ing  error : 

First,  in  overruling  its  motion  for  a  new  trial. 

Second,  error  in  overruling  the  plaintiff's  motion  to  make  amended 
answer  of  defendant,  John  J.  Shumaker,  more  definite  and  certain. 

Third,  that  the  facts  set  forth  in  the  answer  and  amended  answer  of 
the  defendant,  John  J.  Shumaker,  are  not  sufficient  in  law  to  maintain 
the  action  or  support  the  judgment  against  the  plaintiff  in  error. 

Fourth,  that  the  judgment  was  given  for  said  John  J.  Shumaker  and 
the  Citizens  National  Bank  of  Galion,  when  it  ought  to  have  been  given 
for  the  plaintiff. 

The  first  error  assigned,  is  the  overruling  the  motion  of  the  plaintiff 
for  a  new  trial.  This  assignment  of  error,  includes  all  the  other  assign- 
ments, and  consequently,  all  will  be  considered  together  or  under  one 
head. 

The  undisputed  facts  in  this  case,  as  disclosed  from  the  record  and 
proceedings,  are : 

First,  that  the  defendants  Bernard  Lobenthal  and  John  Lobentbal. 
on  or  about  April  19,  1890,  executed  and  delivered  their  certain  chattel 
mortgage  to  one  A.  F.  Lowe  to  secure  the  payment  of  a  note  to 
said  Lowe  for  the  sum  of  $600,  and  that  among  the  property  thus  mort- 
gaged was  an  engine  known  as  **  A  Mansfield  Traction  Engine." 

Second,  that  the  mortgage  thus  received  by  Lowe  was  deposited  with 
the  township  clerk  of  Jefferson  township,  Crawford  county,  Ohio,  on 
April  21,  1890,  it  being  averred,  and  not  denied,  that  the  mortgagees  lived 
in  that  township,  and  the  mortgage  was  properly  filed  as  required  by 
sec.  4151,  Rev.  Stat. 

Third,  that  on  or  about  the  time  of  the  execution  and  delivery  of  said 
mortgage  and  note,  Lowe,  who  was  then  the  cashier  of  the  Citizens 
National  Bank  of  Galion,  transferred  the  same  to  such  bank. 

Fourth,  that  the  mortgage  was  refiled,  as  follows: 

March  26,  1891,  by  A.  F.  Lowe,  cashier  of  bank;  March  15,  1892, 
by  A.  F.  Lowe,  cashier  of  bank ;  March  9,  1893,  by  A.  F.  Lowe,  cashier 
of  bank ;  March  8,  1894,  by  A.  F.  Lowe,  cashier  of  bank. 

Fifth,  that  on  July  10,  1890,  the  plaintiff  in  this  action,  the  O.  S. 
Kelly  Company,  obtained  from  the  defendants,  Bernard  and  John  Lob- 
enthal, a  certain  chattel  mortgage,  securing  two  promissory  notes  men- 
tioned and  described  in  this  petition,  and  conveying,  among  other  prop- 
erty, the  same  *'  Mansfield  Traction  Engine  "  described  in  the  first  mort- 
gage to  Lowe — ^there  being  no  question  but  that  this  mortgage  was  prop- 
erly filed  and  refiled,  until  the  commencement  of  this  action. 

Sixth,  that  this  engine,  covered  by  both  mortgages,  was  purchased 
by  John  J.  Shumaker  for  $425  cash,  from  Bernard  and  John  Lobenthal, 
with  the  {\\\\  consent  of  the  bank  which  then  held  Lobenthal's  note  for 
$600  secured  by  this  mortgage  made  to  Lowe,  and  which  also  had  posses- 
sion of  the  engine  in  question ;  and,  further,  that  the  amount  of  the  pur- 
chase money  of  the  engine  was,  by  common  consent  and  agreement  of  the 
Lobenthals,  Shumaker  and  the  bank,  credited  as  part  payment  on  the 
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$600  note  held  by  the  bank,  and  the  bank  relinquished  all  claim  to  the 
engine  in  question  after  receiving  its  full  value  in  money. 

The  whole  and  sole  contention  comes  up  between  the  plaintiff,  The 
O.  S.  Kelly  Co.,  and  the  defendant,  John  J.  Shu  maker. 

From  the  facts  as  they  now  appear,  the  plaintiff  claims  that  by  virtae 
of  its  mortgage  it  has  the  first  and  best  lien  on  the  engine  in  question, 
and  asks  to  have  the  same  sold,  and  the  proceeds  applied  toward  the  pay- 
ment of  its  judgment  secured  by  the  consideration  of  the  court  below, 
against  the  Lobenthals  on  the  notes  secured  by  its  mortgage. 

The  defendant,  John  J.  Shumaker,  asks  to  be  subrogated  to  aU  the 
rights  and  equities  of  the  Citizens  National  Bank,  in  and  to  the  mortgage 
held  by  it,  covering  this  same  engine  and  securing  the  same  note  upon 
which  it  credited  the  $426  paid  by  him  for  the  engine. 

1.  It  is  evident,  before  the  defendant  Shumaker  can  claim  subroga- 
tion to  the  rights  and  equities  of  the  bank  by  and  through  the  mortgage 
executed  by  the  Lobenthals  to  Lowe,  that  it  must  first  appear  to  the  sat- 
isfaction of  the  court,  that  the  chattel  mortgage  so  held  by  the  bank  was 
in  all  respects  perfect,  and  created  a  good  and  sufficient  lien  on  the 
engine  in  question,  prior  to  the  mortgage  of  the  plaintiff  company.  This 
raises  the  question,  as  made  by  the  pleadings  and  evidence,  whether  the 
Lobenthal-Lowe  mortgage,  which  it  is  conceded  was  executed  prior 
to  the  mortgage  of  plaintiff,  was  properly  refiled  and  kept  alive  under 
the  statutes  of  this  state  by  the  bank  until  the  commencement  of  this 
action.  It  is  unnecessary  to  do  more  than  refer  to  the  question  relating 
to  the  filing  of  the  mortgage  in  the  proper  township  of  Jefferson,  for  the 
reason,  as  stated  before,  it  is  averred  and  not  denied,  that  the  Loben- 
thals resided  in  the  township  where  the  mortgage  was  filed.  Then  the 
only  question  regarding  the  sufficiency  of  the  Lobenthal-Lowe  mortgage 
relates  as  to  whether  the  same  was  properly  refiled  within  thirty  days 
preceding  the  expiration  of  each  successive  year,  as  provided  by  the 
statutes  of  this  state,  until  the  commencement  of  this  action.  For  this 
purpose  it  will  only  be  necessary  to  consider  the  first  refiling  made 
March  26, 1891,  as,  before  the  expiration  of  the  next  year,  this  action  was 
commenced,  to-wit :  January  26,  1892.  It  is  claimed  by  the  able  argu- 
ment ot  plaintiff's  counsel,  that  there  is  nothing  to  indicate  any  connec- 
tion between  the  amount  claimed  by  Lowe  when  the  mortgage  was  exe- 
cuted aud  the  amount  claimed  upon  the  refiling  referred  to — that  is,  that 
the  amount  claimed  in  the  first  instance  was  from  Bernard  and  John 
Lobenthal,  and  upon  refiling  from  Bernard  alone  and  that  it  does  not  cor- 
respond with  the  conditions  of  the  mortgage.  For  a  proper  determina- 
tion of  this  question  it  is  only  necessary  to  refer  to  sees.  4154 
and  4154,  Rev.  Stat.,  which  provides: 

"  Section  4165.  The  mortgagee,  his  agent,  or  attorney,  shall,  before 
the  instrument  is  filed,  state  thereon  under  oath,  the  amount  of  the 
claim,  and  that  it  is  just  and  unpaid,  if  given  to  secure  the  payment  of  a 
sum  of  money  only,  and  if  given  to  indemnify  the  mortgagee  against  a 
liability  as  surety  for  the  mortgagor,  such  sworn  statement  shall  set  forth 
such  liability,  and  that  the  instrument  was  taken  in  good  faith  to  indem- 
nify against  loss  that  may  result  therefrom." 

•'Section  4156.  Every  mortgage  so  filed  shall  be  void,  as  against 
the  creditors  of  the  person  making  the  same,  or  against  subsequent  pur- 
chasers of  mortgagees  in  good  faith,  after  the  expiration  of  one  year  from 
the  filing  theireof,  unless,  within  thirty  days  next  preceding  the  expira- 
don  of  the  said  term  of  one  year,  a  true  copy  of  such  mortgage,together 
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with  a  statement  verified  as  provided  in  the  last  section,  together  with 
a  statement  exhibiting  the  interest  of  the  mortgagee  in  the  property  at 
the  time  aforesaid,  claimed  by  virtue  of  such  mortgage,  is  again  filed  in 
the  oflBce  where  the  original  was  filed." 

These  statutes  we  think  have  been  substantially  complied  with  by 
A.  F.  Lowe,  cashier,  or  in  other  words,  agent  for  the  bank.  It  nowhere 
appears  necessary  for  the  person,  authorized  to  make  the  afi&davit  under 
the  statute  for  the  refiling  of  a  chattel  mortgage,  to  name  or  enumerate 
the  mortgagors,  or  to,  as  in  this  case,  state  under  oath  more  than  the 
amount  of  the  claim,  that  it  is  just  and  unpaid,  together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property  at  the 
time  the  same  is  made  and  claimed  by  virtue  of  the  mortgage.  Was  the 
interest  of  the  then  mortgagee  exhibited  by  the  affidavit  made?  We 
think  it  was,  as  it  advised  all  parties  interested  of  the  interest  of  the 
bank  in  the  property  covered  by  the  mortgage.  This  being  true,  we 
think  the  chattel  mortgage  was  propeily  refiled,  and  was,  at  the  time  of 
the  commencement  of  this  action,  superior  to  the  mortgage  of  plaintiff. 

2.  The  next  and  only  question  which  remains  for  the  court  to  con- 
sider, can  the  defendant  Shumaker,  as  purchaser  from  the  Lobenthals 
and  bank  of  the  engine,  be  subrogated  to  the  rights  and  equities  ot  the 
bank  in  and  to  the  mortgage  covering  the  same  as  against  the  mortgage 
of  plaintiff?  It  is  claimed,  and  not  without  reason,  on  the  part  of  the 
plaintiff's  counsel,  that  subrogation  in  this  case  cannot  be  made  in  favor 
of  Shumaker,  because  **one  of  the  prerequisites  to  the  exercise  of  the  right 
of  subrogation  is  the  complete  discharge  of  the  debt :  a  partial  payment 
will  not  suffice."  In  other  words,  that  before  Shumaker  could  claim  sub- 
rogation, he  would  have  been  compelled  to  discharge  the  entire  debt  due 
the  bank;  and  that  the  bank's  rights  would  have  to  *'be  entirely 
divested,"  before  Shumaker  could  be  substituted  or  subrogated  in  its 
place  as  to  its  rights  under  the  mortgage.  Subrogation  is  the  substitu- 
tion of  another  person  in  the  place  of  a  creditor,  to  whose  rights  he  suc- 
ceeds in  relation  to  the.value  of  the  property,  not  exceeding  the  original 
debt.  This  sounds  purely  in  equity,  and  is  founded  upon  equitable 
principles.  It  is  an  equitable  assignment  by  subrogation,  and  "is 
enforced"  says  Pomeroy's  Equity,  Vol.  3,  sec.  1211,  "whenever  the  per- 
son making  the  payment  stands  in  such  relations  to  the  premises  or  to 
the  other  parties  that  his  interests,  recognized  either  by  law  or  by  equity, 
can  only  be  fully  protected  and  maintained  by  regarding  the  transaction 
as  an  assignment  to  him,  and  the  lien  of  the  mortgage  as  being  kept 
alive,  either  wholly  or  in  part,  for  his  security  and  benefit."  And  Pom- 
eroy  further  says  in  the  succeeding  section,  **The  doctrine  is  also  justly 
extended,  by  analogy,  to  one  who,  having  no  previous  interest,  and 
being  under  no  obligation,  pays  off  the  mortgage  or  advances  money  for 
its  payment,  at  the  instance  of  a  debtor  party,  and  for  his  benefit ;  such 
a  person  is  in  no  true  sence  a  mere  stranger  and  volunteer." 

Applying  these  principles  to  the  question  under  consideration,  can 
it  be  said  that  Shumaker  was  a  mere  "stranger  and  volunteer,"  when  at 
the  instance  of  Lobenthal  and  the  bank,  he  paid  his  money,  full  value  as 
shown  by  the  evidence,  for  the  engine  ?  But  it  is  said  Shumaker  did  not 
pay  the  entire  debt  due  the  bank.  That  is  true,  but  he  paid  the  entire 
debt  to  the  bank  in  so  far  as  the  bank  had  any  claim  against  the  engine ; 
it  released  the  engine  to  Shumaker  so  far  as  its  claim  was  concerned;  it 
looked  to  the  other  property  covered  by  the  mortgage  for  the  balance  of 
the  debt  due  to  it  from  the  Lobenthals ;  and  a  majority  of  the  court  are 
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of  the  opinion  that  there  can  be  no  trouble  in  extending  the  equitable 
doctrine  of  subrogation  or  assignment  of  this  mortgage,  under  all  the 
circumstances,  to  Shumaker  for  his  protection  for  the  full  amount  paid 
by  him  to  apply  on  the  mortgage  debt  to  the  bank.  There  can  be  no 
conflict  between  the  bank  and  Shumaker,  as  the  bank  claims  no  interest 
in  the  property  purchased  from  it,  and  there  can  be  no  trouble  in  extend- 
ing to  Shumaker  all  the  rights  and  equities  which  the  bank  had  in  and 
to  the  mortgage  covering  the  engine  in  question. 

There  can  be  no  doubt  of  the  equities  in  this  case  being  with  Shu- 
maker— ^he  gains  nothing  by  the  result  of  this  suit,  except  a  protection, 
by  the  court,  of  an  article  of  personal  property  for  which  he  paid  full 
value.  The  plaintiff,  on  the  other  hand,  loses  none  of  its  security  which 
it  had  in  the  first  instance,  and  still  has,  subject  to  the  prior  existing 
mortgage  held  by  the  bank,  and  now  extended  to  Shumaker  for  his  pro- 
tection. 

A  majority  of  the  court  are  of  the  opinion  that  there  was  no  error 
in  the  proceedings  and  judgment  of  the  court  below,  and  finding  that  the 
equities  were  with  the  defendant  John  J.  Shumaker,  the  judgment  of  the 
court  below  will,  therefore,  be  affirmed  with  costs. 

Execution  awarded  and  cause  remanded  for  execution. 

Prick,  Judge,  dissents. 

Edward  Vollwrath,  for  plaintiff  in  error. 

Finley^  Beer  &  Bennett^  for  defendant  in  error. 


EVIDENCE. 


[Hamilton  Circuit  Court,  November  Term,  1897.1 
Cox,  Smith  and  Swing,  JJ. 

Cincinnati  (City)  v.  Maggie  Egan. 

Error  to  Exci^dk  Evidence  Tending  To  Support  one  of  the  Issues  in  a 
Case. 
In  an  action  against  a  city,  for  damages  for  a  change  of  grade  and  the  erection 
of  a  retainittg  wall,  supporting  the  elevation  of  the  street,  where  the  city 
denies  having  built  or  authorized  the  building  of  the  wall,  and  claims  that  it 
was  built  by  the  contractor  under  a  private  arrangement  with  the  owner  of 
the  property,  it  is  error  for  the  court  to  refuse  testimony  of  competent  wit- 
nesses, tending  to  show  that  no  authority  or  direction  had  been  given  by  the 
city  engineer  to  the  contractor  to  construct  the  wall ;  that  no  estimate  for 
work  done  on  the  wall  was  made  and  that  the  contractor,  or  his  assignee, 
never  received  any  pay  from  the  city  for  such  wall. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

The  judgment  sought  to  be  reversed  in  this  case  was  rendered  in  an 
action  brought  by  Maggie  Egan  against  the  city  to  recover  damages. 
Her  petition  contained  three  separate  causes  of  action.  In  the  first  she 
sought  to  recover  $2000  damages  for  an  alleged  injury  by  the  city  to  her 
lot  and  the  improvements  thereon,  abutting  on  a  street,  which  she  claims 
was,  without  warrant  of  law,  filled  to  a  great  height  in  front  of  her  prop- 
erty. In  the  second  she  sought  to  recover  $700  damages,  averring  that 
to  maintain  and  support  the  fill  made  on  said  street  in  front  of  her  prem- 
ises, the  dty  built  a  high  retaining  wall  along  the  same,  shutting  in  her 
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dwelling  bouse,  cutting  off  her  access  thereto,  and  depriving  her  of  the 
necessary  light  and  air  from  her  premises,  and  built  it  so  carelessly  and 
negligently,  that  it  afterwards  cracked  and  allowed  water  and  sewage  to 
pass  through  the  same  and  onto  the  foundation  of  her  house,  undermining 
the  same,  and  greatly  injuring  it.  In  the  third  cause  of  action  it  is 
averred  that  in  Uie  construction  of  said  wall,  the  city  appropriated  there- 
for a  strip  of  her  ground  four  feet  wide  and  thirty-eight  feet  long,  and 
that  the  same  is  used  by  it  as  a  necessary  part  of  the  street,  and  she  has 
thereby  been  deprived  of  her  property  rights  therein  to  her  damage  $800. 
The  answer  of  the  defendant,  in  substance,  is  a  general  denial  of  the 
averments  of  the  petition,  and  sets  up  facts  which  it  is  claimed  show  that 
the  improvement  was  legal  and  valid,  and  that  for  several  reasons  the 
plaintiff  was  not  entitled  to  recover  any  damages.  As  a  further  answer 
to  the  second  and  third  causes  of  action,  it  says  that  the  retaining  wall  in 
question  was  placed  there  by  the  delendant  or  her  agents.  This  is 
denied  by  plaintifiTs  reply. 

At  the  trial  of  the  case  ic  the  court  of  common  pleas  the  evidence 
tended  to  prove  that  the  city  had  contracted  with  a  Mr.  Neidemeyer  to 
construct  this  improvement  of  the  street  in  front  of  and  on  either  side  of 
plaintiff's  premises.  That  it  was  a  general  contract  to  do  work,  such  i^ 
filling  and  excavation,  at  certain  prices  per  yard  I  believe,  and  so  much 
for  masonry  per  perch.  There  was  no  stipulation  in  the  contract  as  tu 
this  wall.  The  city  offered  evidence  tending  to  prove  that  it  was  in  fact 
built  under  a  contract  between  Patrick  Egan,  the  father  of  the  plaintiff, 
and  Mr.  Neidmeyer,  the  contractor,  who  had  made  the  other  improve- 
ment for  the  city.  The  evidence  as  to  this  was,  that  Egan  asked  Neide- 
meyer if  he  had  made  up  his  mind  how  much  he  was  going  to  charge 
for  doing  it.  That  he  answered,  yes — $3  per  perch,  provided  he  would 
allow  him  to  use  old  perch  (stone?)  in  the  wall  which  then  stood  there — 
And  to  this  Egan  replied,  "All  right,  go  ahead  and  build  it." 

In  addition  to  this  the  city  sought  to  prove  by  W.  H.  Bosh  or  L.  F. 
Bosh,  who  were  assistant  city  engineers,  and  one  of  them  the  oflScer  in 
charge  of  this  improvement,  that  no  authority  or  direction  had  been  given 
by  the  engineer  in  charge,  to  the  contractor,  to  construct  this  retaining 
wall,and  that  in  computing  the  estimate  of  the  amount  due  from  him  to  the 
city  for  work  done  on  the  street  improvement,  no  estimate  for  the  work 
done  on  this  wall  by  him  was  made,  and  that  the  contractor,  or  his 
assignees,  never  received  any  pay  from  the  city  for  such  wall.  The  court 
refused  to  allow  this  evidence  to  be  given,  and  the  city  duly  accepted. 

In  this  action  we  are  of  the  opinion  that  the  court  erred  to  the 
prejudice  of  the  defendant.  The  claim  of  the  city  was  that  it  had  never 
authorized  this  wall  to  be  built  by  Neidemeyer,  and  had  nothing  to  do 
with  it,  but  that  it  was  done  by  some  one  else ;  and  there  was  evidence 
tending  to  show  that  it  was  done  under  an  arrangement  between  Egan 
and  the  contractor.  But  why  was  it  not  competent  for  the  city  further 
to  prove  that  it  did  not  authorize  Neidemeyer  to  do  so,  and  that  the  cost 
of  the  wall  was  not  included  in  the  estimate  of  the  amount  payable  to 
him  under  his  contract  with  the  city,  and  that  he  never  was  paid  any 
thing  for  this  wall  by  the  city?  We  see  no  good  reason  for  its  exclusion. 
The  question  whether  it  had  been  built  by  the  city  was  one  of  the  issues 
in  the  case,  and  any  evidence  fairly  tending  to  prove  that  the  city  had  not 
built  the  wall,  was  competent  and  relevant,  and  we  think  the  evidenon 
rejected  was  of  that  character. 
8    O.  C  D.  20 
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The  verdict  of  the  jury  was  a  general  one  in  favor  of  the  plaintiff 
for  the  sum  of  $  This,  or  a  part  of  it,  may  have  been  on  account 

gS  the  claim  made  in  the  second  and  third  causes  of  action — and  as  the 
amount  found  due  on  each  cause  of  action  cannot  be  ascertained,  it 
follows  that  the  judgment  must  be  reversed. 

We  see  no  other  error  in  the  case. 


BILL  OF  EXCEPTIONS— OLEOMARGARINE. 

[Hamilton  Circuit  Court,  January  Term,  1808.] 

Cox,  Smith  and  Swing,  JJ. 

Hknry  Ransick  v.  Statb  op  Ohio. 

I.  Bill  of  Kxcbptions  Bsporb  Justzcs,  nbbo  not  bb  Copibd  mro  Rbcord  or 

DOCXBT  OF  JUSTICB. 

Section  6565,  Rev.  Stat,  as  amended,  90  O.  L.,  858,  applies  to  criminal  as  well  as 
civil  cases,  and  is  the  only  provision  of  the  statute  making  provisions  for 
the  mode  of  exceptions  before  a  justice  of  the  peace.  Therefore  a  bill  of 
exceptions  need  not  be  copied  at  len>2^  upon  the  docket  and  a  transcript  of 
the  docket  record  filed  with  the  petition  in  error  in  the  court  of  common 
pleas. 

2*  Bnj,  OF  BXCBPTIONS  NBBD  NOT  BB  PiMD  WiTHIN  TBN  DaYS. 

It  is  not  necessary  that  a  bill  of  exceptions  taken  before  a  justice  of  the  peacei 
to  be  available,  be  filed  with  the  derk  of  the  common  pleas  court  within  ten  days. 

8.  Sbction  4200-19,  Sbc.  4,  Rbv.  StaT.,  Rbi«atin6  to  Olbomargarinb  Con- 

STRUBD. 
It  was  not  the  intention  of  the  legislature,  sec  4200-19,  sec  4,  Rev.  Stat ,  to 
enact  that  an  article  admitted  to  be  pure  butter  should  be  called  and  desig- 
nated oleomargarine,  provided  said  outter  should  not  contain  at  least  eighty 
per  cent  of  butter  fats. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Swing,  J. 

The  plaintiff  in  error  was  arrested  and  convicted  before  a  justice  of 
the  peace,  for  exposing  oleomargarine  for  sale  without  having  a  placard 
in  a  conspicuous  place  as  provided  by  statute.  The  case  was  taken  to 
the  court  of  common  pleas,  where  the  judgment  of  the  justice  of  the 
peace  was  aflBrmed,  and  the  case  is  in  this  court  on  error  to  this  judgment. 

In  the  court  of  common  pleas,  the  court  was  of  the  opinion  that  the 
judgment  of  the  justice  should  be  affirmed,  on  the  ground  that  the  bill 
of  exceptions  not  being  copied  into  the  record,  there  was  no  proper  bill 
of  exceptions,  and  the  court  therefore  did  not  pass  upon  the  other  ques- 
tions in  the  case  which  were,  first,  whether  on  the  admitted  facts  the 
plaintiff  in  error  was  guilty  of  an  offense ;  and  second,  whether  it  is 
necessary  that  the  bill  of  exceptions  should  be  transmitted  with  the 
papers  to  the  clerk  of  the  common  pleas  within  ten  days  from  the  deci- 
sion, in  order  to  secure  to  the  party  his  rights  under  the  statute.  These 
questions,  however,  all  arise  in  this  court. 

First — Is  it  necessary  that  the  bill  of  exceptions  be  copied  at  length 
upon  the  docket  of  the  justice  and  a  transcript  of  the  docket  record  be 
filed  with  the  petition  in  error?  Prior  to  the  amendment  to  sec.  6565, 
Rev.  Stat.,  90  O.  L.,  368,  this  was  undoubtedly  required,  and  whether  it 
does  now,  or  not,  depends  upon  whether  this  section  applies  to  criminal 
cases  before  a  justice  as  well  as  to  civil  cases.     In  our  opinion,  this  sec- 
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tion  does  apply  to  criminal  cases,  and  is  the  only  provision  of  the  statute 
which  does  make  any  provision  for  the  mode  of  taking  exceptions  before 
a  justice — and  if  it  does,  by  the  express  provision  of  this  section,  the 
bill  of  exceptions  is  not  required  to  be  copied  into  the  record  or  docket. 
The  language  of  the  section  is  broad  and  comprehensive.  It  says :  "In 
all  cases  before  a  justice  of  the  peace,  whether  tried  by  jury  or  by  the 
justice.  *  *  *  .**  And  if  sec.  6666  does  not  apply  to  criminal  cases, 
there  is  no  provision  in  the  statutes  which  makes  provision  for  the  tak- 
ing of  exceptions  in  such  case  before  a  justice.  No  such  oversight  as 
this  can  reasonably  be  entertained  to  have  been  made,  and  if  it  does 
apply  as  to  the  manner  of  taking  of  such  exceptions,  it  must  also  be 
held  to  apply  in  all  its  provisions.  And  if  it  does,  the  bill  need  not  be 
copied  into  the  record. 

The  dvil  code  does  not  contain  any  such  statement  as  sec.  6566  con- 
tains, that  **  in  all  cases,"  and  therefore,  sec.  7804,  Rev.  Stat.,  which 
relates  to  criminal  cases,  provides  that  the  rules  governing  civil  cases 
shall  apply  to  criminal  cases ;  but  the  justice's  section  having  provided 
for  **all  cases  before  a  justice,"  it  was  not  necessary  that  there  should  be 
any  similar  provision  for  criminal  cases  before  a  justice,  provided  "all 
cases'*  meant  **all  cases,"  both  civil  and  criminal,  and  not  simply  "all" 
civil  cases.  We  are  clearly  of  the  opinion  that  the  section  is  intended  to 
apply  to  all  cases  tried  before  a  justice. 

We  took  this  position  in  Borsodi  v.  State,  7  Ohio  Circ.  Dec,  81, 
but  the  question  was  not  then  distinctly  put  in  issue,  and  probably 
was  not  therefore  a  direct  authority,  and  on  that  account  we  here  state 
more  fully  our  reasons  for  so  holding. 

Second — As  to  whether  it  was  necessary  that  the  bill  of  exceptions 
should  be  filed  with  the  clerk  within  ten  days  in  order  to  avail  plaintiflF 
in  error.  This  question  was  determined  in  the  above  cited  case,  and  we 
adhere  to  the  views  therein  stated. 

Third— -Was  the  plaintiff  guilty  of  an  offense?  The  evidence 
clearly  showed  that  what  the  plaintiff  in  error  did  was  to  expose  to  sale 
an  article  of  pure  butter,  made  from  the  milk  and  cream  of  cows,  with- 
out any  foreign  substance  of  any  kind  in  it;  but  said  pure  butter  con- 
tained, according  to  the  chemical  analysis,  something  less  than  eighty 
per  cent,  of  butter  fats. 

It  is  claimed  on  behalf  of  the  state,  that  this  article,  admitted  to  be 
nothing  but  pure  butter,  is  not  pure  butter,  but  oleomargarine,  by  reason 
of  sec.  4200-19— sec.  4,  Rev.  Stat.,  which  section  reads  as  follows: 

**The  word  oleomargarine,  as  used  in  this  act,  shall  be  construed  to 
mean  any  substance  not  pure  butter  of  not  less  than  eighty  per  cent,  of 
butter  fats,  which  substance  is  made  as  substitute  for,  in  imitation  of,  or 
to  be  used  as  butter." 

We  see  nothing  in  the  literal  construction  of  this  section,  or  when 
construed  together  with  the  other  sections  of  the  act  and  considered  with 
reference  to  the  evil  to  be  remedied,  that  leads  us  to  believe  that  the 
legislature  intended  to  enact  that  an  article,  admitted  to  be  pure  butter, 
should  be  called  and  designated  as  oleomargarine,  provided  said  pure 
butter  should  not  contain  at  least  eighty  per  cent,  of  butter  fats. 

We  think  the  judgments  of  the  court  of  common  pleas  and  the  jus- 
tice of  the  peace,  ^ould  be  reversed,  and  said  cause  is  remanded  to  the 
court  of  common  pleas  for  further  proceedings  according  to  law. 

Ta/e/  &  Schoti,  attorneys  for  plaintiff  in  error. 

O,  /.  Rentier ^  attorney  for  defendant  in  error. 
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CHATTEL  MORTGAGE— EVIDENCE— EXCEPTIONS. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cqx,  Smith  and  Swing,  JJ. 

Smith  &  Nixon  v.  Simper  bt  ax,. 

1.  Wherb  Hoi^dkrs  op  a  First  Mortcagb  Unfiled,  Claim  Second  Mortgagb 
HAD  Notice  of  Their  Lien,  it  is  Errob  to  Exclude  Evidence  Tending  to 
Prove  it,  in  Rebuttal. 
A  second  mortgage,  with  notice  of  a  prior  mortgage,  is  not  dona  fide  and  the 
first  mortgage,  though  not  filed,  has  priority.      It  is  error,  therefore,  in  an 
action  of  replevin,  on  behalf  of  the  first  mortgage,  to  refuse  to  permit  plain- 
tiff, in  rebuttal  of  defendant's  testimony  in  support  of  the  second  mortgage, 
attacked  on  the  ground  of  notice  to  show  by  the  testimony  of  the  mortgagor 
that  at  the  time  of  giving  the  second  mortgage,  notice  was  given  to  the  mort- 
gagee of  the  prior  encumberance. 

8.  Parties  Claiming  Under  First  Mortgage  not  Bound  to  Become  Parties 

TO  Replevin  Suit  by  Second  Mortgagees—Entitled  to  Separate  Action. 

Parties  claiming  under  a  first  mortgage,  unfiled,  who  are  not  made  parties  to  a 

replevin  suit  by  holders  of  a  second  mortgage,  who  had  notice  of  the  first 

mortgage,  are  not  bound  to  become  parties  thereto  but  may  properly  assert 

their  claims  to  the  property  in  an  independent  action. 

8.  Fact  that   Bill  of   Exceptions   Does  not   Contain  all  the  Evidence 
Immaterial,  When. 
Where  the  only  error  assigned  is  that  the  court  excluded  evidence  the  fact  that 
the  bill  of  exceptions  does  not  contain  all  the  evidence  is  immateriaL 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Smith,  J. 

The  plaintiffs  in  error  commenced  an  action  in  replevin  against  the 
defendants  in  error  to  recover  the  possession  of  a  piano  which  they  (the 
plaintiffs)  claimed  to  own,  and  which  they  averred  was  unlawfully 
detained  from  them  by  the  defendants.  The  defendants.  G.  &  E.  Simper, 
by  their  answer,  simply  denied  the  averments  of  the  petition. 

At  the  trial  the  plaintiffs,  in  support  of  their  claim,  offered  in  evi- 
dence a  mortgage  given  tp  them  by  Laura  White  on  the  piano  when 
she  was  the  owner  of  it,  to  secure  the  payment  of  the  purchase  price 
thereof,  and  proved  the  amount  due  to  them  therefor,  and  that  the  con- 
dition was  broken,  and  a  demand  for  its  possession  and  a  refusal  to 
deliver  it,  and  that  thereupon  they  replevied  it.  It  further  appeared  on 
cross-ex  amination  of  their  witness,  that  the  mortgage  had  never  been 
filed  as  the  statute  provides.     Plaintiff  then  rested. 

By  way  of  defense,  the  Simpers  offered  in  evidence  a  mortgage  on 
the  piano  and  on  other  property  executed  to  them  by  Laura  White,  after 
the  execution  of  the  mortgage  by  her  to  Smith  &  Nixon — and  that  the 
same  had  been  duly  filed.  That  on  default  of  payment,  they  had  taken 
the  property  from  her  in  replevin  proceedings  against  her. 

By  way  of  rebuttal  the  plaintiffs  called  Mrs.  White  as  a  witness  and 
sought  to  show  by  her  that  at  the  time  she  executed  the  mortgage  to  the 
Simpers  she  had  no  knowledge  that  it  was  a  mortgage  or  in  any  way  n 
lien  on  her  property.  Thait  she  was  then  not  indebted  to  them  in  an> 
sum,  but  that  on  the  contrary  they  were  indebted  to  her ;  and  were  so 
when  the  property  was  replevied.  That  she  did  not  know  that  the  piano 
was  covered  by  the  mortgage,  and  that  she  had  notified  the  Simpers  that 
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Smith  &  Nixon  then  had  a  mortgage  thereon.  This  evidence  was  all 
excluded  by  the  court  on  the  ground  that  it  was  not  proper  evidence  in 
rebuttal,  and  plaintiffs  excepted. 

In  this  we  think  the  court  erred.  As  against  any  subsequent  mort- 
gages executed  by  Mrs.  White  with  notice  to  the  mortgagee  of  the  prior 
mortgage  on  the  piano  to  Smith  &  Nixon  the  mortgage  to  Smith  & 
Nixon  was  a  good  and  valid  one,  though  not  filed.  Such  subsequent 
mortgage  with  notice  of  the  prior  mortgage,  is  not  a  bo7ia  fiae  mortgage, 
and  the  first  mortgage,  though  not  filed,  has  priority  over  it.  Parne, 
Kendall  &  Co.  v.  Mason,  7  O.  S.,  198;  Day  &  Day  v.  Manson,  17  O.  S., 
488;  and  Huber  Mfg.  Co.  v.  Sweney,  5  Ohio  Circ.  Dec,  831,  recently 
affirmed  by  the  Supreme  Court.  So,  loo,  it  there  was  nothing  due  on  the 
Simper  mortgage  when  they  replevied  the  property  under  it,  it  gave 
them  no  right  to  hold  the  property  as  against  a  prior  mortgagee  though 
the  mortgage  of  the  latter  was  never  filed. 

The  claim  of  the  Simpers  was  first  asserted  in  this  case  when  they 
offered  their  mortgage  in  evidence.  Smith  &  Nixon  had  then  a  right  to 
show  that  it  was  not  a  valid  mortgage,  or  good  as  against  them — or  had 
been  paid,  or  was  a  forgery,  or  any  other  matter  which  would  show  that 
the  Simpers  had  no  claim  to  the  property  under  it.  The  contention  ol 
counsel  for  the  defendants  in  error  is  that  if  such  evidence  were  allowed, 
then  that  the  Simpers  would  have  the  right  to  rebut  this  rebutting  evi- 
dence, and  this  is  not  allowable.  Of  course  they  would  have  such  right, 
lor  our  statute,  sec.  5790,  Rev.  Stat.,  expressly  gives  it  to  them.  It  pro- 
vides, in  substance,  that  the  party  who  would  be  defeated  if  no  evidence 
were  offered  must  first  produce  his  evidence,  and  the  adverse 
party  must  then  produce  his  evidence,  and  that  the  parties  shall 
then  be  confined  to  rebutting  evidence.  Clearly  in  this  case  the  evidence 
sought  to  have  been  introduced,  if  admitted,  could  have  been  rebutted 
by  the  Simpers. 

It  is  further  urged  that  such  evidence  should  not  have  been  allowed 
in  this  case,  but  that  Smith  &  Nixon  should  have  set  up  their  claim  in 
the  replevin  suit  of  the  Simpers  against  Mrs.  White.  But  so  far  as 
appears  in  this  case,  they  were  not  parties  to  that  proceeding, 
and  were  not  bound  to  become  parties  thereto,  but  could  properly 
assert  their  claim  to  the  piano  in  this  action.  It  is  further  objected  that 
all  of  the  evidence  offered  in  this  case  is  not  set  out  in  the  bill  of  excep- 
tions. If  the  reversal  of  the  judgment  was  sought  on  the  ground  that 
the  verdict  of  the  jury  was  against  the  weight  of  the  evidence  the  objec- 
tion would  be  good.  But  such  is  not  the  case.  The  only  error  assigned 
is  that  the  court  erred  in  excluding  evidence,  and  to  raise  this  question 
it  is  not  necessary  to  have  before  us  all  the  evidence  in  the  case. 

For  the  reason  stated,  the  judgment  which  was  against  the  plaintiffs^ 
will  be  reversed,  and  a  new  trial  awarded. 
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NEGLIGENCE. 

(Hamilton  Circuit  Court,  October  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

Ambrt  Bbthbi,  V.  Cincinnati  Street  Raii,way  Co. 

Street  Cars  must  be  Under  Controi,  at  Crossings  and  give  Warning  of 

THEIR  Approach.    Between  Crossings  the  Rui«e  is  Different. 

Street  cars  must  be  under  control  at  crossings  and  give  such  warning  of  their 

approach  that  the  pedestrian,  using  ordinary  care,  may  cross  in  safety.    But 

between  crossings  the  rule  is  different    The  pedestrian  knows  that  at  these 

points  cars  run  at  a  high  rate  of  speed;  that  they  are  not  under  control  and 

cannot  be  stopped  instantly.    Therefore,  a  pedestrian,  walking,  at  a  point 

,  where  there  are  two  tracks  of  a  railway,  on  which  cars  run  in  opposite  direc- 

I  tions,  stepped  on  the  track,  between  crossings,  immediately  behind  a  wagon, 

without  taking  any  precautions  to  ascertain  whether  a  car  was  approaching 

or  not,  he  was  guilty  of  negligence  which  will  prevent  his  recovering  from 

the  railway  company. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Swing,  J. 

This  case  is  here  on  error  to  the  judgment  of  the  court  of  common 
pleas.  It  was  an  action  in  that  court  by  Bethel  against  the  street  rail- 
way company  for  damages  for  injuries  caused  by  Bethel  being  run  over 
by  one  of  the  defendant's  cars.  The  case  came  to  trial  before  a  jury, 
and  at  the  conclusion  of  the  plaintiff's  evidence,  the  court,  on  motion  of 
the  defendant,  directed  the  jury  to  return  a  verdict  for  the  defendant. 
This  it  is  claimed  was  error,  as  was  also  the  act  of  the  court  in  refusing, 
during  the  hearing  of  the  plaintiff^s  evidence,  to  permit  the  plaintiff*  to 
amend  his  petition  and  set  up  that  the  defendant  was  negligent  in  failing 
to  provide  an  approved  safety  guard  devise,  by  reason  of  which  the  plain- 
tiff was  injured. 

The  principal  question  in  the  case  is  whether,  upon  a  consideration 
of  the  evidence,  it  tended  to  prove  that  the  plaintiff  was  injured  by  reason 
of  the  negligence  of  the  defendant. 

The  facts  in  the  case  are  substantially  as  follows :  Bethel  was  struck 
and  knocked  down  and  run  over  by  a  car  of  the  defendant,  two  of  his 
toes  being  crushed  so  as  to  require  amputation.  The  casualty  occurred 
between  Freeman  avenue  and  Carr  street,  one  night  in  the  city  of  Cin- 
cinnati. At  this  point  there  are  two  tracks  of  the  railway  on  which 
cars  run  in  opposite  directions.  Bethel  was  on  the  north  side  of  the 
street,  and  attempted  to  cross  the  street  when  he  was  struck  by  the  car, 
which  was  going  east  A  market  wagon  was  going  west  on  the  west 
track  of  the  railway,  and  as  this  wagon  passed.  Bethel  walked  immed- 
iately in  the  rear  of  it  on  the  east  railway  track,  and  right  in  front  of 
the  car.  There  was  no  evidence  which  tended  to  show  that  the  motor- 
man  saw  Bethel  approaching  the  crossing  before  he  stepped  on  the  track, 
nor  was  there  any  evidence  which  tended  to  show  that  after  Bethel  got 
on  the  track  and  the  motorman  saw  his  perilous  condition,  that  he  could 
by  any  means  have  avoided  the  accident.  There  was  no  evidence  which 
tended  to  show  that  the  car  was  run  at  a  negligent  rate  of  speed,  or  that 
ii  the  speed  was  too  high,  that  that  was  the  approximate  cause  of  the 
accident. 
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It  seems  to  us  that  the  admitted  facts  in  this  case  bring  the  ques- 
tion tmder  the  rule  of  law  announced  in  the  fourth  and  fifth  proposi- 
tions of  the  syllabus  in  Railroad  Co.  v.  Crawford,  24  O.  S.,  681,  which 
is  as  follows : 

''4.  In  an  action  for  damages  for  alleged  negligence,  the  question 
of  negligence  on  the  part  of  the  defendant,  or  of  contributory  negligence 
on  the  part  of  the  plaintiff,  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  jury,  under  proper  instructions  from  the  court. 

**  5.  But,  if  all  the  material  facts  touching  the  alleged  negligence  to 
be  disputed,  or  be  found  by  the  jury,  and  admit  of  no  rational  inference 
but  that  of  negligence,  in  such  case  the  question  of  negligence  becomes 
a  matter  of  law  merely,  and  the  court  should  so  charge  the  jury." 

And  there  can  be  no  rational  inference  in  this  case  but  that  the  acci- 
dent was  caused'  by  the  negligence  of  the  plaintiff*.  He  stepped  upon  the 
track  right  in  front  of  the  car,  and  before  doing  so  he  did  not  take  any 
precautions  to  ascertain  whether  a  car  was  approaching  on  that  track  or 
not.  The  railway  company  could  not  possibly  be  on  the  guard  against 
any  such  conduct  as  this.  It  had  a  right  to  assume  that  between  cross- 
ings no  one  would  attempt  to  cross  the  track  without  first  taking  means 
to  ascertain  whether  a  car  was  approaching  or  not.  There  is  no  evidence 
tending  to  show  that  the  motorman  had  any  reason  to  think  that  anyone 
would  attempt  to  cross  the  track  as  soon  as  the  car  passed  the  market 
wagon.  While  Bethel  must  have  known,  and  was  bound  to  know  that 
a  car  might  be  coming  from  the  direction  which  was  not  within  his 
vision  by  reason  of  the  market  wagon  between  him  and  the  direction  of 
the  approaching  car,  yet  after  the  passing  cf  the  market  wagon  he  did 
nothing  to  inform  himself  as  to  whether  a  car  might  not  be  approaching 
on  the  track  which  he  intended  to  cross,  but  he  stepped  immediately  on 
the  track  right  in  front  of  the  car,  so  that  it  was  impossible  for  the 
motorman  to  have  stopped  the  car  and  have  avoided  the  accident  after 
Bethel  came  on  the  track. 

It  seems  clear  to  us,  beyond  question,  that  the  cause  of  the  accident 
was  not  by  reason  of  any  negligence  of  the  street  railway  company,  for 
one  cannot  see  what  it  could  have  done  to  have  avoided  it.  And  it 
seems  equally  clear  to  us  that  the  accident  was  caused  by  the  defendant's 
failing  to  take  precautions  to  inform  himself  whether  a  car  was  approach- 
ing on  the  track  upon  which  he  stepped,  as  a  man  of  ordinary  prudence, 
we  think,  would  have  done. 

It  is  said  in  Schwartz  v.  Street  Railway  Co.,  4  Ohio  Circ.  Dec.,  272, 
that  courts  would  take  judicial  notice  of  how  street  cars  are  operated,  for 
courts  will  not  be  ignorant  upon  matters  of  universal  knowledge.  It  is 
stated  in  a  Cincinnati  almanac  that  the  street  cars  of  Cincinnati  carried 
during  the  year  1897,  60,000,000  passengers,  about  150  times  the  entire 
population,  and  it  would  seem  but  reasonable  to  say  that  probably  noth- 
ing is  of  more  universal  knowledge  in  this  city  than  the  manner  in  which 
street  cars  are  operated. 

The  substitution  of  the  electric  for  the  horse  and  cable  cars  was 
largely  caused,  no  doubt,  by  the  demand  of  the  public  for  more  rapid 
street  car  transportation.  Street  cars  are  in  this  day  a  public  necessity, 
and  can  only  be  efficient  when  affording  rapid  transportation.  The  same 
distances  are  probably  covered  now  in  less  than  one-half  the  time  con- 
sumed by  the  old  horse  cars.  In  order  to  do  this,  the  old  custom  of  the 
horse  cars,  to  stop  at  any  point  to  take  on  or  let  oft  passengers,  has  been 
done  away  with,  and  regtilar  stopping  places  have  been  established  at 
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Street  crossings  aad  a  few  public  places.  Between  crossings  the  cars  are, 
and  must  be  run  at  a  rapid  rate  compared  with  the  speed  of  the  old  horse 
car,  but  at  the  crossings  the  cars  must  be  under  control.  Judge  Spear, 
speaking  for  the  court  in  the  case  of  the  ^Cincinnati  St.  Ry.  Co.  v.  Snell, 
64  O.  S.  197,  205,  says :  *****  gives  the  foot-passenger  such  a  right 
at  street  crossings  as  to  make  it  the  duty  of  drivers  of  vehicles,  whether 
wagons,  wheels,  or  cars,  to  so  regulate  their  speed  and  give  such  warning 
of  approach,  at  whatever  cost  of  pains  and  trouble  on  their  part,  as  that 
the  footman  using  ordinary  care  himself  and  barring  inevitable  accident, 
may  cross  in  safety."  The  rule  between  crossings  must  be  different. 
The  footman  knows  that  at  these  points  the  cars  run  at  a  high  rate  of 
speed  ;  they  are  not  under  control,  and  can  not  be  stopped  instantly,  and 
furthermore  the  motorman  has  no  reason  to  apprehend  that  a  footman 
between  crossings  will  carelessly  and  without  first  observing  put  himself 
on  the  track  of  the  railway,  for  men  of  ordinary  prudence  do  not  do  this. 
It  is  no  hardship  upon  the  footman  to  require  him  to  take  this  precau- 
tion to  guard  against  approaching  cars  between  crossings;  if  this  was 
not  required  of  him,  rapid  transit  could  not  be  had,  and  the  great  body 
of  the  public  would  be  greatly  injured.  These  remarks  however  are 
made  solely  with  reference  to  the  facts  in  this  case. 

As  to  the  other  question,  whether  thd  court  erred  in  refusing  to 
grant  the  plaintiff  leave  to  amend  his  petition.  We  are  of  the  opinion 
that  there  was  no  abuse  of  the  discretion  vested  in  the  judges.  It  does 
not  appear  that  the  cars  were  not  provided  with  proper  guards,  and  it 
does  not  appear  that  any  known  guards  or  proper  guards  would  have 
avoided  the  accident,  and  it  does  not  appear  but  what  all  the  facts  wanted 
to  be  set  up  were  not  well  and  accurately  known  to  the  plaintiff  long 
before  the  case  came  to  trial. 

For  these  reasons  the  judgment  of  the  court  of  common  pleas  is 
affirmed. 

Joseph  Cox,  Jr, ,  and  W,  E,  Bundy,  for  plaintifll 

T.  W.  Warrington^  for  defendant. 


NEGLIGENCE. 

[Hamilton  Circuit  Court,  October  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

C,  H.  &  D.  R.  R.  Co.  v.  Rosa  Wagner. 

1.  Verdict  Against  Railway  Company  Manifestly  Against  Weight  op  the 
Evidence. 
In  an  action  for  injuries  claimed  to  have  been  the  result  of  the  negligence  of  a 
railroad  company,  at  a  station  where  there  were  double  tracks,  in  not  remov- 
ing snow  therefrom,  the  evidence  showed  that  the  accident  occurred  shortly 
after  noon,  that  the  platform  of  the  station  had  been  cleared  of  snow  and 
that  several  paths  were  made,  affording  a  safe  crossing  from  the  first  track  to 
Ihe  second;  but  that  plaintiff  did  not  cross  on  the  paths  but  waded  through 
the  snow  and  in  doing  so,  slipped  on  one  of  the  rails  and  was  injured:    Held, 
that  a  verdict  against  the  railway  company  was  manifestly  against  the  weight 
of  the  evidence. 
8.  Defendant's  Fablure  to  Remove  Snow  from  its  Tracks  not  Negligence 
per  se, 
A  charge  that  the  defendant,  in  an  action  as  above  stated,  is  only  bound  to  exer- 
cise ordinary  care  in  view  of  dangers  to  be  apprehended,  and  that  the  failure 
of  defendant  to  remove  snow  from  its  tracks  is  not  negligence  per  se. 
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Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Smith,  J. 

The  plaintiff  in  cjrror  seeks  the  reversal  of  a  judgment,  rendered 
against  it  in  favor  of  the  defendant  in  error,  on  the  grounds  that  the 
trial  court  erred  in  admitting  and  rejecting  evidence,  and  in  the  charge 
given  to  the  jury,  and  in  refusing  to  charge  as  requested,  and  in  overrul- 
ing the  motion  for  a  new  trial,  based  on  these  grounds,  and  the  additional 
ground  that  the  verdict  was  against  the  evidence. 

The  petition  of  the  plaintiff  in  substance  averred,  that  on  the  day  in 
question  she  purchased  a  ticket  for  passage  on  defendant's  road  Ironi 
Cumminsville  to  Elmwood,  and  waited  at  the  station  for  the  train  on 
which  she  was  to  take  passage.  That  between  the  track  on  which  her 
train  was  to  come,  (the  north  bound),  was  another  track,  (the  south 
bound),  and  that  this  track,  and  the  way  over  it  to  the  north  bound 
track,  was  by  the  negligence  of  the  defendant  company,  left  covered  with 
snow,  so  that  the  tracks  could  not  be  seen,  and  the  same  were  not 
planked  or  guarded  or  protected  in  any  way,  or  so  arranged  as  to  prevent 
injury  to  anyone  crossing  said  track  in  order  to  get  to  the  defendant's 
train  as  aforesaid.  She  further  averred  that  when  her  train  stopped,  she, 
upon  the  direction  of  the  defendant  company,  started  across  to  theuame, 
and  by  reason  of  such  negligence  on  the  part  of  the  defendant,  without 
any  knowledge  on  the  part  of  any  such  obsiruciions,  and  without  fault 
on  her  part,  she  stumbled,  slipped  and  fell,  and  was  severely  injured. 
The  answer  of  the  company  admitted  that  it  was  a  corporation  as  alleged, 
but  denied  all  the  other  averments  of  the  p  lition. 

We  are  of  the  opinion  that  the  verdict  of  the  jury,  which  must  have 
found  that  there  was  negligence  on  the  part  of  the  defendant  company. 
was  manifestly  against  the  weight  of  the  evidence  on  this  point.  This 
accident  occurred  shortly  after  noon.  The  plaintiff  had  been  at  the 
station  house  of  the  company  lor  about  two  hours  waiting  for  her  train. 
She  knew  that  her  train  was  to  come  on  the  track  farthest  from  the  sta- 
tion, and  that  the  south  bound  track  was  between  the  station  and  the 
north  bound  track,  and  that  she  would  liave  to  cro.ss  one  track  to  reach 
her  train.  And  one  train  passed  south  to  her  knowledge  while  she  was 
waiting  in  the  station.  There  had  been  quite  a  heavy  fall  of  snow  the 
day  and  night  before,  and  it  was  still  lying  on  the  ground.  How  deep  it 
was  can  not  be  accurately  stated,  as  the  witnesses  differ  as  to  this,  some 
putting  it  at  two  to  three  inches — others  four  to  five,  and  one  witness 
guessed  that  it  was  eighteen  inches  deep,  but  evidently  she  was  mistaken. 
It  was  probably  from  four  to  six  inches  deep.  But  we  think  it  is  clearly 
shown  by  the  evidence  that  the  long  stone  or  cement  platform  in  front 
of  the  station  and  which  came  nearly  to  the  south  bound  track,  had  been 
cleared  off  by  the  railroad  men  early  in  the  morning,  and  that  in  addition 
to  this.  Several  tracks  had  been  cleared  away  from  the  platform  over  the 
first  track  to  the  second,  affording  a  safe  crossing  from  the  platform  to 
the  north  bound  track,  and  the  snow  cleared  away  from  the  passage- 
way between ,  the  two  tracks,  so  that  passengers  could  easily  and 
safely  reach  the  north  bound  train.  The  other  parts  of  the 
south  bound  track  were  covered  with  the  snow  which  had  fallen, 
except  the  rails  which  were  plainly  visible.  This  must  have 
been  so  from  the  fact  that  trains  had  been  passing  there  during  the  morn- 
ing after  the  show  ceased  to  fall,  and  the  evidence  of  witnesses  is  express 
as  to  this,  though  the  plaintiff  and  another  witness  who  followed  her, 
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testified  that  they  could  not  see  the  rails.  It  seems  clear,  if  plaintiff*s  own 
evidence  is  to  be  credited,  that  she  did  not  cross  on  the  crossings  made 
for  passengers,  but  waded  through  the  snow.  This  she  ought  not  to 
have  done,  but  even  then,  if  she  had  looked  for  the  rail  which  she  ought 
to  have  done,  for  she  knew  it  was  there,  she  ought  to  have  seen  it.  At 
all  events,  it  seems  clear  that  she  slipped  on  one  of  the  rails,  and  thus 
received  her  injury.  But  if  it  be  true,  as  we  think  it  was,  that  the 
defendant  company  had  cleared  the  platform  and  made  one  or  more  safe 
and  convenient  crossings  over  this  south  bound  track,  we  think  that  neg- 
ligence on  the  part  of  this  company  was  not  shown.  Unless  there  were 
special  circumstances  shown,  we  can  see  no  necessity  for  clearing  the 
whole  of  the  tracks  in  front  of  the  station  of  the  snow  which  had  fallen 
thereon,  and  in  this  case  there  was  no  evidence  tending  to  show  that 
ordinary  prudence  required  it  to  be  done. 

We  see  nothing  in  the  charge  of  the  court  which  was  excepted  to, 
that  seems  to  us  erroneous  and  prejudicial  to  the  defendant. 

We  are  of  the  opinion  that  the  charge  No.  7,  asked  to  be  given  was 
correct.  It  was  in  this  form:  '*  I  charge  you  that  the  defendant  in  this 
action  was  only  bound  to  exercise  ordinary  care  in  view  of  any  dangers 
to  be  apprehended,  and  that  the  failure  of  the  defendant  to  remove  snow 
from  its  tracks  is  not  negligence  per  se^  This  was  refused  and  excep- 
tion taken.  The  general  charge  on  this  subject,  was  this :  "If  you  find 
from  the  testimony  that  the  defendant  did  use  the  care  in  clearing  the 
approaches  to  this  train,  that  a  prudent  person  would  have  exercised 
under  the  circumstances,  then  your  verdict  must  be  for  the  defendant." 
This  was  correct,  but  it  left  out  of  the  view  the  last  paragraph  of  the  spe- 
cial charge  refused  which  was  correct. 

For  these  reasons  the  judgment  will  be  reversed  and  a  new  trial 
awarded. 

Ramsey,  Maxwell  &  Ramsey,  for  plaintiflF  in  error. 

Chas.  IV.  Baker,  for  defendant  in  error. 


ALIMONY. 

[Hamilton  Circuit  Court,  November  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

Carrib  B.  Law  v.  Gborgb  W.  Law. 

1.  Courts  may  modify  a  Dbcrsb  por  Alimony  at  a  Subsbqubmt  Tbrm. 

A  court  of  common  pleas,  havingr  granted  a  wife  divorce  from  her  husband 
for  his  gross  neglect  of  duty,  and  m  the  same  decree  made  her  an  allowance 
of  alimony,  has  power,  at  a  subsequent  term,  for  good  cause  shown,  to  modify 
such  decree  as  to  alimony,  reducing  the  amount  to  be  paid,  and  on  appeal 
the  circuit  court  has  the  same  power. 

i.  Aixowancb  made  in  Contemplation  op  Education  and  Support  of  a 
Minor  Child,  Hrduced  aftbr  the  Child  Left  the  Mother. 
After  an  original  decree  of  divorce,  directing  payment  to  the  wife  of  $8,000  each 
year  as  alimony,  and  giving  her  the  custody  of  a  minor  child,  to  support,  edu- 
cate and  maintain,  out  of  said  sum,  it  is  made  to  ajipear  to  the  court,  that 
«aid  child  voluntarily  left  her  motho*,  and  went  to  live  with  her  father,  who 
■soported,  educated  and  maintained  her  until  she  was  of  age,  and  married, 
the  majority  of  the  court  holds  that  the  amount  of  alimony  should  be  reduced 
to  $2,200  per  annum. 
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ft.  Smith,  J.,  holds  that,  undbr  Circumstancbs  op  Dbcrkb  for  Aijmomy,  it 
WOULD  BB  Inequitable  to  Rbducb  Amount  op  Alimony. 
Where  the  terms  of  such  decree,  so  far  as  alimony  is  concerned,  were  arrived  at 
by  an  agreement  made  between  the  parties  themselves,  and  were  merely  rati- 
fied by  the  court  and  were  **in  lien  of  and  in  full  satisfaction  of  all  claims, 
rights,  interests  or  demands  "  upon  the  husband,  and  without  condition  or 
provision  as  to  the  amount  of  alimony  in  the  event  of  future  changes  in  the 
relations  of  the  parties,  the  presumption  is  that  no  future  change  in  the 
amount  of  alimony  was  contemplated,  and  it  would  be  inequitable  to  modify 
or  change  the  decree  in  that  respect 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 
Smith,  J. 

A  majority  of  the  court  is  of  the  opinion  that  the  court  of  common 
pleas,  which  on  August  1^  1889,  had  granted  to  the  plaintiff,  Mrs.  Law, 
a  divorce  from  her  husband,  for  gross  neglect  of  duty,  and  which  had 
in  the  same  decree  made  to  her  an  allowance  of  alimony  from  his  estate, 
had  the  right,  for  good  cause  shown,  at  a  subsequent  term  of  the  court, 
to  modify  such  decree  for  alimony  and  to  reduce  the  amount  to  be  paid 
to  her  each  year,  and  that  on  appeal;  this  court  has  the  same  right.  The 
facts  set  out  in  the  petition  filed  by  the  defendant  in  the  same  case 
averred  that  after  such  original  decree,  which  had  directed  the  payment 
to  Mrs.  Law  by  her  husband,  of  $3,000  each  year  as  alimony,  and  gave  to 
her  the  custody  of  their  child,  Bdith  B.  Law,  and  provided  that  out  of 
said  sum  the  plaintiff  was  to  support,  maintain  and  educate  said  Edith, 
that  the  said  child,  about  the  first  day  of  May,  1893,  voluntarily  left  her 
mother  and  went  to  live  with  her  father,  who,  until  June  26, 1894,  (when 
the  court  actert  on  the  motion  or  petition  of  Mr.  Law  to  reduce  the  ali- 
mony), had  supported,  maintained  and  educated  her  until  she  was  of  full 
age,  and  that  after  she  arrived  at  age  she  was  married.  These  allegations 
were  supported  by  the  testimony,  and  the  majority  of  the  court  finds  that 
the  allowance  of  alimony  to  Mrs.  Law  should  be  reduced  to  the  sum  of 
$2,200.00  per  annum  from  July  1,  1893,  payable  in  monthly  installments 
of  $182.33  >i  each. 

Judge  Smith  is  of  the  opinion  that  no  change  should  now  be  made 
in  the  provisions  made  as  to  alimony  to  Mis.  Law  in  the  original  decree 
of  August  1, 1889.  That  the  terms  of  the  decree,  in  so  far  as  the  alimony 
was  concerned,  were  arrived  at  by  an  agreement  made  between  the  par- 
ties themselves,  and  were  merely  ratified  by  the  court  by  its  decree ;  one 
of  the  terms  of  which,  so  agreed  to  and  incorporated  into  the  decree,  was 
that  "  the  provisions  herein  made  for  and  on  behalf  of  the  said  Carrie  B. 
Law  as  to  alimony,  shall  be  in  lieu  of  and  in  full  satisfaction  of  all  claims, 
rights,  interests  or  demands  that  said  plaintiff  has  or  may  have  acquired 
in  the  property  and  estate  of  said  defendant  by  reason  of  her  marriage  to 
him,  and  the  said  plaintiff  shall  relinquish  any  and  all  such  interests  by 
instrument  in  writing  dtdy  executed  upon  the  demand  of  said  defendant," 
which  was  done. 

In  pursuance  of  the  terms  of  such  compromise  agreement  and  the 
decree  based  thereon,  a  bond  was  duly  executed  by  the  defendant  with 
surety  to  the  satisfaction  of  the  plaintiff,  to  secure  the  fulfillment  by  Mr. 
Law  of  the  agreement  and  decree  recited  therein.  And  there  having 
Deen  no  provision  in  such  contract,  or  m  tbe  decree  itseff,  that  m  case 
of  a  change  in  the  condition  of  the  parties,  or  by  the  circumstances  of 
the  case,  Uiere  might  be  a  change  in  the  amount  decreed  to  her  as  ali- 
mony, and  the  parties  having  knowledge  that  there  must  in  the  course 
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of  nature  be  such  change,  for  instance,  that  if  the  child  lived  a  lew 
years  she  must  attain  her  majority,  or  that  she  might  die  or  marry  dur- 
ing the  life  of  the  mother,  or  that  she  might  leave  her  mother,  the  pre- 
sumption is  that  as  no  provision  is  made  as  to  what  shall  be  done  in  such 
evtfnt»  no  change  in  the  amount  of  alimony  was  contemplated.  And  as 
the  decree  provides  absolutely  for  the  payment  to  Mrs.  Law  of  $3,000 
per  year  as  alimony  during  the  life  of  Mr.  Law,  unless  she  herself  should 
marry,  when  all  payments  to  her  as  alimony  for  herself  should  cease,  I 
think  that  in  view  of  all  the  facts  and  circumstances  it  would  violate  the 
contract  made  between  the  parties  to  changfe  this  allowance,  and  that  it 
would  be  inequitable  to  do  so,  she  having  released  all  her  interest  in  the 
estate  of  Mr.  Law,  other  than  that  secured  to  her  by  the  decree.  I  think 
this  view  is  supported  by  the  decision  of  the  case  of  Oluey  v.  Watts,  43 
O.  S.,  607. 


RAILROADS— NEGLIGENCE. 

[Cuyahoga  Circuit  Court,  September  Term,  1895J 
Caldwell,  Hale  and  Marvin,  JJ. 

tLAXB  Shore  &  Michigan  Southern  R.  R.  v.  Schade,  Admr. 

I.  Running  at  a  High  Ratb  op  Speed  outside  Municipalities  not  Negm- 
^ENCB  per  5^--When  it  Becomes  Negligence. 
While  it  is  not  negligence /^r  se  for  a  railroad  company  to  run  its  trains  at  a 
high  rate  of  speed  over  road  crossings  outside  municipalities,  yet  if  the  cir- 
cumstances are  such  that  the  railroad  company,  in  the  exercise  of  ordinary 
caie,  should  have  slacked  up  (as  where  the  railway  company  having  allowed 
shrubbery  to  grow  along  its  right  of  way,  in  the  vicinity  of  a  dangerous 
crossing,  which  is  without  flagman  or  gate,  in  such  a  manner  that  an  ap- 
proaching train  could  not  be  seen  for  some  distance)  it  becomes  negligence. 
And  it  is  a  question  for  the  jury  to  determine  whether,  under  all  the  circum- 
stances of  the  case,  the  railroad  company  was  in  the  exercise  of  ordinary  care. 

?.  Railroad  Company  Liable  prom  Time  when  Person  in  Danger  should 
HAVE  BEEN  Seen. 
A  railroad  company,  in  cases  of  the  character  above  stated,  is  liable  if  an  en- 
gineer, running  at  a  high  rate  of  speed,  could  have  saved  a  person  who  was 
on  the  track,  even  though  such  person  is  there  by  his  own  negligence,  not 
only  from  the  time  when  such  engineer  actually  saw  such  person,  but  from 
the  time  when,  by  the  exercise  of  ordinary  care,  he  could  or  should  have  seen 
him. 

3.  That  Engineer  was  Prevented  prom  Seeing  by  Light  prom  Furnace 
Door  no  Excuse, 
And  where  it  appears  that  an  engineer  could  see  by  headlight  to  distinguish 
objects  three  hundred  feet  ahead  of  his  train,  but  that  the  furnace  door  was 
open  and  the  light  from  the  fire  was  shining  in  such  a  way  that  the  engineer 
could  not  see  well  ahead,  does  not  release  the  company  from  liability.  In 
fact,  it  being  shown  that  such  door  is  open  more  than  half  the  time  while  an 
engine  is  running,  it  would  seem  that  if  a  railroad  company  has  no  better  ar- 
rangement for  protecting  the  public,  and  for  allowing  the  engineer  to  exer- 
cise ordinary  care  under  such  circumstances,  that  itself  would  be  an  act  of 
negligence. 

t  The  judgment  in-  this  case  wa«  affirmed  by  the  Supreme  Court  without  re- 
port; see  67  O.  S.,  660. 
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4.  Although  PEsaoN  Injured  was  Guii^ty  of  Nbgugbi.ce,  Rah^way  not  Ex- 
cused IF  THERE  WAS  TiME  TO  SEE  AND  STOP  TRAIN. 
Although  the  plaintiff  was  guilty  of  negligence  in  getting  on  the  track  in  the 
most  careless  manner,  yet  if  the  trainmen,  in  the  exercise  of  ordinary  care, 
had  time  and  opportunity  to  see,  and  had  opportunity  to  check  the  train  and 
save  the  life  of  the  person  in  danger,  the  failure  to  do  so  was  negligence  and 
it  becomes  the  approximate  cause  of  the  injury. 

6.  Testimony  of  Persons  that  Train  did  not  sound  Beli,  or  Whisti«e,  Posi- 
tive, WH8N. 
The  testimony  of   persons  walking  on  a  railroad  track,  listening  for  the  ap- 
proach of  a  train,  and  paying  particular  attention,  that  the  bell  did  not  ring 
and  that  the  whistle  did  not  blow,  is  not  negative  but  positive  testimony. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

This  case  was  commenced  by  the  defendant  in  error  as  plaintiflF  in 
the  common  pleas  court  of  Cuyahoga  county,  to  recover  damages  against 
the  defendant  railroad  company,  plaintiff  in  error  here,  for  negligently 
killing  George  Kirkhope  at  a  highway  grade  crossing  of  the  railroad . 
company. 

The  accident  happened  about  7  o'clock,  in  the  month  of  December. 
The  decedent  was  driving  with  his  son  in  a  one  horse  wagon.  The  road 
on  which  he  was  driving  ran  nearly  parallel  with  the  railroad  for  some 
fifty  rods,  the  two  gradually  coming  nearer  together  until  they  reached  a 
point  where  the  railroad  track  and  highway  were  only  about  thirty  feet 
apart,  when  the  road  turned  and  went  at  an  angle  across  the  railroad 
track.  The  railroad  track  is  a  double  track  road.  The  decedent  was 
driving  north.  The  fast  mail  train  going  east  upon  the  north  track 
struck  the  decedent's  wagon,  killing  him,  his  boy  and  his  horse. 

The  negligence  averred  in  the  petition  was : 

That  the  track  was  peculiarly  dangerous,  because  the  defendant  had 
permitted  shrubbery  to  grow  along  its  right  of  way,  which  prevented  a 
person  driving  upon  the  highway  from  seeing  an  approaching  train. 

That  the  train  ran  at  a  negligent  rate  of  speed  under  the  circum- 
stances. 

That  no  bell  was  rung  or  whistle  sounded  for  the  crossing. 

That  the  engineer  and  fireman  in  charge  of  the  train  neglected  to 
keep  a  proper  lookout  ahead,  and  neglected  to  slacken  the  train  and 
avoid  the  injury. 

Caldwkix,  J. 

George  Kirkhope  was  killed  at  a  point  somewhere  near  Noble  on 
the  Lake  Shore  &  Michigan  Southern  Railroad  while  crossing  the  rail- 
road track,  he  being  upon  the  highway.  He  was  riding  in  a  wagon,  and 
bis  son  was  with  him.  The  train  ran  into  tbe  wagon,  and  Kirkhope  and 
his  son  were  killed.  Schade  was  appointed  administrator,  and  he  brings 
this  action. 

It  is  not  necessary  to  state  at  this  time  definitely  what  negligence 
he  complains  of,  farther  than  that  he  complains  that  the  bell  was  not 
rung  and  the  whistle  not  blown,  there  were  no  gates,  and  no  flagman  at 
the  crossing ;  that  the  train  was  run  at  a  very  high  and  reckless  rate  of 
speed,  and  especially  so  when  taken  into  connection  with  the  surround- 
ings, and  it  being  difficult  for  any  one  to  see  a  train  approaching  as  that 
train  was  approaching  this  crossing. 

The  case  went  to  trial,  and  there  was  a  judgment  in  favor  of  the 
administrator,  and  the  railroad  is  here  averring  error.    The  avermenU 
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are  that  the  jury  were  not  justified  in  finding  the  verdict  which  they 
found,  there  being  special  findings  as  to  some  matters ;  and  in  the  next 
place  that  the  approximate  cause  of  the  injury  was  negligence  of  the  de- 
ceased, and  not  of  the  railroad  company ;  that  the  court  erred  in  sub- 
mitting to  the  jury  the  question  of  whether  the  railroad  company  was 
guilty  of  negligence  in  not  seeing  the  deceased  upon  the  track.  It  is 
averred  that  there  was  error  in  the  charge  as  to  the  rate  of  speed  at 
which  the  railroad  company  had  a  right  to  run  this  train.  It  is  averred 
that  there  were  errors  in  refusing  to  give  certain  requests. 

In  the  order  of  the  argument,  the  first  error  complained  of  in  the 
charge  is  that  the  attorneys  made  a  request  and  it  was  this : 

**  That  the  defendant  company  in  determining  the  rate  of  speed  at 
which  this  train  should  run — such  rate  being  reasonable  and  proper 
in  view  of  the  objects  to  be  accomplished  by  the  company  outside  of 
municipalities  in  this  state — is  not  bound  to  consider  the  increased  risk  to 
persons  at  road  crossings,  or  lessen  the  speed  of  its  trains  at  such  cross- 
ings on  that  account ;  and  that  if  there  was  nothing  in  the  rate  of  speed 
of  the  train  while  approaching  the  road  crossing  in  controversy,  incon- 
sistent with  the  general  and  legitimate  conduct  of  the  business  of  the 
defendant,  that  then  in  that  case  such  rate  of  speed  can  not  of  itself  be  an 
act  of  negligence  for  which  the  defendant  is  responsible  in  this  action.*' 

It  is  claimed  that  that  charge  was  not  given,  nor  anything  that  is  its 
equivalent.  The  request  is  based  upon  the  fact  that  the  legislature  not 
having  controlled  the  rate  of  speed,  not  having  determined  by  any  statute 
at  what  rate  of  speed  railroads  should  run  at  crossings  in  country  dis- 
tricts where  there  is  a  highway  crossing  the  railroad  tracks,  and  not  hav- 
ing required  any  gates  or  any  flagman  at  such  places,  that  the  rate 
of  speed  has  been  left  to  the  railroad  company*  and  ,that  such  rate  of 
speed  can  be  used  at  these  crossings  which  the  railroad  company  deems 
proper  and  right  in  the  prosecution  of  its  business.  And  it  is  urged  that 
it  materially  interfered  with  these  public  servants  and  with  the  public 
generally,  if  trains  had  to  be  slackened  much  at  highway  crossings ;  and 
that  the  full  intent  of  the  legislature  is  that  the  railroads  should  govern 
this  matter  by  its  own  rules ;  and  that  having  determined  the  rate  of 
speed  of  their  trains,  and  not  having  determined  that  they  shall  slacken 
at  the  crossings  or  highways,  it  necessarily  follows  that  crossing  the 
highway  at  a  high  rate  of  speed  is  not  per  se  negligence.  It  is  claimed 
that  the  court  did  not  give  that  request. 

The  court  in  its  charge  said  this  : 

''  It  is  said  the  defendant  company  was  guilty  of  negligence  in  the 
rate  of  speed  it  was  running  its  train  upon  that  occasion,  and  in  its  fail- 
ure to  keep  a  flagman  at  the  crossing  to  warn  persons  approaching  the 
crossing  of  the  approach  of  the  train.  The  law  does  not  require  the 
defendant  company  to  place  a  flagman  or  any  other  warning  than  what 
the  evidence  shows  was  at  this  crossing  on  this  occasion,  either  at  the 
place  of  the  crossing  or  the  approach  of  the  train.  It  does  not  and  did 
not  on  this  occasion  limit  its  rate  of  speed  at  this  location  or  locations 
similar  to  it.  Whether  or  not  failure  to  give  warning  at  a  crossing  other 
than  ringing  a  bell  or  blowing  a  whistle,  and  whether  or  not  the  rate  of 
speed  at  which  the  train  was  run,  either  one  or  both,  would  constitute 
acts  of  negligence,  depends  upon  the  facts  and  circumstances  surround- 
ing this  crossing,  the  nature  and  character  of  it,  and  the  damages  inci- 
dent to  the  use  of  the  crossing  by  the  defendant  company  arising  from 
the  rate  of  speed  at  which  it  ran  its  train.     I  mean  by  that  that  it  is  not 
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necessarily  negligence  on  the  part  of  the  railroad  company  to  run  its 
train  at  a  high  rate  of  speed  across  this  crossing,  nor  necessarily  negli- 
gence on  its  part  that  it  did  not  have  a  flagman  or  a  man  stationed  there 
to  warn  persons  of  the  approach  of  the  train ;  but  that  the  high  rate  of 
speed  and  the  absence  of  the  flagman  are  facts  to  be  taken  together  with 
every  other  fact  which  tends  to  bear  upon  the  dangerous  character  of  this 
crossing  and  the  dangers  to  which  the  public  in  the  use  of  the  crossing 
would  be  subject  by  the  defendant's  use  of  it.  They  are  questions  to  be 
considered  by  you  in  determining  whether  or  not  in  these  respects  the 
defendant  company  was  guilty  of  negligence.  By  being  guilty  of  negli- 
gence I  mean  whether  or  not  in  running  the  train  at  that  crossing  in  the 
absence  of  any  other  warning  than  they  did  give,  whatever  you  may  find 
that  to  be,  and  considering  the  nature  and  character  of  the  crossing  and 
thte  difficulties  that  might  or  might  not  be  in  the  way  of  parties  seeing  the 
approach  of  the  train  ;  and  all  other  facts  concerning  it,  whether  or  not 
the  defendant  company  used  ordinary  care,  such  care  as  an  ordinarily 
prudent  person  would  use  under  like  circumstances  in  that  employment, 
that  business,  that  place  and  those  surroundings  in  the  running  of  their 
train  and  in  the  management  of  their  business.  This  care  they  are 
required  to  use ;  and  it  is  in  these  respects  the  plaintiff  says  they  failed  to 
use  that  degree  of  care.  Did  the  rate  of  speed  at  which  they  ran  their 
train  amount  to  a  failure  to  use  ordinary  care,  considering  the  nature  and 
character  of  the  crossing  and  of  the  surroundings,  all  the  facts  bearing 
upon  the  character  and  dangers  which  might  be  connected  with  it.  Then 
whatever  the  rate  of  speed  mentioned,  whatever  the  surroundings  upon 
the  crossing  mentioned,  whatever  the  dangers  mentioned  incident  to  it, 
if  it  was  in  the  exercise  of  ordinary  care  in  that  line  of  business,  consid- 
ering the  locality  and  circumstances  and  the  business  carried  on,  the 
dangers  incident  to  the  use  of  it,  taking  into  consideration  the  exercise 
of  ordinary  care  on  the  part  of  the  public  in  the  use  of  the  highway,  it 
would  not  be  negligence." 

I  have  read  the  entire  charge  upon  that  subject  by  the  court.  In  the 
brief  certain  portions  of  it  were  taken  out  and  not  fully  set  out. 

Although  the  court  here  has  charged  that  it  is  not  negligences^  se^ 
or  not  necessarily  negligence  running  at  a  high  rate  of  speed  at  crossings 
of  highways,  yet  the  court  says  to  the  jury  that  this  railroad  is  by  such 
rules  not  exempt  from  the  exercise  of  ordinary  care  at  such  places.  In 
fact,  no  railroad  nor  no  person  under  any  ordinary  circumstances  is  ever 
exempt  from  exercising  ordinary  care. 

There  may  be  instances  where  ordinary  care  amounts  to  but  very 
little ;  but  at  the  same  time  this  railroad  was  certainly  at  this  crossing,  as 
at  all  crossings  of  highways,  bound  to  exercise  towards  the  public  travel- 
ing the  highway,  ordinary  r  ve.  Prom  the  fact  that  it  is  not  negligence 
per  se  to  run  at  a  high  rate  v  f  speed,  we  think  that  does  not  exempt  the 
railroad  company  from  the  exercise  of  ordinary  care  while  running  at 
that  high  rate  of  speed. 

Now,  ordinary  care  in  all  cases  most  depend  upon  the  surroundings, 
must  depend  upon  the  dangers  of  the  place  to  some  extent.  Ordinar3f 
care  varies  according  to  the  hazards  of  the  undertaking  and  the  hazards 
of  the  circumstances  in  the  exercise  of  ordinary  care.  The  court  in  sub- 
mitting to  the  jury  the  circumstances  of  this  case,  makes  it  necessary  to 
state  here  that  the  circumstances  referred  to  are  these :  that  the  railroad 
company  on  its  own  right  of  way  had  allowed  brush  to  grow  up  between 
the  railroad  track  and  the  highway  where  the  highway  parallels  or  nearl> 
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parallels  the  railroad  track  before  approaching  this  crossing.  When  near 
the  crossing,  the  highway  turns  and  goes  across  the  railroad  track.  Now 
the  railroad  company  having  permitted  this  brush  to  grow  up  on  its  own 
land  so  as  to  obscure  the  view  of  the  train  approaching  upon  the  track  for 
some  distance,  is  one  circumstance  which  the  court  refers  to  especially  io 
the  surroundings  of  this  crossing.  It  will  hardly  do  to  say  that  the  rail- 
road company  is  in  the  exercise  of  ordinary  care  when  it  runs  its  trains 
on  all  crossings  at  a  very  high  rate  of  speed.  There  may  be  circumstances 
brought  about  by  the  railroad  company  itself,  as  it  was  in  this  case,  where 
it  could  hardly  be  said  to  be  the  exercise  of  ordinary  care  to  be  running 
at  a  very  high  rate  of  speed. 

Then  we  think,  although  a  party  when  he  got  near  the  track  could 
have  seen  this  train,  yet  there  is  much  evidence  in  the  bill  of  exceptions 
tending  to  show  that  until  he  got  close  to  the  track,  it  would  be  quite 
impossible   for  him  to  see  the  approach  of  this  particular  train,    that 
it  would  be  obscured  from  view.  The  court  said  to  the  jury  substantially 
this:     That  while  it  is  not  negligence ^^r  se  to  be  running  on  a  crossing 
at  a  high  rate  of  speed,  yet  if  you  find  the  circumstances  are  such  that 
this  railroad,  in  the  exercise  of  ordinary  care,  should  have  slacked  up  at 
this  particular  crossing  and  not  have  run  at  so  high  a  rate  of  speed,  then 
I  say  to  vou  that  the  railroad  company  is  not  excused.     And  the  court 
submitted  the  question  to  the  jur>  whether  under  all  the  circumstances, 
the  railroad  company  was  in  the  exercise  of  ordinary  care  at  that  cross- 
ing.    It  may  seem  a  little  dangerous  to  submit  to  a  jury  this  question 
under  these  particular    circumstances,    and    the  court    in    his    charge 
brings    in    with    it  also    what  the    railroad  had    done   to   guard   this 
crossing;    what   it    did    to    protect    this    party    by   way    of    ringing 
bells  and  blowing  whistles,  and  it  might  have  been  just  as  well  to  have 
charged  the  jury  separately  upon  these  matters,  instead  of  bringing  all 
the  acts  of  negligence  alleged  in  the  petition  under  one  general  charge. 
The  charge  might  have  been  as  to  the   separate    acts  of    negligence 
averred.     But  still,  considering  the  whole  matter,  we  think  the  court  did 
not  err  under  the  circumstances  of  this  case.     In  fact,  the  supreme  court 
has  said  that  it  would  be  negligence  for  a  railroad  to  run  its  train  on  a 
crossing  where  the  approach  of  the  train  is  obscured  from  view  by  any- 
thing it  may  have  placed  on  its  own  tracks,  as  for  instance  other  cars  ; 
that  they  would  be  called  upon  to  exercise  a  higher  degree  of  care,  and 
that  they  could  not  run  at  so  high  a  rate  of  speed  under  those  circum- 
stances as  they  would  if  those  circumstances  did  not  exist.     We  think 
the  court   has  confined  the  law  within  that  principle,  and  we  do   not 
reverse  this  case  on  that  allegation  of  error. 

The  court  charges  again  : 

"One  of  the  charges  of  negligence  in  this  case  is  that  while  George 
Kirkhope,  the  deceased,  was  upon  the  track  in  a  place  of  daij^er  from 
the  approaching  engine,  the  engineer  or  persons  in  charge  of  this  train 
could  have  seen  him,  and  at  least  have  checked  the  speed  of  the  engine 
so  as  to  permit  him  to  pass  on  in  safety.  We  say  to  you,  if  by  the 
exercise  of  ordinary  care  on  the  part  of  the  engineer  he  could  have  seen 
the  decedent,  George  Kirkhope,  upon  the  track,  and  the  dangerous  posi- 
tion he  was  in,  and  by  the  exercise  of  ordinary  care  could  have  stoppec** 
his  engine  in  tiise,  or  checked  its  speed  so  as  to  have  permitted  him  to 
escape  from  this  dangerous  place,  and  saved  his  life,  it  was  his  duty  to 
exercise  that  care.*' 

Then  the  court  gave  the  law  in  an  exact  manner  in  this  way : 
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"Failure  to  do  it  would  be  negligence,  which  would  permit  recovery 
in  this  case,  although  George  Kirkhope  may  have  been  guilty  of  negli- 
gence in  going  upon  the  track  and  being  in  that  position.  That  is  upon 
the  rule  that  where  a  person  sees  another  in  a  position  of  danger,  no 
matter  how  such  person  came  there,  if  by  the  exercise  of  ordinary  care 
he  could  save  such  person  from  injury,  it  is  his  duty  to  do  so,  and  the 
failure  to  exercise  such  care  is  negligence." 

This  is  objected  to,  because  the  court  has  stated  the  abstract  rule  of 
law,  given  at  the  last  of  what  I  have  read,  as  being  good  law ;  but  the 
objection  is  in  the  application  of  it  to  this  particular  case.  It  seems 
trom  the  evidence  that  Kirkhope  had  driven  upon  this  track  as  he 
approached  it,  and  as  he  was  about  half  way  across  the  track  on  which 
the  train  was  running,  the  wagon  was  struck  about  the  center — his  horse 
apparently  had  gotten  over.  George  Kirkhope  and  his  son  and  the 
horse  were  all  killed.  The  wagon  was  broken  in  two  in  the  center,  one 
part  being  left  on  one  side  of  the  train  and  the  other  on  the  other  side. 

The  evidence  is  that  the  engineer  did  not  see  him  on  the  track  till 
he  was  within  about  twenty  feet  of  him.  Then  there  is  evidence  on  the 
part  of  the  engineer  that  with  the  head  light  he  could  distinguish  objects 
300  feet  ahead  of  the  train,  and  yet  he  did  not  see  this  object  upon  the 
track  till  he  was  within  twenty  feet  of  it.  This  train  was  running  at  a 
very  rapid  speed,  and  the  evidence  had  a  tendency  to  show  that  if  he 
had  been  looking  when  200  or  300  feet  away,  he  would  have  seen  Kirk- 
hope upon  the  track  or  in  the  place  of  danger ;  and  there  is  evidence 
tending  to  show  that  if  he  had  been  looking  at  that  time,  he  would  have 
seen  hira.  That  is,  he  could  see  by  his  head  light  to  distinguish  objects 
300  fett  ahead  of  his  train.  And  there  is  evidence  tending  to  show 
that  it  he  had  slowed  up  when  at  that  point  where  there  is  evidence 
tending  to  show  he  might  have  seen  the  deceased,  that  it  would  have 
given  the  deceased  time  to  have  got  clear  of  the  track.  Under  that 
testimony  the  court  charged  that  if  Kirkhope  was  negligent  in  getting 
upon  the  track,  and  got  upon  the  track  when  he  could  have  seen  this 
train  approaching,  and  should  have  seen  it,  notwithstanding  that  position 
of  error,  if  the  engineer  could  have  saved  him  after  he  saw  him  there, 
then  the  company  would  be  negligent.  He  went  further  and  said  that  if 
in  the  exercise  of  ordinary  care  the  engineer  could  have  seen  him  in 
time — not  that  he  did,  but  if  he  could  have  seen  him  in  time  to  have 
saved  his  life  he  was  negligent  if  he  did  not  do  so.  This  part  is  objected 
to.  It  is  claimed  the  law  does  not  warrant  that  charge ;  that  the  respon- 
sibility of  a  railroad  company  under  such  circumstances  is  that  it  shall 
do  all  that  is  possible  in  the  exercise  of  ordinary  care  alter  a  party  is 
seen  in  a  position  of  danger,  not  after  he  might  have  been  seen.  If  it  is 
the  law  that  a  party  is  guilty  of  negligence  after  he  might  have  seen, 
then  it  might  be  urged  that  parties  might  often  be  held  responsible  when 
no  danger  was  expected  and  none  was  apparent,  and  that  they  must  be 
upon  such  continual  looking  for  danger  that  it  would  interfere  with  the 
proper  prosecution  of  the  business  of  the  defendant.  I  have  seen  this 
objection,  stated  in  a  text  book,  to  this  rule  being  extended  to  what 
might  have  been  seen. 

Now  Railroad  Co.  v.  Kassen,  49  O.  S.,280,  which  has  been  frequently 
dted  to  this  court  of  late,  is  a  case  where  a  party  fell  off  a  train,  or  got 
off  a  train,  and  was  injured.  It  was  purely  his  own  negligence.  The 
parties  on  the  train  he  fell  from  knew  of  his  helpless  condition,  and  went 
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on  and  paid  no  attention  to  him.  They  did  not  report  it  to  the  company, 
and  did  nothing  to  get  him  out  of  his  place  of  danger.  Another  train 
came  along,  not  knowing  of  his  condition,  and  injured  him,  and  the 
court  there  seems  to  justify,  at  least  in  the  opinign  of  the  majority  of  us, 
the  rule  of  law  in  this  state,  that  a  defendant  in  cases  of  this  character 
is  liable  when  he  sees  tlie  plaintiff  in  a  place  of  danger,  or  when  the 
plaintiff  is  in  a  place  of  danger,  not  only  from  the  time  he  sees  him,  but 
from  the  time  he  should  have  seen  him  in  the  exercise  of  ordinary  care. 
In  the  Kassen  case  the  lapse  of  time  in  which  the  railroad  company  could 
act  to  save  him,  was  long.  There  may  be  cases  where  the  parties  act  so 
nearly  at  the  same  moment  that  the  court  can  say,  as  a  matter  of  law, 
that  there  was  no  time  nor  opportunity  for  the  defendant  to  do  anything 
to  save  the  plaintiff  from  the  danger  in  which  he  negligently  placed  him- 
self. Many  cases  will  be  found  between  these  extremes,  as  to  time  and 
opportunity.  If  the  evidence  tends  to  show  that  there  is  time  and 
opportunity,  after  defendant  becomes  aware,  or  by  the  exercise  of  ordi- 
nary care  would  know  of  the  peril  of  plaintiff,  to  save  him  from  injury. 
then  the  court  should  leave  to  the  jury  the  qut  stion  of  whether  or  not 
the  defendant  acted  with  due  care  in  trying  to  save  plaintiff  from  injury. 
If  the  time  is  long,  as  in  the  Kassen  case,  and  the  defendant  does 
nothing,  knowing  the  danger  of  plaintiff,  then,  all  will  agree,  the  defend- 
ant is  liable.  That  liability  does  not  depend  upon  the  time,  alone. 
Time  and  opportunity,  if  long  and  prominent,  only  more  clearly  mark 
and  emphasize  the  proximate  cause  of  injury.  As  time  and  opportunity 
lessen,  the  proximate  cause  may  become  more  uncertain.  Yet  it  is  the 
province  of  the  jury  to  say  whether  they  exist,  or  not.  It  might  be 
said  in  behalf  of  this  rule  that  the  railroad  company  is  never  excused 
from  the  exercise  of  ordinary  care.  Here  is  a  place  of  daugei. 
It  is  the  duty  of  any  one  approaching  a  railroad  crossing  upon  a  high- 
way to  look  and  listen  and  use  his  senses  and  care  commensurate  or 
proportioned  to  the  danger  he  is  about  to  undertake — that  of  crossing 
a  railroad  track.  Now,  to  say  that  a  railroad  company  may  run  when 
approaching  a  place  that  is  dangerous  to  the  public,  or  to 
say  that  when  it  sees  a  person  and  then  does  all  it  can  to 
save  his  life,  is  that  the  exercise  of  ordinary  care?  Every  one,  I 
think,  and  the  majority  of  this  court  think  it  is  not  the  exercise  of 
ordinary  care;  that  a  railroad  company  is  called  upon  when  approaching 
a  place  of  this  kind  to  keep  a  lookout  consistent  with  the  duties  of  the 
employees,  and  watch  to  see  that  no  injury  is  done.  There  was  evidence 
tending  to  show  that  this  engineer  had  not  complied  with  that  principle 
of  law.  Yet  I  feel  for  one  that  it  was  his  duty  to  have  done  that,  and 
that  no  circumstances  are  shown  in  the  testimony  of  this  case  that  would 
excuse  the  engineer  from  that  duty.  The  only  excuse  offered  is  that  the 
door  was  open  to  give  fuel  to  the  fire,  that  the  light  shone  in  his  eye  and 
he  could  not  well  see  ahead  under  those  circumstances ;  that  this  door 
was  open  at  this  particular  time,  and  he  says  the  door  is  open  a  good  deal 
♦f  the  time,  more  than  half  the  time,  receiving  fuel  and  taking  care  of 
the  fire ;  and  it  would  seem  that  if  the  railroad  has  no  better  arrangement 
for  protecting  the  public  and  for  allowing  the  engineer  to  exercise  ordi- 
nary care  under  such  circumstances,  that  that  would  be  an  act  of  negli- 
gence of  itself,  although  it  is  not  complained  of  in  this  case. 

It  may  be  said  that  the  decedent  was  guilty  of  negligence,  and  the 
jury  certainly  would  be  warranted  in  finding  that  he  was  guilty  of  neg- 
igence  before  he  drove  onto  this  track.      The    evidence  tends  to  show 
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that  he  might  have  seen  this  train,  and  if  he  had  performed  his  duty, 
that  he  would  have  seen  it.  He  could  hardly  help  seeing  the  head  light, 
and  there  is  no  question  but  that  he  is  guilty  of  contributory  negligence 
in  going  on  the  track  under  those  circumstances  and  under  this  evidence. 
I  feel  we  can  not  say  that  although  he  was  guilty  of  that  negligence, 
although  he  did  not  look,  because  if  he  had  looked  he  would  have  seen 
the  train,  and  according  to  the  case  in  Railroad  Co.  v.  Elliott,  28  O.  S., 
340,  to  say  he  looked,  if  he  were  living,  would  be  simply  to  say  that  a 
man  looks  at  the  sun  and  yet  don't  see  the  sun,  for  the  train  must  have 
been  in  plain  view  at  that  time.  But  although  he  has  been  guilty  of  all 
this  negligence,  getting  on  the  track  in  the  most  careless  manner,  yet  if 
the  trainmen,  in  the  exercise  of  ordinary  care,  had  time  and  opportunity 
to  see,  and  if  the  evidence  shows  that  there  was  opportunity,  as  it  does 
in  this  case— or  has  a  tendency  to  show  in  this  case — that  he  had  oppor- 
tunity to  check  that  train  and  save  the  life  of  the  person  in  danger,  we 
think  it  was  his  duty  to  do  that,  and  Where  that  duty  was  neglected  it 
was  negligence  not  to  see,  and  it  becomes  the  approximate  cause  of  the 
injury ;  and  that  being  the  approximate  cause  of  the  injury  it  throws 
the  liability  or  responsibility  upon  the  railroad  company. 

Now  it  is  said  in  this  case  that  there  were  errors  on  the  part  of  the 
court  to  refuse  to  charge  certain  requests.  We  have  examined  these 
requests,  and  without  reading  them  now,  we  find  no  error  in  refusing 
these  requests. 

In  the  next  place,  it  is  said  that  the  verdict  is  against  the  evidence 
so  much  so  that  this  case  should  be  reversed  on  that  ground.  This  propo- 
sition of  law  has  been  argued  to  support  this  principle :  persons  testifiy 
they  did  not  hear  the  whistle  or  the  bell ;  the  trainmen  testify  of  the 
blowing  of  the  whistle  and  the  ringing  of  the  bell.  Here  is  a  conflict  of 
testimony ;  yet  it  is  urged  that  there  is  no  conflict  between  positive  tes- 
timony as  one  person  says  he  did  hear  the  bell  ring,  and  another  person 
testifies  he  did  not  hear  it ;  and  there  being  no  conflict  between  such  tes- 
timony, it  is  urged  that  the  evidence  is  nearly  all,  if  not  quite  all,  that 
the  bell  did  ring  and  the  whistle  did  blow.  But  this  testimony,  when  we 
come  to  examine  it,  is  not  exactly  of  this  character.  There  were  persons 
walking  on  this  track  toward  Noble,  or  toward  Nottingham,  I  am  not 
sure  which ;  but  they  were  walking  upon  the  track  and  heard  the  whistle 
of  this  train,  and  knew  it  was  about  time  for  it  to  come. 
They  heard  it  whistle  at  Nottingham  in  the  yard  or  at  the 
station.  There  were  several  road  crossings  between  where  they 
were  and  Nottingham,  and  they  were  listening  for  the  approach  of 
that  train  and  paying  particular  attention,  and  they  say  that  the  bell  did 
not  ring  at  any  of  these  road  crossings,  nor  did  the  whistle  blow ;  and 
they  testify  the  same  as  to  this  crossing  here.  That  is  not  negative  testi- 
mony. Where  a  person  testifies  that  he  was  looking  or  listening  and 
paying  particular  attention  to  a  certain  thing  as  to  whether  the  bell  rings 
or  not,  and  then  testifies  as  to  that  it  did  ring  or  that  it  did  not  ring,  one. 
is  as  positive  as  the  other.  This  testimony  assumes  that  character  of 
positive  testimony,  and  it  did  raise  a  conflict  before  the  jury,  and  the 
evidence  is  of  that  character  that  we  feel  we  can  not  disturb  this  verdict 
under  the  evidence.  We  find  no  error  in  this  record.  The  case  is 
affirmed,  and  the  judgment  is  affirmed. 
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Halb,  J.,  (dissenting:) 

I  have  been  unable  to  concur  with  the  majority  of  this  court  in  the 
sustaining  as  applicable  to  this  case.  It  has  been  so  fully  discussed  by 
our  presiding  judge  that  it  is  the  duty  of  a  railroad  company,  in  case  a 
traveler  was  negligent,  to  have  saved  him  if  by  ordinary  care  it  could  have 
been  done.  The  charge  as  given  I  have  no  sort  of  disposition  or  desire 
in  any  shape  to  criticize.  Every  dictate  of  humanity,  every  reason  that 
could  be  suggested,  would  sustain  the  decision  rendered  in  the  case  here 
cited  in  Railroad  v.  Kassen,  49  O.  S.,  230.  It  was  clearly  right.  The 
only  doubt  that  remains  in  my  mind  is  whether  the  principles  there  an- 
nounced should  be  applied  to  a  case  of  this  kind;  whether  the  rule 
applies  in  case  of  a  collision  at  a  railroad  crossing  between  the  traveler 
and  the  train  ninning  upon  the  track,  where  nothing  whatever  appears 
in  the  case  in  fact  which  shows  that  the  employes  on  the  train  had  a  bet- 
ter opportunity  of  seeing  the  man  upon  the  crossing  than  the  man  upon 
the  crossing  had  of  seeing  the  train.  I  concede  that  the  railroad  com- 
pany was  negligent  in  not  looking  out  for  the  traveler,  and  not  using  the 
ordinary  means  to  save  him.  I  concede  that.  But  on  the  supposition 
that  the  company  was  negligent  in  not  discovering  the  traveler,  suppos- 
ing you  say  a  company  by  ordinary  means  could  have  discovered  the 
traveler,  you  must  also  say  that  the  traveler  by  the  use  of  ordinary  care 
could  have  saved  himselt  from  passing  in  front  of  that  train.  And  where 
the  two  exist,  negligence  of  the  company  in  running  its  train  upon  the 
traveler  without  seeing  him,  and  the  traveler  going  on  the  track  without 
seeing  the  approaching  train,  I  think  that  these  two  causes  are  the  ap- 
proximate cause  of  the  injury;  and  they  can't  complain  of  the  railroad 
company  because  the  negligence  of  the  two  combined  was  the  approxi- 
mate cause  of  the  injury.  I  don*t  think  it  was  intended  by  the  supreme 
court  to  apply  this  rule  and  principle  to  an  ordinary  case  of  a  collision  at 
a  railroad  crossing.  In  every  case  that  has  preceded  this,  where  the  facts 
are  similar  to  the  one  we  now  have,  the  courts  have  never  used  the  ex- 
pression, * 'although  the  traveler  was  guilty  of  negligence  in  being  on  the 
track,  the  company  after  it  became  aware  of  his  presence,  could  by  ordi- 
nary care  have  saved  him."  Then  there  is  an  intervening  cause,  and  it 
is  clearlj'  the  duty  of  the  company  to  have  done  it.  If  the  traveler  is 
upon  the  track  without  negligence  on  his  part,  then  he  can  recover.  If 
the  traveler  is  upon  the  track  negligently,  and  the  company's  employes 
discover  him  in  season  and  by  ordinary  care,  then  he  may  recover.  But 
where  it  is  the  negligence  of  the  traveler  going  on  the  track  and  not  be- 
ing discovered,  then  I  think  that  is  the  approximate  cause  of  the  injury, 
and  no  recovery  can  be  had  by  him.  While  fully  approving  of  the  doc- 
trine laid  down  in  49  O.  S.,  I  do  not  believe  it  should  have  any  applica- 
tion to  a  case  of  this  kind.  In  that  care,  you  remember,  the  traveler 
walked  oflF  the  train.  He  is  left  there,  lying  upon  the  track,  unconscious 
and  disabled.  Another  train  comes  and  kills  him.  The  court,  in  charg- 
ing the  jury,  said  there  was  no  negligence  on  the  part  of  the  train  that 
killed  him ;  and  it  says  the  only  question  left  in  this  case  therefore,  for 
you  to  determine,  is  whether  the  company  had  notice  through  the  em- 
ployes of  the  train  from  which  he  fell  that  the  man  had  fallen  upon  the 
track.  This  makes  the  whole  thing  turn  upon  whether  they  had  notice 
or  not,  or  ought  to  have  been  charged  with  notice.  Clearly,  that  was 
right.  But  1  can  not  see  how  it  can  have  application  to  a  case  of  this 
kind.    That  is  all  I  desire  to  say.     I  think  this  question  is  one  of  very 
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great  importance.  Almost  superlative  importance.  If  it  is  to  be  applied 
in  every  case  of  collision  at  crossings,  it  is  a  rule  of  law  that  is  somewhat 
new. 

M.  R*  Dickey y  for  plaintiff  in  error. 

E,  J.  Putney t  and  C  A.  Sheldon,  for  defendant  in  error. 


NEGLIGENCE. 

[Lucas  Circuit  Court,  October  23,  1897.J 
King,  Haynes  and  Parker,  JJ. 

tMiCHiGAN  Central  Railroad  Co.  v.  Mary  Shea,  Admrx.,  Etc 

VlOI^TION   OP  RUI^B  OF    A  RaII^WAY  CRBATBS    NO    LlABII,lTY  UNI«KSS  IT  IS  THB 
PSOXIMATB  CAUSE  OF  THB  INJURY. 

Violation  of,  or  dispensing  with  a  rule  of  a  railway  company,  relative  to  notices 
and  signals  when  rails  are  removed  in  repairing  the  track,  creates  no  liability 
on  the  part  of  the  company  unless  such  violation  was  the  proximate  cause  of 
the  injury. 

Haynbs,  J. 

A  petition  in  error  has  been  filed  by  the  Michigan  Central  Railroad 
Co.  in  this  case  for  the  purpose  of  reversing  the  judgment  of  the  court 
of  common  pleas,  rendered  in  favor  of  Mary  Shea,  administratrix  of  the 
estate  of  William  Shea,  deceased,  against  the  defendant  in  the  court  of 
common  pleas.  Mary  Shea,  as  administratrix,  brought  suit  in  the  court 
of  common  pleas  against  the  Michigan  Central  Railway  Co.  and  the 
Wheeling  &  Lake  Erie  Railway  Co.,  for  alleged  negligence  that  had 
caused  the  death  of  William  Shea,  who  was  a  brakeman  upon  the  train 
of  the  Wheeling  &  Lake  Brie  Railway,  upon  a  line  of  railroad  within  the 
limits  of  the  city,  either  upon  the  approaches  to  or  upon  the  road  itself, 
of  a  line  known  as  the  Belt  Railway  Co.  The  issues  were  joined  in  the 
case,  and  it  proceeded  to  trial  in  the  court  below,  and  at  the  conclusion 
of  the  testimony  the  court  directed  a  dismissal  of  the  case  as  to  the 
Wheeling  &  Lake  Erie  Railway  Co.,  and  the  case  then  proceeded  against 
the  Michigan  Central  Railway  Co.  to  final  judgment,  and  it  is  only  with 
the  evidence  as  bearing  upon  the  Michigan  Central  Railway  Co.  and  the 
judgment  against  it  that  we  have  to  do  in  this  case.  A  motion  for  a  new 
trial  was  filed,  and  the  same  was  overruled.  The  principal  grounds 
urged  for  a  new  trial  were  that  the  verdict  was  not  sustained  by  sufficient 
evidence,  and  was  contrary  to  law.  These  are  the  sole  questions  that 
are  submitted  for  our  consideration  by  the  railway  company  upon  its 
argument  here. 

The  point  where  this  injury  took  place  is  where  a  spur,  or  curve 
rather,  of  the  railway  company  connects,  as  I  understand,  the  main  line 
of  the  Wheeling  &  Lake  Erie  with  the  Michigan  Central  Belt  Line. 
Shea  was  a  brakeman  upon  a  train  of  sixteen  cars  which  was  being 
backed  by  the  Wheeling  &  Lake  Erie  Railway  Co.  from  its  main  line 
around  onto  the  Belt.  The  train  was  a  Wheeling  &  Lake  Erie  train,  and 
the  men  upon  it  were  all  employees  of  the  Wheeling  &  Lake  Erie  Co. 
The  train  was  backing  at  a  rate  of  about — ^the  witnesses  vary — from  five 
or  six  miles  an  hour  to  twenty  miles  an  hour.  The  grade  was  slightly 
an  up  grade.     The  train  had  crossed  Mud  creek  bayou,  and  was  approach* 

tndt  case  was  affirmed  by  the  Supreme  Court,  without  report,  58  O.  S.,  688. 
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ing  what  is  known  as  Manhattan  crossing,  which  is  the  road  leading  to 
the  old  town  of  Manhattan,  at  or  near  the  banks  of  Ten  Mile  creek.  The 
Michigan  Cientral  Railroad  Co.  had  some  men  employed  in  putting  in 
some  interlocking  switches  in  the  Belt  Line  road,  and  in  putting  in  those 
.witches  they  had  loosened  one  of  the  rails  of  the  track,  and  perhaps 
they  had  taken  it  out,  and  had  replaced  it  and  had  partly  fastened  it. 
Some  cars  had  passed  over  it,  but  it  was  not  fully  fastened  in  place, 
when  the  person  in  charge  of  it  saw  this  train  coming,  some  hundreds 
of  feet  away,  and  directed  one  of  his  employees,  who  was  some  two 
hundred  feet  from  him,  to  go  down  and  give  notice  to  the  coming  cars 
of  the  danger.  This  man  started  oflF  on  a  trot,  as  he  calls  it,  and  pro- 
ceeded down  to  a  point  near  the  Manhattan  crossing,  and  when  he  was 
quite  near  the  train  he  then  gave  a  signal,  which  was  responded  to  by 
Shea,  his  position  as  brakeman  being  upon  the  rear  end  of  the  train — 
being  in  advance  as  the  train  was  backing  up.  Shea,  in  the  presence  of 
this  witness,  repeated  that  signal,  and  as  he  repeated  it,  seized  hold  of 
the  brake  wheel,  and  gave  it  a  turn,  or  a  partial  turn,  and  as  he  did  so 
went  off  of  the  car  and  underneath  it,  and  was  run  over  by  some  of  the 
cars  before  they  were  stopped.  The  allegations  in  the  amend^  peti- 
tion in  regard  to  the  acts  of  negligence  were,  generally,  two — one,  that 
the  company  had  not  sent  back  any  flag,  or  notice,  or  placed  any  flag  or 
notice  along  the  side  of  the  track  to  give  notice  to  those  cars  coming  that 
there  was  a  rail  taken  up ;  secondly,  that  it  was  the  duty  of  the  engineer 
on  that  train,  and  of  the  conductor,  to  stop  their  train  two  hundred  or 
eight  hundred  feet  from  the  railroad  crossing ;  that  the  conductor  and 
engineer  omitted  to  do  that,  and  that  as  the  result  of  that  the  train  was 
stopped  suddenly,  and  the  decedent  was  thrown  off".  The  only  allega- 
tion we  can  see  against  the  Michigan  Central  Railway  Co.  is  that  that  it 
did  not  send  back  or  cause  to  be  placed  some  sort  of  a  flag  a  sufficient 
distance  from  the  point  where  this  rail  was  taken  up,  to  notify  the 
coming  train,  so  that  upon  seeing  that,  they  would  have  plenty  of  time 
to  stop  their  train  slowly,  so  as  to  protect  the  lives  of  the  persons  who 
were  upon  the  train. 

Upon  the  trial  of  the  case  the  plaintiff  first  called  as  a  witness  Henry 
Hackman,  of  whom  I  have  spoken.  Hackman,  as  I  have  said,  was  in 
the  employ  of  the  Michigan  Central  Railway  Co.,  and  was  standing  with 
his  foreman  a  distance  as  he  states  of  perhaps  a  couple  hundred  feet 
towards  the  point  from  which  the  train  was  coming.  He  was  directed 
to  proceed  down,  and  he  did  so,  as  near  as  he  could  make  the  distance, 
some  three  hundred  or  four  hundred  feet,  making  a  distance  of  five 
hundred  or  six  hundred  feet  from  the  point  where  the  rail  was  taken  out, 
and  met  the  train  backing  up.  He  said  he  stood  about  a  car  length  from 
the  train  and  gave  a  signal  which  he  called  a  slow  signal,  by  raising  his 
arm  up  and  down,  and  that  was  repeated  by  the  brakeman,  as  I  have 
already  said,  and  the  brakeman  then  took  hold  of  the  brake,  and  upon 
turning  it  partially  he  went  off  of  the  train.  This  man  says  he  perceived 
no  jar,  heard  no  jar — no  running  together  of  the  cars — at  that  time,  but 
it  looked  to  him  as  if  the  brakeman  simply  lost  his  hold  and  fell  off,  but 
how,  of  course,  is  merely  a  matter  of  opinion.  The  engineer  was  also 
put  upon  the  stand,  and  testified.  He  testifies  that  when  he  first  received 
a  signal  to  slow  down  the  train,  he  received  it  from  this  brakeman  Shea, 
Shea  being  in  a  position  on  the  train  where  the  engineer  could  see  him. 
They  were  on  a  slight  curve,  and  the  point  along  which  he  would  look 
would  be  on  the  side  of  the  curve,  from  which  he  was  enabled  to  see 
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Shea.  The  signal  that  Shea  gave  him  was  what  he  calls  a  slow  signal* 
and  thereupon  he  commenced  to  slow  down  the  train.  Soon  thereafter 
the  conductor,  who  was  on  top  of  the  train,  perhaps  two  cars  away  from 
the  locomotive,  according  to  the  testimony  of  the  engineer  and  fireman 
and  of  the  conductor  himself,  gave  a  signal  for  a  sudden  stop,  and  there- 
upon the  engineer  put  on  his  brakes  and  shut  off  steam,  and  threw  sand 
on  the  track,  and  took  steps  to  bring  this  train  to  a  sudden  stop,  and  it 
was  brought  to  a  stop.  The  conductor  says  at  the  time  he  gave  this 
signal  to  stop  suddenly  that  he  received  a  like  signal  from  the  brakeman 
Shea,  and  that  he  repeated  the  signal  which  the  brakeman  Shea  had 
given  to  him.  That  testimony  is  not  varied  by  the  testimony  of  any 
witness  that  I  have  discovered,  who  testified.  That  seems  to  have  been 
substantially  the  condition  of  affairs,  that  so  far  as  the  engineer  on  that 
train  was  concerned  he  received  two  signals;— one  to  stop  slow,  and  he 
commenced  to  do  it,  and  then  another  signal  to  stop  suddenly.  The  one 
he  received  from  Shea  himself,  the  other  he  received  from  the  conductor. 
There  is  no  testimony  to  show  that  the  person  who  had  been  sent  back 
to  give  the  signal — ^this  man  Hackman — gave  what  is  denominated  a 
hard  signal.  It  was  argued  that  the  signal  that  he  gave  must  have  been 
the  signal  that  was  given  by  Shea.  I  am  reminded,  and  perhaps  it  might 
as  well  come  in  here,  that  while  these  two  signals,  as  I  have  said,  were 
given  before  Shea  fell  off.  as  testified  by  Haclman,  that  Hackman  testi- 
fies that  after  he  fell,  finding  he  was  under  the  train  and  it  was  neces- 
sary to  protect  him — to  endeavor  to  protect  him — he  started  up  upon  the 
banks  adjoining  the  cars,  and  then  give  a  signal  to  stop,  a  hard  signal. 
That  signal  was  made  to  the  conductor,  and  was  repeated. 

A  rule  of  the  Michigan  Central  Railway  Co.  was  offered,  which  pro- 
vides that  when  taking  any  rail  out  of  the  track  on  the  line  of  the  road 
certain  notices  shall  be  given,  and  if  they  are  taken  out  of  the  track  in 
any  other  portion  of  the  road,  a  flag  shall  be  sent  back  a  distance  of 
twenty-five  telegraph  poles.  The  court  very  properly  charged  the  jury 
that  the  dispensing  with  this  rule  of  the  company,  unless  it  was  the 
proximate  cause  of  the  injury,  would  not  of  itself  make  the  company 
liable.  It  was  a  matter  of  fact  to  be  considered  by  the  jury  as  to  whether 
the  railroad  company  was  guilty  of  negligence  or  not.  It  has  been 
argued  here  that  they  should  have  sent  back  and  placed  that  flag,  and 
because  they  did  not  do  it  they  should  be  held  liable  ;  or  that  the  jury 
were  authorized  to  find  that  there  was  a  liability  on  the  part  of  the  com- 
pany, and  that  it  had  been  guilty  of  negligence.  It  seems  to  us  that  the 
situation  of  affairs,  as  far  as  the  railroad  company  is  concerned,  is  this : 
they  were  fixing  this  interlocking  switch.  It  is  claimed  that  the  rule 
didn^  apply  to  the  Belt  line,  but  whether  it  did  or  not,  they  were  fixing 
this  interlocking  switch,  and  incidentally  took  out  a  rail.  They  didn't 
send  any  flag  back,  because  they  were  to  have  it  out  but  a  short  time, 
and  were  keeping  a  lookout  for  any  cars  or  trains  approaching.  In  that 
lookout  they  saw  this  train  approach  at  a  sufficient  distance  to  give  it  all 
the  notice  that  was  required  and  all  the  notice  that  was  needed,  to 
enable  the  train  to  come  to  a  stop,  even  assuming  that  they  were  not 
obliged  to  stop  before  reaching  the  crossing.  They  had  all  the  time 
that  was  necessary  for  the  train  to  come  to  a  halt  at  a  slow  rate  of  speed. 
And  they  sent  Hackman  back  who  gave  a  notice  to  the  brakeman,  and 
that  notice  was  a  slow  stop  notice.  We  think  there  was  no  evidence 
before  the  jury  that  there  was  any  negligence  on  the  part  of  the  railroad 
company  directly   contributing  to  the  death  of  this  decedent.     We  ate 
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Utterly  uuable  to  see  from  a  very  careful  examination  of  the  testimony  of 
these  various  witnesses,  upon  what  ground  the  jury  could  have  pro- 
ceeded to  render  a  verdict  against  the  defendant  railway  company  ;  and 
for  the  reason  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
the  judgment  will  be  reversed,  and  the  case  remanded  for  a  new  trial. 

Mr.  Scribner: 

If  I  understand  from  your  decision,  if  we  had  proved  it  was  a  hard 
signal,  we  would  have  made  a  case — that  is,  if  there  was  such  proof  that 
would  satisfy  the  jury  that  the  signal  was  hard,  and  this  train  stopped 
suddenly? 

Judge  Haynes: 

I  don't  know  that  I  have  discussed  that  in  that  form.  Of  course  it 
might  be  a  stronger  case  before  the  jury. 

Mr.  Scribner : 

That  would  throw  the  whole  burden  on  the  company,  giving  the 
hard  signal  ? 

Judge  Haynes: 

We  won't  say  that,  Mr.  Scribnen 


PARTITION. 

p/ucas  Circuit  Court,  April  19, 1805.] 
Scribner,  Haynes  and  King,  JJ. 

I/YMAN  W.  Wachknheimbr  V.  Sarah  M.  Standart,  ET  AL. 

Ai,ix>WANCB  POR  Moneys  Invested  for  thb  Bbnbpit  op  the  Property. 

Upon  the  partition  of  property  a  court  of  equity  has  power  to  repay,  out  of  the 
proceeds  of  sale,  moneys  invested  or  expended  for  the  benent  of  the  prop- 
erty. Such  a  claim,  however,  does  not  stand  in  the  position  of  a  lien  upon 
the  property,  to  be  paid  with  fixed  interest,  but  rather  in  the  nature  of  an  in- 
vestment, out  of  which  claimant  is  to  have  a  share  of  rents  and  i>rofits,  and 
an  allowance  with  reference  to  the  amount  invested  and  the  deterioration  of 
the  property  or  loss  by  fire. 

Haynes,  J. 

This  action  was  brought  in  the  court  of  common  pleas  for  the  pur- 
pose of  obtaining  the  partition  of  certain  property,  known  as  the  Opera 
House  property,  in  Toledo.  A  decree  was  taken  in  that  case  in  that 
court  and  an  appeal  was  taken  to  this  court.  After  it  came  here  there 
was  a  demurrer  filed  to  the  answer  and  cross-petition  of  Sarah  M.  Stand- 
art,  which  was  very  fully  argued  at  the  time,  and  an  opinion  was  deliv- 
ered by  Judge  Scribner  upon  that  demurrer.  With  that  opinion  as  thus 
delivered,  we  still  remain  content,  and  abide  by  it  as  stating  the  law  of 
the  case.  In  addition  to  the  prayer  for  a  partition  in  the  petition  as 
originally  filed  in  the  court  of  common  pleas,  there  was  also  a  prayer  for 
an  accounting  as  against  Mrs.  Standart  and  as  against  her  mother,  Mrs 
Wheeler,  or  persons  who  stood  in  her  shoes,  for  rents  and  profits. 

The  case  generally  shows  that  the  property  in  question — the  real  es- 
tate— was  owned  by  the  heirs  of  Lyman  Wheeler,  who  died  in  the  year 
1867,  leaving  surviving  him  his  wife  and  three  children — Ellen  Wheeler, 
married  to  Louis  Wachenheimer,  Robert  J.  Wheeler  and  Sarah  M. 
Wheeler,  since  married  to  Mr.  Standart,  and  mentioned  here  as  Sarah 
M.  Standart.     The  general  facts  further  show  that  prior  to  the  year  1871. 
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there  was  a  sort  of  a  family  arrangement  entered  into  that  they  would 

?ut  up  upon  the  property  an  opera  house,  and  an  opera  house  was  built. 
'o  raise  money  for  the  opera  house,  the  heirs  sold  certain  property,  and 
perhaps  mortgaged  other  property,  and  Mrs.  Wheeler  herself  contrib- 
uted towards  the  building  a  large  sum  of  money,  since  said  to  have  been 
$15,000;  and  there  was  contributed  to  the  fund  also,  and  used  in  it, 
moneys  belonging  to  Sarah  M.  Wheeler,  now  Sarah  M.  Standart,  amount- 
ing to  about  $12,000,  the  money  being  at  that  time  in  the  hands  of  her 
guardian,  Mathias  Boos. 

The  controversies  arising  here  are  mainly  these :  First  I  will  men- 
tion that  of  Mrs.  Standart,  who  claims  that  there  should  be  allowed  to 
her  upon  the  partition  of  the  property  the  amount  of  money  that  she 
advanced  or  contributed  towards  the  erection  of  the  building  upon  the 
property.  In  April,  1881,  Mrs.  Wachenheimer  died,  leaving  the  plain- 
tiffs as  her  heirs-at-law.  In  1888  Mrs.  Wheeler  died,  leaving  as  heirs 
either  her  children  or  the  children  of  her  children.  It  is  claimed  on  the 
part  of  the  children  of  Robert  J.  Wheeler — who  were  made  parties  here 
— that  they  have  an  interest  in  the  property  which  originally  belonged 
to  R.  J.  Wheeler,  as  the  heir  of  his  father,  and  it  is  claimed  that  that 
comes  to  them  by  virtue  of  the  fact  that  the  father  conveyed  his  interest 
to  their  grandmother — Mrs.  Wheeler — and  that  she  willed  to  them  the 
same  portion  of  the  real  estate  that  was  owned  by  their  grandfather. 
It  is  claimed  on  behalf  of  the  plaintiffs  that  they  have  a  right  aside  from 
the  right  to  claim  that  they  are  parties  to  the  account  for  rents  and  prof- 
its received,  that  they  have  a  right  by  subrogation  as  against  the  chil- 
dren of  Robert  J.  Wheeler,  upon  this  account ;  it  is  claimed  by  them 
that  the  estate  of  Lyman  Wheeler — the  heirs — paid  off  and  satisfied  cer- 
tain liens  that  had  been  placed  by  Robert  J.  Wheeler  upon  his  undivided 
interest  in  the  premises,  to  secure  certain  creditors  of  his,  and  that  inas-. 
much  as  the  proceeds  or  monejrs  belonging  to  the  heirs  of  Lyman 
Wheeler  went  to  pay  the  debts  of  Robert  J.  Wheeler,  they  should  be  sub- 
rogated to  the  rights  of  those  creditors  as  against  the  interest  of  Robert 
J.  Wheeler  or  his  children,  for  their  reimbursement.  There  is  also  a 
claim  made  on  behalf  of  the  plaintiffs  that  they  ought  to  have  allowed  to 
them  certain  rents  and  profits  that  should  have  come  to  them  from  this 
property  by  virtue  of  what  should  have  come  to  the  father  after  the 
death  of  the  mother — that  he  had  a  right  to  the  rents,  income  and  profit 
of  an  undivided  one-third,  as  a  tenant  by  curtesy,  and  it  is  averred  and 
stated,  and  there  is  no  denial  of  the  fact,  that  whatever  rights  of  that 
nature  he  may  have  had  he  has  conveyed  it  to  the  plaintiffs  as  his  children. 

Now,  upon  these  various  matters  I  will  speak.  After  the  demurrer 
was  overruled  to  the  answer  and  cross-petition  of  Mrs.  Standart,  the  case 
was  sent  out  to  a  master  to  take  evidence  and  report.  The  evidence 
taken  before  the  master  has  been  reported  to  us  and  is  before  us,  and  the 
case  has  come  on  for  hearing  before  us  upon  that  testimony,  and  such 
other  testimony  as  the  parties  choose  to  produce;  and  I  may  say  right 
here,  that  it  is  going  to  be  exceedingly  difficult  to  do  exact  justice  be- 
tween these  parties,  for  the  reason  that  the  evidence  and  proceedings  of 
the  parties  in  rhe  management  of  this  property  during  the  period  for 
which  it  has  been  running — now  some  twenty-two  years  up  to  the  time 
of  this  suit — is  so  uncertain  and  indefinite  that  no  court  can  state  cor- 
rectly the  account  between  them. 

The  property  was  managed  for  some  time  by  Robert  J.  Wheeler,  on 
behalf  of   his  mother,   who   was   the    administratrix  of  the  estate  of 
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Lyman  Wheeler,  deceased.  Afterwards  it  was  managed  for  some  time  by 
Louis  Wacbenheimer,  the  husband  of  Helen  Wachenheimer.  After- 
wards the  property  was  mortgaged,  and  was  managed  by  John  T.  New- 
ton, of.  the  firm  of  Kent,  Newton  and  Pugsley,  who  received  a  salary  for 
the  management  and  collected  and  distributed  the  rents  and  profits. 
After  that  the  property  went  through  the  process  of  being  foreclosed 
under  certain  proceedings,  and  was  bid  in  under  an  arrangement,  of 
which  I  shall  speak  hereafter,  but  was  bid  in  in  the  name  of  the  parties 
who  originally  had  it,  Mrs.  Maria  P.  Wheeler,  she  taking  the  interest 
that  was  held  by  Robert  J.  Wheeler.  Now  generally  it  is  said  that  these 
rents  and  profits  were  barely  sufficient  to  run  the  expenses  of  the  con- 
cern. It  is  shown  that  there  was  a  sum  paid  each  year  to  Mrs.  Maria 
Wheeler,  which  went  to  her  support  and  maintenance — perhaps  $100  a 
month — and  there  was  also  paid  some  sum  to  Mrs.  Standart,  $50  a 
month,  I  think ;  beyond  that,  the  rents  and  profits,  as  it  was  claimed,  all 
went  upon  the  building  to  pay  the  expense  of  ruuning  it  Whatever 
books  of  account  were  kept,  have,  in  the  main,  been  lost  or  have  disap- 
peared. What  the  income  was  of  the  property  and  what  the  outgoes 
were,  in  detail,  it  is  impossible  to  say,  and  perhaps  is  not  known ;  so  far 
as  that  is  concerned,  we  shall  not  attempt  to  state  any  appount ;  it  is  suf- 
ficient that  th^  parties  allowed  it  to  go  on  and  at  this  time  the  moneys 
seem  to  have  been  paid  out,  some  to  one  and  some  to  another. 

It  is  claimed  that  there  should  be.  something  allowed  to  Louis 
Wachenheimer  for  that  interest  in  rents  and  profits,  but  it  appears  that 
for  some  years  he  had  possession  of  this  property  and  it  does  not  appear 
but  what  he  had  his  use  and  income  at  that  time.  There  is  nothing 
shown  as  to  what  was  done  during  those  years  with  the  property.  It  is 
shown  that  this  money  which  was  realized  from  the  mortgage,  about 
$1,200  of  it,  was  paid  to  Louis  Wachenheimer  for  the  benefit  of  the 
'  heirs  whose  agent  he  was,  but  what  became  of  the  money  we  are  unable 
to  learn  from  the  record.  It  was  undoubtedly  used  in  the  estate,  but  it 
does  not  appear  for  what  purpose.  It  does  not  appear  that  there  was  any 
such  amount  of  profits  or  rents  and  income  as  would  entitle  him  to  re- 
ceive any  definite  sum  or  special  amount  of  such  rents  and  income  for 
that  interest.  It  is  admitted  that  he  was  entitled  to  it  but  we  cannot  un- 
dertake to  make  a  settlement  of  the  account  here. 

In  regard  to  the  claim  of  Mrs.  Standart  we  have  no  doubt,  from  the 
authorities  and  the  law  of  the  land,  that  Mrs.  Standart  is  entitled  to  the 
moneys  which  were  put  into  the  concern  that  went  for  the  benefit  of  the 
property.  The  amount  of  that  claim  is  a  matter  of  more  difficulty. 
That  upon  a  partition  of  this  property  being  made,  a  court  of  equity  has 
jurisdiction  to  take  into  consideration  and  to  allow  her  whatever  she  put 
in  for  the  benefit  of  this  property  out  of  the  proceeds  of  a  sale  of  the 
property,  having  reference  to  the  sums  that  shall  arise  from  a  sale  of  the 
property,  we  do  not  doubt.  But  it  does  not  stand  in  the  position  of  a 
lien  to  be  paid  in  full  with  interest :  it  stands  rather  in  the  nature  of  an 
investment  made  by  her  in  this  property.  Out  of  that  investment  she 
was  entitled  to  have  from  time  to  time  a  share  of  the  rents  and  profits 
and  an  allowance  perhaps  with  reference  to  the  amount  which  she  had 
put  in,  and  the  deterioration  of  the  property  during  the  time  it  was  used 
— during  all  the  time  down  to  the  time  of  the  sale  of  the  property  ;— 
would  fall  upon  the  estate  and  she  would  have  to  submit  to  suffer  her 
share  of  the  loss.  Taking  that  into  consideration,  we  have  to  look  to 
the  value  of  the  property  at  the  time  of  the  sale,  that  is  to  say  to  the 
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value  of  the  improvements;  but,  since  the  commencement  of  this  suit: 
the  property  has  burned.  There  was  carried  upon  it  insurance,  or  sev- 
eral policies  of  insurance,  and  there  was  received  from  the  insurance 
companies  a  certain  amount  of  insurance  money  which  represents  the 
value  of  the  building.  The  adjustments  of  that  loss  are  not  here  in  evi- 
dence. It  seemed  to  be  shown  by  Mr.  Smith,  who  was  the  receiver  al 
that  time,  that  he  received  a  certain  sum  of  money.  Presumably  thnt 
covered  the  building  and  covered  also  the  whole  building,  the  foundn 
tions  of  the  building  and  the  injuries  to  those;  and  I  speak  of  that  be- 
cause it  was  said  here  that  there  is  a  foundation  there  that  is  worth 
something,  on  the  one  hand,  and  on  the  other  hand  it  is  said  that  the 
foundations  are  not  worth  anything  and  would  not  increase  the  selling 
character  to  any  material  amount.  Upon  that  there  is  no  evidence 
placed  before  us  and  we  can  only  stand  upon  the  assumption  that  the 
money  that  was  received  upon  these  insurance  policies  represents  the 
whole  building  including  the  cellar  or  foundation ;  if  there  was  any  sal- 
vage upon  that,  it  does  not  appear.  The  whole  property  cost  in  the 
neighborhood  of  $70,000,  with  the  improvements.  The  insurance  repre- 
sented about  half  that  sum,  so  that  the  loss  upon  the  investment  made 
by  Mrs.  Standart  would  amount  to  about  one-half  of  the  amount  which 
she  invested,  and  taking  that  money  into  consideration  and  to  some  ex- 
tent necessarily  lumping  it,  that  is  to  say  arriving  as  nearly  as  we  can 
from  the  facts  in  the  case,  we  award  to  her  the  sum  of  $6,600,  to  be  paid 
out  of  the  proceeds  of  the  property  if  the  property  is  sold.  It  is  said 
here  in  argument  that  undoubtedly  the  property  will  have  to  be  sold  in 
order  to  make  a  partition  of  the  property,  that  it  cannot  be  aparted  with- 
out a  sale.  If,  however,  there  should  be  no  sale  of  the  property,  she 
would  be  entitled  to  two-thirds  of  that  sum  out  of  the  two-thirds  inter- 
est of  the  other  two  parties.  Of  course  when  that  whole  $6,500  is  to  be 
paid  out  of  the  proceeds  of  the  sale  she  pays  herself  one-third  of  the 
sum. 

Now  in  regard  to  the  interest  of  the  plaintiffs  by  reason  of  this  sub- 
rogation to  the  payment  of  the  claims  of  Robert  J.  Wheeler,  that  matter 
raises  here  some  doubt  and  some  uncertainty — more  doubt  and  uncer- 
tainty, perhaps,  or  as  much  as  some  other  parts  of  the  evidence  of  the 
claims.  It  seems  that  at  the  time  of  the  division  of  the  property — of 
the  estate  and  personal  property  of  Lyman  Wheeler — that  there  was 
paid  over  $10,000  to  Mathias  Boos  as  the  guardian  of  Sarah  M.  Wheeler, 
which  went  into  this  prm)erty,  together  with  some  other  moneys,  making 
in  all  about  $12,000.  There  was  paid  to  Mrs.  Maria  P.  Wheeler,  as  the 
widow  of  Lyman  Wheeler,  for  her  dower  interest  and  for  her  share  o, 
the  personal  property — for  her  share  of  the  personal  property,  I  suppose!* 
rather  than  for  her  dower  interest — ^the  sum  of  $16,000,  which  it  is 
claimed,  went  into  this  building.  There  was  paid  over  to  Mrs.  Wach- 
enheimer the  sum  of  $10,000,  her  share,  no  portion  of  which  went  into 
this  building,  so  far  as  the  evidence  discloses.  There  was  paid  over  to 
Mr.  R.  J.  Wheeler  his  amount  of  $10,000,  but  not  in  cash,  and  a  portion  of 
that  went  to  pay  some  notes  and  interest,  but  at  any  rate  the  whole  in- 
vestment went  for  his  private  business  as  he  was  engaged  at  that  time  in 
carrying  on  a  lumber  business  in  this  city,  and  no  portion  of  that  went 
into  the  building  at  that  time.  Now  these  matters  ran  along  and  it  ap- 
pears that  at  some  time  after  the  death  of  the  father,  that  Robert  J. 
Wheeler  had  mortgaged  his  one-third  interest  in  the  Wheeler  opera 
house  property  to  certain  of  his  creditors  for  an  aggregate  of  $3,00!0  or 
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$4,000,  and  perhaps  more,  I  don't  know  how  much,  and  certain  creditors 
proceeded  to  make  a  sale  of  that  property.  There  was  a  mortgage  upon 
the  whole  property  and  such  proceedings' were  had  as  that  the  whole 
property  was  sold.  Now,  in  making  a  sale  of  that  property  and  in  pay- 
ing off  the  mortgage,  a  new  mortgage  was  given,  an  increased  mortgage 
perhaps,  a  mortgage  for  $35,000,  and  when  that  was  taken  and  that 
mcney  was  received  an  adjustment  of  these  various  interests  was  made. 
It  is  said,  and  we  believe  it  to  be  true,  from  the  evidence,  that  it  was 
agreed  between  the  parties  at  that  time  that  the  property  should  be  bid 
in  in  the  name  of  Maria  P.  Wheeler,  who  was  still  called  the  administra- 
trix of  Lyman  Wheeler,  and  that  she  should  make  a  will  whereby  she 
should  adjust  the  various  interests  of  the  heirs  and  apportion  the  prop- 
erty so  that  they  would  have  their  just  rights  in  the  whole  property.  It 
was  through  her  that  the  various  rights  and  advances  to  these  parties 
was  to  be  worked  out.  It  seems  that  at  some  time,  just  when,  I  do  not 
know  from  the  evidence  before  me — for  I  do  not  find  the  deed — that 
Robert  J.  Wheeler  had  conveyed  to  his  mother  his  undivided  one-third 
interest  in  the  opera  house,  but  had  conveyed  it  subject  to  the  mortgages 
which  he  had  placed  upon  it  with  the  understanding  and  agreement  that 
she  was  to  pay  off  these  mortgages.  It  would  seem,  and  I  think  it  is 
true,  that  Mrs.  Wheeler,  for  the  purpose  of  helping  Jeff,  and  favoring 
him  some,  to  the  extent  of  the  amount  of  these  liens  upon  that  property, 
and  perhaps  further,  made  advances  to  him  and  for  his  benefit,  which 
were  to  be  in  the  nature  of  a  gift  to  him.  What  she  intended  to  do  be- 
yond that,  does  not  appear  precisely  because  that  thing  was  never  carried 
out  in  just  that  form.  It  transpired  afterwards  and  after  the  matters  had 
been  carried  forward  and  the  claims  had  been  paid  off,  that  the  property  be- 
sides being  taken  in  her  name — or  the  deed  being  taken  in  her  name — it 
was  taken  in  the  name  of  herself  and  of  Mrs.  Siandart  and  of  Mrs. 
Wachenheimer.  Mrs.  Wachenheimer  offered  to  make  deeds  lor  her  in- 
terest to  the  mother  and  carry  out  this  arrangement,  but  her  husband 
declined  to  sign  the  deed  and  that  was  never  carried  out.  The  moneys 
to  pay  off  these  mortgages  it  was  said  came  out  of  the  money  which  was 
realized  from  the  new  mortgage  of  $35,000.  However,  I  find  evidence 
of  a  mortgage  given  to  one  Thompson,  who  was  the  principal  creditor, 
upon  some  other  property  in  the  city  of  Toledo,  that  was  made  by  Mrs. 
Wheeler,  Mrs.  Standart  and  Mrs.  Wachenheimer,  whereby  they  secured 
to  him  two  notes  for  twelve  hundred  and  some  odd  dollars  each,  making 
about  $2,500  in  all,  which  would  look  as  though  it  were  some  debt  which 
was  originally  upon  the  opera  house  property.  It  is  said  that  Mrs. 
Wheeler  had  advanced  for  Robert  J.  Wheeler  $7,500.  It  was  argued 
here,  very  earnestly,  by  the  plaintiff  in  this  case,  speaking  for  himself, 
that  that  could  not  be,  because  Mrs.  Wheeler  did  not  have  that  amount 
of  money  to  advance  to  him,  and  that  for  these  reasons:  that  the 
amount  of  her  interest  in  the  personal  property  of  her  husband,  $16,000, 
was  put  into  the  opera  house,  and  the  only  property  perpaps,  that  she  is 
supposed  to  have  had  was  some  interest  in  some  property  in  Chicago, 
and  what  she  has  received  from  that  does  not  appear,  and,  for  all  that 
appears  it  was  a  very  small  sum.  It  does  not  seem  to  have  been  very  large, 
because  nobody  remembers  that  she  received  any  such  money  that, 
amounted  to  much.  Now  I  think  that  the  true  facts  of  the  case  are : 
that  Mrs.  Wheeler  intended  to  help  Robert  J.;  he  had  got  into  trouble 
financially  and  his  property  was  being  tied  up  and  he  was  losing  money 
and  he  had  a  wife  and  family,  and  I  think  that  through  this  process  and 
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through  this  arrangement  that  the  amount  of  the  indebtedness  that  was 
upon  his  interest  in  this  property,  was  to  be  assumed  and  carried  by  Mrs. 
Wheeler  and  was  to  be  charged  up  as  against  her  $16,000 — was  to  be,  if 
you  please,  a  payment  of  that  $16,000  which  she  was  carrying,  and  for 
that  purpose  she  was  to  have  the  whole  title  to  the  property  to  herself 
and  was  to  adjust  these  matters  by  her  will.  It  must  be  remembered 
that  she  advanced  $16,000  upon  this  property.  She  had  no  right  in  the 
property  beyond  her  right  to  have  assigned  to  her  dower,  which  never 
was  assigned  or  apparted  to  her  in  any  manner  or  form,  and  whether  she, 
in  equity,  would  have  any  claim  to  have  any  proceeds  of  this  sale  ap- 
plied to  the  payment  of  $15,000,  I  am  not  advised.  I  do  not  know  at 
present  of  any  such  claim,  although  there  is  a  strong  equity  in  that  be- 
half. It  does  not  amount  to  a  great  deal  here,  because  that  matter  was 
undisposed  of,  and  that  money,  if  paid  over,  would  simply  be  a  pay- 
ment from  one  hand  into  the  other,  that  is  to  say,  the  heirs  would  share 
equally  in  her  estate  and  if  they  paid  that  money  in,  it  would  come  right 
back  to  them,  and  so  the  matter  is  not  to  be  taken  into  consideration  in 
this  decree ;  their  interests  do  not  suffer  as  to  the  amount  of  money  she 
had  in  there  over  and  above  this  amount  which  was  allowed  to  go  to  the 
benefit  of  Robert  J.  Wheeler  and  which  I  think  was  a  good  deal  less 
than  $7,500,  and,  so  far  as  I  can  see,  did  not  amount  to  more  than  three 
or  four  thousand  dollars.  And,  entertaining  that  view,  we  hold  against 
the  claim  of  the  plaintiff  that  there  was  a  right  to  subrogation  as  against 
the  share  of  Robert  J.  Wheeler,  as  the  only  sum  that  will  be  awarded  to 
be  paid  out  of  this  property  is  the  amount  that  has  been  awarded  to  Mrs. 
Standart. 

Mr.  Wachenheimer: 

What  order  will  be  made  with  reference  to  a  disposition  of  the  prop- 
erty? 

The  Court : 

I  was  coming  to  that.  In  the  first  place,  there  will  have  to  be  an 
order  for  the  partition  of  the  property,  dnd  there  should  be  three  com- 
missioners appointed  to  appraise  the  property. 

Mr.  Wachenheimer: 

To  act  under  the  statute? 

Yes. 

Mr.  Wachenheimer : 

On  behalf  of  the  interests  which  I  represent,  we  would  like  to  pre- 
-  serve  the  questions  which  \\  c  raised,  and  I  presume  in  order  to  do  that, 
for  the  consideration  of  the  Supreme  Court,  we  would  have  to  file  a  mo- 
tion for  a  new  trial,  in  order  to  get  the  evidence  before  the  Supreme 
Court,  and  I  would  like  to  have  it  considered  that  the  motion  is  filed  in 
this  court  and  overruled  and  an  entry  made  to  that  effect,  and  that  plain- 
tiff excepted  to  the  judgment  and  decree. 

Lyman  W.  Wachenheimer  and  Frank  H.  Huni^  for  defendant. 

/.  K.  Hamilton  for  Mrs.  Standart. 

E.  W.  TolerUm^  for  certain  other  parties. 
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FOREIGN  JUDGMENTS  AND  PROCEEDINGS. 

[Henry  Circuit  Court,  Marcn  Term,  1898.] 
Day,  Price  and  Norris,  JJ. 

Annib  C.  Dodd  V.  Mary  Groi^i,  and  Johk  GROLt. 

1 .  Procbbdings  in  an  Action  Basbd  on  a  Po&bign  Judcmbnt. 

In  an  action  in  the  courts  of  Ohio,  wherein  the  right  to  recover  depends  on  the 
judgment  and  judicial  proceedings  of  a  court  of  inferior  jurisdiction  in 
another  state,  it  must  be  Established  by  the  party  relying  on  the  record 
of  such  judgment  or  proceedings,  that  the  law  of  that  state  conferred  jurisdic- 
tion on  the  court  to  entertain  the  proceedings  and  render  the  judgment,  and  if 
the  facts  conferring  jurisdiction  are  controverted,  they  also  must  be  estab- 
lished. 

2.  Transcript  of  thb  Rbcord  op  such  Judgmbnt  must  bb  Attestbd  in  Due 

Form. 

If  a  transcript  of  the  record  is  offered  to  prove  such  judicial  proceedings,  the 
attestation  of  the  same  must  contain  a  certificate  that  '*  said  attestation  is  in 
due  form,"  as  the  law  of  that  state  requires,  without  which  the  transcript  is 
not  admissible. 

On  AppkA]«. 

Price,  J. 

The  plaintiff  brotight  this  action  to  foreclose  a  mortgage  on  prem- 
ises alleged  to  be  described  in  the  second  amended  petition,  as  situated 
in  sections  18  and  14  in  Napoleon  townshtp,  Henry  county,  Ohio,  and 
more  particularly  described  as  follows  :  **  The  homestead  now  occupied 
by  Mrs.  Mary  Dodd,  widow  of  William  Dodd,  in  the  incorporated  village 
of  Napoleon,  Ohio,  bounded  on  the  north  by  Ohio  street ;  on  the  east  by 
an  alley  extending  from  Cory  street  to  Ohio  street ;  on  the  south  by  Gary 
street  and  Bryan  pike;  and  on  the  west  by  Reynold  street." 

The  consideration  of  the  mortgage  is  $3,500,  and  the  instrument  is 
alleged  to  have  been  executed  on  the  21st  day  of  December,  1876,  by  B. 
E.  Shelden,  who  then  owned  the  premises,  to  Ezra  S.  Dodd,  to  secure  to 
him  the  pui'chase  price  of  the  premises,  and  the  mortgage  was  recorded 
December  23,  1877,  as  found  in  volume  12,  on  page  l9,  of  the  record  of 
mortgages  of  Henry  county. 

The  plaintiff  further  avers  that  subsequent  to  the  recording  of  the 
mortgage,  Ezra  S.  Dodd  assigned  and  transferred  the  same  to  William 
Sheffield,  some  time  in  1881,  as  collateral  security  for  about  $130,  which 
Mary  Dodd,  Jr.,  had  borrowed  from  Sheffield,  and  that  this  loan  was  paid 
when  due,  and  the  mortgage  turned  back  to  Ezra  S.  Dodd.  It  is  also 
stated  that  on  or  about  October  1,  1894,  Ada  Norton,  as  sole  heir  of  Will- 
iam Sheffield,  assigned  and  transferred  said  mortgage  to  the  plaintiff  and 
that  the  estate  of  William  Sheffield  has  been  fullj'  settled  by  the  adminis- 
trator thereof,  and  that  he  has  been  discharged,  and  never  claimed 
any  interest  in  or  title  to  the  mortgage  and  had  no  title  or  interest  in  the 
same,  for  the  reason  that  Sheffield  held  it  only  as  collateral  for  the  debt  of 
the  sister  which  had  been  fully  paid  to  him,  prior  to  his  death. 

This  is  one  source  of  title  to  the  mortgage  set  up  in  the  petition. 

In  order  to  further  establish  her  title  and  ownership,  it  is  alleged 
that  the  mortgagee,  Ezra  S.  Dodd,  is  now  deceased,  and  that  at  the  time 
of  his  death,  he  was  a  resident  of  Guthrie  in  Oklahoma  Territory — that 
letters  of  administration  on  his  estate  were  issued  to  the  plaintiff  by  the 
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probate  court  of  Logan  county,  in  that  territory — that  the  estate  has  been 
settled — all  the  preferred  debts  have  been  paid  and  her  final  accounts 
filed  and  approved;  and  that  upon  distribution  of  the  balance  of  the 
estate,  the  probate  court  ordered  the  mortgage  turned  oyer  to  the  plain- 
tiff and  that  thereby  she  became  and  is  the  holder  thereof  in  her  own 
right. 

There  was  no  note  or  bond  secured  by  the  mortgage,  and  by  its 
terms  it  did  not  become  payable  until  the  death  of  Mary  Dodd,  widow  of 
William  Dodd,  which  occurred  in  the  year  1889. 

The  defendants  answer  separately.  Mary  Groll  admits  that  she 
owns  the  premises  described  in  the  petition,  but  denies  that  plaintiff  is  the 
owner  or  holder  of  the  mortgage ;  and  denies  that  there  ever  was  such 
mortgage  executed  or  recorded,  covering  said  premises ;  and  denies  that 
she  had  actual  or  constructive  notice  of  such  mortgage  when  she  pur- 
chased the  premises,  and  specially  denies  that  the  probate  court  of  Logan 
county,  Oklahoma,  ever  took  or  had  jurisdiction  over  the  disposition  of 
the  mortgage,  and  in  short,  denies  all  the  proceedings  and  orders  of  that 
court  which  plaintiff  set  out  as  her  source  of  title. 

There  are  other  averments  in  the  answer  which  are  not  material  to 
the  conrtroversy  here. 

The  husband,  John  Groll,  also  denies  all  the  averments  of  the  peti- 
tion, and  sets  up  a  tax  deed  for  the  premises  which  was  executed  in  per- 
suance  of  a  delinquent  tax  sale  made  in  January,  1875,  and  that  he  has 
paid  subsequent  taxes  and  made  lasting  and  valuable  improvements. 

It  is  not  claimed  now  that  this  is  a  valid  title  to  the  premises,  and  it 
only  vests  in  him  the  lien  of  the  state  for  taxes,  and  as  his  rights  would 
be  preserved  and  protected  under  the  law  for  occupying  claimants,  we 
give  no  further  attention  to  this  answer. 

We  have  heard  the  evidence  and  arguments  of  counsel,  and  as  the 
case  appears  to  us,  it  raises  two  enquiries  for  our  determination. 

First — Did  the  mortgage  executed  by  B.  E.  Shelden  to  Ezra  S, 
Dodd,  September  21,  1876 — the  one  in  suit — so  describe  the  premises  in- 
volved, as  to  become  a  lien  thereon  and  give  the  notice,  when  recorded 
which  is  contemplated  by  the  law,  to  one  desiring  to  know  the  condition 
of  the  title? 

Second — Does  the  testimony  show  that  plaintiff  is  the  owner  of  the 
mortgage? 

On  the  first  question  we  have  had  but  little  trouble  in  reaching 
a  conclusion. 

The  mortgage  does  not  contain  the  clear  and  pertinent  description 
set  out  in  the  second  amended  petition,  and  in  fact  falls  far  short  of  it. 
Of  itself  it  is  not  a  complete  or  intelligent  description,  and  its  terms  call 
for  the  examination  of  another  recorded  instrument  to  give  it  force  and 
effect.     Here  is  the  language  in  the  mortgage : 

"  The  following  described  premises  situate  in  the  village  of  Napoleon, 
county  of  Henry,  and  state  of  Ohio,  and  known  as  the  same  premises  con- 
veyed by  said  Ezra  S.  Dodd,  to  the  grantor  herein  bv  deed  of  special 
warranty,  dated,  executed  and  delivered  August  16,  1876,  and  recorded 

' A.  D.  187 — ,  in  volume of  deeds  in  Henry  county,  and  on 

page . 

''  This  mortgage  is  given  to  secure  the  balance  of  purchase  money 
remaining  unpaid  on  said  premises." 

it  is  seen  that  the  maker  of  this  mortgage  is  B.  E.  Sheldon  and  the 
mortgagee  is  Ezra  S.  Dodd,  and  it  refers  to  a  deed  dated  August  16, 1876, 
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from  the  same  Dodd  to  the  same  Sheldon,  and  the  deed  was  recorded 
Feburary  2, 1878,  in  volume  26,  on  page  399,  of  deed  records  of  Henry 
county,  and  its  date  is  August  16,  1879,  same  as  stated  in  the  mortgage, 
and  it  contains  in  substance  the  description  given  in  the  amended  petition. 

The  deed  and  mortgage  were  both  on  record  several  years  prior  to 
the  purchase  of  defendant  Mary  Groll,  and  she  purchased  and  received 
her  deed  for  the  premises  from  the  same  B.  E.  Sheldon  who  had  exe- 
cuted the  mortgage,  and  as  an  important  fact,  the  mortgage  recites  that 
it  was  given  to  secure  unpaid  purchase  money  to  Ezra  S.  Dodd.  In 
searching  for  incumbrances,  when  she  purchased,  if  she  came  upon  the 
record  of  a  mortgage  from  B.  E.  Sheldon  her  grantor,  to  Ezra  S.  Dodd, 
to  secure  unpaid  puichase  money,  she  there  found  reference  for  descrip- 
tion to  a  deed  between  the  same  parties  under  date  of  August  16,  1876. 
The  record  of  the  mortgage  contained  the  sections  of  the  township  and 
name  of  the  incorporated  village  and  county  where  the  land  is  situated, 
and  for  more  particular  description  refers  to  a  deed  between  the  same 
parties  under  the  date  of  August  It),  1876.  By  this  record  she  was  put 
fairly  upon  inquiry  and  had  such  notice  that  an  examination  of  the  deed, 
would  have  disclosed  fully  the  complete  description  of  the  premises.  Hav- 
ing looked  at  the  record  of  this  mortgage,  as  we  presume  in  law,  she  did 
look,  she  could  not  safely  neglect  to  take  the  one  step  further  which  was 
necessary  to  give  complete  information  as  to  the  title. 

See  Jones  on  Mortgages,  volume  1,  sec.  67.  **  A  mortgage  which 
does  not  name  the  town,  county  or  state  in  which  the  land  is  situated, 
may  nevertheless  be  rendered  certain  in  the  description  of  the  premises 
by  reference  to  another  deed  which  contains  a  full  and  accurate  descrip- 
tion; or,  to  the  land  of  adjacent  owners." 

See  also  Robinson  v.  Brennan,  116  Mass. ,  682,  wherein  the  court  held : 

Where  a  mortgage  deed  describes  the  property  conveyed  as  **  the 
tract  of  land  this  day  conveyed  by  A.  to  B.  and  by  B.  to  me  by  deed  of 
this  date — and  does  not  name  the  town,  county  or  state  in  which  the 
land  is  situated,  the  deeds  from  A.  to  B.  and  from  B.  to  the  mortgagor, 
which  contain  descriptions  of  the  land,  may  be  admitted  in  evidence,  on 
the  trial  of  an  entry  to  foreclose  the  mortgage,  although  said  deeds  were 
not  on  record  when  the  mortgage  was  executed.  The  deeds  referred  to 
in  the  mortgage  make  the  description  certain  and  were  rightly  admitted 
to  evidence." 

The  defendant  purchased  from  B.  E.  Sheldon,  mortgagor,  and  hence 
the  deed  referred  to  in  his  mortgage  is  in  her  chain  of  title,  and  in  our 
judgment  the  description  is  sufl&cient. 

Second — The  second  inquiry  involves  more  diflScult  questions. 

Has  the  plaintiflF  established  by  competent  evidence  that  she  owns 
the  mortgage  ? 

Let  us  notice  the  prominent  facts.  It  is  undisputed  that  some  time 
in  the  year  1881,  Mary  Dodd,  Jr.,  a  sister  of  Ezra  S.  Dodd,  borrowed 
from  William  SheflSeld,  a  sum  not  exceeding  $130  to  furnish  means  to 
attend  school,  and  that  her  brother  Ezra  pledged  the  mortgage  in  ques- 
tion, to  Sheffield  as  collateral  security  for  Mary's  note  for  the  borrowed 
money.  Sheffield  died  in  October,  1888,  and  no  such  note  or  mortgage 
was  found  among  his  papers,  and  neither  was  it  mentioned  as  part  of  his 
estate. 

The  note  was  never  presented  to  Mary  for  payment  by  Sheffield  or 
his  administrator,  and  we  learn  nothing  further  of  the  note  from  any 
witness. 
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Mr.  Acklan  testifies,  and  be  is  not  contradicted — that  Ezra  S.  Dodd 
died  at  Toledo,  December  81,  1892,  but  had  been  a  resident  of  Oklahoma 
Territory.  In  the  following  January,  witness  went  to  Guthrie  in  that 
territory  and  made  a  list  of  the  papers  found  in  the  bank  box  of  Ezra  S. 
Dodd,  among  which  he  found  the  mortgage  in  suit.  This  was  nine  years 
after  the  death  of  Shefl&eld.  Witness  says  he  delivered  the  mortgage  and 
memorandum  of  the  papers  to  the  appraisers  appointed  by  the  probate 
court  of  Logan  county,  Oklahoma,  to  appraise  the  estate  of  Dodd.  He 
identifies  the  mortgage  in  suit  as  the  one  found  among  Dodd's  papers. 

From  this  fact  and  the  further  fact  that  no  demand  of  payment  was 
ever  made  on  Mary,  the  borrower,  we  can  safely  presume  that  Ezra  paid 
Sheffield  the  note  and  took  back  from  him  the  mortgage  which  he 
had  pledged  as  collateral  security. 

Then  how  did  the  plaintiff  acquire  the  mortgage  ? 

One  way  pleaded,  is  by  an  assignment  of  the  mortgage  to  her  by  Ada 
Norton,  as  sole  heir  of  William  Sheffield.  But  that  attempted  assign- 
ment purports  to  have  been  made  at  Topeka,  Kansas,  October  1,  1894, 
almost  two  years  after  the  death  of  Ezra  S.  Dodd,  and  after  it  had  been 
found  among  his  papers  and  inventoried  as  part  of  his  estate.  It  was  also 
over  nine  years  alter  the  death  of  Sheffield.  Therefore,  Ada  Norton  did 
not  own  or  have  in  her  possession  the  mortgage  when  she  made  her 
assignment.     It  was  the  property  of  Ezra  S.  Dodd  at  his  death. 

We  think  it  quite  clear  as  a  presumption,  that  Sheffield  ha^  been 
paid  by  Ezra  and  the  mortgage  surrendered  prior  to  October,  1883.  If 
that  is  true,  no  interest  in  or  title  to  the  mortgage,  ever  vested  in  Ada 
Norton,  if  she  was  the  sole  heir  of  Sheffield.  Hence,  she  had  nothing  in 
the  mortgage  to  transfer  and  her  attempt  to  pass  title  is  a  nullity. 

The  only  other  source  of  title  to  the  mortgage  brought  to  our  atten- 
tion, is  a  transcript  of  the  record  of  certain  proceedings  had  in  the  settle- 
ment of  the  estate  of  Ezra  S.  Dodd,  in  the  probate  court  of  Logan  county, 
Oklahoma  Territory. 

We  have  admitted  this  transcript  under  objection,  and  if  it  is  not 
competent  for  any  reason,  it  is  our  duty  to  exclude  it. 

It  purports  to  contain  an  application  by  the  plaintifi"  for  letters  of 
administration  upon  the  estate  of  Ezra  S.  Dodd,  who  was  her  husband, — 
the  issuing  of  the  letters — giving  of  bond — its  approval ;— appraisement 
of  the  personal  estate,  which  appears  to  include  this  mortgage,  the  giv- 
ing of  notice  of  the  application  and  appraisement ; — the  final  account  and 
its  confirmation ; — and  it  purports  to  contain  a  showing  that  the  expenses 
of  last  sickness  and  funeral,  and  costs  of  administration  had  been  paid  ; 
also,  an  order  of  distribution  made  on  April  9,  1894.  wherein,  it  was 
found,  that  as  widow  of  the  decedent,  she  was  entitled  to  hold  the  mort- 
gage in  controversy  as  exempt  property,  and  an  order  turning  the  same 
over  to  her  as  her  own  property. 

The  transcript  bears  the  name  of  J.  C.  Foster  as  judge  of  the  probate 
court  of  Logan  county,  Oklahoma,  under  date  of  March  1, 1897,  and  also 
bepxs  the  seal  of  that  court. 

The  certificate  of  the  Judge  to  the  transcript,  recites  the  name  of  the 
territory  and  county  and  certifies  that  be,  J.  C.  Foster,  *'is  judge  and 
keeper  of  the  records  of  the  probate  court  of  Logan  county,  and  that  he 
is  the  successor  in  office  of  L.  S.  Maxwell,  judge,  before  whom  the  above 
and  foregoing  proceedings  were  had,  and  that  the  above  and  foregoing  is  a 
full  and  correct  copy  of  the  petition  for  letters  of  administration  of  the 
8    O.  C.  D.    22 
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estate  of  Bzra  S.  Dodd,  deceased;^-the  order  fixing  the  time  and  place  of 
hearing  said  petition  and  directing  notice  thereof ;  the  order  appointing 
Anna  C.  Dodd  administratrix  of  said  estate  and  her  bond  and  oath  as 
such ; — the  letters  of  administration,  inventory  and  final  report  of  said 
Anna  C.  Dodd  as  such  administratrix,  and  of  the  order  and  decree  of  said 
court  approving  and  confirming  said  final  report  and  discharging  said 
administratrix,  as  the  same  now  appear  on  file  and  of  record  in  said 
court ;  also  the  appointment  of  A.  E.  Grissel  as  agent  of  the  administra- 
trix." 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court  at  the  courthouse  in  the  city  of  Guthrie  in  said  Logan 
county,  this  first  day  of  March,  1897." 

The  name  and  seal  follow. 

Attached  to  the  transcript  is  the  following  certificate  of  the  county 
clerk : 

Territory  of  Oklahoma, ) 
County  of  Logan,      j     * 

''I,  R.  Emmet  Stewart,  county  clerk  of  said  Logan  county,  do  hereby 
certify  that  J.  C.  Foster,  who  has  given  the  preceeding  certificate,  was, 
at  the  time  of  so  doing,  sole  presiding  judge  of  said  court,  duly  commis- 
sioned and  sworn,  to  all  of  whose  acts  as  such,  ftdl  faith  and  credit 
ought  to  be  given. 

"Witness  my  hand  and  the  official  seal  at  Guthrie  in  said  county  this 
first  day  of  March,  A.  D.  1897. 

"R.  Emmbt  Stkwart, 

[Seal.]  County  Clerk. 

We  know  not  what,  if  any,  connection  he  may  have  with  the  pro- 
bate court,  because  the  judge  of  that  court  certifies  that  he  is  the  keeper 
of  the  records  of  that  court. 

There  is  also  attached  a  certificate  of  the  secretary  of  the  territory 
in  the  following  words : 

'*I  do  hereby  certify  that  J.  C.  Foster  was  judge  of  the  probate  court 
in  and  for  the  county  of  Logan,  territory  of  Oklahoma,  duly  elected, 
qualified  and  sworn  to  fill  such  office  as  successor  to  S.  S.  Lawrence  and 
that  said  J.  C.  Foster  was  probate  judge  in  and  for  above  named  county 
and  territory  at  the  date  of  signing  certificate  attached  to  the  annexed 
instrument  and  that  his  signature  thereto  is  his  true  signature  and  that 
the  seal  of  his  court  is  entitled  to  full  faith  and  credit,  being  a  county 
record  under  the  statutes  of  Oklahoma  Territory.  I  further  certify  that 
R.  Emmet  Stewart  is  county  clerk  in  and  for  Logan  county,  Oklahoma 
Territory,  and  that  the  signature  to  certificate  attached  to  annexed  instru- 
ment is  the  true  signature  of  R.  Emmet  Stewart  and  full  faith  and  credit 
should  be  given  the  same. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
great  seal  of  the  territory  the  date  first  above  written. 

"Thomas  J.  Lowe, 
Secretary  of  Oklahoma  Territory." 

The  essence  of  the  latter  certificate  is  that  both  the  probate  judge 
and  county  clerk  are  the  persons  they  represent  themselves  to  be  and 
that  their  signatures  to  the  transcript  are  genuine. 

The  three  certificates  quoted  are  the  only  authentication  of  the 
transcript;  and  are  they  sufficient  in  form  and  substance  to  entitle  it  to 
faith  and  credit  in  the  courts  of  this  state  ? 
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As  a  rule  of  pleading  a  judgment  of  a  court,  it  is  laid  down  in  sec. 
5090,  Rev.  Stat.,  and  reads: 

"In  pleading  a  judgment  or  other  determination  of  a  court,  or  an 
officer  of  special  jurisdiction,  it  shall  be  sufficient  to  state  that  such  judg- 
ment or  determination  wcis  duly  given  or  made;  and  if  such  allegation  be 
controverted,  the  party  pleading  must  establish  on  the  trial,  ih^  facts  con- 
ferring jurisdiction'^ 

The  petition  in  this  case  does  not  aver  that  the  judgment  or  deter- 
mination relied  on  for  title  to  the  mortgage  '*was  duly  given  or  made." 
Nor  do  we  find  in  either  of  the  certificates  any  such  words  or  their  equi- 
valent. The  section  quoted  materially  abbreviates  the  averments  of  a 
petition,  pleading  a  judgment  or  determination,  but  it  requires  the  fact 
to  appear  that  it  was  ''duly  given  or  made.''  And  if  this  should  be 
averred  in  the  petition,  it  must  be  proved  on  the  trial  if  the  allegation  is 
controverted.  We  have  seen  that  the  answer  in  this  case  does  con- 
trovert the  judgment  and  order  relied  on.  Therefore  it  became  neces- 
sary to  establish  on  the  trial  *'the  facts  conferring  jurisdiction."  This 
section  applies  to  any  judgment  and  no  more  liberal  rule  prevails  as  to 
judgments  and  pcoceedings  from  courts  of  another  state  or  territory. 

But  we  have  a  federal  statute  which  prescribes  the  manner  of  authen- 
tication of  such  records,  and  it  is  sec.  905  of  the  laws  of  the  United 
States,  as  follows : 

*****  The  records  and  judicial  proceedings  of  the  courts  of  any 
state  or  territory,  or  of  any  such  country,  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States,  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed  if  there  be  a  seal,  together  with  a  cer- 
tificate of  thejudgej  chief  justice  ^  or  presiding  magistrate^  that  the  said 
attestation  is  in  due  form.  And  the  said  records  and  judicial  proceedings, 
so  authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the  courts 
of  the  state  from  which  they  are  taken." 

So  we  have  thus  before  us,  the  law  which  on  the  issues  joined  in 
this  case,  requires  two  things  to  be  established : 

First — Where,  as  in  the  case  at  bar,  the  allegation  of  jurisdiction 
and  a  judgment  of  the  probate  court  in  Oklahoma  is  controverted,  the 
facts  conferring  jurisdiction  must  be  established  at  the  trial. 

Second — The  attestation  of  the  record  of  such  judgment,  order  or 
proceedings  relied  on  must  contain  **a  certificate  that  the  said  attestation 
is  in  due  form,"  in  order  to  be  admitted  in  the  courts  of  this  state.  Such 
seems  to  be  the  condition  prescribed  in  the  federal  statute  above  quoted. 

On  the  first  question  we  have  no  evidence  whatever.  We  have  not 
been  informed  what,  if  any,  statute  in  force  in  Oklahoma,  confers  upon 
probate  courts  jurisdiction  over  the  settlement  of  estates.  Nor  do  we 
know  from  any  evidence  that  the  law  ot  that  territory  provides  for  such 
a  court.  There  has  not  been  a  single  fact  put  in  evidence  tending  to 
prove  **or  establish"  the  ''jurisdiction"  of  that  court,  or  even  its 
existence. 

There  are  some  authorities  which  hold  that  courts  of  general  or 
superior  jurisdiction  are  presumed  to  act  by  right  and  within  the  au- 
thority conferred  upon  them  by  law,  and  "that  their  judgments  and 
decrees  are  in  all  cases  of  at  least  prima  facie  validity,"  and  that  as  to 
such  judgment  or  decree,  the  plaintiff  is  not  required  to  assert  any  juris- 
dictional facts.     See  Freeman  on  Judgments,  sec.  452. 
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On  this  point  the  adjudicated  cases  are  not  in  harmony,  but  we 
incline  to  favor  the  rule  as  a  just  and  reasonable  one. 

But  from  our  common  knowledge,  probate  courts  are  not  courts  of 
either  general  or  superior  jurisdiction.  In  Ohio,  the  probate  is  a  court  of 
record,  but  not  one  of  general  or  superior  jurisdiction,  but  it  is  a  court 
of  special  and  inferior  jurisdiction. 

And  in  basing  an  action  or  proof  of  title  to  property  on  the  orders 
and  judgments  of  such  a  court  in  another  state  or  territory,  jurisdictional 
facts  must  appear,  in  order  that  the  record  of  such  judgment  or  order  be 
received  as  evidence.  It  jurisdiction  be  once  established,  all  else  may  be 
presumed  to  be  correct,  but  jurisdiction  is  always  open  to  inquiry.  Free- 
man on  Judgments,  sec.  454 ;  Pennywit  v.  Foote,  27  O.  S.,  600 ;  Sipes 
V.  Whitney,  30  O.  S.,  69;  Spier  v.  Coril,  33  O.  S..  536. 

The  record  of  the  probate  court  of  Oklahoma  offered  here  is  not 
supported  by  the  necessary  facts  as  to  the  law  of  that  territory  and  the 
jurisdiction  of  that  court. 

And  there  is  a  fatal  omission  in  the  attestation  of  the  record.  It 
does  not  appear  in  the  certificate  of  the  judge  of  probate  court,  or  in 
any  other  certificate,  that  the  **attestation  is  in  due  form,"  as  required 
by  sec.  905  of  the  federal  statute.  And  until  such  fact  is  certified,  or 
otherwise  proved  by  competent  evidence,  the  transcript  of  the  record  is 
not  entitled  to  *'such  faith  and  credit"  as  it  has  by  law  or  usage  in  the 
courts  of  the  state  from  which  it  has  been  taken. 

See  Freeman  on  Judgments,  sees.  412.  413. 

Without  quoting  from  these  sections  we  refer  to  sec.  506  of  Vol.  I, 
Greenleaf  on  Evidence.  "Under  these  provisions  it  has  been  held,  that 
the  attestation  ot  the  copy  must  be  according  to  the  form  used  in  the 
state  from  which  the  record  comes,  and  thai  it  must  be  certified  to  be  so, 
by  the  presiding  judge  of  the  same  court,  the  certificate  of  the  clerk  to 
that  effect  being  insuflScient."  *  *  *  And  see  cases  cited  under  this 
section. 

The  plaintiff  to  prove  her  title  to  the  mortgage  in  suit  offers  the 
transcript  of  the  record  of  the  probate  court  in  Oklahoma  Territory.  It 
is  not  a  court  which  we  judicially  recognize  as  a  court  of  general  or 
superior  jurisdiction,  but  on  the  contrary  it  is  presumed  to  be  of  inferior 
jurisdiction. 

What  is  the  law  of  that  territory  as  to  the  jurisdiction  of  the  probate 
court?  We  know  not.  There  was  no  proof  offered  on  the  subject.  We 
cannot  take  judicial  notice  of  the  laws  of  another  state.  They  must  be 
proved,  when  denied. 

Again,  as  we  have  observed,  the  attestation  lacks  the  essential  ele- 
ment in  the  certificate  attached  to  the  record  **that  said  attestation  is  in 
due  form." 

These  objections  to  the  record  offered  are  not  technical,  they  go  to 
the  very  substance  and  essence  of  the  right  to  introduce  it,  and  until  it 
has  the  essential  qualities  stated,  it  is  not  entitled  to  "full  faith  and 
credit"  in  the  courts  of  this  state. 

Therefore,  the  plaintiff  fails  to  show  title  to  the  mortgage  and  her 
petition,  is  dismissed  at  her  costs. 

E,  W.  Tollerton  &  W.  W.  Campbell,  attorneys  for  plaintiff. 

M.  Donnelly,  attorney  for  defendant 
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BRIDGES  OV£R  CANALS. 

[Anglaue  Circuit  Court,  November  Term,  1897.] 
Day,  Price  and  Norris,  JJ. 

M.  J.  Mooney,  Admr.,  v.  St.  Mary's  (Viixagb.) 

1.  VlIXAGE  NEED  NOT    REPAIR  BRIDGES  BUT  MUST    GUARD    DEFECTIVE    PLACES 

Properly  until  Commissioners  Repair  Them. 
While  it  is  the  duty  of  county  commissioners  to  keep  bridges  over  canals  in 
good  repair  on  all  state  and  county  roads  there  is  by  virtue  of  sec  439, 
Rev.  Stat,  a  certain  degree  of  care,  supervision  and  control  vested  in  the 
village  conned.  Where  such  a  bridge  is  within  the  limits  of  a  village  it  is  the 
duty  of  the  authorities  to  either  temporarily  cover  the  hole  or  protect  it  by 
barriers  and  signals  and  to  maintain  same  until  the  commissioners  can 
be  notified  and  make  the  necessary   repairs. 

2.  Person  Walking  on  Dangerous  Part  of  Defective  Bridge  is  Guilty  of 
Contributory  Negligence,  When. 

Where  a  bridge  in  a  village  has  been  defective,  having  been  partially  burned, 
for  a  period  of  thirty  days,  a  person  walking  upon  the  most  dangerous  part 
of  it,  a  place  avoided  by  other  people,  and  having  been  required  to  make 
something  of  an  effort,  on  account  of  debris,  to  reach  that  place,  and  walking 
there  under  a  bright  electric  light,  is  guilty  of  contributory  negligence  and 
cannot  recover  even  though  the  village  authorities  may  have  been  in  some 
respects  negligent  in  guarding  the  bridge. 

Error  to  the  Court  of  Common  Pleas  of  Auglaize  county. 

Price,  J. 

The  plaintiff  in  error  was  plaintiff  in  the  court  below  in  an  action  to 
recover  damages  from  the  defendant,  The  Village  of  St.  Mary's,  for  neg- 
ligence which  caused  the  death  of  Agnes  Walters,  the  plaintiffs  intestate. 

The  facts  shown  in  the  record  disclose,  that  on  or  about  June  80, 
1895,  a  large  woolen  mill  or  factory  in  said  village,  and  which  stood  near 
the  east  end  of  a  public  bridge  on  one  of  the  principal  streets,  and  which 
spans  the  Miami  and  Erie  Canal,  was  destroyed  by  fire,  and  that  the  fire 
was  in  some  manner  so  communicated  to  the  north  side  of  the  bridge 
constructed  and  set  apart  for  pedestrians,  that  a  hole  was  burned  in  the 
same  not  far  from  its  east  end.  The  hole  was  about  ten  feet  long  east 
and  west,  and  almost  the  full  width  of  this  sidewalk.  The  village  author- 
ities placed  temporary  barriers  about  the  open  space  made  by  the  fire, 
but  it  is  claimed  by  the  plaintiff  they  were  insufficient  in  character  and 
fastenings  to  properly  guard  the  place  and  warn  persons  traveling  the 
street  of  the  presence  of  danger,  and  that  on  the  night  of  July  26,  of  that 
year,  the  decedent,  while  lawfully  passing  over  the  canal  and  in  the  use 
of  the  sidewalk  on  the  bridge,  without  fault  on  her  part  and  not  knowing 
the  existence  of  the  hole,  walked  into  it  and  fell  to  the  hard  bed  of  the 
canal,  and  thereby  sustained  fatal  injuries. 

The  plaintiff  alleges,  that  it  was  the  duty  of  the  village  to  keep  the 
bridge,  including  the  part  used  by  pedestrians,  in  repair  and  safe  con- 
dition for  use,  and  in  neglecting  to  do  so,  and  in  neglecting  to  place  and 
maintain  proper  guards  about  the  place  of  danger  while  the  same  existed 
there,  it  became  liable  for  the  injuries  sustained. 

Inasmuch  as  the  defendant  contends,  in  part,  that  the  petition  states 
no  cause  of  action,  we  here  re-state  its  averments  wherein  the  negligence 
of  the  village  is  charged  : 
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"The  sidewalk  referred  to  and  the  bridge  connected  therewith,  on 
July  25, 1895,  and  for  a  long  time  prior  thereto,  were  placed  there  for  the 
nse  of  pedestrians  and  the  general  public,  lawfully  walkiiig  on  or  across 
said  bridge,  which  sidewalk  was  under  the  supervision  and  care  of  the 
defendant,  whose  duty  it  was  to  keep  the  same  in  safe  repair.  That 
upon  and  for  a  period  of  about  thirty  days  prior  to  July  25,  1895,  the 
sidewalk  upon  the  north  side  of  said  bridge  and  near  the  east  end  thereof 
was  out  of  repair,  there  being  a  dangerous  hole  in  and  through  said  side- 
walk of  some  ten  feet  in  length  and  of  the  full  width  of  the  same ;  and 
that  the  sidewalk  where  said  dangerous  hole  existed,  extended  over  the 
Miami  &  Erie  Canal  about  fifteen  feet  above  the  bed  of  the  canal,  and 
that  defendant  had  notice  of  said  dangerous  hole  soon  after  it  was  made, 
and  attempted  to  place  safeguards  and  obstructions  around  and  about 
said  hole  to  prevent  accidents  and  injuries  to  persons  passing  along  and 
upon  said  sidewalk,  but  that  due  and  owing  to  the  negligence  and  want 
of  care  of  defendant,  said  dangerous  hole  in  said  sidewalk  upon  the  night 
of  said  July  25, 1895,  was  without  safeguards  or  obstructions,  and  was 
by  defendant,  upon  said  night  allowed  to  remain  open,  exposed  and  with- 
out danger  lights  or  guards." 

It  is  next  averred,  that  the  decedent,  while  attempting  to  cross  the 
bridge  at  night,  accidentally  stepped  into  the  place  of  danger  and  fell 
to  the  earth  below,  and  was  thereby  killed. 

First.  The  village,  by  answer,  denied  that  it  had  the  care  and  super- 
vision of  the  bridge  and  sidewalk,  and  denied  all  allegations  of  negligence 
made  against  it. 

Second.  As  a  further  defense,  it  is  alleged  in  the  answer,  that  the 
bridge  and  sidewalk  mentioned,  were  a  part  of  the  street,  and  which  street 
is  also  a  state  and  county  road,  and  had  been  for  many  years  prior  to  the 
death  of  plaintiff's  intestate ;  and  that  the  village  had  not  been  at  any 
time  entitled  to  receive  any  part  of  the  bridge  fund  of  the  county,  and 
that  it  had  received  no  part  of  said  fund,  and  that  the  duty  to  repair  and 
maintain  the  bridge  devolved  upon  the  county  commissioners. 

Third.  The  defendant  also  charges  that  the  fall  and  death  of  deced- 
ent were  caused  by  her  own  negligence. 

The  reply  admits  that  the  village  had  never  received  any  part  of  the 
county  bridge  fund,  and  that  the  bridge  and  street  were  part  of  a  state 
and  county  road  as  claimed  in  the  answer,  and  denied  that  the  deceased 
was  negligent. 

At  the  close  of  the  plaintiff's  testimony,  the  court  directed  a  verdict 
for  the  defendant,,  and  rendered  judgment  accordingly. 

The  case  is  here  on  error  to  reverse  the  judgment,  and  it  has  been 
ably  argued  by  counsel  for  the  parties. 

It  is  admitted  in  the  pleadings,  and  it  is  a  fact  conceded  in  the  evi- 
dence, that  the  bridge  in  question  spans  the  Miami  &  Erie  Canal,  and  is 
part  of  the  street  running  east  and  west  in  the  village,  and  that  the  street 
is  at  that  point  laid  on  a  long  established  state  and  county  road ;  that  it 
was  constructed  by  the  county  commissioners,  and  that  the  village  was 
not  entitled  to  and  received  no  part  of  the  bridge  fund  levied  on  property 
within  the  same. 

It  is  claimed  by  the  defendant  that  under  the  law  and  according  to 
such  facts,  it  was  and  is  not  responsible  for  the  condition  of  the  bridge 
or  the  consequences  set  out  in  the  petition ;  and  we  are  informed  by 
counsel  that  the  court  below  entertained  this  view,  and  therefore  directed 
the  verdict  for  defendant. 
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It  is  an  old  statute  -which  makes  it  the  duty  of  cotmty  commissioners 
to  construct  and  keep  in  repair  all  necessary  bridges.  It  dates  prior  to 
the  revision  of  Swan  &  Critchfield,  and  is  now  found  in  sec.  860,  Rev. 
Stat.,  which  reads  : 

''The  commissioners  shall  construct  and  keep  in  repair  all  necessary 
bridges  over  streams  and  public  canals  on  all  state  and  count;y  roads 
*  *  *  except  only  such  bridges  as  are  wholly  in  such  cities  and 
villages  as  by  law  have  the  right  to  demand  and  do  receive  part  of  the 
bridge  fund  levied  upon  property  within  the  same." 

And  we  refer  to  sec.  4986,  Rev.  Stat.,  which  is : 

"The  commissioners  of  any  county  through  which  any  canal  or 
feeder  of  a  canal  of  this  state  passes,  except  such  as  are  built  by  incor- 
porated companies,  shall,  at  the  cost  of  such  county,  keep  in  good  repair 
all  bridges,  where  any  state  or  county  road  crosses  such  canals." 

Also  see  sec.  4938  to  same  e£fect.  It  seems  very  clear  from  these 
sections,  that  the  duty  to  maintain  and  keep  in  repair  the  bridge 
mentioned  in  this  case  rested  upon  the  county  commissioners,  and  we 
know  that  prior  to  the  amendment  of  sec.  845,  Rev.  Stat.,  made  in  1894, 
there  was  no  remedy  against  county  commissioners  for  neglect  to  keep 
such  bridges  in  repair  and  safe  condition.  It  seems  there  was  no  remedy 
for  their  negligence.    See  Commissioners  v.  Mighels,  7  O.  S.,  110. 

But  the  amendment  now  provides  a  remedy  for  such  neglect  of 
official  duty.    91  O.  L.,  142. 

But  it  is  claimed  for  plaintiff  in  error  that,  notwithstanding  the 
above  legislation,  there  is  such  care  and  supervision  of  the  streets,  alleys, 
bridges,  etc.,  enjoined  upon  cities  and  villages  by  another  section  of  the 
statute,  that  a  right  of  action  exists  against  the  village  of  St.  Mary's  in 
this  case,  and  that  sec.  2640,  provides : 

**The  council  shall  have  the  care,  supervision  and  control  of  all 
public  highways,  streets,  avenues,  alleys,  sidewalks,  public  grounds  and 
bridges  within  the  corporation,  and  shall  cause  the  same  to  be  kept  open 
and  in  repair,  and  free  from  nuisance." 

This  also  is  an  old  statute.  We  trace  it  back  as  far  as  an  amend- 
ment made  March  18, 1859.  56  O.  L.i  57,  where  the  section  assumed 
almost  its  present  form  as  sec.  2640,  but  it  related  to  cities. 

In  1869  the  municipal  code  was  adopted,  and  the  old  section  was 
carried  into  it  as  sec.  439.     (See  66  O.  L.,  222.) 

By  this  revision  and  codification,  the  rule  was  extended  to  cities 
and  villages  alike. 

By  reason  of  sec.  2640,  it  is  claimed,  and,  we  think,  with  much 
reason,  that  while  it  was  the  duty  of  the  county  commissioners,  to  con* 
struct  and  keep  such  bridges  in  repair,  there  is  a  certain  degree  of  care, 
supervision  and  control  vested  in  the  village  council.  We  have  seen 
that  the  two  classes  of  legislation — for  the  commissioners  and  the  council 
— are  of  many  years  standing.  If  there  is  any  diflference,  the  rule  of 
conduct  prescribed  in  sec.  2640,  outranks  the  other  in  age.  Hence  it  is 
that  the  sections  should  be  construed  together.  Such  is  the  view  taken 
by  our  Supreme  Court  in  State  ex  rel.  v.  Commissioners,  49  O.  S.,  301, 
804,  where  it  is  said : 

*'The  duty  here  imposed  is  a  part  of  the  general  duty  to  'construct 
and  keep  in  repair  all  necessary  bridges  over  streams  and  public  canab 
on  all  state  and  county  roads,*  imposed  on  county  commissioners  by  sec. 
860,  Rev.  Stat.,  and  became  necessary  as  a  limitation  of  sec.  2640,  Rev. 
Stat.,  giving  to  cities  and  villages  the  supervision  and  control  of  all  pub- 
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lie  highways  and  bridges  within  their  corporate  limits,  and  requiring 
them  'to  keep  the  same  in  repair  and  free  from  nuisance.'  These  sec- 
tions all  relate  to  the  same  subject  and  must  be  construed  together.  As 
an  effect  of  these  provisions  it  became  the  duty  of  county  commissioners 
to  construct  and  keep  in  repair  all  bridges  on  the  public  highways  of  the 
county,  except  such  bridges  as  are  within  cities  and  villages  that  have 
the  right  to  demand  and  receive  a  portion  of  the  bridge  fund." 

Applying  the  law  to  the  case  at  bar,  we  are  of  opinion  that  it  was 
not  the  duty  of  the  village  to  repair  the  bridge  where  it  had  been  burned, 
as  that  work  was  imposed  upon  the  county  commissioners. 

It  does  not  follow,  however,  that  this  fact  relieves  the  village  of  the 
care,  control  and  supervision  of  the  bridge. 

There  is  no  conflict  of  duties  between  the  commissioners  and  mu- 
nicipal authorities.  The  former  have  the  control  of  the  bridge  fund, 
and  hence  their  duty  to  construct  and  repair.  The  latter  have  no  con- 
trol of  the  bridge  fund,  and  therefore  are  not  required  to  either  construct 
or  repair.  But  they  do  "have  the  care,  supervision  and  control  of  all 
public  highways,  streets,  *  *  *  sidewalks,  grounds  and  bridges 
within  the  corporation,  and  shall  cause  the  same  to  be  kept  open  *  *  * 
and  free  from  nuisance."  And  either  or  both  may  now  be  liable  for 
neglect  of  duties  imposed  by  law. 

What  were  its  duties  in  the  case  before  us  ? 

Several  days  prior  to  the  fatal  injury,  fire  had  burned  away  a  por- 
tion of  the  sidewalk,  part  of  the  bridge  ten  feet  in  length  and  the  full 
width  of  the  walk.  This  made  it  a  place  of  great  danger  of  which  the 
village  had  prompt  and  full  knowledge.  It  undertook  to  discharge  its 
duty  by  placing  obstructions  and  barriers  about  the  hole  to  keep  people 
away  from  it.  It  is  alleged,  and  there  is  evidence  in  the  record  tending 
to  prove,  that  these  barriers  were  not  fastened  to  any  permanent  object, 
but  were  loose  and  easily  removed  or  thrown  down  ;  and  the  evidence 
tends  also  to  prove  that  the  village  authorities  had  relaxed  their  care  on 
the  day  and  night  of  the  injury,  so  that  the  barriers  were  not  in  place, 
and  that  there  were  no  danger  signals  there  to  warn  pedestrians  of  the 
place  of  danger.  We  think  it  is  the  duty  of  the  village  authorities  to 
either  temporarily  cover  the  hole,  or  protect  from  it  by  barriers  and  sig- 
nals, and  to  maintain  the  same  in  safe  condition  until  the  commissioners 
— the  proper  party — could  be  notified  and  make  the  necessary  repairs. 
Such  is  the  kind  of  care,  supervision  and  control  of  the  streets  and 
bridges  contemplated  in  sec.  2G40.  Otherwise  it  would  be  of  no  prac- 
tical use  or  benefit.  It  is  a  reasonable  rule  of  conduct.  This  bridge 
was  upon  the  main  thoroughfare  of  the  town,  and  on  each  side  of  it  were 
stores  and  other  places  of  business.  It  was  in  almost  constant  use,  and  the 
village  owed  it  to  its  citizens,  of  whom  the  deceased  was  one,  to  safeguard 
the  scene  of  danger  until  repairs  could  be  made.  To  do  so  would  be  the 
exercise  of  the  ordinary  police  power  and  regulation  which  is  co-exten- 
sive with  the  corporate  limits ;  and  to  neglect  so  plain  a  duty  would  be 
*uch  negligence  as  would  make  the  village  liable  where  there  is  no  other 
element  in  the  case  to  defeat  recovery. 

It  has  been  repeatedly  held  in  Ohio,  that  where  one  having  a  con- 
tract with  the  village  or  city  for  the  construction  of  a  sewer  or  other 
public  improvement,  with  the  knowledge  of  the  municipal  authorities, 
negligently  leaves  open  an  excavation,  or  places  a  dangerous  obstruction 
in  the  street,  without  guards  or  signals,  where  person  or  property  is  in- 
jured thereby,  the  city  or  village  may  be  held  primarily  liable,  although 
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it  was  the  duty  and  even  the  agreement  of  the  contractor  to  properly 
guard  the  place  to  prevent  injury.  A  full  consideration  of  the  proposi- 
tion with  cases  cited  may  be  found  in  case  of  Zanesville  v.  Fawnman,  58 
O.  S.,  605. 

We  would  hold,  therefore,  that,  if  there  is  no  other  question  in  the 
case  which  defeats  recovery,  the  trial  court  erred  in  directing  the  ver- 
dict for  defendant. 

But  we  have  another  branch  of  the  case  in  which  it  is  charged  in 
the  answer  and  fairly  supported  iu  the  testimony,  that  decedent  was 
guilty  of  contributory  negligence,  without  which  no  injury  would  have 
occurred.  And  the  presumption  of  this  negligence  arises  on  the  plain- 
tilPs  evidence,  and  is  not  explained  or  rebutted. 

The  size  of  the  opening  burned  in  the  sidewalk  we  have  already 
noticed.  The  burning  of  the  mills  had  caused  this  about  thirty  days  be- 
fore, and  the  effects  had  become  somewhat  notorious  in  the  village. 
Quite  an  accumulation  of  warped  iron  and  other  debris  from  the  mill 
was  near  the  east  entrance  to  the  bridge — the  sidewalk  part  of  it.  It 
could  not  be  reached  from  the  west  because  of  a  caviug  in  of  the  earth. 
The  scales  east  of  the  entrance  a  few  feet,  and  which  formed  part  of  the 
street  sidewalk,  had  been  burned  out — making  a  break  in  the  walk  on 
that  side  near  the  bridge.  The  steps  from  the  street  sidewalk  on  that 
side,  and  which  were  used  to  get  upon  the  bridge  level,  had  also  been 
burned — that  the  perpendicular  height  there  was  near  twenty  inches,  so 
that  it  required  something  of  an  effort  to  reach  the  place  of  danger  for 
all  of  these  reasons. 

There  was  an  electric  light,  if  not  on  center  of  the  bridge,  not  far 
from  it,  and  elevated  about  fifteen  feet  above  bridge.  Mrs.  Terrell,  one 
of  the  ladies  who  was  behind  deceased,  .said  it  was  as  light  there  (where 
the  bole  was)  as  electricity  could  make  it.  The  light  shone  brightly  on 
the  bridge.  Mr.  Seasholes,  from  his  window  about  200  feet  east  of  the 
bridge,  by  this  light,  saw  deceased  on  the  walk.  He  saw  her  stand  and 
look  for  a  moment  and  then  disappear. 

Another  witness  said  she  looked  and  then  walked  on.  All  others 
avoided  that  part  of  the  bridge.  It  was  with  some  extra  steps  and  in- 
convenience that  she  reached  the  fatal  place.  She  was  not  in  the  exer- 
cise of  ordinary  care  and  prudence.  The  facts,  about  which  there  is  no 
dispute,  clearly  established  her  negligence. 

For  this  reason  alone  we  affirm  the  judgment. 

C  A.  Laytan^  D.  F,  Mooney y  and  Armstrong  &  Johnson,  for  plaintiff 
in  error. 

/  71  Schoonover^  solicitor,  and  /.  //.  Goekt^  for  deiendant  in  error. 
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QUO  WARRANTO. 

[Hamilton  Circuit  Court,  October  Term,  1897.] 

Cox,  Smith  and  Swing,  JJ, 

STATB  BX  REL.   MkADKR  BT  AL.   V.    SULWVAN  BT    AI,, 

1.  PiAADiNG  ON  Part  op  the  Statb  nbbd  not  bb  Vbribibd. 

In  an  action  brought  by  the  state  of  Ohio  iffuo  warranto)  by  the  prosecuting 
attorney,  duly  authorized,  it  is  not  necessary  to  verify  the  pleadings  on  the 
part  of  the  state. 

5.  Prosecuting  Attorney  Bringing  Proceedings  on  Relation  op  Another 

MAY  OR  MAY  NOT  REQUIRE  SECURITY  POR  COSTS. 
The  prosecuting  attorney  may  bring  such  action  upon  his  own  relation,  or,  on 
leave  of  the  court,  on  the  relation  of  another.    In  the  latter  case  he  may 
require  security  for  costs  to  be  given  but  is  not  bound  to  do  so. 

8.  State  op  Ohio  has  Legal  Capacity  to  sue  in  Quo  Warranto  Against 
Usurping  Supervisors. 
The  state  of  Ohio  has,  in  proceeding  by  ^uo  tuarranto^  directed  against  super- 
visors refusing  to  surrender  their  offices,  after  being  removed  by  the  mayor 
of  Cincinnati,  the  legal  capacity  to  sue. 

4.  Action  in  Behalp  op  Several  Persons,  in  Name  op  the  State,  Consti- 
tutes BUT  One  Plaintipp  and  Therbpore  no  Misjoinder. 
In  such  a  proceeding,  brought  by  the  prosecuting  attorney  in  the  name  of  the 
state  of  Ohio,  on  relation  of  four  different  people,  all  claiming  to  have  been 
appointed  as  supervisors,  there  is  but  one  plaintiff  and  therefore  no  mis- 
joinder and  no  defect  in  parties  plaintiff.  And  such  proceeding  constitutes  but 
one  cause  of  action,  therefore,  there  is  no  misjoinder  of  causes. 

6.  Parties  Removed  prom  Oppice    by  Separate  Charges  and  Judgments 
Cannot  be  Joined  as  Dependants  in  Quo  Warranto. 

If  all  the  persons  whose  right  to  hold  office  is  in  controversy  stand  in  the  same 
position,  as,  for  instance,  claiming  to  hold  by  notice  of  a  statute,  the  validity 
of  which  is  denied,  they  may  be  joined  as  defendants  in  the  same  proceeding. 
But  where  it  appears  that  separate  charges  were  brought  against  each  of  the 
parties  defendant,  and  that  a  separate  trial  was  had  in  each  case,  followed  by 
a  separate  judgment  of  removal,  they  are  improperly  joined  in  one  action. 

6.  Petition  in  Quo  Warranto,  its  Re$^uirements. 

It  is  not  necessary  where  the  state  challenged  the  right  of  a  person  to  hold  a 
public  office  that  there  should  be  any  ^reat  particularity  in  the  statements  of 
the  petition  in  quo  warranto.  All  that  is  essential  th&t  plaintiff  should  allege 
that  the  defendant  was  unlawfully  usurping  a  certain  office  and  call  upon  him 
to  answer  by  what  warrant  he  claims  to  the  right  to  do  so. 

Quo  Warranto. 

Smith,  J. 

On  November  80, 1897,  John  C.  Schwartz,  the  prosecuting  attorney 
of  this  county,  having  obtained  the  leave  of  this  court  to  do  so,  filed  his 
petition  in  this  case,  stating  that  he,  said  Schwartz,  prosecuting  attorney 
for  Hamilton  county,  on  the  relation  of  J.  F.  Meader,  and  Harry  Haacke, 
E.  G.  Schreiter  and  Samuel  A.  Miller,  brings  this  action  on  behalf  of  the 
state  of  Ohio,  and  informs  the  court  (in  substance),  that  on  September 
22,  1897,  Gustavus  Tafel,  then  duly  acting  as  the  mayor  of  the  city  of 
Cincinnati,  by  virtue  of  the  power  vested  in  him  by  sec.  2690m,  Rev. 
Stat.,  did  remove,  upon  charges  preferred  before  him,  and  a  full  hearing 
of  the  same,  the  said  four  defendants  from  their  offices  as  members  of 
the  board  of  supervisors  of  said  city,  and  did  thereupon  appoint  to  fill 
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the  vacancy  in  the  unexpired  term  of  said  defendants,  caused  by  their 
said  removal,  Henry  Haacke  to  fill  the  unexpired  term  of  said  Sullivan; 
E.  G.  Schreifer  to  fill  the  unexpired  term  of  Louis  Werner,  and  S.  A. 
Miller  to  fill  the  unexpired  term  of  said  Roe.  That  they  qualified  as 
such  members  of  said  board  of  supervisors,  and  having  the  legal  title  to 
said  offices  and  the  legal  right  to  the  possession  of  the  property  belong- 
ing thereto,  demanded  possession  of  the  place  of  meeting,  books  and 
other  property  used  in  the  transaction  of  the  business  of  said  board, 
but  the  defendants  refused,  and  still  do  refuse  to  surrender  possession 
of  said  property,  and  unlawfully,  without  title  or  right  thereto,  retain 
possession  of  the  same,  and  unlawfully  hold  the  same  and  pretend  to 
exercise  the  right  to  act  as  members  of  the  said  board  of  supervisors  and 
transact  the  business  belonging  to  said  board.  That  the  defendants  did, 
and  each  of  them  have,  since  September  22, 1897,  and  do  now,  usurp  the 
office  of  members  of  the  said  board  of  supervisors,  and  unlawfully  hold 
the  same,  and  have  and  do  usurp  the  rights,  privileges  and  functions  of 
such  office,  to  the  great  prejudice  anddamage  of  the  state  of  Ohio  and  the 
city  of  Cincinnati. 

Wherefore  the  said  prosecuting  attorney  prays  the  advice  and  judg- 
ment of  the  court  in  the  premises,  and  due  process  of  law  against  the 
said  defendants ;  that  they  be  required  to  answer  to  the  state  of  Ohio  by 
what  warrant  they  claim  to  have,  use  and  enjoy  the  liberties,  privileges 
and  franchises  as  aforesaid  of  members  of  the  said  board  of  supervisors 
of  the  city  of  Cincinnati,  and  that  they  be  ousted  therefrom,  and  for  all 
proper  relief. 

This  petition  was  signed  by  Mr.  Schwartz,  as  the  prosecuting 
attorney  of  the  county  of  Hamilton,  but  not  verified. 

One  of  the  defendants,  Mr.  Roe,  filed  a  motion  to  strike  the  petition 
from  the  files  and  to  dismiss  the  action  for  the  following  reasons  :  First. 
That  the  petition  was  not  verified  as  required  by  sees.  5102  and  218,  Rev. 
Stat.,  and  second,  because  neither  of  the  relators,  or  any  one  on  their 
behalf,  has  given  security  for  costs  as  required  by  sec.  6764,  Rev.  Stat. 

Louis  Werner  and  John  Zumstein  file  separate  demurrers  to  the 
petition,  stating  these  grounds  : 

First.  Because  the  plaintiff  has  not  legal  capacity  to  sue.  Second. 
Because  there  is  a  misjoinder  of  parties  plaintiff.  Third.  Because  there 
is  a  defect  of  parties  plaintiff.  Fourth.  Because  there  is  a  defect  of 
parties  defendant.  Fifth.  Because  several  causes  of  action,  and 
separate  causes  of  action  against  several  defendants  are  improperly 
joined ;  and  sixth:  Because  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

We  have  heard  the  arguments  of  counsel  on  the  questions  raised  by 
the  motion  and  demurrer,  and  state  our  conclusions  as  to  these  questions. 

And  first,  as  to  those  raised  by  the  motion. 

The  action  is  one  brought  by  the  state  of  Ohio,  by  the  prosecuting 
attorney  of  the  county,  duly  authori2:ed  by  law  to  bring  the  same. 
Section  213,  Rev.  Stat.,  provides,  that  '*  no  undertaking  or  security  is 
required  on  behalf  of  the  state,  or  of  any  officer  thereof  in  the  prosecution 
or  defense  of  any  action,  writ  or  proceeding.  Nor  is  it  necessary  to 
verify  the  pleadings  on  the  part  of  the  state,  or  any  officer  thereof  in  any 
such  action,  writ  on  proceedings."  Section  6762,  under  the  provisions  of 
the  statute  as  to  quo  warranto  proceedings,  sa3rs,  that  the  prosecuting 
attorney  is  authorized  to  bring  such  action  when  he  has  good  reason  to 
believe  that  it  can  be  established  by  proof.     By  sec.  6768,  he  may  bring 
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such  action  upon  his  own  relation,  or  on  leave  of  the  court,  (which  was 
given  here)  on  the  relation  of  another.  And  in  an  action  like  this,  he 
may  require  security  for  costs  to  be  given  as  in  other  cases,  but  is  not 
bound  to  do  so.  Where  the  action  is  brought  by  a  private  person  claim- 
ing to  be  entitled  to  a  public  office  uulawlully  held  by  another,  he  may 
by  himself,  or  an  attorney  at  law  bring  such  an  action  upon  giving 
security  for  costs.  Section  6764.  This  is  not  such  an  action.  The 
motion  is  therefore  everruled. 

Second.  As  to  the  demurrer,  we  hold  first.  That  the  plain  tiflf  in 
this  case,  (the  state  of  Ohio)  has  the  legal  capacity  to  sue.  Second. 
That  there  is  but  one  plaintiff  (the  state),  and  therelore  that  there  is  no 
misjoinder  of  parties  plaintiff.  Third.  That  there  is  no  defect  of  parties 
plaiutiff.  Fourth.  That  there  is  no  defect  of  parties  delendant.  Fifth. 
That  several  causes  of  action  are  not  improperly  joined.  There  is  but 
one  cause  of  action. 

Sixth.  As  to  the  sixth  ground,  included  in  the  fifth,  viz.,  that 
separate  causes  of  action  against  several  defendants  are  improperly  joined, 
there  is  much  more  difficulty.  We  have  no  hesitation  in  saying  that  as 
at  present  advised,  if  the  facts  in  this  case  as  stated,  and  as  we  under- 
stand conceded  to  be  true,  appeared  on  the  face  of  the  petition,  we  would 
hold  that  there  would  appear  to  be  separate  causes  of  action  against  each 
one  ot  these  defendants,  and  therefore,  that  they  were  improperly  jointd 
in  one  action,  and  that  the  demurrer  would  have  to  be  sustained,  as  the 
statute,  sec.  506"2,  makes  this  a  good  ground  of  demurrer  to  a  petition. 
It  is  evident  from  these  statements  of  counsel,  and  which  facts  do  not 
appear  on  the  face  of  the  petition,  that  separate  charges  were  brought 
against  each  of  these  defendants — that  a  separate  trial  was  had  in  each 
case,  and  as  a  necessary  consequence,  different  evidence  in  each,  and  a 
separate  judgment  of  removal  in  each  case.  It  can  not  be,  we  suppose, 
that  there  was  any  necessary  connection  between  the  case  of  one  of  these 
defendants  and  that  of  either  of  the  others.  There  was  no  common  bond 
of  union  between  them,  and  each  of  them  must  stand  on  his  own  looting, 
and  that  it  is  not  allowable  to  permit  one  defendant  to  be  joined  in  and 
burdened  with  the  costs  and  expenses  of  a  litigation  as  to  the  right  of 
one  or  more  other  persons  to  an  office,^  when  in  law  the  result  of  such 
litigation  can  not  affect  him — however  much  personal  interest  he  may 
leel  therein. 

Of  course,  we  recognize  the  law  to  be  that  if  all  the  persons  whose 
right  to  hold  office  is  in  controversy,  stand  in  the  same  position,  as  for 
instance,  where  they  claim  to  hold  by  virtue  of  a  statute  the  validity  or 
constitutionality  of  which  is  denied  or  contradicted,  the  reasons  urged 
would  not  apply,  and  we  think  the  authorities  are  that  in  such  case,  all 
may  be  made  defendants  to  one  qico  warranto  proceeding.  But  in  a  case 
where  it  appeared  that  separate  proceedings  were  had  against  each  to 
remove  him,  and  on  grounds  pertinent  to  each,  and  there  were  several 
judgments,  in  our  opinion,  there  could  not  be  a  joint  proceeding  against 
all. 

But  on  the  allegations  of  this  petition,  we  do  not  see  that  this  ques- 
tion is  properly  prosecuted  for  decision.  As  we  understand  it,  the  plead- 
ings in  quo  warranto  cases  are  peculiar — such  was  the  case  before 
the  comparatively  recent  amendment  of  our  code  of  civil  procedure 
brought  them  within  its  provisions,  and  this  court  held  several  years 
ago,  in  a  case  reported  in  State  ex  rel.  v.  Walnut  Hills,  etc..  Road  Co.,  7 
Ohio  Circ.  Dec,  453,   that  the  effect  of  this,  was  not  substantially  to 
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change  the  character  of  the  pleadings.  Our  recollection  of  the  law  is 
that  according  to  the  old  system,  it  was  not  necessary  where  the  state 
challenged  the  right  of  a  person  to  hold  a  public  oflBce,  that  there  should 
be  any  great  particularity  in  the  statements  of  the  petition  in  guo  war- 
ranto. That  all  that  was  essential  was  that  the  plaintiff  should  allege 
that  the  defendant  was  unlawfully  usurping  a  certain  office,  and  call 
upon  him  to  answer  by  what  warrant  he  claims  the  right  to  do  so.  If 
this  be  so  still,  and  we  incline  to  the  opinion  that  it  is,  this  petition  is 
sufficient  to  remove  the  defendants  to  file  their  answer  and  show  their 
right,  and  upon  this  an  issue  can  be  raised  by  reply  or  demurrer.  On 
these  grounds,  therefore,  we  hold  that  the  demurrers  are  not  well  taken, 
and  they  will  be  overruled  ;  but  if  we  are  right  in  the  suggestions 
before  made,  as  to  the  real  facts  being  that  there  are  separate  causes  of 
action  against  the  several  defendants,  and  that  this  would  appear  from 
the  answer  filed,  it  would  seem  advisable  that  separate  proceedings  be 
had  against  the  several  defendants,  in  the  first  instance. 

5*.  N,  Maxwell  and  Mr,  Follett,  for  relator. 

E.  W.  Kiltredge  and  W,  M,  Ampt,  for  defendants. 


PUBLIC  HIGHWAYS-  PARTIES— VACATION. 

[Cuyahoga  Circuit  Court] 
Hale,  Marvin  and  Caldwell,  JJ 

Jacob  H,  Silverthorn  bt  al.  v.  Joseph  Parsons  kt  al. 

1.  Conveyances  which  are  Sufficient  to  Constitute  a  Legacy  Bstab- 
USHED  Highway. 

a  quit-claim  deed  of  a  right  of  way  for  plank  road  purposes,  with  provision 
tnat  in  case  of  abandonment  by  the  plank  road  company  all  rights  should 
revert  "to  the  public,'*  and  the  sub-equent  conveyance  of  said  right  of  way 
by  the  plank  road  company  to  the  county  commissioners,  with  the  same  pro- 
vision, constitutes,  unaer  the  laws  of  Ohio,  a  legally  established  public  high- 
way, from  the  date  of  the  conveyance  to  the  commissioners. 

2.  Vn^LAGE  OR  Hami^et  Trustees  ark  Proper  Parties  in  Action  to  Vacate. 

The  trustees  of  a  village  or  hamlet,  within  the  limits  of  which  the  road  in 
question  lies,  represent  the  interests  of  the  public  therein,  and  are  proper 
parties  to  and  have  a  right  to  contest  an  attempt  to  vacate  the  same. 

S.  Commissioners    have    Control    only    of    Improved  and   Macadamized 
Road. 
Section  4906,   Rev.  Stat.,  giving  county  commissioners  control  of  highways, 
relates  to  improved  and  macadamized  roads  and  not  to  highways  of  the  class 
above  referred  to. 

4.  Commissioners  cannot,  by  Contract,  turn   Public   Highway  over   to 

Private  Individual. 

The  commissioners  of  a  county  cannot,  by  contract,  executed  or  otherwise, 

turn  a  public  highway  over  to  a  private  individual  so  as  to  deprive  the  public 

of  its  use,  without  proceeding  in  the  form  and  manner  prescribed  by  statute. 

Halb,  J. 

The  plaintiffs  in  this  action  seek  to  quiet  title  to  certain  premises 
formerly  occupied  as  a  highway.  The  first  position  taken  in  the  case 
by  the  plainti%  is  that  the  property  in  controversy  was  not  in  fact  a 
highway,  and  should  not  be  treated  as  such,  but  could  be  dealt  with  by 
the  commissioners  as  other  public  property  than  a  highway. 
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The  highway,  or  whatever  it  is.  was  not  laid  out  under  the  statute 
providing  for  the  establishment  of  highways,  but  if  a  public  high- 
way, it  is  so  by  virtue  of  the  dedication  provided  in  certain  convey- 
ances. The  land  was  at  one  time  owned  by  Mrs.  Patchen  and  Mrs.  Hop- 
kins, who,  on  October  11,  1882,  deeded  it  by  quit-claim  deed  to  the 
Plank  Road  company,  and  in  that  deed  it  is  specified  to  be  for  the  fol- 
lowing purposes — a  deed  to  the  second  party,  **its  successors  and  assigns 
of  the  right  of  way  in  and  over  said  strip  of  land  hereinafter  described 
across  the  property  of  said  first  parties  at  Rocky  River  in  said  township 
of  Rockport,  for  the  purpose  of  constructing,  owning  and  operating  its 
plank  road  thereon  for  the  accommodation  of  public  travel."  * 'Provided 
that  in  case  the  said  party  of  the  second  part" — that  is  the  Plank  Road 
company — "its  successors  or  assigns  shall  at  any  time  hereafter  abandon, 
or  cease  to  maintain  and  operate  its  said  plank  road  hereinafter  described, 
or  any  part  thereof,  then  and  in  that  case  all  rights  hereby  conveyed  in 
said  roadway,  or  any  part  thereof  so  abandoned  shall  revert  to  the  public.'' 

On  May  2,  1885,  by  some  arrangement  between  the  commissioners 
and  the  plank  road  company'  the  plank  road  company  deeded  to  the 
commissioners,  or  to  the  county,  all  the  right,  title  and  interest  that  it 
had  acquired  under  this  deed ;  and  the  language  of  the  deed  of  the  plank 
road  company  to  the  county  follows  the  language  of  the  original  deed  of 
Mrs.  Hopkins  and  Mrs.  Patchen  to-  the  plank  road  company.  After  the 
latter  date  that  road,  so  far  as  we  know,  was  treated  and  occupied,  up  to 
the  transaction  under  which  the  plaintifi*  claims,  as  a  highway.  *  Now, 
we  entertain  no  doubt  but  that,  under  our  statute  providing  for 
the  dedication  of  highways,  that  road  from  1885,  became  a  legally  estab- 
lished public  highway ;  and  the  case  must  be  dealt  with  upon  that  sup- 
position. 

On  June  1,  1889,  the  plaintiffs  allege  that  they  entered  into  a  con- 
tract with  the  county  commissioners  whereby  they  agreed  to  deed  to  the 
county  certain  other  lands  which  the  county  needed  as  an  approach  to  a 
high  bridge  then  in  process  of  construction  over  Rocky  river,  for  a 
moneyed  consideration,  and  this  road;  that  the  Silverthorns,  the  plain- 
tiffs, did  deed  to  the  county  the  land  which  they  had  agreed  to  deed  to 
the  county,  and  are  entitled  to  this  road,  or  land. 

The  consideration,  as  stated  in  the  deed,  which  the  county  was  lo 
pay  to  Silverthorns,  is  this :  "In  consideration  that  the  commissioners 
of  Cuyahoga  county  will  proceed  to  vacate  the  thirty  feet  of  roadway 
strip  hereinbefore  last  referred  to,  and  turn  the  same  over  to  these  plain- 
tiffs, and  put  them  in  possession  of  the  same  in  exchange  for  the  prem- 
ises as  above  described ;  "  that  is,  in  addition  to  the  moneyed  considera- 
tion. 

The  commissioners  agreed  to  proceed  in  some  proper  way  to  vacate 
this  road,  and  then  turn  it  over  to  the  Silverthorns,  and  it  is  alleged  that 
without  vacating  it  they  did  turn  it  over  to  the  Silverthorns,  who  then 
went  into  possession  of  it,  and  they  claim  now  the  right  to  the  posses- 
sion and  to  be  quieted  in  that  possession. 

It  is  claimed  on  the  part  of  the  plaintiffs  that  neither  the  hamlet  of 
Rocky  River,  nor  the  trustees  of  the  hamlet,  has  any  control  over  this 
highway,  and  that  they  are  in  no  position  to  dispute  the  claim  of  the 
plaintiffs.  The  trustees  of  the  hamlet  are  made  defendants,  and  the 
claim  is,  that  they  are  in  no  position  to  contest  the  plaintiffs'  claim. 

Section  1661,  Rev.  Stat.,  so  far  as  hamlets  are  concerned,  provides, 
**The  trustees  shall   have   the  exclusive  jurisdiction  of  public  roads, 
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Streets,  alleys,  sewers,  and  the  drains  within  the  limits  of  the  corpora- 
tion ;  and  they  shall  have  power  to  construct  and  keep  in  repair  bridges 
and  sidewalks;  lay  out,  establish,  open,  widen,  narrow,  improve, 
straighten,  keep  in  order  and  repair  roads,  streets,  and  alleys ;  open  and 
construct,  and  keep  in  order  and  repair,  sewers  and  drains ;  enter  upon 
and  take  for  the  purposes  aforesaid,  when  necessary,  land  and  material, 
and  assess  and  collect  a  charge  for  the  construction,  improvement,  and 
repair  of  any  such  road,  street  or  alley  ;  but  if  a  street  is  vacated  or  nar- 
rowed the  right  of  way  or  easement  of  lot  owners  shall  not  be  thereby 
impaired." 

This  would,  of  course,  unless  there  is  something  to  modify  it, 
giving  the  trustees  of  this  hamlet  full  control  over  the  streets  and  high- 
ways. 

But  it  is  said  that  sec.  4906,  Rev.  Stat.,  puts  the  control  of  highways, 
into  the  care  of  the  commissioners  of  the  county.  So  far  as  we  are  able 
to  ascertain  that  section  only  relates  to  improved  roads,  macadamized 
roads  and  not  highways  of  this  class. 

Further  support  is  given  to  that,  it  is  said,  by  sec.  4988,  Rev.  Stat., 
relating  to  the  bridges.  We  are  unable  to  see  that  either  of  those  sec- 
tions control  the  case  that  we  have.  We  think  that  the  trustees  of  the 
hamlet  are  proper  parties ;  that  they  represent  the  interests  of  the  public 
in  this  highway  and  are  properly  here,  and  have  a  standing  to  contest 
the  rights  claimed  by  the  plaintiffs. 

We  come  then  to  the  question,  can  this  contract  claimed  to  exist 
between  the  commissioners  and  the  plaintifife,  Silverthoms,  be  enforced  ? 
Conceding,  for  the  purpose  of  considering  the  point,  that  the  contract 
has  been  clearly  established,  about  which  there  may  be  some  question. 
The  statutes  provides  the  way  in  which  a  highway  may  be  abandoned, 
sec.  4661,  Rev.  Stat.  The  statute  recognizes  the  fact  that  the 
commissioners  only  have  such  authority  over  the  highways  as  is  author- 
ized by  statute ;  and  the  way  pointed  out  by  the  statute  in  which  a  high- 
way may  be  abandoned  is  upon  the  petition  of  twelve  free-holders  and 
notice,  and  if  there  is  no  opposition  it  may  be  abandoned  then  without 
further  proceedings ;  but  if  there  is  objection,  viewers  are  appointed  and 
the  case  goes  through  the  regular  form  provided  by  the  statute.  Noth- 
ing of  that  kind  was  done  here. 

It  is  said,  however,  that  this  contract,  although  if  it  was  unexecuted 
could  not  be  enforced,  still  having  been  executed  upon  the  one  side,  the 
court,  finding  the  Silvertborns  in  possession,  will  render  a  decree  secur- 
ing to  them  peaceable  possession  hereafter.  First — It  may  be  well 
doubted  whether  the  plaintiffs  have  had  exclusive  possession  of  this 
property.  If  we  are  to  give  any  weight  to  the  testimony  of  some  of  the 
commissioners  who  came  into  office  alter  this  alleged  contract,  and  others 
about  the  commi.ssioner's  office,  it  would  seem  that  there  were  various 
negotiations  from  time  to  time  between  Mr.  Silverthom  and  the  commis- 
sioners as  to  the  closing  of  this  old  road,  and  it  never  was  in  fact  com- 
pletely closed  up. 

But  passing  that  point,  and  assuming  that  the  plaintiffs  did  have 
such  possession,  the  commissioners  had,  as  I  have  said,  no  authority  over 
this  highway  except  as  authorized  by  the  statute;  and  we.  hold. 
that  the  commissioners  of  the  county  could  not  by  contract,  executed 
or  otherwise,  turn  a  public  highway  over  to  a  private  individual 
so  as  to  deprive  the  public  of  its  use,  without  proceeding  in  the 
form    and    manner  provided   bv  statute.     If  this    highway   had  been 
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discontinued  in  the  manner  pointed  out  by  statute  it  is  a  little  diffi- 
cult to  see,  under  this  conveyance,  what  there  would  have  been  left  in 
the  commissioners  of  the  county  to  convey.  They  got,  under  this  con- 
veyance, only  the  right  of  way,  the  right  to  use  as  a  public  highway  and 
when  that  was  abandoned,  no  title  would  be  left  in  the  commissioners. 
But  we  are  holding  that  this  was  a  public  highway  and  that  it  could  not 
be  turned  over  to  anybody  by  a  contract  so  as  to  exclude  the  public 
from  its  use ;  and  that  is  all  that  is  claimed  here. 

And  then  we  hold,  that  although  it  may  be  true  that  the  Silverthoms 
had  gone  into  possession  of  this  highway,  yet  within  the  time  asserted 
here  in  this  action,  by  the  proper  agencies  of  the  public,  its  use  as  a 
highway  may  be  enforced,  the  decree  in  the  case  will  be  for  the  defend- 
ants. 

Burke  (Sf  IngersollSy  and  Squire^  Sanderson  <Sf  Dempsey^  attorneys 
for  plaintiffs. 

H.  R,  Husbands  and  Hadd^n  &  Parks  Bros,^  attorneys  for  defendants. 


COURTS. 

pBEamilton  Circuit  Court,  November  Term,  1897.] 
Cox,  Smith  and  Swing,  JJ. 

Anna  L.  Kinsella  v.  E.  L.  DeCamp. 

1.  JUDGMBNT  OR  ORDBR  EnTBRED  BV  MISTAKE  OR  PRAUD  MAY  BE  VACATED  OR 

Erased  «v  Court  on  its  own  Motion,  at  Same  or  Subsequent  Term. 
If  by  mistake  or  fraud  there  appears  on  the  journal  of  a  court  what  purports  to 
be  the  action  of  the  court,  as  that  a  particular  judgment  was  rendered  or 
order  made,  when  in  fact  no  such  judgment  or  order  had  been  rendered  or 
made,  the  court  nas  full  power  to  erase  such  pretended  order  or  judgment,  or 
by  proper  entry  to  \dcate  the  same,  on  its  own  motion,  or  that  of  a  party  in 
interest,  and  may  do  so  at  a  term  subsequent  to  that  at  which  the  order  or 
judgment  vacated  appears  to  have  been  made.  Or,  if  by  reason  of  a  clerical 
error  or  mistake  or  the  wrongful  conauct  of  anyone,  the  real  judgment  ot  the 
court  as  rendered  or- announced  is  not  correctly  placed  upon  the  journal,  the 
court,  certainly  during  the  same  term,  and  probably  at  a  subsequent  term,  ii 
a  court  of  general  jurisdiction  having  stated  terms,  i«  authorized  to  correct 
the  same  without  resort  to  proceedings  warranted  by  sec.  5354,  post^  Rev.  Stat. 

2.  Power  of  Courts  of  Genekal  Jurisdiction  having  Regular  Terms. 

Whether,  if  a  certain  specifted  judgment  has  been  announced  by  a  court,  and 
that  judgment  has  been  correctly  entered  upon  the  jourodl  of  the  court,  and 
BO  motion  for  a  new  trial  has  been  interposed,  but  the  court  subsequently 
becomes  convinced  that  the  decision  rendered  was  wrong,  may  at  the  same 
term  at  which  such  judgment  was  entered,  vacate  same,  is  a  question  as  to 
which  the  court  is  in  some  doubt,  but  are  of  the  opinion  that  lAe  law  does  care 
for  such  discretion  and  power.  And  if  it  does  the  rule  applies  to  courts  of 
general  jurisdiction  and  which  have  regular  terms  only. 

8.  Probate   Courts   are  not  Courts    of    General    Jurisdiction    having 

Regular  Terms,  so  par  as  Estates  are  Concerned. 

Probate  courts  are  not  courts  of  general  jurisdiction  having  regular  terms, 

except  as  provided  in  section  5355,  which  section  has  no  application  to  the 

settlement  of  the  estate  of  deceased  persons.    Therefore,  so  far  as  that  class 

of  cases  are  concerned,  there  are  no  terms  of  the  probate  court. 

4  Order  Illegally  made  by  Probate  Court  Vacating  Previous  order  is 

A  NULUTY. 
In  the  settlement  of  an  estate,  where  there  were  exceptions  to  the  account  of 
an  executor  and  m  decision  is  made  by  the  probate  court,  which  decision  is 
properly  entered  upon  the  jonmal  or  record  of  said  court,  it  is  final  unless 
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reviewed  or  changed  in  aome  manner  provided  by  law.  Therefore,  an  order 
made  long  after  auch  judgment,  vacating  the  aame,  ia  a  nullity,  and  the  origi- 
mal  judgment  or  order  atanda  in  full  force. 

A.  Afpbai^  from  Procbbdings  aftkr  I];];bgai,  Vacation  op  ak  ordbr,  Riouta 
UNDER  Origin ai,  ordbr  not  Waived. 
Where  an  order  vacating  a  former  judgment  ia  invalid,  leaving  the  original 
judgment  in  full  force,  the  fact  that  the  probate  court  afterwards  proceeded 
to  re-hear  the  matter  and  render  a  different  judgment,  and  that  one  of  the 
partes  took  an  appeal  therefrom,  does  not  in  any  way  affect  the  first  judg- 
ment or  operate  to  waive  the  right  of  auch  partv  to  show  in  an  action  on  the 
executor's  bond,  to  recover  the  balance  found  to  be  due  by  the  illegally 
vacated  order,  that  the  original  judgment  stood  in  full  force. 

Ekkor  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Smith,  J. 

In  this  proceeding  in  error  the  plaintiflF  seeks  the  reversal  of  a  judg- 
ment rendered  in  favor  of  the  defendents,  in  an  action  brought  by  the 
former  against  the  latter. 

On  the  trial  in  the  court  of  common  pleas,  a  finding  of  facts  and  of 
law  was  made,  and  the  question  submitted  is,  whether  the  facts  found 
warranted  the  judgment  as  rendered. 

In  brief,  the  facts  found  were  as  follows :  B.  It.  DeCamp  was  the 
executor  of  the  will  of  Wm.  C.  Kinsella,  deceased,  and  on  January  15, 
1894,  on  the  settlement  of  the  final  account  of  said  executor,  the  plaintiff 
having  filed  exceptions  thereto,  the  probate  court  of  this  county  heard 
such  exceptions,  and  an  entry  was  made  by  such  court,  findinjg  that  on 
the  settlement  oi  said  account  there  was  a  balance  in  the  hands  of  said 
exe  utor,  due  the  estate  of  Kinsella,  less  the  costs  of  court,  of  $932.21, 
which  he  was  ordered  to  distribute  according  to  law  and  the  will  of  the 
testator. 

That  on  February  16, 1894,  the  plaintiff,  the  sole  legatee  under  the 
will  of  Kinsella,  and  entitled  to  any  balance  in  the  hands  of  the  executor, 
demanded  payment  of  said  sum  of  $938.21  of  DeCamp,  which  was 
refused,  and  on  March  3,  1894,  this  action  was  brought  on  the  bond  given 
by  DeCamp  as  executor,  against  him  and  his  sureties  to  recover  said 
amount  so  found  due. 

That  on  April  80,  1894,  an  entry  was  made  by  the  probate  court  as 
follows : 

*'  On  motion  of  Elizabeth  L.  DeCamp,  executrix  herein,  made  in 
open  court  in  the  presence  of  counsel  for  Anna  L.  Kinsella,  and  it  ap- 
pearing to  the  court  that  the  order  of  the  16th  day  of  January,  A.  D. 
1894,  was  made  under  a  misapprehension  of  fact  and  by  inadvertence,  it 
is  hereby  ordered  that  said  entry  be,  and  the  same  is  vacated  and  held  for 
naught.  And  the  exceptions  of  Anna  L.  Kinsella  to  the  final  account  of 
said  executor,  are  hereby  continued  for  the  further  consideration  ol  the 
court,  to  all  of  which  said  Anna  L.  Kinsella,  by  her  counsel*  excepts." 

And  afterwards,  on  February  7,  1895,  an  entry  wm  made  by  said 
court  in  said  proceedings,  overruling  the  exceptions  to  the  account.  To 
this  Anna  L.  Kinsella  excepted  and  gave  notice  of  appeal^  and  afterwards 
gave  the  bond  and  perfected  her  appeal  to  the  common  pleas,  which  is 
still  pending  therein.  As  a  conclusion  of  law  the  court  of  common  pleas 
held  that  plaintiff  could  not  maintain  this  action  and  dismissed  the  same 
ftt  her  costs.    Was  this  action  of  the  court  right? 

The  only  defense  interposed  to  the  action  (except  the  denial  of  a  de- 
mand on  the  executor  for  payment)  was,  "  that  on  April  80,  J8P4.  *lv. 
8   o.  C.  D.    23 
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order  of  tbe  probate  court  of  Hamilton  county,  set  forth  in  the  petition, 
was  vacated  and  set  aside  by  said  court."  It  is  said  however,  by  coun- 
.  sel,  that  the  ground  upon  which  the  court  of  common  pleas  decided  the 
case  against  the  plaintiff  was,  that  if  it  should  be  conceded  that  the  pro- 
bate court  had  no  power  to  vacate  the  judgment  as  was  done,  or 
attempted,  by  the  entry  of  April  30,  1894,  yet  the  plaintiflF in  error  waived 
her  right  to  object  thereto  by  appealing  from  the  decision  afterwards 
made  by  the  probate  court,  on  the  questions  raised  by  the  same  excep- 
tions to  the  account  of  the  executor.  So  that,  on  the  pleadings  in  the 
case  and  the  finding  of  facts  made  by  the  court  of  common  pleas,  two 
questions  are  presented  and  have  been  argued,  viz. ;  First ;  Whether  the 
probate  court  had  any  right  or  authority  at  the  time  it  attempted  to  do 
so  (April  80,  1894),  to  vacate  the  order  or  judgment  entered  January  16, 
1894,  finding  the  balance  then  in  the  hands  of  the  executor,  and  ordering 
its  distribution ;  and  if  not,  whether  such  action  was  void  or  simply 
erroneous.  And  second,  if  the  court  had  not  such  right,  and  the  action 
was  void,  whether  the  subsequent  conduct  of  the  plaintiflf  so  waived  it,, 
as  to  put  it  out  of  her  power  in  this  action  to  claim  that  it  was  void. 

In  the  first  place,  we  may  say  that  we  recognize  to  the  fullest  extent 
the  right  of  any  court  at  any  time  to  make  its  journal  or  record  speak 
the  truth — that  is,  to  show  what  the  real  action  of  the  court  was.  For 
instance,  if  by  mistake  or  fraud  there  appears  on  its  journal  what  pur- 
ports to  be  the  action  of  the  court,  as  that  a  particular  judgment  was 
rendered,  or  order  made,  when  in  fact  no  such  judgment  or  order  had 
been  rendered  or  made,  the  court  has  full  power  to  erase  such  pretended 
order  or  judgment  from  the  journal,  or  by  proper  entry  thereon,  to 
vacate  the  same  and  hold  it  for  naught,  on  its  own  motion,  or  that  oi  a 
party  in  interest— and  in  our  judgment,  though  such  action  is  not  had  at 
the  term  at  which  the  entry  of  the  vacated  order  appears  to  have  been 
made.  Or,  if  by  reason  of  a  clerical  error,  or  by  mistake  or  wrongful 
conduct  of  any  one,  the  real  judgment  of  the  court  as  rendered  or 
announced  is  not  correctly  placed  upon  its  journal,  the  court,  certainly 
during  the  same  term,  and  probably  at  a  subsequent  term,  if  a  court  oi 
general  jurisdiction  having  stated  terms,  is  authorized  to  correct  the 
same  and  make  it  speak  the  truth — without  resort  to  the  proceedings 
warranted  by  sec.  6864  and  posi,  Rev.  Stat.  Whether,  if  a  certain  speci- 
fied judgment  has  been  announced  by  a  court,  and  that  judgment  has 
been  correctly  entered  upon  the  journal  of  the  court,  and  no  motion  for 
a  new  trial  had  been  interposed  as  provided  for  by  law,  but  the  court  sub- 
sequently, on  reflection  it  may  be,  becomes  convinced  that  the  decision 
so  rendered  and  entered  was  wrong,  may  at  the  same  term  of  the  court 
at  which  such  judgment  was  entered  vacate  the  same,  is  a  question  as  to 
which  we  have  doubt,  but  are  of  the  opinion  that  the  law  does  confer 
such  discretion  and  power.  But  if  it  does,  we  think  it  applies  to  courts 
of  general  jurisdiction  and  which  have  regular  terms  only. 

But  so  far  as  we  can  see,  courts  of  probate  under  our  constitution 
tnd  laws  are  not  of  this  character.  It  is  in  the  language  of  the  consti- 
tution, ''open  at  all  times,"  and  so  far  as  we  are  advised,  no  terms  of  said 
court  are  provided  for  by  law,  except,by  sec.  6355.  which  gives  to  such 
court  power  in  certain  cases  to  vacate  or  modify  its  own  judgments  after 
the  term  at  which  they  were  made,  and  in  estimating  time  that  such 
court  sball  for  that  purpose  be  considered  as  holding  in  each  year  three 
terms  of  four  months  each,  the  first  commencing  on  the  first  of  January 
of  each  year ;  and  by  sec.  6468,  which  provides  that  in  the  exercise  ot 
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criminal  jurisdiction  it  shall  be  considered  as  holding  monthly  terms, 
commencing  on  the  first  Monday  of  each  month. 

But  as  we  understand  it,  it  has  been  expressly  held  by  the  Supreme 
Court  in  Johnson,  Exr.,  v.  Johnson,  26  O.  S.,  367,  that  the  provision 
made  by  sec.  5865  as  to  terms  of  said  court  have  no  application  what- 
ever to  proceedings  for  the  settlement  of  the  estates  of  deceased  persons, 
and  the  remedies  pointed  out  for  the  correction  of  the  accounts  of  execu- 
tors and  administrators  by  other  statutes  than  5854  and  post,  must  be  pur- 
sued. This  case  is  important  as  holding  that  in  such  cases  as  the 
settlement  of  such  accounts  there  are  no  terms  of  the  probate  court. 

We  are  led  to  the  conclusion  then,  that  where  in  the  settlement  of  an 
account  of  that  kind,  and  where,  as  in  this  case,  there  were  exceptions 
to  the  account  of  the  executor,  and  a  decision  is  made  by  the  court,  and 
that  decision  is  properly  entered  upon  the  journal  or  record  of  the  pro- 
bate court,  it  is  find  unless  reviewed  or  changed  in  some  manner  pro- 
vided for  by  the  law  regulating  the  settlement  of  estates  of  deceased 
persons — and  that  the  probate  court  in  such  case  has  not  the  right  to 
vacate  such  order  or  judgment  otherwise,  and  that  an  order  made  long 
after  the  entry  of  the  original  judgment,  as  was  done  in  this  case,  was  a 
nullity,  and  the  original  order  stands  in  full  force.  If,  however,  no  suth 
judgment  as  that  of  January  15, 1894,  was  ever  rendered  by  the  probate 
court,  and  the  same  was  without  the  authority  of  the  court  placed  on  the 
journals  thereof,  ''under  a  misapprehension  of  fact,  and  by  inadvertence," 
as  before  stated,  the  court  had  the  right,  on  discovering  the  fact,  to  strike 
it  out  and  hold  it  for  naught* 

The  question  for  decision  in  this  case,  is  what  does  the  record  show 
as  to  this. 

In  the  first  place,  the  petition  avers  that  on  January  16,  1894,  it  wa[s 
found,  adjudged  and  considered  by  the  court,  that  there  remained  in  the 
hands  of  said  DeCamp,  upon  the  settlement  of  his  said  account,  the 
said  balance  found  to  be  in  his  hands  ($938.21),  which  he  was  ordered  to 
pay  over  and  distribute  according  to  law.  The  answer  of  the  defendant 
expressly  admitted  that  the  order  was  made  by  the  court  as  alleged  in 
the  petition — so  that  there  was  no  controversy  or  issue  made  in  die 
pleadings  as  to  this. 

The  court  at  the  trial  also  found  that  on  January  16,  1894,  an  entry 
was  made  by  the  probate  court  as  set  out  in  the  finding  of  facts.  So  that 
it  seems  clear  that  the  judgment  so  entered  at  that  time  was  the  judg- 
ment of  the  court  and  was  entered  by  the  court  as  made  by  the  court. 
If  this  be  so,  it  would  seem  that  the  case  would  be  brought  within  the 
doctrine  hereinbefore  stated,  and  that  the  probate  court  had  no  right  to 
vacate  it  as  was  attempted  to  be  done  by  the  entry  of  April  80,  1894, 
notwithstanding  the  statement  therein  that  it  (the  order  of  January  16, 
1894)  "was  made  under  a  misapprehension  of  fact  and  by  inadvertence." 
Those  words  might  well  mean  that  the  court  on  reflection  had  become 
convinced  that  the  decision  before  made  and  placed  upon  its  journal  was 
contrary  to  the  evidence  submitted,  and  therefore  was  made  by  inadver- 
tence. If  the  court  had  a  right  to  do  this  when  it  did,  and  as  it  did,  it 
would  have  the  right  to  do  it  ten  years  after  that  time,  which  would  be 
contrary  to  settled  and  acknowledged  principles  of  law,  and  could  not  be 
properly  done  by  any  court  of  general  or  special  jurisdiction  without 
express  authority  to  do  it  conferred  by  the  statute. 

If  the  action  of  the  court  on  April  80,  1894,  vacating  the  judgment 
of  January  16, 1894,  was  invalid  and  void,  as  v«  feel  compelled  to  hold 
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it  was,  on  the  record  -before  us,  the  original  judgment  remained  in  full 
force  and  effect,  and  the  fact  that  the  probate  court  afterwards  proceeded 
to  re-hear  the  matter  and  render  a  different  judgment,  and  that  the  plain- 
tiff in  error  took  an  appeal  therefrom,  did  not  in  any  way  affect  the  first 
judgment,  or  operate  to  waive  the  right  of  such  plaintiff  to  show  in  this 
action  that  the  original  judgment  stood  in  full  force. 

The  judgment  of  the  court  of  common  pleas  will  therefore  be 
reversed.  But  instead  of  rendering  a  judgment  on  the  finding  of  fact 
in  favor  of  the  plaintiff,  for  the  amount  sued  for,  as  we  perhaps  might 
<lo,  we  have  thought  it  best,  in  view  of  the  doubt  that  may  possibly  exist 
as  to  the  ground  upon  which  the  probate  court  acted  in  making  the  entry 
of  April  30,  1894,  to  remand  the  case  for  a  new  trial,  if  desired  by  the 
defendant  in  error,  or  for  such  other  proceedings  as  may  be  warranted  by 
law.  In  the  event  of  such  new  trial,  it  can  doubtless  be  shown,  what 
was  the  ground  upon  which  the  probate  court  acted,  and  whether,  in 
view  of  the  law  as  we  hold  it  to  be,  such  action  was  valid  or  void. 

F.  F.  Oldham,  for  plaintiff  in  error. 

Robert  Ramsey^  for  deiendant  in  error. 


REPLEVIN. 

[Hamilton  Circuit  Court,  January  Term,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

I.  G.  Semper  v.  Andrew  Bentlby. 

Gist  of  Action  of  Repi^evin  is  Unlawful  Possession.  If  Defendant  has 
Disposed  of  Property,  Conversion  is  the  Remedy. 
The  gist  of  the  action  of  replevin  is  the  uulawful  detention  by  the  defendant 
of  property,  to  the  possession  of  which  plaintiff  is  entitled,  and  where  it 
appears  that  at  the  time  the  action  was  commenced,  the  defendant  had,  in 
^ood  faith,  disposed  of  the  property,  the  action  must  fail.  Plaintiff's  remedy 
in  such  case  is  for  an  unlawful  conversion  of  the  property.  Section  6827, 
Rev.  Stat.,  relating  to  instances  where  property  is  not  taken  by  the  officer  or 
is  returned  to  defendant  on  plaintifTs  failure  to  give  bond,  the  action  shall 
proceed  as  one  for  damages  is  not  applicable. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

We  are  of  the  opinion  that  the  second  defense  interposed  by  the 
the  defendant  to  the  petition  of  replevin  filed  against  him  by  the  plain- 
tiff, charging  him  with  the  illegal  detention  of  a  cow  on  which  plaintiff 
averred  he  had  a  chattel  mortgage,  and  to  the  immediate  possession  of 
which  he  was  entitled,  set  up  a  good  defense  to  the  action,  and  that  the 
court  of  common  pleas  did  not  err  in  overruling  the  demurrer  filed 
thereto.  The  answer  substantially  averred  that  at  the  time  the  action  was 
commenced  and  when  summons  issued,  the  cow  in  question  was  not 
actually  or  constructively  in  defendant's  possession,  which  fact  plaintiff 
knew  at  the  time  he  commenced  his  action.  That  if  he  ever  had  posses- 
sion of  the  property,  he  had  parted  with  the  same  in  good  faith  and  with- 
out any  knowledge  of  the  plaintiff's  claim  thereto,  long  before  the 
action  was  commenced, '  all  of  which  plaintiff  knew  when  he  com- 
menced his  action. 
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The  gist  of  the  action  of  replevin,  is  the  unlawful  detention  by  the 
defendant  of  property  to  the  possession  of  which  the  plaintiff  is  entitled. 
On  the  averments  of  this  answer,  plaintiff  was  not  detaining  the  property 
from  the  defendant  at  all,  for  he  had  in  good  faith  disposed  of  the  same 
long  before  the  suit  was  commenced,  as  the  plaintiff  well  knew.  His 
remedy,  therefore,  if  he  had  any  against  the  plaintiff,  was  for  an  unlaw- 
ful conversion  of  his  property,  and  not  by  replevin  to  recover  the  possession 
of  it.  And  in  our  opinion,  the  provision  of  our  statute,  sec.  6827,  that 
xn  replevin  cases,  where  ^the  property  is  not  taken  by  the  officer,  or  is 
returned  to  the  defendant  on  plaintiff's  failing  to  give  bond,  the  action 
shall  proceed  as  one  for  damages,  does  not  apply  to  a  case  of  this  kind ; 
but  to  one  where  the  replevin  is  properly  brought,  and  the  property  can- 
not be  found,  or  is  returned  to  the  defendant  as  above  stated. 

The  overruling  of  the  demurrer  being  the  only  error  assigned,  the 
judgment  will  be  affirmed. 

G.  R.  Werner,  for  plaintiff  in  error. 

Gorman  &  Thompson^  for  defendant  in  error. 


MUNICIPAL  CORPORATIONS— CONTRACTS. 

[Cuyahoga  Circuit  Conrt,  January  Term,  1898.] 
Hale,  Marvin  and  Caldwell,  JJ. 

♦McCi^iN  V.  McKissoN,  Mayor  of  Clbvbland. 

Statb  et  ai^  McClain  v.  Howard  H.  Burgbss,  City  Clbrk  of 

Clbvbulnd. 

Statb  ex  rei,.  McClain  v.  Council  of  Cleveland  et  al. 

1.  Tazpaybr,  though  Non-Resident,  may  bring  Action  to  restrain  City 
PROM  Making  an  Unlawful  Contract,  though  Aided  by  a  Bidder  who 
will  be  Benefited. 

A  taxpayer,  though  a  non-resident  of  a  city,  haa  a  right,  after  failure  of  the 
director  of  law,  at  the  request  of  said  taxpayer,  to  prosecute  an  action  in 
mandamus,  to  bring  such  action  himself,  to  restrain  the  cit^  from  entering 
into  an  unlawful  contract  for  water  works,  if  he  is  sincere  m  the  claim  that 
his  principal  object  is  to  restrain  the  city  from  entering  into  an  unlawful 
contract,  even  though  his  success  will  prove  beneficial  to  one  of  the  bidders, 
and  although  such  bidder  has  agreed  to  (indemnify  the  plaintiff  for  expenses 
incurred. 

2.  After  Council  had  Corrected  its  Journal,  Clerk  has  no  Authority 
to  Change  it  or  Courts  to  Direct  it. 

A  council  has  the  right,  under  sees.  1755  and  1679,  Rev.  Stat,  to  determine  when 
the  journal  truly  sets  forth  its  proceedings,  and  after  a  journal  has  been  cor- 
rected and  disposed  of  by  the  council,  the  clerk  has  no  further  right  to  change 
the  same  and  a  court  will  not  order  him  to  do  what  he  is  not  authorized  by 
law  to  do. 
8.  Jurisdiction  op  Councd;  in  Approving  Journal  is  Pinal  in  Absence  op 
Fraud. 

The  jurisdiction  of  the  council  in  approving  its  journal,  in  the  absence  of  any 
charge  of  fraud  or  bad  faith,  is  final  and  conclusive  and  a  court  will  not  inquire 
into  the  accuracy  of  that  record  any  more  than  it  will  inquire  into  the  motives 
which  prompted  the  members  in  voting  as  they  did. 

*  The  judgment  in  this  case  was  aflBrmed  by  the  Supreme  Court ;  unreported,  64  O.  S.,  971. 
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4.  City  Councii,  has  Power  to  Rescind  ▲  Motion,  Rejecting  Bids,  and  Award 
Contract  without  Readvbrtisino. 

A  council  has  power  to  reconsider  and  rescind  a  motion,  unless  it  appears  that 
tights  have  become  vested,  or  the  motion  to  be  rescinded  so  fully  disposed  of 
the  entire  subject-matter  that  the  council  could  take  no  further  action  upon 
the  same.  Therefore,  after  having  rejected  all  bids,  the  council  may  recon- 
sider and  award  a  contract  to  one  ot  the  original  bidders,  without  readvertising 

5.  Council  has  Option  op  Awarding  to  Lowest  Bidder,  if  the  Best  Bid- 
der, or  to  next  Lowest  Bidder. 

Where  bids  are  called  for  and  received  under  the  Federal  Plan  Law  and  sec.  2419, 
Rev.  Stat.,  the  city  of  Cleveland  has  an  option  to  award  the  contract  to  the  low- 
est bidder,  if  in  their  opinion  he  can  bie  depended  upon  to  do  the  work  with 
ability,  promptness  and  fidelitv ;   and  if  such  be  not  the  case,  then  they  may 
award  it  to  the  next  lowest  bidder  or  decline  to  contract. 
^  In  Absence  op  Fraud  Discretion  op  Accepting  or  Rejecting  Bids  is 
Upon  City  Authorities. 
In  the  absence  of  fraud  or  collusion  the  duty  and  discretion  of  accepting  or 
rejecting  bids  is  imposed  upon  the  city  authorities  and  not  upon  the  courts. 

Caij>wbll,  J. 

The  city  of  Cleveland  desired  a  pumping  engine  of  certain  capacity, 
power  and  dimensions,  to  be  placed  in  the  Division  street  pumping  sta- 
tion, for  use  in  pumping  water,  as  a  part  of  its  water  works  system. 
The  .city  council  requested  the  director  of  public  works  to  advertise  for 
bids  for  the  same.  The  director  called  for  bids.  In  response  to  his  call 
a  number  of  bids  were  received.  One  of  these  bids,  by  the  Holly  Man- 
ufacturing Co.,  was  numerically  the  lowest  bid.  The  Edward  P.  Allis 
Co.  was  the  next  lowest  bid  that  could  be  considered.  The  bids  were 
opened.  Thereafter,  on  January  20. 1896,  the  council  rejected  all  the 
bids;  which  action  is  known  as  "Pile  Number  9520.'' 

Up  to  this  point  in  the  proceedings,  it  is  agreed  that  the  action  of 
the  city  officers  and  council  was  regular  and  according  to  law ;  and  it  is 
claimed  on  behalf  of  the  plaintiff,  that  all  action  on  this  subject  taken 
after  January  20, 1896,  is  irregular  and  without  any  warrant  in  law. 

On  January  27,  1896,  a  motion  was  made  to  reconsider  the  action  of 
January  20,  1896,  rejecting  all  the  bids.  This  was  at  the  next  regular 
meeting  after  the  meeting  of  January  20, 1896.  The  plaintiff  claims  this 
motion  was  lost,  because  a  majority  of  all  the  members  elected  to  the 
council  did  not  vote  in  favor  of  it.  This  is  denied  by  the  defendants. 
There  are  twenty-two  members  elected  to  the  city  council,  and  all  these 
times  they  were  all  living  and  qualified  to  sit  and  act  in  the  meetings. 
The  chair  announced  the  motion  as  carried.  Then  a  motion  was  made 
and  carried,  accepting  the  B.  P.  Allis  Company  bid.  At  next  council 
meeting,  the  clerk  of  the  council  had  made  up  the  minutes  of  the  meet- 
ing of  January  27,  as  showing  that  the  motion  to  reconsider  had  been 
carried  by  a  vote  of  twelve  in  its.  favor.  Upon  a  reading  of  the  minutes, 
the  correctness  of  the  same  in  this  respect  was  challenged  ,  but  tlie  coun- 
cil, by  a  vote  of  sixteen  for  and  five  against,  voted  to  approve  the  journal 
as  read.  Thereupon  this  action  was  brought  on  January  81,  1896,  to 
enjoin  the  city  officers  from  carrying  out  the  purpose  of  the  council  to 
award  the  contract  to  E.  P.  Allis  Company. 

On  February  5, 1896,  the  plaintiff,  in  the  name  of  the  state,  brought 
an  action  in  mandamus  to  compel  Howard  H.  Burgess,  city  clerk,  to 
correct  the  council  record  of  the  meeting  of  January  27  1896,  so  as  to 
make  it  appear  and  read  that  said  motion  to  reconsider  had  only  eleven 
votes  in  its  favor,  insteadof  twelve  votes  as  the  record  reads,  and  to  havt* 
the  record  or  iournal  show  that  the  motion  was  lost. 
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After  these  two  actions  were  appealed  to  this  court,  an  action  in. 
mandamus  was  commenced  in  this  court,  by  plaintiff  on  behalf  of  the 
state,  against  the  city  council  and  the  members  of  the  council,  asking 
substantially  the  same  relief  as  is  asked  against  the  clerk  in  the  action 
against  him. 

These  three  cases  have  been  tried  together  in  this  court,  with  the 
understanding  that  if  the  cotut  shall  award  the  writ  in  either  or  both  of 
the  cases  in  mandamus,  then  the  court  may  take  its  judgment  therein  as 
res  judicata  in  determining  the  rights  of  the  parties  to  the  injunction  case. 

These  cases  present  the  foUawing  questions  for  the  considerations  of 
the  court : 

1.  The  right  of  John  D.  McClain  to  bring  these  actions. 

2.  Shall  the  court  order  the  city  clerk  to  correct  the  council  journal. 
8.  Shall  the  court  change,  or  order  the  council  to  change  its  journal. 

4.  The  right  of  the  dty  council  to  reconsider  the  motion  of  January 
20, 1896,  by  which  motion  it  rejected  all  the  bids. 

5.  Had  the  council  authority  to  award  the  contract,  after  it  had 
voted  to  reject  all  bids. 

6.  Can  the  contract  be  awarded  to  one  who  is  not  the  lowest  bidder? 
These  questions  will  be  considered  in  the  order  in  which  they  are 

stated. 

First.     The  right  of  John  D.  McClain  to  bring  these  actions. 

The  plaintiff,  under  sec.  1778,  Rev.  Stat.,  served  notice  upon  the 
director  of  law  of  the  city,  requesting  him  to  bring  these  actions,  who 
did  not  bring  them,  and  thereupon  the  plaintiff  instituted  these  pro- 
ceedings. He  has  been  placed  upon  the  witness  stand  to  testify  as  to 
how  he  came  to  bring  these  actions,  and  his  motives  in  doing  so.  Prom 
his  testimony  it  appears  that  he  was  approached  in  this  matter  by 
the  Holly  Manufacturing  company,  and  that  the  Holly  Manufacturing 
Company  has  promised  to  indemnify  him  against  the  costs  and 
expenses  in  prosecuting  these  actions.  He  testifies  that  he  wanted 
to  bring  these  actions  himself,  but  was  not  able  to  undertake 
the  payment  of  the  costs  and  expenses  should  he  fail  in  them.  He  is 
not  a  lesident  of  the  city  of  Cleveland,  but  owns  property  in  the  city 
upon  which  he  pays  taxes.  Some  portions  of  his  testimony  tend  to 
show  that  he  was  manifesting  much  interest  in  this  contract  and  the 
proceedings  to  let  the  same,  prior  to  January  27,  1896 ;  but  it  does  not 
appear  that  he  is  in  any  way  connected  with  the  Holly  Manufacturing  Com-^ 
pany,  further  than  above  stated ;  and  he  does  testify  that  his  purpose  in 
bringing  these  actions  is  to  restrain  the  city  of  Cleveland  from  entering 
into  what  he  regards  an  unlawful  expenditure  of  money,  in  that  the  city  , 
of  Cleveland  is  proposing  to  accept  a  bid  which  is  not  the  lowest  bid  by 
about  ten  thousand  dollars. 

We  think,  under  these  facts,  that  the  plaintiff  had  the  right  to  bring 
these  actions;  and  that,  while  his  success  in  them  may  prove  benefidcd 
to  the  Holly  Manufacturing  Company,  yet  we  think  he  is  sincere  in  his 
claim  that  his  principal  object  is  to  restrain  the  city  from  entering  into 
an  unlawful  contract.  We  therefore  hold,  that  he  had  a  right  to  bring 
these  actions. 

Second.  Shall  the  court  order  the  city  clerk  to  correct  the  council 
journal. 

Section  1755.  Rev.  Stat.,  says: 

'*The  clerk  shall  attend  all  the  meetings  of  the  council  and  make  a 
fair  and  accurate  record  of  all  its  proceedings  and  of  all  rules,  by-laws. 
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resolutions  and  ordinances  passed  by  council,  and  the  same  shall  be  sub- 
ject to  the  inspection  of  all  persons  interested ;  and  in  case  of  his  absence 
from  any  meeting,  the  council  shall  appoint  one  of  its  own  number  to 
perform  his  duties  for  the  time." 

Section  1679,  Rev.  Stat.,  provides : 

*'  The  council,  and  when  of  two  branches,  each  branch,  shall  be  the 
judge  of  the  election,  returns,  and  qualifications  of  its  own  members, 
shall  determine  the  rules  of  its  procedure,  and  keep  a  journal  of  its  pro- 
ceedings, and  may  compel  the  attendance  of  absent  members  in  such 
manner  and  such  penalties  as  may,  by  ordinance,  be  prescribed." 

It  must  be  conceded  that  the  record  required  to  be  kept  by  the  clerk 
as  provided  in  sec.  1765,  is  the  same  as  the  journal  required  to  be  kept 
by  the  council  in  sec.  1679.  Construing  these  two  sections  together,  it 
is  apparent  that  the  council  has  the  right  to  determine  when  the  journal 
truly  sets  forth  its  proceedings ;  and  this  section  gives  to  the  council  the 
right  to  adopt  rules  governing  its  procedures.  Under  this  authority, 
the  council  has  adopted  certain  rules  of  procedure,  in  which  it  has  pro- 
vided that  at  each  regular  meeting  of  the  council,  the  president  of  the 
council  shall  cause  the  journal  of  the  preceding  session  to  be  read  and 
disposed  of,  unless  otherwise  ordered  by  the  council.  These  provisions 
of  the  law  were  intended  to  require  the  clerk  to  make  an  accurate  record 
of  all  the  doings  of  the  council  while  in  session,  which  record  should  be 
presented  to  the  council  at  its  next  meeting  for  examination  and  for  such 
corrections  as  the  council  should  determine  were  necessary,  to  make  the 
journal  fully  conform  to  the  action  of  the  council.  After  the  journal 
has  thus  been  corrected  and  disposed  of  by  the  council,  the  clerk  has  no 
further  right  to  change  the  same.  There  is  no  longer  any  duty  enjoined 
upon  him  by  the  law  to  correct  the  journal  of  the  council.  Mandamus 
can  be  brought  against  him  only  to  compel  him  to  comply  with  some 
plain  duty  placed  upon  him  by  the  law.  If  then,  after  the  journal  has 
been  corrected  and  disposed  of  by  the  council,  he  no  longer  has  any  right 
to  change  the  same,  and  no  longer  is  under  any  such  legal  obligation, 
then  the  court  will  not  order  him  to  do  what  he  is  not  authorized  to  do 
by  law. 

From  this  it  follows  that  the  proceedings  against  the  city  clerk  are 
not  well  founded,  and  the  petition  will  be  dismissed. 

Third.  Shall  the  court  change,  or  order  the  council  to  change  its 
journal. 

As  the  basis  of  this  action,  it  is  claimed  that  when  the  vote  was 
taken  on  January  27,  1896,  to  reconsider  the  motion  of  January  20, 1896, 
rejecting  all  bids,  the  motion  was  not  carried  by  a  legal  vote.  There 
were  present  in  the  council  at  that  meeting,  twenty- two  members.  Upon 
the  roll-call  on  that  motion,  eleven  members  voted  in  favor  of  recon- 
sidering and  awarding  the  contract  to  E.  P.  Allis  &  Company,  and  ten 
voted  against  the  reconsideration.  The  question  to  be  determined  from 
the  vote  is  in  part,  if  not  wholly,  whether  councilman  Jackson  voted  at 
all  on  that  motion.  The  evidence  shows  that  when  the  roll  was  called, 
it  was  customary  for  the  clerk  to  look  at  a  councilman  when  he  called  his 
name,  and  the  councilman's  assent  was  often  given  by  a  nod  of  the  head, 
or  his  dissent  by  a  shake  of  the  head.  The  evidence,  we  think,  shows 
conclusively  that  when  the  roll  was  called,  councilman  Jackson  looked 
at  the  clerk  and  nodded  his  head.  The  clerk  tallied  him  as  voting  in 
favor  of  the  reconsideration.  The  clerk  announced  the  vote  as  twelve 
in  favor  of  reconsideration,  and  ten  against  it.     At  this  point  in  the  pro- 
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ceedings  there  was  much  confusion  in  the  council  chamber,  and  one  mem- 
ber of  the  council  arose  and  claimed  that  two  members  had  not  voted. 
Then  it  was  claimed  that  councilman  Jackson  had  not  voted.  Mr.  Jack- 
son tried  to  stop  the  person  who  was  making  this  claim,  and  told  him  to 
let  it  pass ;  and  when  he  did  this,  he  knew  that  he  was  tallied  as  voting 
in  favor  ol  the  motion.  The  matter  was  pressed,  until  Mr.  Jackson  said 
that  he  had  not  voted,  and  desired  to  be  excused  from  voting,  as  he  had 
been  sick  and  absent,  and  was  not  very  familiar  with  the  matter  under 
consideration.  Thereupon  the  council  voted  eighteen  in  favor  of  excus- 
ing him,  and  two  against.  There  was  some  talk  after  this  action  was 
had  in  the  council,  among  the  members,  as  to  whether  eleven  votes  in 
favor  of  the  reconsideration  would  carry  the  motion  ;  and  it  is  claimed 
that  some  official  of  the  city,  who  was  present  in  the  council  chamber, 
gave  it  as  his  opinion  that  the  motion  would  be  carried  if  only  eleven 
members  voted  in  favor  of  it.  The  evidence  shows  that  the  journal 
clerk,  who  writes  up  the  record  for  the  city  clerk,  commenced  to  write 
the  record  as  soon  as  possible  afler  the  meeting;  that  this  clerk  pro- 
ceeded to  write  the  minutes  of  the  meeting  of  January  27,  1896,  and  had 
written  some  portion  of  them,  when  the  city  clerk  found  that  the 
minutes  were  being  written  up  as  showing  that  only  eleven  members 
voted  in  favor  of  the  reconsideration.  Thereupon  he  had  certain 
portions  of  the  minutes  erased  and  written  up  as  showing  that  twelve 
members  voted  in  favor  of  the  motion;  and  the  journal  as  thus  written, 
was  presented  to^he  city  council  at  its  next  regular  meeting ;  and  when 
read,  a  motion  was  made  to  strike  out  the  number  twelve,  and  insert 
number  eleven  as  voting  in  favor  of  the  motion.  Mr.  Jackson  then  said 
to  the  council  that  he  had  undoubtedly  given  the  clerk  to  understand, 
by  the  nod  of  his  head  when  the  roll  was  called,  that  he  voted  in  favor 
of  the  motion.  The  vote  was  taken  by  the  council,  and  after  a  full  con- 
sideration of  the  matter,  the  council  voted  sixteen  in  favor  of  approving 
the  journal  as  it  was  written,  and  five  members  voted  against  it. 

The  law  requires  that  a  majority  of  all  the  members  elected  to  the 
council  are  necessary  to  carry  the  motion  of  January  20,  1896,  and  the 
rules  of  the  council  provide  : 

"That  any  action  of  the  council  as  to  the  passage  of  an  ordinance 
for  the  payment  of  claims  may  be  reconsidered  by  motion  if  the  motion 
to  reconsider  be  made  not  later  than  the  next  regular  meeting  after  such 
action  was  taken ;  and  also  that  every  member  present  shall  vote  on  the 
call  of  the  'yeas*  and  'nays'  unless  excused  by  the  unanimous  consent  of 
the  council. 

The  city  council  is  a  legislative  body,  and  the  question  which  is 
here  presented,  is  one  which  relates  to  its  proceedings  as  such  a  body ; 
and  it  affirmatively  appears  that  the  question  which  is  now  submitted  to 
this  court  upon  mandamus,  was  made  in  the  council  itself;  and  upon 
consideration  after  hearing  evidence  on  the  question  of  approving  the 
journal,  this  legislative  body  determined  that  its  record,  as  made,  was  ac- 
cording to  the  facts.  There  is  no  suggestion  of  fraud,  or  collusion,  or 
bad  faith,  and  the  court  is  asked  to  determine  whetlier  the  council 
reached  the  right  conclusion  or  not,  in  approving  its  journal.  We  think 
that  the  jurisdiction  of  the  council  in  this  matter  is  final  and  conclusive, 
in  the  absence  of  any  charge  of  fraud  or  bad  faith  in  the  matter,  and 
that  this  court  will  not  inquire  into  the  accuracy  of  that  record  any  more 
than  it  will  inquire  into  the  motives  which  prompted  the  members  of  the 
city  council  in  voting  as  they  did.     We   think  it  is  not  clear  by  any 
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means  that  the  council  did  not  determine  this  question  correctly,  upon 
the  evidence  as  it  is  presented  before  us.  There  is  no  doubt,  as  Mr. 
Jackson  and  the  clerk  both  testify,  that  he  voted  in  favor  of  the  motion. 
Whether  he  intended  to  so  vote  or  not,  it  does  not  appear  that  he  did 
not  vote,  and  it  appeared  to  the  council  when  they  approved  their  jour- 
nal, that  he  intended  the  clerk  to  understand  that  he  voted  in  favor  of 
the  motion,  and  the  members  had  not  all  voted  to  excuse  him  from  vot- 
ing as  the  rule  requires. 

The  petition  against  the  council  asking  the  court  to  change,  or  or- 
der the  council  to  change  its  journal,  is  dismissed. 

Fourth.  The  right  of  the  city  council  to  reconsider  the  motion  of 
January  20, 1896,  by  which  motion  it  rejected  all  the  bids. 

If  the  council  has  not  this  right,  then  the  motion  to  reconsider,  it  is 
claimed,  has  no  effect ;  and  the  action  of  the  council  still  stands,  that  all 
the  bids  are  rejected.     Beach  on  Public  Corporations,  sec.  366,  says : 

"The  general  rule  is  settled  beyond  dispute,  that  action  taken  by  the 
town  meeting  may  be  reconsidered  and  rescinded  at  the  same  meeting, 
or  at  any  adjourned,  or  at  any  other  subsequent  meeting;  and  a  vote  not 
to  reconsider  a  previous  vote  taken  at  the  same  meeting,  does  not  abridge 
the  power  of  after  meetings  over  that  vote.  Where  there  is  a  vote  in 
the  negative,  the  voters  may  nevertheless,  at  the  same  or  any  other  meet- 
ing, rescind  the  vote,  and  pass  measures  in  the  affirmative,  or  they  may 
take  inconsistent  action  without  formally  rescinding  the  vote.  If  the 
votes  are  repugnant,  the  former  is  rescinded  by  implication." 

And  in  sec.  297: 

"It  is  the  undoubted  right  of  corporate  bodies,  unless  clearly  re- 
strained by  legislative  enactment,  to  reconsider  a  vote  as  olten  as  they 
see  fit,  or  to  rescind  the  same,  provided  vested  rights  are  not  disturbed, 
up  to  a  time  when  by  a  conclusive  vote,  accepted  as  such  by  itself,  a  de- 
termination has  been  reached.  They  may  adopt  rules  as  to  the  time 
when  reconsideration  may  be  moved,  and  it  is  not  necessary  to  the  valid- 
ity of  the  resolution  to  reconsider,  that  it  should  be  moved  by  one  who 
voted  originally  with  the  majority ;  and  a  board  of  aldermen,  which  has 
indefinitely  postponed  action  on  a  resolution  of  the  common  council,  can 
afterwards  rescind  that  action  and  pass  the  resolution." 

There  are  a  large  number  of  authorities  cited  in  the  note  that  fully 
sustain  the  text  of  the  author. 

To  the  same  effect  is  sec.  290  in  Dillon  on  Municipal  Corporations. 

"At  any  time  before  the  rights  of  third  persons  have  attached,  a 
council  or  other  corporate  body  may,  if  consistent  with  its  charter  and 
rules  of  action,  rescind  previous  votes  and  orders." 

The  rule  of  the  council  governing  the  matter  of  reconsideration  has 
already  been  given.     The  rule,  however,  has  some  limitations. 

"If  a  vote  of  the  town  has  given  a  cause  of  action  against  it,  no 
subsequent  proceedings  can  impair  or  dispute  this  vested  right ;  and  it  is 
generally  true  that  rights  of  third  parties  resting  on  a  vote,  cannot  be  di- 
vested by  reconsideration." 

Another  exception  to  the  general  rule  is : 

*'  If  a  vote  has  accomplished  its  purpose  and  wrought  out  the 
intended  result,  its  force  is  spent,  and  an  attempt  to  reconsider  it  is 
futile." 

These  authorities  seem  to  establish  the  right  of  the  city  council  to 
rescind  the  motion  of  January  20, 1896,  unless  it  shall  appear  that  under 
the  motion  of  January  20,  1896,  there  had  become  vested  rights,  or  that 
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tbat  motion  so  fully  disposed  of  the  entire  subject  matter,  that  the  coun- 
cil could  take  no  further  action  upon  the  same. 

Had  the  city  council  awarded  this  contract  to  the  Holly  Manufac- 
turing Co.,  instead  of  rejecting  all  bids,  then  we  can  see  how  the  Holly 
Manufacturing  Co.,  would  have  had,  under  that  vote,  a  vested  right;  but 
it  is  equally  clear  that,  under  the  vote  to  reject  all  bids,  the  Holly  Manu- 
facturing Co.  obtained  no  vested  right.  The  motion  to  reject  all  bids, 
did  not  dispose  of  the  matter  before  the  council  so  fully  that  it  could  not 
reconsider.  There  is  no  such  limitation  in  the  law,  and  authorities,  so 
far  as  we  have  seen  any  upon  the  subject,  are  that  the  council,  after 
rejecting  all  bids,  may  reconsider  that  vote,  and  award  the  contract ;  or, 
if  the  contract  is  awarded  to  a  bidder,  and  he  refuses  or  fails  to  enter  into 
tbe  same,  the  council  may  thereafter  award  the  contract  to  another  bidder. 
In  Ross  V.  Stockhouse,  114  Ind.,  200,  it  is  held  that: 

*'  A  board  which  has  rejected  9II  bids  received  in  pursuance  of  due 
notice  of  the  letting  of  a  contract  for  a  street  improvement,  may  at  a  sub- 
sequent meeting,  without  a  readvertising  for  bids,  reconsider  the  vote  of 
rejection  and  award  the  contract  to  one  of  the  original  bidders." 

In  Kinsell  v.  City,  7  N.  Y.  Supplement,  817,  the  court  decided : 

"  The  common  council  may  reject  any  or  all  of  the  proposals,  if  they 
shall  deem  it  for  the  interest  of  the  city ;  and  if  either  of  said  proposals  is 
deemed  favorable  to  the  city,  the  common  council  may  direct  the  mayor 
and  city  clerk  to  contract  with  the  party  whose  proposal  is  accepted." 

In  this  case,  after  bids  for  constructing  a  sewer  were  opened,  and  the 
coancil  passed  a  resolution  awarding  the  contract  to  the  lowest  bidder,  he 
failed  to  enter  into  the  contract,  and  the  council  at  the  next  meeting 
reconsidered  the  motion  awarding  the  contract,  and  awarded  the  contract 
:o  the  next  lowest  bidder.     The  court  held  that  the  proceeding  was  legal. 

It  is  apparent,  then,  from  the  very  nature  of  the  proceeding,  and 
from  the  authorities,  that  the  council  had  authority  to  award  the  contract 
after  it  had  voted  to  reject  all  bids. 

Sixth.  Can  the  contract  be  awarded  to  one  who  is  not  the  lowest 
bidder? 

This  question  involves  an  examination  of  the  statutes,  to  determine 
tinder  which  provision  this  contract  was  let.  Sec.  76  of  the  Federal 
Plan  Law,  points  out  how  the  city  is  to  proceed  in  case  of  an  improve- 
ment or  repair  or  purchase  of  supplies,  where  the  cost  exceeds  five  hun- 
dred dollars ;  and  paragraph  6  ot  that  section  provides : 

''  If  the  work  bid  for  embraces  both  labor  and  material,  they  shall  be 
separately  stated,  with  the  price  thereof." 

Paragraph  6  reads : 

'*  None  but  the  lowest  and  best  responsible  bid  shall  be  accepted 
when  such  bids  are  for  labor  and  material  separately,  but  the  council  may, 
at  its  discretion,  reject  all  the  bids,  or  accept  any  bid  which  may  be  the 
lowest  aggregate  cost,  when  reccommetided  by  the  board  of  control." 

This  provision  of  paragraph  6  seemed  to  refer  entirely  to  cases  where 
labor  and  material  may  be  bid  for  separately ;  that  separate  bids  may  be 
tendered  and  accepted  when  they  are  the  lowest  and  best  responsible  bids; 
but  if  the  fractional  bids  are  not  lower  than  any  one  bid  which  includes 
all  the  fractional  parts,  or  is  the  aggregate  of  aU  of  them,  then  the  aggre- 
gate bid  may  be  accepted. 

Section  794  applies  to  cities  and  towns  and  villages  among  other  corpo- 
rations and  boards^  but  this  section  makes  it  imperative  that  the  officer, 
board  or  authority  calling  for  the  bid,  shall  require  separate  and  distinct 
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Eoposals  to  be  made  for  furnishing  the  materials  for  doing  the  work,  or 
►th,  in  their  or  his  discretion,  for  each  separate  and  distinct  trade  or 
kind  of  mechanical  labor  or  employment,  or  business  necessary  to  be 
tised  in  making  such  public  improvement.  In  this  respect,  the  statute  is 
similar  to  the  one  in  the  Federal  Plan  Law.  It  would  seem  from  the 
notice  inviting  the  bids,  that  the  city  was  not  proceeding,  as  to  the  char- 
acter of  the  bids,  under  either  of  these  provisions  of  law.  The  notice 
fully  provides  for  a  pumping  engine,  and  that  all  steam  pipes,  fixtures, 
water  pipes,  mains,  valves  and  labor  are  to  be  furnished  with  the  pump. 
The  bid  called  for  is  a  unit,  and  gives  no  opportunity  to  anyone  to  bid 
separately  on  material  or  labor  or  anything  else  called  for  in  the  notice. 
The  Federal  Plan  I>w  places  the  waterworks  of  the  city  under  the  man- 
agement of  the  director  of  public  works  of  the  city,  who  takes  the  place 
of  the  trustees  or  board  under  the  provisions  as  provided  for  in  the  gen- 
eral law  of  the  stale  pertaining  to  waterworks ;  and  any  authority  in  the 
law  vested  in  the  trustees  or  board,  is  now  vested  in  such  director. 

Section  2416,  Rev.  Stat.,  provides : 

"  The  trustees  or  board  shall  be  authorized  to  make  contracts  for  the 
building  of  machinery,  waterworks,  buildings,  reservoirs,  and  the  enlarge- 
ment and  repair  thereof,  and  the  manufacture  and  laying  down  of  pipe, 
and  the  furnishing  and  supplying  with  connections  all  necessary  fire 
hydrants  for  fire  department  purpose,  and  keeping  the  same  in  repair, 
and  for  all  other  necessary  purposes  to  the  full  and  efficient  management 
and  construction  of  waterworks." 

Section  2419,  Rev.  Stat.,  provides: 

**  The  trustees  or  board,  before  entering  into  any  contract  for  work  to 
be  done,  the  estimated  cost  of  which  exceeds  five  hundred  dollars,  shall 
cause  at  least  two  weeks'  notice  to  be  given,  in  one  or  more  daily  news- 
papers of  general  circulation  in  the  corporation,  that  proposals  will  be 
received  by  the  trustees,  for  the  performing  of  the  work  specified  in  such 
notice ;  and  the  trustees  shall  contract  with  the  lowest  bidder,  if  in  their 
opinion  he  can  be  depended  on  to  do  the  work  with  ability,  promptness, 
and  fidelity ;  and  if  such  be  not  the  case,  the  trustees  may  award  the  con- 
tract to  the  next  lowest  bidder,  or  decline  to  contract,  and  advertise 
again." 

The  notice  seems  in  all  its  parts  and  purposes  to  have  been  made 
under  this  section  of  the  law.  It  is  not  made  to  harmonize  with  the  pur* 
pose  and  intent  of  the  provisions  of  the  Federal  Plan  I>w,  nor  of  the 
general  provisions  of  the  law  as  found  in  sec.  794 ;  nor  do  the  bids  in  any 
manner  purport  to  be  made  under  those  sections ;  and  it  is  evident  that 
those  sections  were  not  intended  to  apply  to  a  matter  of  this  kind.  And 
sec.  2419  is  one  under  which  the  city  authorities  had  a  right  to  call  for 
bids.  They  have  called  for  bids  under  this  section.  The  bids  have  been 
made  to  conform  to  these  provisions,  and  it  is  under  this  section  that  the 
authority  of  the  city  to  award  the  contract  is  to  be  determined.  This 
section  gives  to  the  city  an  option  to  award  the  contract  to  the  lowest 
bidder,  if  in  their  opinion  he  can  be  depended  upon  to  do  the  w(»rk  with 
ability,  promptness  and  fidelity ;  and  if  such  be  not  the  case,  then  tl»ey 
may  award  it  to  the  next  lowest  bidder,  or  decline  to  contract.  This  sec- 
tion places  this  option  entirely  upon  the  opinion  of  the  city  authority, 
and  the  court  certainly  cannot  interfere  with  that  opinion. 

In  this  case,  proof  has  been  introduced  as  to  the  character  of  the  bid- 
ders, and  it  is  claimed  that  the  Holly  Co.  is  fully  capable  of  doing  this 
work  with  ability,  promptness  and  fidelity.    There  is  no  claim  here  that 


Digitized  by 


Google 


vm. ciRCurr  courts. 365 

SUte  ex  rel.  McClain  t.  Clevelmnd  (Coancil)  et  «L 

the  city  is  in  any  matter  acting  fraudulently  or  by  way  of  collusion  to 
evade  the  intent  of  this  statute ;  and  for  aught  that  appears  in  the  case» 
it  is  acting  honestly,  and  with  an  opinion  that  has  to  it  some  foundation. 
The  city  under  this  statute  had  the  right  to  reject  the  Holly  bid,  and 
accept  the  bid  of  the  AUis  company.  The  duty  and  discretion  of  decid* 
ing  this  question  is  imposed  upon  the  city  authorities,  and  not  upon  us. 
The  plaiuiifiPs  petition  for  an  injunction  is  dismissed. 

Marvin,  J.  (dissenting  opinion.) 

I  ag^ee  with  the  result  reached  in  the  two  mandamus  cases ;  but  I 
have  not  been  able  to  agree  with  my  associates  in  the  injunction  case. 
The  Federal  Plan  Law,  it  seems  to  me,  undertook  to,  and,  I  think,  did 
provide  a  plan  of  government  for  the  city  of  Cleveland,  and  a  means  of 
letting  contracts  by  the  city  of  Cleveland.  If  it  be  true  that  the  direc- 
tor of  public  works  of  the  city  of  Cleveland  has  all  the  authority  that 
the  trustees  of  waterworks  have  under  the  general  statute,  then  it  would 
seem  to  follow  that  the  contract  in  a  case  like  this  must  be  let  by  the 
director  of  public  works.  Section  2415,  Rev.  Stat.,  provides  that  the 
trustees  of  waterworks  may  make  contracts.  Now,  so  far  as  I  have 
understood  this  case,  it  has  not  been  claimed  that  the  director  of  public 
works  could  have  let  this  contract.  The  city  authorities  do  not  seem  to 
have  acted  on  that  idea;  and  it  was  awarded  by  the  council. 

It  must  be  conceded  that  as  to  the  course  to  be  pursued  in  a  case  like 
this  the  legislation  is  not  plain.  Section  76  of  the  Federal  Plan  Law 
provides : 

"  When  the  corporation  makes  an  improvement  or  repair,  or  pur- 
chases any  supplies,  the  cost  of  which  will  exceed  $500,  it  shall  proceed 
as  follows : 

'*  Then  follows  the  various  sub-divisions  of  the  section,  No.  6  being 
as  follows : 

"  None  but  the  lowest  and  best  responsible  bid  shall  be  accepted  when 
such  bids  are  for  labor  and  material  separately,  but  the  council  may,  at  its 
discretion,  reject  all  the  bids  or  accept  any  bid  which  may  be  the  lowest 
aggregate  cost,,  when  recommended  by  the  board  of  control." 

Now,  it  is  conceded  that  it  is  not  plain  as  to  what  is  to  be  done,  except 
where  the  bids  are  to  be  separate — for  different  things  to  be  furnished  or 
done.  This  subdivision,  as  has  been  said  in  the  opinion  already  delivered, 
is  substantially  like  section  794  of  the  statute.  That  section  is  construed, 
in  the  main,  with  section  799,  in  State  v.  Commissioners,  89  Ohio  St.,  188, 
where  Judge  Doyle  delivered  the  opinion.  In  that  case  Judge  Doyle  took 
occasion  at  least  twice  in  the  opinion  to  say  that  the  court  does  not 
.  undertake  to  say,  under  the  language,  that  the  contract  is  to  be  let  to  the 
lowest  and  best  bidder,  whether  there  is  a  greater  discretion  than  where  it 
is  to  be  let  to  the  lowest  bidder.  But  pursuing  the  matter  for  a  moment 
further  as  to  whether  the  contract  is  to  be  awarded  by  the  council  or 
director  of  public  works.  As  I  have  said,  the  council  seems  to  have  pro- 
ceeded upon  the  idea  that  it  was  to  be  awarded  by  the  council ;  and  I 
believe  that  that  was  the  intention  of  the  federal  plan  and  of  this  sub-di- 
vision 6  of  the  statute,  although  the  language  is  not  plain,  and  there  is  no 
other  provision,  so  far  as  I  know,  and  I  have  looked  with  some  care,  for 
the  letting  of  CDUtracts.  Now,  that  being  so,  if  this  contract  is  to  be  let 
under  that  statute,  it  must  be  either  let  to  the  lowest  and  best  respon- 
sible bidder,  or  to  the  lowest  responsible  bidder.  My  own  opinion  is  that 
in  no  event  can  the  contract  be  let  to  any  but  the  lowest  bidder ;  and  if 
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he  is  not  the  best  bidder,  the  council  may  reject  the  bids  and  again 
advertise.  I  think  the  whole  spirit  of  the  statute  requiring  competitive 
bidding  is  in  accordance  with  that  view. 

The  only  general  statute  which  provides  for  letting  to  the  lowest  and 
best  bidder  is  sec.  794,  and,  as  I  have  said,  the  Supreme  Court,  in  the 
case  to  which  I  have  called  attention,  where  the  decision  was  made  by 
Judge  Doyle,  expressly  avoided  determining  whether  there  may  be  a  let- 
ting of  the  contract  to  other  than  the  lowest  bidder. 

Under  sec.  2419,  which  has  been  constructed  by  the  circuit  court  of 
Hamilton  county,  to  which  attention  has  been  called  in  the  opinion 
already  delivered,  the  discretion  is  plainly  left  with  the  public  authorities; 
because  that  provides  that  the  contract  shall  be  let  to  the  lowest  bidder  if 
in  their  opinion  he  can  be  depended  on  to  do  the  work  with  ability, 
promptness  and  fidelity ;  and  if  such  is  not  the  case,  the  contract  may  be 
let  to  the  next  lowest  bidder.  There  is  clearly  a  discretion  left.  There 
is  a  discretion  left  under  my  construction  of  this  statute,  subdivision  6  ot 
sec.  76.  If  in  the  judgment  of  the  authorities  the  lowest  bidder  is  not 
the  best  bidder,  they  may  reject  all  bids.  Now,  to  illustrate  the  diflSculty 
that  I  think  comes  from  taking  any  other  view— the  object  of  the  statute 
being  to  secure  the  benefit  of  competitive  bidding — take  this  case :  The 
answer,  among  other  things,  says  that  the  pump,  with  the  appurtenances, 
that  the  E.  P.  Allis  Co.  propose  to  furnish,  weighs  100  tons  more  than 
the  one  that  the  Holly  Company  proposes  to  furnish.  But  it  does  not 
follow  that  because  the  E.  P.  Allis  Co.  will  furnish  the  apparatus  desired 
for  $64,000,  weighing  so  much  more  than  the  one  that  the  Holly  Com- 
pany propose  to  furnish,  that  the  Holly  Company  if  it  had  the  oppor- 
tunity to  bid  for  an  apparatus  of  this  additional  weight,  would  not  still  be 
the  lowest  bidder.  There  has  been  no  opportunity,  so  far  as  appears  in 
this  case,  for  anybody  to  bid  on  a  pump  that  should  weigh  the  additional 
100  tons ;  and  it  would  seem  to  me  that  the  course  to  be  pursued  would 
be  to  reject  all  these  bids  and  advertise  again.  If  it  is  desirable  that  the 
pump  and  its  appurtenances  shall  weigh  100  tons  more  than  it  is  said  the 
Holly  Company  apparatus  weighs,  let  the  advertisement  indicate  the 
weight  the  apparatus  shall  have — that  it  shall  not  be  less  than  a  given 
amount.  It  seems  to  me  that  it  is  in  direct  violation  of  the  spirit  of  the 
statute  to  say  that  a  contract  may  be  let  to  a  bidder  not  the  lowest,  who 
is  a  responsible  bidder  and  who  complied  with  the  conditions  of  the 
notice ;  and  in  my  judgment,  in  a  case  like  this,  where  the  separate  parts 
are  not  to  be  bid  for  separately,  it  must  b^  let  to  the  lowest  bidder  or  not 
at  all.    Then  there  is  subdivision  8  under  this  section. 

**  If  two  or  more  bids  are  equal  for  the  whole  or  any  part  of  the 
work,  but  are  lower  than  any  others,  either  may  be  accepted,  but  in  no 
case  shall  the  work  be  divided  between  them. 

It,  therefore,  seems  to  ha^e  been  the  intention  of  the  legislation  to 
let  these  contracts  to  the  lowest  bidder  who  can  conform  to  all  the 
requirements,  and  who  is  responsible  and  will  give  the  proper  bond. 

Now,  without  stopping  to  give  any  others,  these  are  some  of  the 
reasons  for  di.ssenting  from  the  opinion  of  the  majority  of  the  court  in 
the  case  brought  by  McClain  for  an  injunction. 
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ADMINISTRATORS— APPEAU 

[Hardin  Circuit  Court,  February  Term,  1898.] 
Day,  Price  and  Norris,  JJ. 

John  T.  Harris  v.  Magdalena  Westervelt. 

1.  Proceeding  to  Remove  Administrator  and  to  Procbbd  Against  Sama 

POR  CONCBAIflNG  ASSKTS  MAY  BB  UNITBD. 

It  is  not  improper  for  a  creditor  who  deaires  the  removal  of  administrator  and 
desires  to  pioceed  against  the  same  person  for  concealing  assets  of  the  «3- 
tate,  to^  unite  the  two  in  one  complaint 

2.  Such  Proceeding  may  bb  Afpbai^bd. 

Such  a  proceeding  is  appealable  under  sec.  5407,  Rev.  Stat. 

Error  to  the  Court  of  Common  Pleas  of  Hardin  county. 

On  June  11. 1896,  the  plaintiflF  filed  in  the  probate  court  of  HArdin 
county,  his  application,  in  fonn  an  affidavit,  setting  forth,  in  substance^ 
that  he  was  a  creditor  and  interested  in  the  proper  administration  of  the 
estate  of  William  Westervelt,  deceased ;  that  the  defendant  Magdalena 
Westervelt  was  widow  of  the  deceased  William  Westervelt,  and  admin- 
istratrix of  his  estate ;  that  the  said  administratrix  unlawfully  and  fraud- 
ulently conceals  and  withholds  from  the  inventory  and  refuses  to  have 
inventoried  as  assets  of  the  said  estate,  certain  personal  property  de- 
scribed, and  of  the  value  of  some  $1,600.00 ;  that  there  are  unsettled 
claims  and  demands  existing  between  the  administratrix  and  the  estate, 
which  are  the  subject  of  controversy  between  the  said  administratrix 
and  affiant  and  other  creditors  and  interested  persons ;  and  praying  for 
the  removal  of  the  administratrix,  the  appointment  of  a  new  one,  and 
that  a  proceeding  as  provided  by  law  be  had  to  this  end,  that  said  con- 
cealed property  be  added  to  the  inventory  as  assets  of  the  said  estate. 
On  June  22, 1896,  upon  notice,  the  probate  cottrt  heard  and  disposed  of 
the  application.  An  entry  was  made  upon  the  journal  finding  in  favor  ot 
the  administratrix  on  all  the  propositions  involved,  and  against  the  appli- 
cant Harris;  that  no  controversies  exist  between  the  administratrix  and 
•creditors  of  the  estate  with  respect  to  unsettled  claims  and  demands; 
that  the  personal  property,  set  out  and  described  in  the  application  and 
said  to  be  concealed  assets  of  the  said  estate,  is  not  assets  of  the  estate, 
but  is  the  property  of  the  said  Magdalena  Westervelt ;  that  no  cause  is 
shown  ior  the  removal  of  the  administratrix,  and  the  application  is  dis- 
allowed and  dismissed  with  a  judgment  against  Harris  for  the  costs  of 
the  proceeding.  Harris  gave  notice  of  his  intention  to  appeal  the  matter 
to  the  court  of  common  pleas,  and,  within  the  time  provided  by  the 
statute,  gave  an  undertaking  for  appeal  in  an  amount  fixed  by  the  court, 
and  perfected  an  appeal  if  the  matter  is  appealable  under  the  provisions 
of  the  statute.  The  common  pleas  court,  on  motion,  dismissed  the 
appeal  on  the  ground:  **No  appeal  lies  from  the  order  of  the  probate 
court  in  said  proceeding."  Harris  saved  an  exception  to  this  ruling  of 
the  court,  and  prosecutes  error  here  to  obtain  reversal  of  the  order  dis- 
missing the  appeal. 

Day,  J. 

The  single  question  presented  by  this  record  is :  Does  appeal  lie» 
under  the  provisions  of  law,  from  the  probate  court  in  such  matter  or 
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proceeding?  And  the  question  can  only  be  correctly  answered  by  a 
proper  determination  of  the  character  of  the  proceeding.  The  statutory 
provisions  for  appeal  from  the  probate  to  the  common  pleas  court,  are 
simple  and  so  clear  and  definite  as  to  leave  but  little,  if  any,  room  for  dif- 
ference of  opinion  as  to  what  matters  are  and  are  not  appealable.  And 
as  in  this  case,  the  controversy  is  not  as  to  the  law  of  the  case — as  to 
what  the  provisions  of  law  are,  but  rather  as  to  the  character  of  the  pro- 
ceeding itself.  Is  it  of  such  character  that,  under  the  plain  provisions  of 
the  statute,  appeal  lies? 

What  then  was  this  proceeding?  If  it  was  merely  to  obtain  the 
removal  of  an  executor  or  administrator  and  the  appointment  of  a  new 
one,  no  appeal  lies.  In  such  case  the  statute  makes  no  provision  for 
appeal ;  and  the  Supreme  Court  has  held  that  none  lies.  If,  however,  it 
was  a  proceeding  against  a  person  suspected  of  having  concealed, 
embezzled  or  conveyed  away  property  or  assets  of  the  estate  of  a  deceased 
person,  by  the  express  provision  of  sec.  6407,  Rev.  Stat.,  it  is  appealable. 
If  such  was  the  character  of  the  proceeding  in  question,  an  appeal  was 
properly  perfected,  and  the  lower  court  was  in  error  in  summarily  dis- 
missing plaintifiF  out  of  court. 

Counsel  for  defendant,  with  zeal  and  persistence,  asserts  it  was  a 
proceeding  to  procure  the  removal  of  the  administratrix,  and  of  course 
not  appealable,  there  being  no  provision  for  appeal  in  such  case.  Counsel 
for  plaintifif,  with  equal  zeal  and  persistence,  contend  it  was  a  proceeding 
against  a  person  suspected  of  having  concealed  property  and  assets  of 
the  estate  of  William  Westervelt,  deceased,  and  appealable,  of  course, 
by  the  express  provision  of  the  statute.  It  may,  with  propriety,  be  said 
that  both  are  to  an  extent  right,  from  the  standpoint  assumed  by  them. 
A  careful  reading  of  the  complaint  filed  by  Harris  discloses,  that  it  was 
a  proceeding  to  procure  the  removal  of  an  administrator  and  the  appoint- 
ment of  another  one.  It  was  also  **  a  proceeding  against  a  person  sus- 
pected of  concealing  assets  of  the  estate ; "  and,  that  a  proceeding  of 
such  dual  character  was  entirely  legitimate  and  proper,  there  can  be  but 
little,  if  any,  doubt.  The  alleged  improper  administratrix  and  concealer 
of  assets,  consisted  of  one  and  the  same  person  ;  and  it  is  the  policy  of 
the  law  to  minimize  litigation  in  the  number  of  actions  and  proceedings 
that  may  properly  be  instituted  and  maintained ;  and  to  that  end,  by 
express  provision  of  law,  the  joinder  of  various  differing  causes  of  action, 
in  a  single  proceeding  is  provided.  It  would  seem,  theiefore*,  that  it 
could  not  be  improper,  if  under  the  provisions  of  sec.  6017,  Rev.  Stat.. 
a  creditor  desired  the  removal  of  an  administrator,  and  also,  under  sec. 
6053,  desired  to  proceed  against  the  same  person  for  concealing  assets  of 
the  estate,  to  unite  the  two  in  one  complaint  and  pray  relief  concerning 
both  in  the  one  proceeding.  That  is  precisely  what  was  done  in  this 
case,  and  we  think  properly. 

The  first  complaint  contained  in  the  motion  is  that  the  administra- 
trix is  concealing  property  and  assets  of  the  estate,  and  the  property  is 
described  with  particularity.  The  second  complaint  is  that  there  are 
differences  existing  between  the  administratrix  and  the  creditors  of 
which  the  affiant  is  one,  as  to  claims  of  the  admini&tiatrix,  that  are  liable 
to  lead  to  litigation,  as  ground  for  the  removal  of  the  adui:nistratrix. 
The  prayer  is,  for  removal  of  the  administratrix  and  the  appointment  of 
another  one  ;  and,  such  proceeding  as  will  add  the  concealed  property  to 
the  inventory,  as  assets  of  the  estate. 
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The  questions  raised  and  presented  by  the  a£Bdavit  filed,  were  sub- 
mitted to  and  decided  by  the  probate  court,  and  final  judgment  entered 
thereon.  All  the  propositions  involved  were  adjudged,  and  the  judgment, 
if  allowed  to  stand,  will  constitute  a  bar  to  any  subsequent  proceeding 
against  the  administratrix  for  the  same  alleged  concealment  of  assets  ot 
the  estate ;  so  that  a  final  judgment  was  entered  against  the  plaintiff  in  a 
proceeding  against  a  person  suspected  of  concealing  assets,  from  which 
plaintiff  has  the  right  of  appeal  in  virtue  of  the  provisions  of  the  statute, 
unless  something  has  intei*vened  by  which  the  right  of  appeal  has  been 
taken  away.  Nothing  has  intervened — nothing  unusual  has  got  into 
the  case,  unless  it  is  unusual  to  hear  and  determine  two  separate 
independent  propositions  in  one  proceeding ;  and  it  is  not  claimed  or 
believed,  ihat  the  mere  fact  that  the  "  proceeding  against  a  person  sus- 
pected of  concealing  assets,"  was  disposed  ot  in  connection,  and  in  the 
same  proceeding,  with  an  ''application  for  the  removal  of  an  administra- 
tor," would  change  its  character  in  any  respect,  or  in  any  way  affect  the 
matter,  so  as  to  make  it  non-appealable.  Il  this  is  correct,  the  right  of 
appeal  remained  unaffected,  and  the  plaintiff  in  error  having  taken  the 
necessary  steps  in  time,  perfected  an  appeal  in  the  matter,  and  the  lower 
court  was  in  error  in  dismissing  it. 

The  judgment  is  reversed,  with  costs.  The  motion  to  dismiss  the 
appeal  is  overruled  and  the  cause  remanded  for  further  proceeding 
according  to  law. 

Frank  C.  Dougherty,  for  plaintiff  in  error. 

Smick  &  Hoge^  for  defendant  in  error. 


JUDGMENT— SUMMONS. 

[Hamilton  Circuit  Court,  June,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

L.  W.  RicHTER  v.  A.  W.  Thornton  bt  At. 

Summons  mtst  bb  Sbrvbd  at  ucast  Thrbb  Days  Bbforb  Timb  op  Appbar^lkcb. 
Where  service  of  summons  is  had  less  than  three  days  before  the  day  of  appear- 
ance, the  judgment  rendered  in  such  action  is  void. 

Hbard  on  Appeal  to  the  common  pleas,  raising  the  question 
whether  the  magistrate  obtained  jurisdiction. 

Smith,  J. 

Section  6476,  Rev.  Stat.,  provides  that  unless  accompanied  with  an 
order  to  arrest,  the  summons  must  be  served  at  least  -three  days  before 
the  time  of  appearance.     This  was  not  done  in  this  case. 

It  is  clear  that  the  decisions  of  the  courts  of  the  country  on  the 
question  whether  a  judgment  so  rendered  is  absolutely  void  or  only 
erroneous  are  in  direct  conflict.  We  are  of  the  opinion,  however,  that 
the  weight  of  authority  is  that  such  a  judgment  is  absolutely  void,  and 
that  such  is  the  tendency  ot  the  decisions  in  Ohio,  though  there  is  none 
on  the  exact  question.  We  think  that  the  decision  of  the  common  pleas 
so  holding  was  right,  and  the  action  of  the  plaintifl"  will  be  dismissed. 

Scott  Bonkam^  for  plaintiff. 

W.  L.  Avery  and  Herbert  fenney,  for  defendant. 
8    O.  C.  D.         24 
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PARTNERSHIPS— SERVICES. 

[Hamilton  Circuit  Court,  December,  1892.] 
Gborgb  Shumard  v.  a.  L.  Gang. 

TAXUjmM  TO  Form  ▲  Vartnvbshif, 

Where  A  and  B  agree  to  form  a  partnership,  and  on  account  of  B*s  failure  to  com- 
ply with  his  piurt  of  the  contract,  such  partnership  agreement  was  never  con- 
summated :  HeUi,  that  B  could  not  recover  from  A  for  any  services  rendered 
during  the  tuchaate  agreement  to  form  a  partnership,  there  being  no  agree- 
ment to  pay  B  for  such  services  and  the  law  will  not  imply  a  promise  to  pay 
for  them. 

Brror  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

The  judgment  in  this  case  must  be  reversed  for  the  reason  that  the 
trial  court  erred  in  refusing  to  grant  a  new  trial  on  the  ground  that  the 
verdict  of  the  jury  was  against  the  weight  of  the  evidence. 

In  the  first  place  there  is  not  a  particle  of  proof  in  the  bill  of  ex- 
ceptions that  fixed  any  value  to  the  services  of  the  defendant,  rendered 
as  to  claims  for  the  plaintifiF,  but  the  jury  ordered  him  therefor  over  $140. 
If  the  evidence  of  value  was  given  on  the  trial,  it  was  not  brought  into 
the  bill  of  exceptions,  and  of  course  can  not  be  considered  by  us. 

'*  It  is  conceded  by  the  counsel  for  the  defendant  in  error,  that  if  a 
partnership  did  exist  between  the  parties  at  the  time  the  services  were 
rendered,  that  Gano  has  no  right  to  recover  therefor.  His  claim  is  that 
there  was  in  fact  no  partnership,  as  the  putting  in  of  |500  was  a  condi- 
tion precedent  to  the  begining  of  the  partnership.  To  say  the  least,  it  is 
very  doubtful  on  the  evidence  whether  this  proposition  is  correct.  It  is 
clear  from  the  statements  of  the  parties  that  it  was  agreed  that  they 
were  to  become  partners  in  the  business.  Gano  was  shortly  thereafter 
to  raise  the  |500,  and  put  it  into  the  business,  and  they  were  to  be  equal 
owners  of  the  stock  on  hand  and  assets  of  the  partnership  and  share 
equally  in  the  profits,  and  Gano  was  to  conduct  the  business  and  allow 
Shumard  to  carry  on  his  trade  as  a  painter.  It  was  further  agreed  that 
the  arrangement  was  to  begin  at  once,  and  this  was  carried  out,  Gano 
taking  charge  of  the  business  and  advertising  himself  as  a  partner  with 
Shumard.  He  did  not  get  the  $500,  as  he  expected  and  Shumard  gave 
him  further  time  to  do  so,  and  the  business  went  on.  But  at  the  expira- 
tion of  three  months  Gano  wholly  failed  to  get  his  money  and  the  arrange- 
ment was  dropped,  Gano  leaving,  and  having  given  his  note  for  goods 
taken  by  him  from  the  store,  and  having  received  nothing  for  his  services. 
There  is  no  claim  that  there  was  any  agreement  to  pay  him  for  such 
services,  at  any  time,  and  the  agreement  of  partnership  not  having  been 
fully  consummated,  and  by  his  fault  and  failure  to  comply  with  his  con- 
tract, we  can  not  see  that  the  law  would  imply  a  promise  on  the  part  of 
Shumard  to  do  so.  The  judgment  will  be  reversed  and  the  case  re- 
inand^d  for  a  new  trial." 

/.  71  Demar  andC.  &  M.  Malion^  for  plaintiflF  in  error. 
M.  F,  Galvin  and  Edward  Edwards  for  defendant  in  error. 
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MUNICIPAL  CORPORATIONS— CONTRACTS. 

LHamilton  Circuit  Court,  May,  189&] 
Cox,  Smith  and  Swing,  JJ. 

J.  W.  Davby  v.  Hyde  Park.  (Vii^lagb) 

A  VnAAGB  IS  WITHOUT  POWKR  TO  EnTBR  INTO  A   CONTRACT  UNDBR  THB  PROVI- 
SIONS OF  A  NBW  ORDINANCB,  WHRN— 

A  Tillage  is  without  power  to  enter  into  a  contract  under  the  provisions  of  a 
new  ordinance  until  ten  days  after  the  final  publication  of  the  ordinance. 

Swing,  J. 

This  is  a  suit  by  a  taxpayer  of  the  Village  of  Hyde  Park  to  enjoin 
said  village  from  carrying  out  a  contract  with  a  corporation  to  furnish 
electric  lighting  for  said  village. 

Quite  a  number  of  grounds  have  been  assigned  why  said  contract 
should  not  be  permitted  to  be  enforced.  The  court  is  of  opinion  that 
clearly  on  one  of  these  grounds  this  contract  is  invalid. 

The  contract  was  entered  into  on  January  6,  1898.  The  ordinance 
was  passed  on  December  28,  1897,  and  the  first  publication  was  made 
under  it  January  1, 1898.  The  earliest  time  at  which  said  ordinance 
could  become  operative  was  ten  days  from  the  final  publication,  which  was 
January  11,  lw8.  And  under  the  rule  laid  down  in  the  case  of  Hensly 
V.  Hamilton^  2  Ohio  Circ.  Dec,  114,  the  village  had  no  power  to  act 
until  the  expiration  of  the  time  prescribed  by  law,  and  that  any  action 
taken  by  the  village  prior  to  that  time  would  be  void. 

On  some  of  the  other  objections  raised  to  the  legality  of  this  contract 
some  of  the  court  have  grave  doubts,  but  upon  these  we  deem  it  uneces- 
sary  to  express  an  opinion  and  no  ruling  will  be  made  thereon,  and  the 
injunction  will  therefore  issue  on  the  ground  that  the  contract  was 
entered  into  before  the  village  had  any  power  to  contract. 

F.  H.  Kinney  and  Hollister  &  HoUister,  for  plaintiff. 

W.J.  Davidson  and  Edward  Colston^  for  the  village. 


BILL  OF  EXCEPTIONS. 

[Hamilton  Circuit  Court,  May,  189S.] 
Cos,  Smith  and  Swing,  JJ. 

♦Thb  Upham  Manufacturing  Co.  v.  Gibson  &  Warrington. 

TrIAI*  JUDGS  LOSES  JURISDICTION  OVBR  A  BiLL  OF  EZCBPTIONS,  WhBN— 

The  trial  judge  loses  jurisdiction  over  a  bill  of  exceptions  which  is  not  presented 
until  forty-five  days  after  the  orerruling  of  the  motion  for  a  new  trial. 

Swing,  J. 

We  see  no  reason  to  change  the  decision  heretofore  announced  by 
us  in  this  case  as  to  striking  the  bill  of  exceptions  from  the  files  and 
therefore  affirming  the  judgment,  as  all  the  errors  relied  on  arise  out  of 
the  bill  of  exceptions.  The  record  as  corrected  shows  that  the  motion 
for  a  new  trial  was  overruled  July  22,  instead  of  June  29.    The  bill  of 

•See  ante  127. 
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exceptions  was  signed  and  filed  September  9,  this  was  forty-nine  days 
from  the  date  of  the  overruling  of  the  motion  for  a  new  trial.  The 
record  reciies,  on  the  9th  of  September :  **Now  comes  and  presents  this 
its  bill  of  exceptions."  The  law  requires  it  to  be  presented  to  the  Judge 
at  least  five  days  before  the  expiration  of  the  fifty-  days,  and  this  our 
Supreme  Court  has  held  is  jurisdictional,  and  that  unless  so  presented, 
the  judge  loses  jurisdiction  to  sign  the  bill.  This  entry  clearly  shows 
thai  it  was  not  presented  until  the  forty-ninth  day. 

Major  H,  P,  Lloyd,  for  plaintiffs  in  error. 

W.  W.  Prather,  for  defendants  in  error. 


BILL  OF  EXCEPTIONS. 

[Hamilton  Circuit  Court,  June,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

Hauck  Brewing  Co.  v.  Giskkb  kt  ai^ 

BxLZf  OF  Exceptions  Rbndbrsd,  Invalid  When— 

A  bill  of  exceptions  is  probably  rendered  invalid  where  subsequent  to  its  being 
signed,  sealed  and  allowed,  special  charges  asked  and  refused  are  added 
thereto  and  the  bill  as  thus  enlarged  is  not  resigned  and  sealed  and  allowed. 

Swing,  J. 

We  think  it  very  doubtful  whether  there  is  any  bill  of  exceptions 
here  for  us  to  consider.  The  record  discloses  that  on  March  30, 1895,  a 
bill  of  exceptions  was  allowed,  signed  and  sealed  and  made  a  part  of  the 
record.  And  it  further  discloses  the  following  entry  on  the  journal  of 
the  court : 

'*  It  appearing  to  the  court  that  the  special  charges  asked  by  the 
plaintiff  and  special  charges  asked  by  the  defendant  and  ruled  on  by  the 
court  were  by  inadvertence  omitted  from  the  bill  of  exceptions,  hereto- 
fore, to-wit,  March  30,  1895,  allowed  by  the  court  and  filed  herein,  on 
motion  of  the  defendant  it  is  ordered  that  the  entry  allowing  said  bill  of 
exceptions  and  the  filing  thereof  be  and  the  same  are  hereby  set  aside 
and  held  for  naught.  And  now  comes  the  defendant  and  presents  to  the 
court  his  certain  bill  of  exceptions,  embodying  all  the  evidence  and  the 
charges  of  the  court,  which  having  been  examined  by  plaintiff*s 
counsel,  and  being  found  by  the  court  to  be  true,  is  allowed,  signed  and 
:5ealed,  and  on  motion  is  hereby  made  part  of  the  record  of  this  case." 

Which  entry  was  made  April  27,  1895. 

We  find  a  bill  of  exceptions  among  the  papers  which  was  signed  by 
the  judge,  not  on  March  30  or  April  27,  but  on  April  5. 

On  the  cover  of  the  bill  appears  the  following  indorsement : 

**The  within  now  includes  the  .special  charges  inadvertently  omitted 
when  the  bill  was  first  filed,  and  it  is  ordered  refiled  as  of  this  date. 

"Howard  C.  Hollister,/i«/^^. 

••  April  27, 1896." 

The  journal  entry  set  aside  the  allowance  and  signing  of  the  bill  as 
of  March  30,  and  says  that  the  judge  on  April  27  signed  and  sealed  a 
tme  bill  which  is  made  a  part  of  the  record  ;  but  no  bill  is  found  which 
is  signed  and  allowed  as  a  bill  of  exceptions,  but  instead  we  f\^^  the 
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above  on  the  bill,  which  says  the  bill  is  refiled  as  of  that  date.  Ordering 
a  bill  to  be  refiled  can  hardly  be  considered  as  equivalent  to  signing, 
sealing  and  allowing  a  bill,  and  was  hardly  so  considered  by  the  judge 
as  what  the  judge  did  was  simply  to  endorse  the  above  words  on  the 
cover  of  the  bill  and  not  in  the  place  usual  for  the  signing  of  the  bill,  to- 
wit,  at  the  end  of  the  bill ;  and  if  the  bill  was  not  signed  and  allowed  on 
April  27, 1895,  there  is  admittedly  no  bill  of  exceptions  here. 

But  without  regard  to  this  question,  we  have  gone  over  the  whole 
record  and  considered  all  the  questions  raised  by  the  plaintiff  in  error, 
with  the  result  that  we  find  no  error  in  the  record. 

The  judgment  will  therefore  be  afl&rmed. 

Von  Seggern  &  Dewald,  for  plaintiff. 

Corcoran  &  Corcoran^  for  defendant. 


COMMON  CARRIERS. 

[Hamilton  Circuit  Court,  January,  1893.] 
Swing,  Smith  and  Cox,  JJ. 

L.  &  N.  R.  R.  Co.  v.  Levi  &  Ottenheimer. 
Liability  for  Goods  Shipped  at  a  Reducbd  Rate. 

A  common  carrier  receiving  goods  for  transportation,  at  a  value  lower  than 
their  actual  value,  and  in  conseauence  thereof,  ships  the  same  at  a  reduced 
rale,  such  carrier  remains  liable  ror  the  full  value  of  the  goods,  there  being  no 
agreement  of  contract  in  the  bill  of  lading  as  to  any  limitation  on  account 
of  loss  or  damage,  by  reason  of  any  reduction  ol  freight. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Swing,  J. 

"  We  think  that  the  judgment  should  be  afl&rmed.  PlaintiflPs  action 
was  for  the  loss  of  a  barrel  of  whiskey  valued  at  $78,  which  was  alleged 
to  have  been  received  by  the  deiendant  below  as  a  common  carrier  to  be 
carried  from  McKenzie,  Tenn.,  to  Cincinnati,  O.,  and  while  in  tbepos 
session  of  the  defendant  was  lost.  The  defendant  admitted  having  re- 
ceived the  barrel  of  whiskey,  and  the  loss  thereof,  but  say  they  received^ 
it  as  of  the  value  of  seventy-five  cents  a  gallon,  or  $28.86  for  the  barrel ;: 
that  it  was  shipped  under  a  reduced  rate  of  twenty-five  cents  per  huur- 
dred  pounds ;  that  whiskey  of  greater  value  was  to  pay  forty  cents  per 
hundred  pounds ;  and  defendant  admitted  liability  for  the  said  amount  of 
$28.86,  which  it  was  willing  at  all  times  to  pay  plaintiflFs. 

*  *  We  thinkthe  defendant  has  failed  in  its  proof  to  sustain  the  allegation 
of  its  answer.  The  bill  of  lading,  or  contract  of  carriage,  does  not  support 
the  defense  set  up.  No  rate  is  given.  The  value  is  placed  at  seventy-five 
cents  a  gallon,  but  there  is  no  agreement  of  contract  as  to  any  limitation 
on  account  of  loss  or  damage,  by  reason  of  any  reduction  of  freight.  It 
is  a  mere  statement  as  to  value,  and  no  reason  is  given  why  it  was> 
placed  on  the  contract  or  bill  of  lading ;  so  in  our  opinion  it  is  not  neces- 
sary for  us  to  pass  on  the  question,  which  was  argued  before  us,  at  length, 
viz.,  whether  a  contract  of  a  common  carrier  limiting  its  liability  would 
be  sustained,  when  the  loss  was  occasioned  by  its  own  negligence,  as 
there  was  no  such  contract  here. 

''  Furthermore,  the  judgment  should  be  sustained  as  far  as  such 
alleged  errors  that  occurred  were  brought  up  on  the  motion  for  a  new 
trial,  as  the  bill  of  exceptions  does  not  bring  up  all  of  the  evidence.    It 
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is  true  that  it  purports  to  do  so,  but  an  examination  of  the  bill  discloses 
the  fact  that  quite  a  lot  of  matter  introduced  as  evidence  was  not  brought 
into  the  bill  or  made  part  of  the  record.     We  find  no  errors  of  the  court 
in  the  admission  or  exclusion  of  evidence. 
The  judgment  will  therefore  be  affirmed. 
Harmon,  Colston,  Goldsmith  &  Hoadly^  for  plaintiff  in  erron 
YapU^  Moss  &  McCade,  for  Levi  and  Ottenheimer. 


APPEALS. 

.    [Hamilton  Circuit  Court,  February,  1898.] 
Campbbll  V.  Eambs  BT  AL. 

J3KFBNDA1VT  NOT  BnTIIXBD  TO  APPEAL,  WhBN— 

Where  plaintiff  in  his  first  cause  of  action  asks  for  a  foreclosure  of  •  mortgage 
\  given  to  secure  a  note,  and  in  his  second  cause  of  action  asks  for  a  personal 

'  i  judji^nient  against  the  defendant  on  the  note :  Held,  that  such  defendant  being 

entitled  to  have  demanded  a  trial  by  jury,  is  not  entitled  to  an  appeal* 

Hbakd  on  Motion  by  plaintiff  to  dismiss  appeaL 
Smith,  J. 

The  amended  and  supplemental  petition  in  this  case,  on  which  trial 
was  had  in  the  court  of  common  pleas,  contained  three  causes  of 
action.  By  the  second,  the  plaintiff  sought  for  a  personal  judgment 
against  Bames  on  a  note  executed  by  the  latter  to  Campbell  for  $600. 
The  first  was  for  a  foreclosure  of  a  mortgage  given  by  Eames  and  wife  to 
plaintiff  to  secure  said  note,  and  the  third  set  up  a  judgpnent  obtained  by 
plaintiff  against  Bames,  in  another  action,  which  it  was  claimed  was  a 
Uen  on  the  mortgaged  premises.  Henry  EUein,  L.  H.  Pummill  and 
others  were  made  parties  defendant,  as  asserting  liens  on  the  same 
premises. 

Bames  and  wife  filed  no  answer,  but  EUein  and  Pummill  filed  answers 
and  cross-petitions  setting  up  their  liens  on  the  real  estate  mortgaged, 
and  contesting  the  validity  of  the  mortgage  of  Campbell  and  claiming 
priority  over  the  same.  The  question  as  to  the  consideration  of  the 
Campbell  note  was  tried  to  a  jury,  on  an  issue  out  of  chancery,  which 
found  in  favor  of  Campbell,  and  the  court  by  its  decree  found  that  his 
mortgage  lien  was  a  good  one  and  had  priority  over  the  liens  of  Klein 
and  Pummill.  From  this  decree  Klein,  Pummill  and  Bames,  severally 
and  separately  appealed. 

We  are  of  the  opinion  that  Bames  was  not  entitled  to  appeal.  As 
to  him,  a  personal  judgment  having  been  sought  on  one  cause  of  action, 
and  a  decree  of  foreclosure  of  the  mortgage  given  to  secure  the  debt  in 
another  cause  of  action,  and  on  the  authority  of  Ladd^./ames^  10  O.  S., 
488,  and  other  cases,  it  must  be  held  that  Bames,  being  entitled  to  demand 
a  trial  by  jury,  he  could  not  appeal. 

The  rules  as  to  the  other  parties  appealing  is  different.  Campbell 
had  no  claim  against  them,  on  which  he  asked  for  a  personal  judgment 
against  them.  The  controversy  between  them  was  of  an  equitable  nature, 
viz :  Whether  the  mortgage  of  Campbell  was  a  subsisting  lien  on  the 
property."  BoMell^.  Belcher  &  Dorai,  81  O.  S.,  672.  As  to  this  neither 
of  those  parties  was  entitled  to  a  trial  by  jury  and  could  therefore  appeal. 

The  motion  as  to  Klein  &  Pummill  will  be  overruled. 

Thos.  F.  Shay,  Richard  E.  Werner  and  L.  M.  Hodden,  tot  plaintiff. 

Wm.  E.  Bundy^  for  defendants. 
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Mosby  V.  Street  Railway  Co. 

CONTRACTS. 

[Cuyahoga  drcuit  Court,  Jannary  Term,  1898.] 
Hale,  Marvin  and  Caldwell,  JJ. 

Granson  Mosby  v.  Cleveland  Street  Railway  Co. 

Sbttlbmbnt  with  am  Ignorant  Man  not  to  bb  Avoidbd  Simply  because  his 
Attorney  was  not  Present. 
An  ignorant  man,  merely  because  he  has  not  an  attorney  when  he  makes  a  con- 
tract (which  in  the  case  at  bar,  was  with  a  street  railway  company  for  injuries) 
and  because  he  can  neither  read  nor  write,  no  advantage  being  taken  of  him 
in  any  way,  cannot  avoid  his  contract 

Appeal  from  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

Caldwell,  J. 

The  plaintiff  in  this  case,  Granson  Mosby,  was  engaged  in  trucking 
for  a  corporation. 

The  plaintiff  in  this  case,  Granson  Mosby,  was  engaged  in  trucking 
about  the  city ;  he  had  a  horse  and  a  wagon  and  did  trucking  around  the 
city,  hauling  ashes  and  anything  he  could  find  to  do;  he  was  upon  the 
track  one  day,  and  a  motor  of  the  defendant  railway  company  came  in 
contact  with  his  wagon  and  broke  it  up  considerably,  and  injured  his 
horse  so  that  it  died,  and  he  was  thrown  to  the  pavement  and  pretty  ser- 
iously hurt ;  he  was  taken  to  the  hospital  and  treated  by  the  physicians 
of  the  Cleveland  Street  Railway  Company.  After  he  had  been  there 
over  a  month  and  was  somewhat  improving,  the  agent  of  the  street  rail- 
way company  went  to  see  him,  and  between  them  they  began  to  talk 
about  a  settlement  of  the  claim — Mosby  had  then  brought  his  suit.  This 
talk  resulted  in  a  proposition  on  his  part,  and  not  exactly  a  proposition 
on  the  part  of  the  agent  but  a  suggestion  of  what  he  would  try  to  get  the 
^railroad  company  to  do,  which  was  a  settlement  of  $500.00.  A  day  or 
two  after  that,  the  agent  appeared  at  the  hospital  again,  and  the  arrange- 
ment was  completed,  the  writings  properly  drawn  and  receipted,  and  tiie 
paper  signed  which  authorized  the  railway  company  to  have  the  case  dis- 
missed in  the  common  pleas  court,  which  has  been  done. 

This  action  was  then  brought.  Mosby,  it  seems,  was  afterwards  dis- 
satisfied in  regard  to  the  settlement  he  had  made,  and  this  action  was 
brought  to  set  aside  the  dismissal  of  that  case  and  to  set  aside  the  settle- 
ment. The  money  was  not  tendered  back,  nor  paid  back.  Perhaps 
that  would  not  ms^e  much  difference.  Now,  there  is  no  evidence  that 
the  railway  company  in  any  way  acted  fraudulently  in  making  this  con- 
tract with  Mosby,  nor  is  there  evidence  that  it  took  any  undue  advantage 
of  him.  There  is  something  said  about  his  condition.  But  the  evi- 
dence does  not  show  that  his  condition  was  such  but  that  he  could  make 
a  contract  at  that  time.  And  there  is  considerable  said  about  his  attor- 
neys not  knowing  about  it.  There  is  some  evidence  going  to  show  that 
Mosby  did  not  want  his  attorneys  to  know  it,  and  the  court  is  very  well 
aware,  just  as  all  attorneys  are,  that  a  client  sometimes  does  not  care  to 
have  them  know  that  he  is  acting  in  his  own  behalf,  and  his  attorneys 
say  this  was  the  case  here ;  it  is  evident  in  this  case  that  their  client  was 
not  going  to  share  with  his  attorneys ;  there  is  something  in  that ;  very 
likely  there  was;  anyway  it  is  said  that  Mosby  was  a  colored  man  who 
^^uld  neither  read  nor  write,  and  was  very  ignorant  of  the  methods  or 
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proceedings  of  this  kind,  and  it  was  undue  advantage  to  settle  with  him 
in  the  absence  of  his  attorneys  apd  without  their  knowledge. 

That  is  really  the  only  claim  that  is  made  here ;  but  it  would  seem  to 
us  a  bad  precedent  to  establish,  that  an  ignorant  man,  merely  because  he 
has  not  an  attorney  when  he  m^kes  a  contract,  and  because  he  can 
neither  read  nor  write,  and  no  advantage  taken  of  him  in  any  way  or 
manner,  may  avoid  his  contract — it  seems  to  us  it  would  be  a  bad  pre- 
cedent to  hold  that  in  a  case  of  that  kind  the  contract  should  be  set  aside. 
It  would  lead  to  quite  an  upheaval  of  contract  relations.  It  is  too  radi- 
cal a  ground  to  take.    We  can  not  do  it. 

We  do  not  know  anything  about  the  circumstances — whether 
Mosbv  could  ever  have  recovered  a  cent  or  not ;  but  it  would  seem  that 
if  he  had  a  clear  case  against  the  railway  company,  he  had  settled  for  a 
pretty  small  amount  according  to  the  way  those  things  usually  go.  But 
Mosby  knew  the  circumstances.  The  agent  talked  over  with  him  how 
this  accident  occurred,  who  was  to  blame,  and  whether  he  could  recover 
or  not.  And  it  would  seem  to  us  from  the  talk  that  took  place  there  be- 
tween him  and  the  agent  that  the  agent  did  not  mislead  him  at  all,  did 
not  undertake  to  palm  off  on  him  any  theory  that  it  was  entirely  certain 
that  he  might  recover  or  might  not ;  that  there  would  be  a  conflict  in  the 
evidence. 

We  can  not  say  ihat  there  was  any  such  advantage  taken  of  him  in 
his  settlement  that  would  lead  to  his  being  allowed  to  withdraw  from  his 
contract. 

We  allow  a  judgment  in  favor  of  the  defendant,  and  the  petition  oi 
the  plaintiff  is  dismissed. 

Hesse7imueller  &  Bemis,  for  plaintiff, 

Squirey  Sanders  &  Dempsey^  for  defendant. 


CORONER'S  INQUESTS. 

[Franklin  Circuit  Court,  January  Term,  1898.] 
Shearer,  C.  J.,  and  Summers  and  Wilson,  JJ. 

State  ex  rel.  Jonks  v.  Gko  Bellows  et  al.  . 

I     Vraning  of  the  Words  "Found"  and  "Violence"  as  uskd  in  Sec.  1221, 
Aev.  Stat. 
The  word  "  found  "  in  this  section  is  jurisdictional,  and  means  being  present  in 
the  county.    **  Violence  "  means  the  unlawful  use  of  physical  force  or  other 
agency  to  cause  death.    It  does  not  include  mere  accident  or  casualty. 

2.    Coroner  Required  to  hold  Inquest  when  he  Knows  or  has  Reason  to 
Believe  Death  was  Caused  Uni^awfully. 
The  coroner  is  authorized  and  required  to  hold  an  inquest  upon  a  dead   body 
lying  in  his  county,  when  he  knows,  or  has  reason  to  suppose,  the  death  was 
eaiised  by  unlawful  means. 

APPEAL  from  the  Court  of  Common  Pleas  of  Franklin  county. 
Shearer,  C.  J. 

This  is  an  action  prosecuted  by  the  state  of  Ohio,  upon  the  relation 
of  DeWitt  C.  Jones,  a  taxpayer,  against  the  board  of  county  commis- 
sioners, the  auditor,  the  treasurer  and  the  coroner  of  Franklin  county  to 
enjoin  the  allowance  and  pa)rment  out  of  the  treasury  of  said  county  of 
certain  fees  and  charges  of  said  coroner  for  his  official  services  in  and 
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about  an  inquest  held  upon  the  dead  body  of  one  Richard  Claprood, 
who  came  to  his  death  on  September  5,  1897,  »"  a  street  fight  with  one 
George  Robinson,  in  the  presence  of  a  large  number  of  spectators. 

Substantially,  the  grounds  upon  which  the  injunction  is  demanded 
are  tiiat  the  inquest  was  unwarranted  and  illegal  because  the  body  of 
Claprood  was  not  "found"  under  circumstances  creating  doubt  or  uncer- 
tainty as  to  whether  he  came  to  his  death  by  violence,  nor  as  to  how  or 
by  what  means  or  by  whose  hand  he  came  to  his  death ;  that  said  killing 
was  not  a  case  which,  within  sec.  1221,  Rev.  Stat,  authorized  an  inquest; 
that  such  inquest  was  unnecessary  and  ineflfectusd  for  any  purpose  con- 
templated by  law,  and  a  wanton  assumption  of  power  by  the  coroner  in 
order  to  obtain  money  from  the  county  treasury  in  fraud, of  the  rights 
of  the  relator  and  of  the  public. 

The  defendants,  by  their  answer,  assert  the  legality  of  the  action  of 
th^  coroner,  and  aver  that  at  the  time  of  the  killing  of  Claprood  he,  the 
coroner,  was  absent  from  the  city  of  Columbus  on  ofHcial  business ;  that 
upon  his  return  he  was  informed  of  the  killing  and  went  to  the  place 
where  the  homicide  occurred,  and  learned  that  the  body  had  been  re- 
moved to  the  morgue;  that  he  repaired  to  the  morgue  and  found  the 
dead  body  which  bore  evidence  of  having  come  to  its  death  by  violence. 
Meantime  the  witnesses  of  the  killing  had  dispersed  and  gone;  that  he 
thereupon  caused  subpoenas  for  witnesses  to  be  issued,  and  held  an  in- 
quest, and  filed  his  report  as  required  by  law. 

Defendants  further  allege  that  the  condition  of  the  body,  and  the 
facts  surrounding  the  death,  were  such  that  the  ends  of  justice  required 
that  an  inquest  be  held  for  the  purpose  of  determining  the  cause  of  the 
death  of  the  deceased,  as  well  as  the  manner  in  which  the  violence  was 
inflicted  and  the  person  or  persons  by  whom  the  death  was  caused ;  and 
that  defendants  in  all  things  in  the  premises  acted  in  good  faith ;  that  the 
fees  charged  are  reasonable  and  in  accordance  with  the  statute. 

It  is  further  alleged  that  said  coroner  had  no  knowledge  or  infor- 
mation as  to  the  cause  of  said  death  except  as  he  derived  it  from  said  in- 
quest. 

The  averments  of  the  answer  above  recited  are  controverted  by  the 
reply. 

The  court  below  granted  a  perpetual  injunction.  The  defendants 
appeal,  and  the  cause  is  submitted  to  us  upon  the  pleadings  and  certain 
affidavits  and  other  documents  constituting  part  of  the  report  of  the  in- 
quest. 

The  facts  as  disclosed  by  the  evidence  are  that  on  Sunday,  Septem- 
ber 5,  1897,  one  George  Robinson  and  Richard  Claprood  engaged  in  a 
fight  in  Court  Alley  in  the  city  of  Columbus,  and  Claprood  was  fatally 
stabbed  by  Robinson,  dying  instantly.  Quite  a  large  number  of  people 
were  present  during  the  broil  and  saw  Claprood  fall  dead.  Shortly  after 
the  killing  the  police  appeared,  arrested  Robinson,  and  took  him  to  the 
city  prison  and  the  dead  body  to  the  morgue. 

Later  in  the  day  the  coroner,  who  had  been  absent  from  the  city, 
returned  and  was  told  that  a  man  had  been  killed  in  Court  Alley.  He 
went  to  the  place  and  found  the  body  had  been  removed  and  Robinson 
arrested.  He  then  went  to  the  morgue,  viewed  the  body  which  showed 
evidence  of  death  by  violence,  caused  a  post-morlem  examination  to  be 
made,  and  held  an  inquest.  A  large  number  of  witnesses  were  ex- 
amined*, and  it  was  found  that  the  cause  of  the  death  was  a  stab  in  the 
heart  inflicted  by  Robinson. 
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It  IS  contended  on  behalf  of  the  relator  that  the  facts  stated  did  not 
authorize  the  coroner  to  hold  an  inquest ;  that  the  holding  of  the  inquest 
was  an  abuse  of  power,  and  that  the  payment  of  fees  therefor  would  be 
a  fraud  upon  the  relator  and  the  public. 

To  resolve  this  question  requires  a  construction  of  sec.  1221,  Rev. 
Stat.,  which  provides  that  "when  information  is  given  to  any  coroner, 
that  the  body  of  a  person  whose  death  is  supposed  to  have  been  caused 
by  violence,  has  been  found  within  his  county,  he  shall  appear  forthwith 
at  the  place  where  such  body  is,  shall  issue  subpoenas  for  such  witnesses 
as  he  deems  necessary,  and  administer  to  them  the  usual  oath,  and  pro- 
ceed to  inquire  how  the  deceased  came  to  his  death ;  if  by  violence  from 
anjr  other  person  or  persons,  by  whom,  whether  as  principals  or  acces- 
sories before  or  after  the  fact,  together  with  all  the  circumstances  relat- 
ing thereto,"  etc.  This  section  further  provides  that  the  testimony  shall 
be  reduced  to  writing,  subscribed  by  the  witnesses,  and  with  the  finding 
etc.,  returned  to  the  clerk  of  the  court  of  common  pleas.  That  the  cor- 
oner, if  he  deems  necessary,  shall  hold  the  v^itnesses  to  bail  for  their  ap- 
pearance at  the  court  of  common  pleas,  or,  in  default  of  bail,  commit 
them  to  jail. 

By  sec.  1222,  Rev.  Stat.,  he  is  required  to  arrest  the  party  found  to 
have  caused  the  death,  if  present,  or  if  not  present,  to  inform  a  justice  of 
the  peace  and  the  prosecuting  attorney  of  the  facts  found,  in  order  that 
the  slayer  may  be  dealt  with  immediately  according  to  law. 

The  coronial  office  is  of  ancient  origin,  and  its  duties,  while  they 
have  undergone  some  changes,  are  substantially  the  same  as  they  were 
under  the  English  common  law.  These  duties  are  in  many  respects 
judicial,  and  their  exercise,  except  in  case  of  g^oss  abuse,  should  not  be 
interfered  with. 

Of  course,  it  is  not  in  every  case  of  death  from  unknown  causes  that 
the  coroner  would  be  authorized  to  hold  an  inquest ;  but  if  he  knows,  or 
has  reasonable  ground  to  believe,  the  death  was  the  result  of  violence, 
or  unlawful  means,  the  coroner  not  only  may,  but  is  required  to  hold  an 
inquest.  Violence,  in  the  sense  used  in  the  statute,  means  force  unlaw- 
fully exercised,  as  distinguished  from  mere  accident  or  casualty.  See 
Anderson's  Law  Die,  1091.  Also  Lancaster  Co.  v.  Holyoke,  21  L.  R. 
A.,  394  and  notes. 

The  report  of  Muzzy  v.  Commissioners  of  Hamilton  Co.,  i  Ohio 
Dec.  R.,  135,  cited  by  counsel  for  the  relator,  is  not  official.  It  is  a  mere 
"editorial  note."  And  we  are  not  inclined,  for  reasons  stated  further  on, 
to  accept  the  editorial  opinion  of  what  the  court  in  fact  decided.  It  may 
be  that  the  coroner  "has  no  power  to  hold  an  inquest  except  in  cases 
where  the  cause  of  the  death  is  unknown ;"  but  such  holding,  it  seems  to 
us,  ignores  a  very  important  duty  imposed  upon  the  coroner  aside  from 
determining  the  cause  of  the  death,  namely,  the  securing  and  preserva- 
tion of  the  evidence  of  the  crime  while  the  facts  are  recent  and  the  cir- 
cumstances unchanged ;  also  the  securing  of  the  attendance  of  witnesses 
before  the  grand  jury.  These  duties  are  specially  enjoined  by  law  upon 
the  coroner,  and,  if  omitted,  in  many  cases  the  state  would  be  unable 
successfully  to  prosecute  the  guilty  party. 

It  was  said  by  Mercur,  J.,  in  Lancaster  Co.  v.  Mishler,  100  Pa.  St., 
627,  "that  the  duty  of  a  coroner  to  hold  an  inquest  rests  on  sound  reason 
—on  that  reason  which  is  the  life  of  the  law.  It  is  not  a  power  to  be  ex- 
ercised capriciously  and  arbitrarily  and  against  all  reason.  The  object 
of  the  inquest  is  to  seek  information  and  obtain  and  secure  evidence  in 
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case  of  death  by  violence  or  other  undue  means.  If  there  be  reason- 
able ground  ro  suppose  it  to  be  so  caused,  it  becomes  the  duty  of  the  cor- 
oner to  act.  If  there  be  no  reasonable  ground  to  suspect  that  the  deatli 
was  not  a  natural  one,  it  is  a  perversion  of  the  whole  spirit  of  the  law  to 
compel  the  county  to  pay  him  for  such  services." 

In  that  case  the  deceased  died  at  an  advanced  age,  at  home,  sur- 
rounded by  his  family  and  having  been  attended  during  his  illness  by  d 
regular  practicing  physician ;  his  death  was  natural,  and  there  was  noth- 
ing suspicious,  sudden  or  extraordinary  about  it. 

We  are,  therefore,  of  opinion  that  where  a  person  has  come  to  his 
death  by  violence,  as  hereinbefore  defined,  whether  in  the  presence  of 
third  persons  or  not,  it  is  the  duty  of  the  coroner  to  hold  an  inquest,  not 
only  to  ascertain  the  cause  of  the  death,  but  whether  a  crime  has  been 
committed,  who  the  perpetrator  is,  and  to  secure  and  preserve  the  evi- 
dence to  the  end  that  justice  may  not  be  defeated. 

The  word  "supposed"  in  the  statute  does  not  necessarily  imply 
doubt,  uncertainty  or  ignorance  of  the  cause  of  the  death.  It  is  broad 
enough  to  include  both  suspicion  and  knowledge.  If  the  coroner  either 
knows  or  suspects  the  death  to  have  been  by  violence,  he  mav  act. 

We  are  not  impressed  with  the  contention  that  the  word  found,"  as 
used  in  sec.  1221,  Rev.  Stat.,  is  to  be  understood  in  the  restricted  sense 
of  "discovered"  or  "found  by  accident  cr  search,"  but  rather  in  the 
broadep  sense  of  being  present  within  the  coroner's  jurisdiction. 

A  dead  body  may  be  discovered  within  the  county  by  accident,  its 
existence  not  previously  having  been  suspected ;  it  may  be  discovered  by 
search — its  existence  being  known,  ][)Ut  its  whereabouts  unknown;  it 
may  have  been  struck  dead  as  in  this  case,  in  the  presence  of  a  multitude, 
and  the  assailant  may  be  known.  In  all  such  cases,  the  body  is  "found." 
In  Illinois  "found"  is  treated  as  synonomous  with  "lying."  Revised 
Statutes  of  Ills.,  1883. 

•  A  person  may  die  in  his  own  home,  surrounded  by  his  friends,  and 
under  circumstances  which  indicate  a  natural  death.  He  is  buried  in 
the  public  cemetery  on  the  family  lot,  and  his  grave  is  marked  with  his 
name  and  the  date  of  his  death.  Subsequent  circumstances  may  give 
rise  to  the  suspicion  of  poisoning,  or  other  foul  play,  as  the  cause  of  his 
death.  Can  the  coroner  exhume  the  body  and  hold  an  inquest  thereon? 
The  answer  is  "No,"  if  the  contention  of  the  relator  is  sound;  for  the 
body  is  not  "found."  Its  existence  and  whereabouts  are  known,  it  died 
in  the  presence  of  friends,  and  was  buried  by  them  and  the  cause  of  the 
death  was  supposed  to  be  "known."  But  will  it  be  claimed  that  under 
the  circumstances  just  stated  the  coroner  could  not  lawfully  hold  an  in- 
quest? It  will  not  do  to  say  that  he  is  without  power  to  act  unless  the 
dead  body  is  "found"  in  the  sense  insisted  upon  by  the  relator.  That  is 
not  the  test ;  neither  would  the  ends  of  justice  be  subserved  by  such  in- 
terpretation of  the  statute.  If  knowledge  comes  to  the  coroner  that 
there  is  a  dead  body  within  his  jurisdiction  which  there  is  reason  to  be- 
lieve came  to  its  death  by  violence,  as  distinguished  from  mere  accident 
or  casualty,  he  is  authorized  to  hold  an  inquest  thereon,  not  only  tor  the 
purpose  of  determining  the  cause  of  death,  but  to  discover  the  guilty 
party,  if  any,  and  to  ascertain  and  preserve  the  evidence,  and  to  take  the 
steps  pointed  out  by  the  law  to  secure  the  attendance  of  the  witnesses  in 
court. 

The  coroner  must  act  in  good  faith — not  capriciously  or  arbitrarily. 
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He  may  not  act  where  there  is  no  ground  to  suspect  that  violence  was 
the  cause  of  the  death. 

We  find  no  cause  to  doubt  the  good  faith  of  the  coroner  in  this  case, 
and  think  his  action  not  only  was  justified  by  the  circumstances,  but  was 
required  by  the  law. 

Injunction  dissolved,  and  petition  dismissed. 

Mr.  Dillon,  and  George  /ones,  for  relator. 

Dyer  &  Williams,  for  defendants. 


OFFICE  AND  OFFICER— SCHOOLS. 

[Clark  Circuit  Court,  December  Term,  1897.] 
Shearer,  C.  J.,  and  Summers  and  Wilson,  JJ. 

State  ex  rel.  Attorney  General  v.  McMillan. 

Councilman  not  Eugible  to  Office  of  Member  of  Board  of  Education. 

A  councilman,  during  liis  term  of  office,  is  ineligible  to  the  office  of  member  oi 
a  board  of  education.    Section  1717,  Rev.  StaL,  construed. 

Quo  Warranto. 

The  petition  reads  as  follows: 

"Frank  S.  Monnett,  attorney  general  of  the  state  of  Ohio,  comes 
here  into  court,  and  gives  the  court  to  understand  and  be  informed  that 
the  defendant,  James  C.  McMillan,  is  a  resident  and  elector  of  the  incor- 
porated village  of  South  Charleston,  in  Clark  county,  Ohio,  and  has  been 
such  resident  and  elector  thereof  for  more  than  six  years  last  past ;  that 
the  said  incorporated  village  of  South  Charleston  is  duly  organized  un- 
der the  laws  of  the  state  of  Ohio,  and  as  such  village  is  duly  authorized 
by  law  to  elect  members  of  the  village  council,  who  are  duly  authorized 
and  ampowered  by  law  to  pass  such  ordinances  and  do  all  other  things 
within  their  statutory  power  for  the  regulation,  management  and  control 
and  government  of  such  village. 

'*That  said  village  of  South  Charleston  is  located  within  the  limits 
of  the  special  school  district  of  South  Charleston,  and  is  part  of  the 
same,  and  said  special  school  district  includes  all  the  territory  of  the  in- 
corpor^ed  village  of  Soutli  Charleston  aforesaid. 

"That  in  pursuance  of  law  and  in  accordance  with  the  statute,  the 
said  incorporated  village  of  South  Charleston,  on  the  first  Monday  ot 
April,  1895,  duly  elected  said  defendant,  James  C.  McMillan,  as  a  mem- 
ber of  the  council  of  said  incorporated  village  of  South  Charleston,  tor 
the  period  of  two  years  next  ensuing,  and  thereupon  the  said  James  C. 
McMillan  duly  qualified  and  entered  upon  his  duties  as  such  member  of 
council  and  continued  to  hold  such  office  for  said  term  of  two  years ;  that 
on  the  first  Monday  of  April,  1896,  while  the  said  James  C.  McMillan 
was  then  acting  as  a  duly  qualified  member  of  the  incorporated  village 
council  of  South  Charleston  as  aforesaid,  he  was  by  the  qualified  electors 
of  said  special  school  district  of  South  Charleston,  elected  to  the  office* 
oi  member  of  the  school  board  of  such  special  school  district  of  the  in- 
corporated village  of  South  Charleston,  for  the  terra  of  three  years  next 
ensuing,  and  thereupon  the  said  James  C.  McMillan  assumed  to  qualify 
and  act  in  the  capacity  of  such  member  of  the  school  board.  That  atter- 
wards.  to-wit,  on  the  first  Monday  of  April,  1897,  and  at  the  expiration  ot 
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his  term  as  councilman  for  said  incorporated  village  of  South  Charles- 
ton, he,  said  James  C.  McMillan,  was  by  the  qualified  electors  of  said 
incorporated  village  of  South  Charleston  aforesaid,  elected  to  the  said 
office  of  member  of  the  village  coimcil  for  the  full  term  of  two  years  next 
ensuing,  and  he  thereupon  duly  qualified  and  entered  upon  the  duties  of 
said  office  and  is  now  acting  in  such  capacity. 

"The  relator  herein  says  that  James  C.  McMillan  is  now  the  duly 
elected,  qualified  and  acting  member  of  council  of  the  incorporated  vil- 
lage of  South  Charleston,  but  that  said  defendant,  James  C.  McMillan 
has  usurped  and  unlawfully  holds  and  exercises  said  office  of  member  of 
school  board  o^  said  special  school  district  of  South  Charleston,  and  as 
such  officer  assumes  to  do  and  perform  all  and  singular  the  duties  per- 
taining to  such  office  as  member  of  school  board  as  aforesaid  under  the 
claim  that  he  is  eligible  to  hold  said  office  of  member  of  school  board 
while  acting  in  the  capacity  of  councilman  of  the  incorporated  village  of 
South  Charleston,  duly  elected  and  qualified  as  aforesaid. 

"Relator  further  says  that  said  James  C.  McMillan  was  at  the  time 
of  his  alleged  election  to  the  office  of  member  of  school  board,  ineligible 
to  hold  such  office,  and  is  still  ineligible  to  act  in  such  capacity. 

"Whereupon  relator  prays  that  the  defendant,  James  C.  McMillan, 
be  required  to  answer  by  what  warrant  he  claims  to  have  used,  to  exer- 
cise and  enjoy  said  office  of  member  of  school  board  of  special  school 
district  of  South  Charleston  and  that  he  be  adjudged,  not  entitled  there- 
to, and  that  judgment  of  ouster  therefrom  may  be  pronounced  against 
him  and  for  all  proper  relief  in  the  premises. 

The  defendant  demurs  to  said  petition  upon  the  ground,  that  the 
facts  therein  stated  do  not  constitute  a  cause  of  action  against  him. 

Shearbr,  C.  J. 

The  question  presented  by  the  demurrer  is  to  be  determined  by  the 
construction  of  sec.  1717,  Rev.  Stat.,  which  provides,  among  other 
things,  that  "no  member  of  council  shall  be  eligible  to  any  other  office, 
or  to  a  position  on  any  board  provided  for  in  this  title,  or  created  by  law, 
or  ordinance  of  the  council,  except  as  provided  in  the  seventh  division 
of  this  title." 

The  seventh  division  concerns  boards  of  improvements,  boards  of 
administration  and  the  like,  and  in  no  way  affects  the  question  before  us. 

It  is  argued  that  this  section,  properly  understood,  forbids  the  elec- 
tion or  appointment  of  a  councilman  to  membership  of  a  board  of  educa- 
tion, or  to  any  other  board  created  by  law;  that  boards  of  education  are 
created  by  law  and,  that  therefore  a  councilman  is  hot  eligible  thereto. 

For  the  defendant  it  is  insisted  that  his  election  to  the  school  board 
did  not  violate  sec.  1717,  Rev.  Stat.,  that  the  meaning  of  the  section  is 
that  no  member  of  council  shall  be  eligible  to  any  other  office,  or  to  any 
board  created  by  law  or  ordinance  of  council — that  is  created  by  law  of 
the  council,  or  by  ordinance  of  council.  That  this  must  be  so  because 
the  offices  are  not  incompatible ;  that  they  are  not  within  the  prohibition 
of  sec.  18,  Rev.  Stat.,  nor  do  the  duties  of  boards  of  education  in  any  way 
conflict  with  or  affect  the  duties  of  municipal  councils. 

It  is  also  claimed  that  sec.  1717,  Rev.  Stat.,  applies  only  to  such 
boards  the  members  of  which  are  selected  or  appointed  by  council. 

At  common  law,  the  acceptance  by  an  officer  of  another  office  in- 
compatible with  the  first  ipso  facto  vacated  the  first. 

But  the  appointment  of  a  councilman  to  another  office  which  he  is 
ineligible  to  fill  is  absolutely  void.     State  ex  rel.  v.  Kearns,  47  O.  S.,  560. 
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If,  therefore,  under  the  provisions  of  sec.  1717,  Rev.  Stat.,  a  councilman 
is  ineligible  to  the  office  of  member  of  a  board  of  education,  the  defend- 
ant's election  to  that  office  is  void  and  he  should  be  ousted,  and  it  be- 
comes unnecessary  to  determine  whether  or  not  the  offices  are  incom- 
patible. 

The  provision  of  sec.  1717,  Rev.  Stat.,  now  under  review  was  intro- 
duced into  the  statute  by  an  act  to  amend  the  municipal  code  passed 
April  18,  1870  (67  O.  L.,  69)  and  reads  and  is  punctuated  as  follows : 

"No  member  of  council  shall  be  eligible  to  any  other  office,  or  to 
any  position  on  any  board  provided  for  in  this  chapter,  or  created  by  any 
law  or  ordinance  of  council  save  as  provided  in  chapter  46, of  this  act." 

In  the  present  section  there  is  a  comma  between  the  words  "law" 
and  "or/'  which  is  not  found  in  the  old  section ;  and  it  is  argued  from  this 
circumstance  that  the  legislature  intended  to  confine  the  prohibition  to 
boards  created  by  a  law  or  an  ordinance  passed  by  council;  that  the 
comma  is  an  interpolation  and  should  not  be  regarded  in  the  construc- 
tion of  the  new  section. 

Councils  do  not  pass  "laws"  but  express  their  legislative  will  by  or- 
dinances and  resolutions ;  and  a  reasonable  construction  of  the  language 
of  the  original  section  is  that  the  inelgibility  therein  declared  extends  to 
any  board  created  by  a  law  of  the  state  or  by  an  ordinance  of  a  municipal 
corporation. 

Doubtless  the  commissioners  of  revision,  in  compliance  with  the 
duty  iniposed  upon  them  by  the  act  providing  for  the  consolidation  and 
revision  of  the  statutes,  introduced  the  comma  into  the  new  section  to 
relieve  it  of  any  ambiguity  which  might  have  been  supposed  to  exist  in 
the  original  enactment  (72  O.  L.,  87),  and  the  general  assembly  for  the 
same  reason  permitted  the  comma  to  remain  when  the  revision  was 
adopted  by  that  body.  With  the  propriety  of  the  law  we  have  nothing 
to  do.  It  is  an  act  which  the  general  assembly  were  empowered  to  en- 
act— and  thus  the  law  is  written. 

The  authorities  cited  by  counsel  do  not  seem  to  be  in  point  and  are 
not  helpful  in  the  solution  of  the  question  herein  considered. 

We  are  of  opinion,  that  the  defendant  was  ineligible  to  election 
as  member  of  the  board  of  education,  by  reason  of  his  membership  of 
the  council  of  the  incorporated  village  of  South  Charleston  at  the  time 
of  such  election. 

Judgment  of  ouster. 

F.  S.  Marmett,  attorney  general  and  Hormu  W.  Siaffifrd,  prosecuting 
attorney,  for  relator. 

Marcus  Shaup^  for  defendant 
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SEWER  ASSESSMENTS. 

[Hamilton  Circuit  Court,  March,  1898.] 
Swing,  Cox  and  Smith,  JJ. 

MiLUtR  V.  Cincinnati  (City). 

WHBTflS&  ▲  Lot  nsbds  Drainage  or  not,  is  not  Rbgui^tsd  by  ant  Fizbd 

Standard. 

In  determining  whether  a  lot  needs  drainage  or  not  is  largely  a  question  of 

opinion  merely,  and   not  regulated  by  any  fixed  standard ;  and,  therefore,  a 

lot  is  not  necessarily  exempt  from  an  assessment  for  the  construction  of  a 

sewer,  on  the  ground  that  it  does  not  need  drainage  or  has  local  drainage. 

Swing,  J. 

This  is  an  action  to  enjoin  the  collection  of  a  certain  assessment  for 
the  construction  of  a  sewer,  on  the  ground  that  the  lot  in  question  is 
exempt  under  the  statute  on  account  of  being  provided  with  local  drain- 
age or  does  not  need  it.  It  seems  to  us  that  the  statute  should  be  more 
explicit  in  this  regard ;  that  it  should  be  more  definite  in  pointing  out 
the  limitations  of  Uie  lots  to  be  assessed.  As  it  stands  now,  whether  a 
lot  needs  drainage  or  has  drainage  must  be  largely  a  question  of  opinion 
merely,  and  not  regulated  by  any  fixed  standard.  In  our  opinion  the 
lot  in  question  here  is  subject  to  the  assessment  and  is  not  exempt  either 
on  the  ground  that  it  does  not  need  drainage  or  has  local  drainage. 

The  petition  will  be  dismissed. 

Marsh  &  Ritchie^  for  plaintiff. 

Corporation  Counsel,  for  defendant. 


STREET  ASSESSMENTS. 

[Hamilton  Circuit  Court,  January  Term,  1898.) 
Cox,  Smith  and  Swing,  JJ. 

Norwood  (Villagb)  v.  Ogdbn  and  Whai^ino. 

AMOfUNT  OP  COMPBNSATION  AWARDBD  PROPERTY  OWNBR  POR  LAND  TaKSN  MAY 
BB  A8SSS9BD  BACK  AGAINST  HIS  OTHBR  PROPBRTY. 
An  assessment  upon  land  fronting  on  a  street,  to  reimburse  the  amount  of  com- 
pensation paia  the  owner  for  his  other  land  taken  for  the  use  of  the  street  is 
authorized  by  statute,  under  rulings  of  the  Supreme  Court,  although  such 
owner  may  be  compelled  thereby  to  pay  back  in  assessments  the  money 
awarded  to  him,  together  with  the  costs  of  the  condemnation  proceeding. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

In  the  original  action  Ogden  and  others  sought  to  restrain  the  vil* 
lagc  from  the  collection  of  an  assessment  levied  on  their  property  to  pay 
condemnation  money  for  property  appropriated  by  the  village  to  open  a 
street  in  said  village.  A  general  demurrer  to  the  petition  was  filed  by 
the  village.  This  demurrer  was  overruled  by  the  court,  and  the  delend- 
ant  not  desiring  to  plead  further,  the  injunction  was  made  perpeti^al,  and 
judgment  rendered  against  the  village  for  the  costs,  and  to  alJ  ot*  ^^V^ich 
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it  excepted,  and  filed  this  petition  in  error,  seeking  the  reversal  of  said 
judgment. 

In  substance  the  petition  alleged  that  on  February  15,  1892,  the  vil- 
lage, by  its  council,  passed  an  ordinance  for  the  condemnation  and  ap- 
propriation for  public  use,  for  opening  and  extending  Sherman  avenue, 
of  a  strip  of  ground,  and  providing  that  the  condemnation  money,  costs, 
etc.,  be  assessed  per  front  foot  upon  the  property  bounding  and  abutting 
on  that  part  of  Sherman  avenue  so  condemned  and  appropriated  therein. 
That  proceedings  were  accordingly  had  against  plainiiflfs  and  others  to 
assess  said  compensation,  and  George  C*  Ogden  was  allowed  (625,  and 
Laura  L.  Whaling  $625,  which  was  paid  to  them. 

That  on  November  7, 1892,  the  council  passed  an  ordinance  to  assess 
a  special  tax  ou  real  estate  bounding  and  abutting  on  Sherman  avenue 
from  the  cast  side  of  Allison  street  to  the  east  line  of  Ogden*s,  land,  as 
provided  in  said  ordinance,  viz :  so  much  on  each  front  foot  of  the 
several  lots  of  land  bounding  and  abutting  on  Sherman  avenue  from  east 
side  of  Allison  street  to  east  line  of  Ogden*s ;  to  pay  the  cost  and  ex- 
pense of  condemning  property  for  extending  said  Sherman  avenue 
between  the  points  aforesaid,  together  with  the  interest  on  bonds,  etc. 

It  is  further  averred  that  the  village  seeks  through  the  enforcement 
of  said  ordinance  to  assess  the  damages  caused  to  plaintiff  and  others  by 
the  appropriation  of  the  property  of  plaintiffs  and  others,  the  costs  and 
expenses,  etc.,  back  on  the  remaining  property  of  plaintiffs  and  others, 
bounding  and  abutting  on  that  part  of  Sherman  avenue  so  condemned 
and  appropriated  according  to  the  front  foot.  There  are  other  allega- 
tions as  to  the  collection  from  plaintiffs  of  the  amount  assessed  against 
plaintiffs'  property  for  1898,  and  the  certification  to  the  county  auditor 
of  the  installments  for  the  years  1894  and  1895  -on  their  property ;  and 
it  is  averred  that  if  plaintiffs  are  compelled  to  pay  the  assessments  made 
against  them,  it  will  require  not  only  the  total  amount  of  the  compensa- 
tion money  awarded  to  them,  but  other  sums  in  addition,  and  that  this  is 
arbitrary,  unjust  and  in  violation  of  law  and  the  constitution  of  the 
slate,  and  will  be  a  confiscation  of  their  property  which  is  without  due 
process  of  law,  and  in  violation  of  the  constitution  of  the  United  States. 

It  is  our  understanding  that  the  constiiutionality  and  validity  of 
such  legislation  and  proceedings  has  been  settled  adversely  to  the  claim 
of  the  plaintiffs  below,  by  the  Supreme  Court  of  this  state.  See  Cleve- 
land V.  Wick,  18  O.  S.,  b03;  Kumberg  v.  Cincinnati,  29  O.  S.,  69,  and 
Caldwell  v.  Carthage,  49  O.  S. ,  334.  While  these  decisions  stand,  or 
unless  a  different  rule  is  established  by  the  Supreme  Court  of  the  United 
States,  we  are  bound  by  them. 

It  was  stated  by  counsel  for  defendant  in  error  that  all  of  the  land 
abutting  on  the  property  so  condemned  and  appropriated,  liable  to  as- 
sessment, was  not  in  fact  assessed.  This  does  not  appear  from  the  alle- 
gations of  this  petition,  and  in  our  opinion  the  petition  did  not  state  a 
good  cause  of  action,  and  the  demurrer  was  improperly  overruled,  and 
the  judgment  for  plaintiffs  improperly  rendered. 

The  judgment  will  therefore  be  remanded  to  the  court  of  commoo 
pleas  for  such  further  proceedings  as  are  warranted  by  law. 
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RAILROADS. 

[Hamilton  Circuit  Court,  January  Term,  1808.]  . 
Cox,  Smith  and  Swing,  JJ. 

C.  C.  C.  &  St  L.  Ry.  Co.  v.  St.  Brrnard  (Viu^o«). 

1.  Statute  Rbquiring  a  Raix^road  Company  to  Light  its  Track,  not  in  Con- 
vucT  WITH  Constitution  of  State  or  United  States. 

Section  2494,  et  seq^  Rev.  Stat,  by  which  a  municipal  corporation  may  require 
the  lighting  of  a  railroad  track,  being  within  the  police  power  of  the  state,  is 
not  in  conflict  with  the  constitution  of  the  United  States  or  the  constitution 
of  the  state  of  Ohio. 

2.  Service  of  Power  under  Statute  must  eb  Rbasonabi^e.    Duty  of  Courts 
to  Determine. 

The  exercise  of  the  power  conferred  by  this  statute  must  be  reasonable  and 
while  the  municipality  haa  the  right  to  prescribe  in  the  first  place,  the  kind  of 
light  and  points  where  it  may  be  placed  within  the  limits  of  the  village,  yet  it 
may  not  do  so  arbitrarily,  or  unreasonably,  and  when  it  is  contended  by  the 
railro€ul  company  that  the  legislation,  is  of  that  character,  it  is  the  duty  of 
the  courts  to  determine  whether  the  regulation  is  a  reasonable  exercise  ol 
the  power  conferred  by  the  statute. 

8.  IiiGHTs  which  Render  Headughts  Obscure— Unreasonabui  to  demand 
Them. 

If  the  illuminating  power  of  the  lamps,  required  by  the  village  to  be  placed  in 
the  streets  by  a  railroad  company  (of  2,000  candle  power  as  in  case  at  bar)  are  so 
^eat  that  if  used  in  a  lamp  upon  the  railroad  track  it  would  obscure  the  head- 
light upon  a  locbmotive  and  render  nugatory  all  the  power  of  the  employees 
of  the  railroad  company  to  manage  the  trains  so  as  to  protect  tiie  lives  of  the  ' 
passengers  and  the  safety  of  property  entrusted  to  them,  the  requirement  is 
arbitrary  and  unreasonable. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 
Cox.  J. 

This  case  comes  into  court  on  a  petition  in  error  filed  by  the  railway 
company  to  reverse  a  judgment  of  the  court  of  common  pleas,  in  sustain- 
ing a  demurrer  of  the  village  of  St.  Bernard,  to  the  answer  of  the  rail- 
way company  to  the  petition  of  said  village,  and  rendering  a  judgment 
against  said  company  and  in  favor  of  said  village. 

In  the  court  below,  action  was  brought  by  the  village  to  recover  from 
the  railway  company  the  sum  of  one  hundred  and  fifty  dollars,  with 
interest  from  July  1, 1895,  for  money  expended  by  the  village,  for  plac- 
ing electric  lights  along  said  railroad  in  the  village  of  St.  Bernard,  and 
lighting  the  same. 

Plainti£f  in  its  petition  alleges  that  it  is  a  municipal  corporation 
organized  under  the  laws  of  Ohio  and  situated  in  Hamilton  county,  Ohio, 
and  that  defendant  is  a  corporation  under  the  laws  of  the  state  of  Ohio, 
and  maintains  and  operates  a  steam  railway  in  the  village  of  St.  Bernard^ 
on  the  right-of-way  owned  by  said  defendant. 

Plaintifif  further  says,  that  on  August  2,  1894,  the  counsel  of  the 
plaintiff  dnly  passed  an  ordinance  to  provide  for  lighting  the  railway 
of  the  defendant  company  within  the  limits  of  St.  Bernard,  in  which 
ordinance  the  defendant  company  was  required  within  twenty  days  from 
the  delivery  of  a  copy  of  said  ordinance  to  the  person  having  the  man- 
agement of  the  defendant's  railway,  to  erect  and  maintain  .poles,  wires 
and  electric  arc  lamps,  of  2,000  candle  power,  and  of  the  same  kind  and 
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quality  as  were  then  being  erected  for  use  on  the  public  streets  of  said 
village,  and  specifying  the  points  on  said  railroad  on  which  said  lights 
should  be  erected;  that  on  August  8,  1894,  notice  of  the  requirement  to 
light  said  I'ailway  was  given,  by  serving  on  M.  E.  Ingalls,  the  president 
of  said  railway  company,  a  true  and  correct  copy  of  said  writing  and  said 
ordinance ;  that  the  defendant  company  neglected  and  failed  for  more 
than  twenty  days  after  the  receipt  ot  said  notice,  to  erect  said  poles  and 
lights,  or  to  do  said  lighting  in  conformity  with  th^  provisions  of  said 
ordinance;  that  on  September  6,  1894,  the  plaintiff  corporation  passed  a 
resolution  directing  the  board  of  waterworks  and  electric  light  trustees 
of  said  village,  to  erect  said  poles  at  the  points  aforesaid,  and  to  do  the 
lighting  as  required  in  said  ordinance  at  the  expense  of  the  defendant 
company;  that  pursuant  to  said  ordinance  and  resolution,  said  village, 
through  its  board  of  waterworks  and  electric  lighting  trustees,  did  erect 
and  construct  three  electric  lights,  of  2,000  candle  power  each,  at  the 
points  designated  on  the  line  of  'defendant's  railway  within  the  village, 
and  thus  continue  to  light  said  railway  as  required  by  said  ordinance, 
from  January  1,  1896,  to  July  1,  1895,  at  the  cost  of  said  village  of  $50.00 
for  each  lamp ;  and  that  the  defendant  railway  company  has  refused  to 
pay  said  sum  or  any  part  thereof,  and  thereupon,  on  September  19,  1895^ 
the  village  council  passed  an  ordinance  assessing  said  sum  of  one  hun- 
dred and  fifty  dollars,  the  expenses. of  lighting  said  railway,  on  the  real 
estate  and  leasehold  interests  of  defendant's  company  in  Hamilton  county^ 
Ohio,  to  pay  the  expense  of  lighting  the  defendant's  railway  within  said 
village ;  that  upon  the  failure  to  pay  same  within  ten  days,  the  same 
should  be  collected  in  the  manner  provided  by  law ;  that  the  defendant's 
company  have  failed  to  pay  said  sum  although  more  than  ten  days  have 
elapsed  since  the  passage  of  the  same,  and  the  plaintiff  prays  judgment 
against  the  defendant  for  said  amount  and  interest,  and  that  the  real 
estate  and  leasehold  interests  of  the  defendant  company  in  Hamilton 
county  may  be  appraised,  advertised  and  sold,  and  the  proceeds  thereof 
applied  to  the  payment  of  said  judgment. 

To  this,  the  defendant  answered,  saying  that  the  only  authority  of 
the  plaintiff  to  pass  the  said  pretended  ordinance  set  forth  in  the  petition,, 
is  under  sees.  2494,  2495,  2496,  2497  and  2498,  Rev.  Stat.,  that  the  act 
under  which  said  ordinance  is  passed,  violates  the  constitution  of  the 
United  States,  to  wit : 

"That  it  assumes  to  authorize  cities  and  villages  through  which  the 
defendant  roads  run,  to  lay  upon  the  defendant  a  heavy  burden  without 
due  process  of  law,  in  so  much  as  it  provides  that  the  defendant  may,, 
without  hearing  or  notice  be  required  to  put  up  a  certain  designated 
kind  of  light,  and  that  such  light  may  be  required  to  be  kept  and  main- 
tained at  all  hours,  irrespective  of  the  use  made  of  the  streets  or  cross- 
ings where  such  lights  are  required  to  be  placed." 

"  That  said  act  fails  to  provide  for  notice  and  hearing,  and  that  there 
are  questions  of  fact  under  the  constitution  of  the  United  States  of  which 
defendant  is  entitled  to  notice,  a  day  in  court  and  a  hearing,  upon  the  fol- 
lowing questions,  to- wit: 

"  First — Whether  the  placing  of  electric  lights  at  a  crossing  is  nec- 
essary to  provide  for  the  security  and  safety  of  citizens  and  other  persons 
from  the  running  of  trains  through  said  city  or  village. 

"  Second — Whether  the  placing  of  electric  lights  at  crossings  will  not 
render  the  headlights  useless,  destroy  their  utility  and  render  it  impos* 
sible  to  operate  its  railway  with  safety  to  passengers  and  employees. 


Digitized  by 


Google 


vm. CIRCUIT  COURTS. 387 

Railway  Co.  ▼.  Bernard  (Village). 

"  Third — Whether  the  kind  of  light  to  be  used  at  such  crossings  is 
snch  as  can  be  used  with  reasonable  safety,  and  such  as  will  conduce  to 
the  safety  of  passengers  and  employees. 

"  Fourth — Whether  it  is  necessary  to  maintain  lights  at  all  hours  of 
the  night,  or  only  a  certain  time  before  and  after  the  arrival  of  trains. 

"Fifth — Whether  the 'lighting  of  a  railway  in  a  street  at  a  point 
specified,  is  reasonable  for  the  safety  of  the  public. 

**  Whether  the  kind  of  light  required  by  the  ordinance  of  cities  and 
towns  passed  under  the  authority  of  said  act,  is  reasonable  and  suitable 
and  necessary  for  the  safety  of  persons  using  the  streets  and  crossings." 

And  for  further  answer  defendant  says : 

"  It  is  an  inter-state  railroad  engaged  in  transporting  articles  of  com- 
merce and  passengers  into,  through,  and  from  more  than  twenty  states  of 
the  United  States,  and  was  so  engaged  at  the  time  said  ordinance  was 
adopted,  and  has  been  so  engaged  for  more  than  ten  years,  and  all  its 
trains  and  loconiotives  which  pass  through  the  said  village  are  used  in 
drawing  cars  and  trains,  in  which  passengers  and  articles  of  commerce  are 
tran/sported  from  and  through  the  diflferent  states;  that  in  order  to  enable 
the  defendant  to  discharge  its  duties  as  a  common  carrier,  it  is  indispen- 
sably necessary  that  all  its  locomotives  should  be  provided  with  head- 
lights, and  that  they  are  so  provided,  and  that  it  is  indispensably  neces- 
sary that  the  headlights  of  its  locomotives  should  cast  a  light  on  the 
track  in  front  of  the  train,  and  that  such  light  should  not  be  diminished, 
obscured  or  rendered  ineffective,'  and  that  the  safety  of  all  passenger^ 
transported  by  the  defendant,  of  all  employees  engaged  in  operating  its 
locomotives  and  trains,  and  of  all  property  entrusted  to  it  for  transporta- 
tion, imperatively  requires  that  the  light  from  the  headlights  of  its  loco- 
motives should  not  be  obscured,  obstructed  or  diminished;  that  the 
placing  or  erecting  of  electric  lights  at  the  crossings  in  such  ordinance 
specified  and  required,  will  disable  the  defendant  from  safely  and  prop- 
erly performing  its  aforesaid  duty  as  a  common  carrier  of  inter-state  freight 
and  passengers ;  that  the  effect  of  such  electric  lights  shall  be  to  endanger 
the  safety  of  all  passengers  carried  by  the  defendant,  and  of  all  employees 
engaged  in  operating  its  locomotives  and  trains,  and  of  all  property 
entrusted  to  it  for  transportation. 

"That  the  effect  of  such  electric  lights  as  are  required  by  daid  ordi- 
nance, is  to  obscure,  obstruct  and  in  effect  destroy  the  light  of  its  loco- 
motives, and  if  erected  as  required  prevent  the  engineers  and  firemen  in 
charge  of  defendant's  locomotives  from  seeing  persons  or  objects  on  the 
track,  and  will  render  the  headlights  upon  the  locomotives  almost 
entirely  useless  and  ineffective,  and  the  defendant  will  thereby  be  inca- 
pacitated from  safely  and  properly  discharging  its  duties  as  a  carrier  as 
aforesaid ;  that  the  ordinance  will  be  a  great  burden  to  the  defendant  in 
erecting  and  maintaining  at  great  expense  electric  lights  in  various  vil- 
lages through  which  the  road  runs ;  that  the  defendant  will  suffer  great 
loss  and  injury  in  the  operation  of  its  road,  to-wit :  a  loss  of  more  than 
ten  thousand  dollars. 

''That  the  erection  and  maintenance  of  said  electric  lights  as  required 
by  said  ordinance,  will  make  the  crossings  unsafe  and  dangerous  to  all 
persons  who  pass  over  them ;  that  they  will  tend  to  prevent  persons  about 
to  cross  over  said  crossings,  from  seeing  or  observing  headlights  of 
approaching  trains ;  that  light  from  the  headlights  of  such  trains  will  be 
obscured  and  rendered  more  or  less  useless  and  ineffective ;  that  the  pub- 
lic safety  or  welfare  will  not  be  promoted  by  the  erection  of  said  electric 
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lights  ;  OD  the  contrary,  the  danger  to  all  persons  using  or  passing  said 
crossings  will  be  greatly  increased,  and  that  as  a  consequence  thereof, 
Uie  liability  of  the  defendant  for  injuries  to  persons  at  crossings  will  be 
greatly  increased,  and  it  will  be  put  to  great  expense  and  costs  in  defend- 
ing actions  for  personal  injuries." 

To  this  answer  of  defendant  the  plaintiff  filed  a  general  demurrer, 
which  was  sustained  by  the  court,  and  judgment  rendered  for  the  plain- 
tiff", to  which  judgment  defendant  excepted. 

As  to  the  first  answer  claiming  that  the  act  of  the  legislature  under 
which  this  ordinance  was  passed  is  unconstitutional,  we  think  the  claim 
of  the  defendant  should  not  be  sustained.  Section  2494,  Rev.  Stat., 
which  authorized  the  village  to  require  the  cpmpany  to  light  its  track, 
was  before  the  Supreme  Court  of  this  state  in  the  case  of  Railroad  Co.  v. 
Sullivan,  82  O.  S.,  152,  and  was  held  to  constitute  a  reasonable  exercise 
of  police  power  and  therefore  constitutional,  and  this  opinion  was 
approved  and  reaffirmed  by  the  Supreme  Court  in  the  case  of  Railroad 
Co.  V.  Village,  57  O.  S.,  842-8,  the  court  saying :  "The  power  given  by  the 
legislature  to  a  corporation  to  require  the  lighting  of  a  railroad  track*  is 
a  branch  of  the  police  power  of  the  state."  And  the  court  sustained  the 
constitutionality  of  all  sections  referred  to.   * 

What  laws  and  ordinance  may  be  passed  in  the  exercise  of  the  police 
power  of  the  state  has  been  the  subject  of  many  decisions,,  a  number  of 
which  have  been  cited  by  counsel  for  the  defendant.  In  People  v.  Jackson, 
9  Mich.,  285,  the  court  says: 

**The  powers  which  can  only  be  justified  on  the  specific  ground  that 
they  are  police  regulations,  and  which  otherwise  would  be  clearly  pro- 
hibited by  the  constitution,  can  be  such  only  as  are  so  clearly  necessary 
to  the  safety,  comfort,  or  well-being  of  society,  or  so  imperatively 
required  by  the  public  necessity  as  to  lead  to  the  rational  and  satisfactory 
conclusion  that  the  framers  of  the  constitution  would  not  otherwise  have 
adopted." 

In  the  Slaughter  House  Case,  16  Wall.,  86  and  87,  the  court  says  : 

*'But  under  the  pretense  of  prescribing  a  police  regulation  the  state 
cannot  be  permitted  to  encroach  upon  any  of  the  just  rights  of  the 
citizen,  which  the  constitution  intended  to  secure  against  abridgment." 

And  the  court  of  appeals  of  New  York,  98  N.  Y.,  98.  says : 

"The  police  power  is  not  without  its  limitations  and  that  in  itsexercise, 
the  legislature  must  respect  the  great  fundamental  rights  guaranteed  by 
the  constitution.  If  this  were  otherwise,  the  power  of  the  legislature 
would  be  practically  without  limitation. 

"In  the  assumed  exercise  of  the  police  power  in  the  interest  of  the 
health,  the  welfare  or  safety  of  the  public,  every  right  of  the  citizen  might 
be  invaded  and  every  constitutional  barrier  swept  away.  This  doctrine  is 
approved  in  109  N.  Y..  889." 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  6th  Ed., 
710,  says :  the  limit  to  the  exercise  of  the  police  power  in  these  cases 
must  be  this : 

"The  regulations  must  have  reference  to  the  comfort,  safety  or  wel- 
fare of  society;  they  must  not  be  in  conflict  with  any  of  the  provisions 
of  the  charter,  and  they  must  not  under  pretense  of  regulation  take 
from  the  corporation  any  of  the  essential  rights  and  privileges  which  the 
charter  confers ;  in  short,  they  must  be  police  regulations  in  fact,  and 
not  amendments  of  the  charter  and  curtailments  of  the  corporate  fran- 
chise.   The  maxim  sicuteretuo  ut  alienum  non  ladas^  is  that  which  lies 
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at  the  foundation  of  the  power,  and  to  whatever  enactment  affecting  the 
management  and  business  of  private  corporations  it  cannot  be  fairly 
appli^,  the  power  itself  will  not  be  extended."      , 

The  object  of  this  law  is  evidently  in  the  interest  of  the  welfare  and 
safety  of  the  public,  and  in  the  exercise  of  the  power  given  by  the 
legislature  to  a  municipal  corporation,  this  object  should  be  kept  steadily 
in  view,  and  the  principle  of  the  police  power  of  the  state  must  not  be 
violated.    In  Railroad  Co.  v.  Bowling  Green,  supra,  saj-s  : 

"Section  2495,  among  other  provisions,  requires  the  ordinance  to 
specify  the  manner  in  which  said  railway  should  be  lighted.  This  lan- 
guage seems  broad  enough  to  authorize  the  municipality  to  prescribe  the 
kind  of  light  to  be  employed  for  that  purpose,  whether  electricity,  gas, 
or  any  other  material  or  means  that  may  be  reasonably  adopted  to  the 
purpose.  The  power  to  select  the  kind  of  light  to  be  used  can  be 
exercised,  of  course,  only  when  more  than  one  kind  is  available." 

And  the  courts  say  further,  on  the  same  page : 

"Yet,  as  the  power  to  compel  a  railroad  company  to  light  its  track  at 
all  implies  authority  to  require  it  to  be  efficiently  done,  it  would  seem 
necessarily  to  follow  that  within  reasonable  limits  the  power  to  prescribe 
the  kind  of  light  rests  with  the  municipal  authorities.  They  of  course, 
in  this  respect,  could  not  cast  an  unreasonable  burden  on  the  railroad 
company.  Doubtless  this  ordinance  would  cast  upon  a  railroad  company 
an  unreasonable  burden  if  it  ^  prescribed  an  electric  light  when  the 
municipality  contained  no  electric  plant  or  other  convenient  means  of 
generating  electricity;  otherwise  the  municipality,  large  or  small, 
Uirough  which  the  railroad  might  pass,  could  compel  those  who.  operate 
the  road  to  erect  a  plant  to  generate  the  light." 

And  on  page  845.  Railroad  Co,  v.  Bowling  Green,  supra,  the  court  say : 

"Both  reason  and  authority  deny  to  a  corporation  clothed  with  such 
rights  and  powers  and  bearing  such  relation  to  the  public,  the  power  to 
arbitrarily  fix  the  price  at  which  it  will  furnish  light  to  those  who  desire 
to  use  it.  If  the  parties  could  not  agree  upon  price,  they  could  appeal  to 
the  courts  of  the  state  and  compel  the  municipality  to  furnish  the  lights 
a|  a  reasonable  price." 

It  will  be  seen  by  these  decisions  of  the  Supreme  Court,  that  the 
exercise  of  the  power  conferred  by  this  statute  must  be  reasonable  and 
must  not  cast  an  unreasonable  burden  on  the  railroad  company,  other- 
wise the  ordinance  would  be  void ;  and  while  the  municipality  has  the 
right  to  prescribe,  in  the  first  place,  the  kind  of  light  and  points  where  it 
may  be  placed  within  the  limits  of  the  village,  yet  it  may  not  do  so  arbi- 
trarily or  unreasonably,  and  when  it  is  contended  by  the  railroad  com- 
pany that  such  acts  are  unreasonable  and  arbitrary,  it  is  the  duty  of  the 
courts  to  determine  whether  the  regulation  is  a  reasonable  exercise  of  a 
power  which  is  generally  prohibited  by  the  constitution.  According  to 
the  maxim  sic  utere^  etc.,  it  being  of  universal  application,  it  must,  of 
course,  be  within  the  range  of  legislatii(re  action  to  define  the  mode  and 
manner  in  which  everyone  may  so  use  his  own  as  not  to  injure  others. 
Any  law  which  goes  beyond  that  principle,  which  undertakes  to  abolish 
rights  the  exercise  of  which  involves  an  infringement  of  the  rights  of 
others,  or  to  limit  the  exercise  of  rights  beyond  what  is  necessary  to  pro- 
vide for  the  public  welfare  and  the  general  security  cannot  be  included 
in  the  police  power  of  the  government. 

It  is  a  governmental  usurpation  and  violates  the  principles  of  abstract 
justice,  as  they  have  been  developed  under  our  public  institutions.  Ted- 
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eman  on  Police  Powers,  page  4.  That  it  is  the  duty  of  the  courts  to  pass 
upon  the  reasonableness  of  the  acts  of  a  municipal  corporation  requiring 
railroads  to  be  lighted,  seems  to  be  assumed  in  the  Bowling  Green  case 
by  the  Supreme  Court  withoiit  any  question. 

Now,  the  answer  of  the  railway  company  to  the  petition  of  the  plain- 
tiff sets  up  that  it  is  an  inter-state  railroad,  engaged  in  transporting  arti- 
cles of  commerce  and  passengers  into,  and  through  more  than  twenty 
states,  and  its  trains  and  locomotives  that  pass  through  this  village  are  so 
used.  That  in  order  to  discharge  its  duties,  it  is  indispensably  necessary 
that  all  its  locomotives  should  be,  and  are  provided  with  headlights  for 
the  purpose  of  casting  a  light  on  the  track  in  front  of  the  train,  and  that 
such  light  should  not  be  diminished,  obscured,  or  rendered  ineffective, 
and  that  the  safety  of  all  passengers  transported  by  the  railway  and  of 
all  of  employees  engaged  in  operating  its  locomotives  and  trains,  and 
all  property  entrusted  to  it  for  transportation,  requires  that  the  light 
should  not  be  obstructed,  obscured  or  diminished,  and  that  the  placing  or 
erecting  of  such  electric  lights  at  the  crossings  in  the  ordinance  specified 
and  required  will  disable  the  defendant  from  safely  and  properly  perform- 
ing its  duty,  and  the  effect  of  such  electric  lights  will  be  to  endanger  the 
safety  of  all  passengers  carried  by  the  defendant  and  all  employees 
engaged  in  operating  its  locomotives  and  trains,  and  on  all  property 
entrusted  to  it  for  transportation ;  that  such  electric  lights  will  obscure, 
obstruct  and  in  effect  destroy  the  light  of  its  locomotives,  and  will  pre- 
vent the  engineers  and  firemen  in  charge  of  defendant's  locomotives,  from 
safely  and  properly  discharging  its  duties  as  a  common  carrier,  and  will 
be  a  great  burden  to  defendants  in  erecting  and  maintaining  at  a  great 
expense  and  the  road  will  suffer  great  loss  and  injury  in  the  operation  of 
its  trains ;  that  it  will  make  the  crossings  unsafe  and  dangerous  to  all  per- 
sons that  pass  over  them,  and  they  will  tend  to  prevent  persons  about  to 
cross  over  said  crossings  from  seeing  or  observing  the  headlights  of 
approaching  trains,  and  the  public  safety  or  welfare  will  not  be  promoted 
by  the  erection  of  said  electric  lights ;  on  the  contrary,  the  danger  of  all 
persons  using  or  passing  said  crossings  will  be  greatly  increased  and  the 
road  will  be  put  to  great  expense  in  defending  actions  for  personal 
injuries. 

While  the  municipality  has  the  right  to  fix  the  place  and  kind  of 
lights  to  be  erected  by  the  railroad  company,  in  doing  so  it  must  exercise 
it  with  reference  to  the  safety  and  protection  of  the  public  in  crossing 
said  railway,  and  so  as  not  to  interfere  with  the  just  rights  and  duties  of 
the  railway  company  in  managing  its  trains  and  locomotives  in  passing 
through  the  village,  as  in  the  management  of  its  locomotives  and  trains 
great  care  is  required  of  the  railway  to  so  manage  them  as  to  protect  the 
lives  of  the  passengers  and  the  safety  of  the  property  entrusted  to  it  for 
transportation.  To  do  this,  it  is  asserted  by  the  defendants  in  the  answer, 
it  is  necessary  that  headlights  be  used  upon  the  locomotives  which  will 
cast  a  light  upon  the  track  in  fron4  of  the  train  and  if  this  light  is 
obscured  or  diminished,  the  safety  of  passengers  and  property  will  be 
greatly  endangered,  and  persons  who  cross  said  railroad  will  be  prevented 
from  seeing  or  observing  headlights  of  approaching  trains. 

The  Supreme  Court  in  Railroad  Co,  v.  Schruyhart.  10  O.  S.,  116. 
say :  "  The  operators  of  a  railroad  train  have  an  unqualified  right  to  carry 
a  headlight  upon  the  train  at  night,  when  necessary  for  the  safety  of  the 
lives  and  property  embarked  upon  the  trains.*'  And  upon  page  120,  the 
court  says:  **  If  it  be  shown    *    *    *    to  be  necessary,     *    *    *    ^^  is 
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the  right  and  duty  of  the  company  to  see  to  it  that  such  light  be  then 
carried." 

While  the  Supreme  Court  has  held  in  Railroad  Co.  v.  Bowling  Green, 
supra,  that  the  village  has  authority  to  prescribe  the  kind  of  light  that 
shall  be  employed,  and  that,  where  the  village  has  an  electric  plant,  it  is 
not  unreasonable  because  it  requires  a  railroad  company  to  use  in  light- 
ing its  track  the  particular  kind  of  lamp  and  illuminating  material  in  use 
for  lighting  the  streets  of  such  city  or  village,  yet  the  question  as  to  the 
power  of  the  light  useH  did  not  seem  to  have  been  raised  in  the  case.  It 
does  not  appear  in  the  facts  of  that  case  how  many  candle  power  of 
electricity  was  afforded  by  each  lamp  on  the  streets  or  on  the  railroad, 
but  the  opinion  seems  to  turn  upon  the  kind  of  light,  whether  electricity, 
gas,  or  other  light  which  might  be  used  by  the  village.  It  could  hardly 
have  been  intended  to  decide  that  such  light  would  be  reasonable  if  the 
illuminating  power  of  the  lamps  in  the  streets  were  so  great  that  if  used 
in  a  lamp  upon  the  railroad  track  it  would  obscure  the  headlight  upon  a 
locomotive  and  render  nugatory  all  the  power  of  the  employees  ol  the 
railroad  to  manage  the  trains  so  as  to  protect  the  lives  of  the  passengers 
and  the  safety  of  the  property  entrusted  to  them. 

Now,  in  this  case,  the  village  has  prescribed  the  light  to  be  used  on 
the  railroad  to  be  of  2,000  candle  power. 

This  answer  directly  attacks  the  reasonableness  of  the  ordinance  fix- 
ing'lthe  kind  of  lights  and  the  places  where  they  should  be  put,  and 
raises  an  issue  which  should  be  met  by  a  reply  of  the  plaintiff.  If  sus- 
tained by  the  proof,  it  would  be  an  answer  to  the  claim  of  the  plaintiff,  if 
its  tendency  would  be  to  show  that  the  ordinance  in  que^ion,  instead  of 
being  for  the  safety  and  protection  of  the  public,  will  have  the  contrary 
effect.  We  think  the  demurrer  to  the  second  part  of  defendants  answer 
should  have  been  overruled  in  the  court  of  common  pleas,  and  this  judg- 
ment should  therefore  be  reversed,  and  the  case  remanded. 

John  T.  Dye,  S.  O.  Bayless,  Harmon,  Colston,  Goldsmith  <Sf  Hoadly, 
for  plaintiff  in  error. 

/^  M*  Gorman^  for  defendant  in  error. 


GUARDIAN'S  ACCOUNT. 

[Hnron  Circuit  Court,  November  12, 1892.] 
Haynes,  Bentley  and  Scribner,  JJ. 

CHARI.SS  W.  Millen  v.  S.  M.  Young,  Admr. 

1.  When  Probats  Court  cannot  Opbn  up  Guardian's  Account. 

The  probate  court  has  no  power  after  an  account  rendered  by  the  guardian  of 
an  imbecile  has  been  passed  upon  in  due  form,  at  a  subsequent  date  or  year, 
upon  mere  motion,  suggestion  or  request,  of  the  heirs  of  such  imbecile, 
charging  neither  fraud,  mistake  nor  misconduct,  to  open  up  such  account, 
place  the  matter  in  statu  quo,  and  impose  upon  the  guardian  the  duty  of  going 
back  and  again  establishing  every  item  of  debit  contained  in  his  account 

2.  When  Probata  Court  has  Powbr  to  Rbporm  and  Correct  Guardian's 
Account. 

But  any  such  settlement  made  by  such  guardian,  at  any  time  within  two  years 
after  the  appointment  of  another  guardian,  or  after  the  disability  of  such 
ward  may  oe  removed,  or  said  ward  may  die,  mav  be  opened  ana  reviewed 
upon  motion  of  the  guardian,  or  heirs  of  such  ward,  and  the  accounts  attacked, 
upon  the  showing  of  good  reason  therefor,  and  if  it  shall  appear  that  any 
mistake  or  fraud  entered  into  the  settlement,  to  that  extent,  and  to  that  extent 
only,  may  be  reformed  and  corrected. 
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Id  the  case  of  C.  W.  Millen,  guardian,  v,  S.  M.  Young,  there  are 
two  cases  in  error  here,  identical  in  their  facts  and  in  the  questions  of 
laWy  and  they  will  be  disposed  of  together,  as  they  were  argued  together. 

Id  this  case,  or  these  cases,  the  plaintiff  in  error  seeks  to  reverse  the 
judgment  of  the  court  of  common  pleas,  confirming  certain  orders  made 
by  the  probate  court  upon  applications  made  in  that  court  to  open  certain 
accounts  of  the  plaintiff  in  error,  the  guardian  of  Fanny  M.  Post,  imbecile, 
which  had  been  settled,  or  passed  upon  and  settled  theretofore  by  the 
probate  court  of  this  county. 

The  facts  arc  briefly  these:  Charles  W.  Millen  as  guardian  of  Fanny 
M.  Post,  imbecile,  files  his  first  partial  account  for  settlement  in  the  pro- 
bate court  of  this  county  on  March  21,  1888.  I  have  not  the  date  of  his 
appointment,  but  tnat  I  do  not  regard  as  important.  This  account  was 
passed  upon  and  approved  by  the  probate  court  on  April  26,  1888.  The 
entry  of  that  action  of  the  probate  court  reads  as  follows: 

*'This  day  came  Charles  W.  Millen,  guardian  of  Fanny  M.  Post,  and 
files  herein  his  account,  as  such  guardian  for  a  partial  settlement.  Notice 
by  publication  ordered.  Thursday,  the  26th  day  of  April,  A.  D.,  1888,  is 
set  for  the  hearing  of  said  accounts,  at  which  time  the  matter  is 
continued." 

'*April  26,  1888.  Notice  of  the  filing  of  the  accounts  of  Chas.  W. 
Millen,  guardian  of  Fanny  M.  Post,  heretofore  filed  for  partial  settlement, 
having  been  duly  given  by  publication  in  the  Norwalk  Reflector,  a  news- 
paper of  this  county,  and  this  being  the  day  named  therein  for  the  hear- 
ing of  said  accounts,  the  same  came  on  to  be  heard,  and  no  exceptions 
tihereto  being  filed,  and  the  court  having  carefully  examined  the  same, 
and  finding  them  in  all  things  true  and  correct,  desires  that  the  same  be, 
and  they  are  hereby  confirmed  and  settled.  And  the  court  further  find 
a  balance  due,  in  the  hands  of  said  guardian,  $4,283.22.*' 

The  said  guardian  files  his  second  partial  account  for  settlement  in 
the  same  court  on  January  17,  189 1.  This  account  was  approved  Feb- 
ruary 7,  1891,  in  terms  similar,  but  not  identical  with  those  which  have 
been  read  in  the  action  of  the  court  upon  the  first  account. 

The  ward,  Fanny  M.  Post,  died  in  1891,  intestate,  leaving  W.  C. 
Bailey,  £.  J.  Bailey,  Caroline  M.  Burdick  and  Daniel  S.  Piatt  her  heirs 
at  law.  Stephen  M.  Young  was  duly  appointed  administrator  of  her 
estate,  and  qualified  as  such  on  December  30,  1891. 

The  heirs  and  administrator  of  the  said  Fanny  M.  Post  each  filed 
motions  to  open  up  both  of  the  settlements  before  mentioned,  and  for 
leave  to  file  exceptions  to  those  accounts. 

The  entry  made  by  the  court  upon  the  motions  to  open  up  the 
accounts,  is  as  follows:  "December  31,  1891.  This  day  the  heirs  of 
Fanny  M.  Post,  deceased,  and  S.  M.  Voung,  administrator  of  the  estate 
of  the  said  Fanny  M.  Post,  deceased,  file  herein,  motions  to  open  the 
first  and  second  partial  accounts  of  C  W.  Millen,  guardian  of  Fanny  M. 
Post,  whereupon  the  court  ordered  that  said  guardian  be  given  fifteen 
days'  notice  in  each  case,  and  sets  the  hearing  of  this  matter  for  January 
14,  1892,  at  9  o'clock,  A.  M." 

On  January  14,  1892,  the  day  to  which  this  case  was  adjourned, 
this  entry  was  made  in  the  journal  entry  of  the  court:  **This  cause  came 
on  to  be  heard,  and  is  continued  until  such  time  as  the  parties  agree  upon." 


Digitized  by 


Google 


yiU.  CIRCUIT  COURXa  3^93 

Millen  ▼•  Young,  Admr. 

March  i6,  1893,  this  entry  was  made :  "This  day  came  C.  W.  Miilea 
and  files  herein  a  motion  to  strike  from  the  files,  the  motions  heretofore 
filed  to  open  up  the  first  and  second  partial  accounts  of  C.  W.  Milien,  as 
guardian  of  Fanny  M.  Post/' 

At  the  January  term— on  April  7,  1892,  the  motion  of  the  present 
plaintifF  in  error,  C.  W.  Millen,  guardian,  to  dismiss  this  motion,  or  these 
motions,  was  overruled  by  the  court,  and  on  the  same  day  an  order  was 
made  opening  up  both  partial  settlements,  and  granting  leave  to  the 
adn^inistrator  and  the  heirs  to  file  exceptions  thereto,  and  this  is  the  order 
that  was  made  by  the  court:  ''April  7,  1892.  Thi^  cause  coming  on 
further  to  be  heard  on  the  motion  of  the  heirs  of  Fanny  M.  Post,  deceased, 
ask  that  the  first  partial  settlement  of  the  accounts  of  C.'VV.  Millen, 
guardian  of  Fanny  M.  Post,  be  opened  up,  and  that  they  be  permitted  to 
file  exceptions  thereto;  and  the  same  was  submitted  upon  record  without 
evidence.  In  consideration  whereof,  the  court  do  allow  said  motion  and 
said  partial  settlements  of  accounts  is  hereby  ordered  opened  up,  and  said 
heirs  are  granted  leave  to  file  exceptions  to  said  partial  accounts,  to 
which  order  said  C.  W.  Millen,  guardian  of  Fanny  M.  Post,  by  his  counsel, 
excepts." 

The  same  order  was  made  as  to  the  second  partial  account.  Both 
settlements  were  set  aside,  and  the  administrator  and  the  heirs  at  law 
were  granted  leave  to  file  their  exceptions.  The  exceptions  by  these 
parties  seeking  to  attack  the  accounts,  were  filed  on  April  16,  1892,  the 
order,  as  appearing  of  record  having  been  made  on  the  7th  of  the  same 
month. 

On  April  31,  1892,  being  five  days  after  exceptions  were  filed,  and 
some  fourteen  days  after  the  order,  opening  up  the  accounts  had  been 
made,  the  guardian  filed  a  petition  in  error  in  the  court  of  common 
pleas  to  reverse  this  action  on  the  part  of  the  probate  court.  These 
orders  of  the  probate  court  were  confirmed  at  the  May  term,  1892. 
Thereupon,  petitions  in  error  were  filed  in  this  court  on  July  6,  1892,  to 
reverse  the  action  of  the  common  pleas  court,  affirming  the  order  of  the 
probate  court,  and  also  to  reverse  the  orders  of  the  probate  court  which 
are  complained  of 

Upon  this  condition  of  the  record,  the  question  as  presented  to  us,  and 
by  the  law,  is  as  to  whether  or  not  the  probate  court  erred  in  granting 
the  motions  of  the  administrator  and  the  heirs  of  Fanny  M.  Post  to  open 
up  the  accounts,  and  to  permit  them  to  file  their  exceptions  thereto. 
The  question  so  presented,  calls  for  a  consideration  of  the  various  pro- 
visions of  the  statute  regulating  matters  in  regard  to  the  appointment 
of  administrators,  and  the  settlement  of  accounts  of  lunatics,  idiots  and 
imbeciles. 

Section  6303,  Rev.  Stat,  reads  as  follows:  '*The  probate  court,  upon 
satisfactory  proof  that  any  person  resident  of  the  county,  or  having  a  legal 
settlement  in  any  township  thereof,  is  an  idiot,  imbecile,  or  lunatic,  shall 
appoint  a  guardian  for  such  person,  which  guardian  shall,  by  virtue  of 
such  appointment,  be  the  guardian  of  the  minor  children  of  his  ward,  un- 
less the  court  shall  appoint  some  other  person  as  their  guardian;  an  im- 
becile in  this  chapter,  shall  be  understood  to  mean  a  person  who,  not 
born  idiotic,  has  become  so;  provided  that  no  such  guardian  be  appointed 
until  at  least  three  days*  notice  to  the  persons  next  of  kin  resident  of 
the  county  of  such  person  is  given  to  attend  at  the  same  time  and  place, 
which  notice  shall  be  served  by  delivering  to  each  person  therein  named, 
a  copy  thereof,  or  by  leaving  such  copy  at  his  usual  place  of  residence.'* 
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Now,  appended  to  this  section  is  found  this  language — by  the  pro- 
viso of  the  act  of  1872,  69  O.  L.,  174:  '*The  appointment  by  the  pro- 
bate court  of  a  guardian  for  an  imbecile  is  to  be  regarded  only  ds prima 
facie  evidence  of  the  imbecility."  That  proviso  it  maybe  remarked  is  not 
contained  in  the  section,  as  it  now  stands  in  the  statute.  **The  fact  as 
to  such  imbecility  may  be  inquired  into  by  the  alleged  imbecile,  in  an 
action  brought  by  him  to  enjoin  the  guardian  from  interfering  with  the 
control  and  management  of  his  property.  In  the  revision  of  this  statute,  75 
O.  L.,  927,  sec.  49,  this  provision  was  omitted.  **Beld,  that  the  omis-' 
sion  did  not  give  an  appointment  made  under  the  original  act  a  more 
conclusive  effect  than  it  had  before  such  revision;  Messenger  v.  Bliss, 
35  O.  S.,  587. 

In  a  case  which  came  before  us  in  Erie  county  a  few  years  since,  we 
had  occasion  to  consider  the  question  as  to  whether  or  not  the  appoint- 
ment by  the  probate  court,  of  a  guardian  for  an  alleged  imbecile,  the  court 
in  makmg  the  appointment,  finding  that  the  ward  was  an  imbecile,  was 
conclusive  evidence  of  imbecility,  or  whether  it  was  to  be  regarded  as 
prima  fcLcie  only. 

In  that  case,  the  ward  had  made  a  last  will  and  testament  during  the 
existence  of  the  order  finding  that  he  was  an  imbecile  and  appointing  a 
guardian  for  him.  In  that  last  will  and  testament  he  had  disposed  of  a 
large  estate.  The  will  was  contested  and  it  was  argued  that  by  necessity, 
he  was  not  competent  to  make  a  will,  and  it  was  urged  upon  us  that  the 
finding  of  the  judgment  of  the  probate  court  of  Stark  county  where  a 
guardian  had  been  appointed,  was  conclusive  to  set  aside  in  the  same 
manner,  upon  the  fact  of  the  imbecility  on  the  part  of  the  ward,  or,  testa- 
tor in  the  case  presented,  and  after  careful  consideration  of  the  subject, 
and  examination  of  the  cases  cited  in  hand,  we  were  of  the  opinion,  and 
so  held,  that  the  appointment  by  the  court  of  a  guardian  for  an  alleged 
imbecile  was  ^ri^ma /a^>  evidence  only  of  the  fact  of  imbecility  upon 
which  the  appointment  was  based,  and  evidence  having  been  introduced 
tending  to  show  that  the  ward  was  entirely  compos  mentis — competent  to 
make  a  will,  at  the  time  of  making  of  the  will  (it  was  not  very  long 
after  the  appointment  of  a  guardian  for  him,  that  the  court,  or  rather  the 
finding  by  the  jury  that  the  will  in  controversy  was  the  will  of  an  alleged 
testator),  we  would  not  disturb  the  verdict  upon  the  mere  ground  alleged, 
that  the  action  of  the  probate  court  of  Stark  county  was  conclusive  upon 
the  question  of  mental  capacity,  even  while  it  was  in  force. 

Section  6304  is  the  one  under  which  the  principal  difficulty  arises  at 
the  termination  of  this  case.  The  laws  relating  to  guardians  for  minors 
and  their  wards,  and  all  laws  pointing  out  the  duties,  rights  and  liabilities 
of  such  guardian  for  idiots,  imbeciles  and  lunatics  and  their  children 
except  as  otherwise  specially  provided,  shall  be  applicable  for  guardians 
of  idiots,  imbeciles  and  lunatics  and  their  children,  except  as  otherwise 
especially  provided;  but  in  the  settlement  of  the  accounts  of  such 
guardian^  no  voucher  shall  be  received  from,  or  allowed  as  a  credit  to 
the  guardian  of  any  idiot,  imbecile  or  lunatic,  which  shall  be  signed,  or 
purport  to  be  signed  by  such  idiot,  imbecile  or  lunatic;  and  provided, 
that  any  settlement  of  the  account  of  any  such  guardian  heretofore  made, 
in  which  any  such  receipt  shall  have  been  allowed  as  credit  to  such 
guardian,  shall  be  held  and  deemed  absolutely  null  and  void,  and  any 
settlement  made  by  any  such  guardian  shall,  at  any  time,  within  two 
years  after  the  appointment  of  another  guardian,  or  after  the  disability 
of  such  ward  may  be  removed,  or  such  ward  may  die,  be  opened  up  and 
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reviewed,  on  the  motion  of  such  newly  appointed  guardian,  or  legal  repre- 
sentative, or  of  any  other  interested  person,  notice  of  which  motion  shall 
be  given  by  publication,  or  otherwise,  as  the  probate  judge  maydirect." 

It  will  be  seen  by  the  terms  of  this  section,  in  the  first  place,  that 
the  legislature  has  provided  that  all  laws  relating  to  guardians  for  minors 
and  their  wards,  and  all  laws  pointing  out  the  duties,  rights  and  liabilities 
of  such  guardians  and  their  sureties  in  force  for  the  time  being  shall  be 
applicable  to  guardians  for  idiots,  imbeciles  and  lunatics  and  their 
children,  except  as  otherwise  specially  provided. 

Now,  the  laws  relating  to  the  matters  recited  in  that  portion  of  the  sec- 
tion which  I  have  just  read  are  to  be  applicable  to  the  guardians  of  idiots, 
imbeciles  and  lunatics  and  their  children,  except  as  otherwise  specially 
provided.  We  are  to  inquire  then,  wherein  provisions,  as  made  by  the 
legislature  for  the  administration  of  the  affairs  of  an  imbecile,  a  lunatic, 
or  an  idiot,  differ  from  the  provisions  of  the  statute  relating  to  the 
guardians  for  minors  and  their  wards. 

We  find  in  this  section,  in  the  first  place,  that  in  the  settlement  of 
the  account  of  such  guardian,  no  voucher  shall  be  received  from  or 
allowed  as  a  credit  to  the  guardian  of  any  idiot,  imbecile  or  lunatic, 
which  shall  be  sis:ned,  or  purport  to  be  signed  by  such  idiot,  imbecile 
or  lunatic. 

In  this  respect,  I  take  it,  the  law  is  different  from  that  which  is 
applicable  to  the  guardians  of  minors,  because  I  can  see  no  good  reason, 
or  know  of  none,  why  a  receipt,  or  voucher  signed  by  a  minor  may  not 
be  received  in  the  settlement  of  the  accounts  of  the  guardian  of  a  minor. 
Here  it  is  expressly  provided  that  no  such  receipt  shall  be  received  in  the 
settlement  of  the  accounts  of  the  guardian  of  an  idiot,  imbecile,  or  alunatic. 

Then  it  is  further  provided  here  that  in  the  settlement  of  the  ac- 
counts of  any  such  guardian  heretofore  made — that  is,  of  course,  prior 
to  the  adoption  of  this  statute — in  the  settlement  of  the  account  of  any 
such  guardian  heretofore  made  in  which  any  such  receipt  shall  have  been 
allowed  as  a  credit  to  such  guardian,  shall  be  held  and  deemed  absolutely 
null  and  void.  That  is  applicable  to  the  settlement  of  accounts  that 
have  been  previously  had  in  which  any  such  receipts  have  been  received 
and  acted  upon  by  the  probate  court. 

By  this  provison  of  the  statute,  it  declares  that  any  settlement  in 
which  any  such  receipt  is  entered,  shall  be  deemed  null  and  void;  \n 
other  words,  such  settlement  is  rendered  ipsofacto^  the  mere  fact  of  takr 
ing  into  account  any  such  receipt  has  existed.' 

Provided  that  any  settlement  of  the  accounts  of  any  such  guardian 
— now,  this  is  the  provision  which  we  are  called  upon  to  construe  more 
particularly.  **And  any  settlement  made  by  any  such  guardian  shall,  at 
any  time,  within  two  years  after  the  appointment  of  another  guardian,  or 
after  the  disability  of  such  ward  may  be  removed,' or  such  ward  may  die, 
be  opened  up  and  reviewed,  on  the  motion  of  such  newly  appointed 
guardian,  or  legal  representative,  or  of  any  other  interested  person, 
notice  of  which  motion  shall  be  given  by  publication,  etc.*' 

This  ward  died  in  1891.  The  first  partial  settlement  was  made  in 
1888.  The  second  partial  settlement  was  made  in  1891.  The  first  and 
second  partial  settlement,  or  account  was  settled  in  February^  1891,  and 
the  ward  died  sometime  thereafter,  during  the  same  year. 

This  motion  to  open  up  this  partial  settlement  was  filed  on  December 
30,  1891,  so  that  they  were  filed  within  two  years  after  the  death  of  the 
ward. 
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Now,  the  principal  question  that  arises  nere  is  this:  Is  it  the  right 
of  the  heirs  of  the  deceased  ward,  or  of  the  administrator  of  the  deceased 
ward,  if  a  new  guardian  shall  have  been  appointed  within  two  years,  is 
it  the  right  of  such  new  guardian  within  two  years  after  his  appointment, 
upon  the  mere  application,  or  request,  so  to  speak,  that  the  accounts 
shall  be  opened  up  and  reviewed — is  it  his  right,  by  simply  making  the 
motion  that  these  be  opened  up  and  reviewed,  and  entitled  to  an  order 
in  accordance  with  his  motion? 

Now,  here  is  one  of  the  motions  that  was  filed  on  December  30, 
1891.  This  was  the  motion  to  open  up  the  first  partial  settlement.  They 
are  all  alike  in  that  regard  so  that  by  this  one  we  understand  precisely 
what  is  contained  in  them  all. 

*4d  the  matter  of  the  guardianship  of  Fanny  M.  Post.  C.  U\ 
Millen,  guardian.  Probate  Court,  Huron  county,  Ohio.  Motion  to 
open  up  the  first  partial  settlement  of  said  guardian.  S.  M.  Youn^^ 
represents  that  Fanny  M.  Post  died  in  the  summer  of  1891,  and  he  is  the 
duly  appointed  and  qualified  administrator  of  her  estate.  Said  S.  M. 
Young  as  said  administrator,  moves  the  court  that  the  first  account  filed 
by  C.  W.  Millen  in  this  court  on  the  21st  day  of  March,  1888,  for  partial 
setflemeut,  as  guardian  of  the  person  and  estate  of  said  Fanny  M.  Post, 
which  account  was  approved  by  this  court  on  April  26,  1888,  be  opened 
up  for  the  reason  that  said  S.  M.  Young,  as  said  administrator,  desires  to 
file  exceptions  to  said  account,  and  to  dispute  in  substantial  particulars, 
the  credit  claimed  by  said  guardian  therein,  apd  the  account  with  which 
he  charges  himself.'* 

Now,  what  is  the  reason  that  he  assigns  in  this  motion  upon  which 
he  asks  the  court  to  set  aside  this  partial  settlement  made  in  1888?  It 
is  that  he  desires  to  file  exceptions  to  said  account,  and  to  dispute  in 
substantial  particulars  the  credits  claimed  by  said  guardian  therem,  and 
the  account  with  which  he  charges  himself. 

Let  it  be  observed  that  he  does  not  offer  in  this  motion — he  does  not 
claim,  nor  suggest  that  any  fraud  has  been  practiced,  or  that  any  mistake 
is  entered  into  the  settlement;  but  he  simply  says  to  the  court,  as  a 
reason  why  he  calls  upon  the  court  to  set  aside  this  settlement,  that  he 
desires  to  dispute  the  credits — to  dispute  the  account  in  terms  which  1 
have  just  read,  and  the  court  adopted  as  correct  the  view  upon  which  that 
motion  is  based,  makes  the  order  which  is  complained  of  which  I  will 
again  read:  *^ April  7,  1892.  This  cause  coming  on  further  to  be  heard 
on  motion  of  the  heirs  of  Fanny  M.  Post,  deceased,  asking  that  the  first 
partial  settlement  of  the  accounts  of  C.  W.  Millen,  guardian  of  Fanny  M. 
Post,  be  opened  up,  and  that  they  be  permitted  to  file  exceptions  thereto, 
and  the  same  was  submitted  on  the  record  without  evidence.  In  con- 
sideration whereof,  the  court  do  allow  said  motion,  and  said  partial 
settlement  of  the  accounts  is  hereby  ordered  opened  up,  and  said  heirs 
are  granted  leave  to  file  their  exceptions  to  said  partial  account." 

The  record,  it  will  be  observed,  recites  that  this  application  was 
acted  upon  without  evidence.  We  very  much  doubt  whether  it  is  com- 
petent to  reserve  exceptions  by  an  entry  in  a  journal  showing  that  no 
evidence  was  submitted.  We  think  that  the  proper  mode  of  preserving 
any  rights  that  parties  have  in  the  matter,  or  in  a  matter  of  this  kind  is 
to  bring  upon  record,  by  a  bill  of  exceptions,  the  fact  that  no  evidence  is 
submitted.  It  was  so  held  in  Erie  county  not  long  since  where  the 
journal  recited  that  a  case  had  been  submitted  to  the  jury  without 
evidence.     There  was  nothing  but  the  recital  in  the  journal  entry  to  show 
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that  no  evidence  had  been  submitted  to  the  jury,  and  upon  authority,  we 
were  of  the  opinion  in  that  case  that  we  could  qot  regard  such  a  state- 
ment in  the  journal  entry  as  of  any  effect.  That  is,  there  ia  no  finding, 
in  this  order  of  the  probate  court,  granting  this  motion  to  set  aside  the 
settlement  which  has  been  made,  that  any  .improper  thing,  or  any  im- 
propriety existed  in  the  settlement  of  the  account;  that  there  was  any- 
thing wrong  in  his  account;  that  there  were  any  false,  or  improper  charges, 
or  any  improper  conduct  on  the  part  of  the  guardian  in  conducting  the 
affairs  of  the  ward,  or  in  rendering  his  accounts  for  settlement.  But  the 
court,  upon  the  administrator  and  the  heirs  simply  saying  to  the  court 
that  they  desire  to  dispute  the  account  and  for  that  reason  ask  that  it 
be  opened  up,  and  they  be  permitted  to  file  exceptions  thereto,  assuming 
that  it  was  their  right  to  have  the  account  opened  whenever  they  chose 
to  assert  that  right  and  granted  the  request  as  a  matter  of  right  to  them, 
on  the  simple  suggestion,  ^nd  for  the  reason  that  they  desire  to  controvert 
it,  gave  them  leave  to  file  their  exceptions  to  the  account,  which  were 
subsequently  on  the  i6th  of  the  month  filed. 

Now,  the  important  question  arises  right  here,  whether,  after  an 
account,  rendered  by  the  guardian  of  an  imbecile  has  been  passed  upon 
in  due  form  by  a  court  having  jurisdiction  exclusively  over  the  matter 
—whether  it  was  intended  by  the  statute  regulating  the  conduct  of  the 
affairs  of  an  imbecile — whether  the  court  has  the  power,  at  a  subsequent 
day,  or  a  subsequent  year,  upon  the  mere  motion,  suggestion,  or  request 
of  the  heirs  of  an  imbecile,  or  of  a  ward,  to  open  up  the  account,  place 
the  matter  in  statu  gtio,  and  impose  upon  the  guardian  the  duty  of  going 
back  and  establishmg  by  evidence  every  item  of  debit  which  was  con- 
tained in  his  account.  It  would  impose  a  very  serious  hardship  upon  the 
guardian  and  places  him  in  this  condition.  We  must  confess  that  our 
inclination  strongly  is  to  hold  that  the  statute  shall  not  receive  the  con- 
struction that  would  place  the  guardian  in  this  condition  Unless  we  are 
constrained  to  do  so  by  the  strict  language  of  the  law  The  guardian  in 
1888  filed  his  account.  It  is  true  that  it  is  an  account  of  an  imbecile — 
of  the  administration  of  the  affairs  of  an  imbecile;  that  is  true,  but  never- 
theless, it  will  be  seen  by  other  provisions  of  the  statute  that  it  is  con* 
templated  that  an  imbecile,  or  the  friends  of  an  imbecile  may  act  in  his 
behalf,  if  occasion  would  seem  to  require  it.  But  he  has  filed  his  account 
with  the  proper  tribunal.  Notice  of  the  filing  of  the  account  has  been 
duly  given,  and  the  time  when  it  will  be  passed  upon  has  been  given  and 
the  court  charged  by  the  most  solemn  obligation  devolving  upon  a  public 
officer  to  see  to  ii  that  the  interests  of  the  ward,  especially  of  an  imbecile 
ward  are  properly  protected  and  regarded;  has  examined  that  account; 
has  examined  the  voucher  presented  to  submit  the  account;  perchance, 
has  examined  the  guardian  himself,  as  he  is  fully  warranted  in  doing,  to 
ascertain  from  him  all  the  facts  in  the  matter  that  might  be  necessary 
for  him  to  understand  in  order  to  determine  whether  the  ward  has  been 
justly  dealt  with.  Eie  passed  upon  the  account  and  approved  it  and 
makes  an  entry  accordingly. 

Four  years  afterwards,  the  ward  having  died,  and  an  administrator 
having  been  appointed,  that  administrator  and  the  heirs  come  in  and 
simply  say  to  the  court,  charging  nothing  against  the  guardian,  neither 
fraud,  nor  mistake,  nor  misconduct,  and  simply  suggest  to  the  court  that 
they  desire  to  dispute  that  account  and  they  call  upon  the  court  to  set 
aside  the  settlement  that  has  been  made,  thereby  devolving  upon  the 
guardian   the  duty  of,   or  the   responsibility — imposed   upon   him  the 
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obligation  of  going  forward  step  by  step,  and  establish  his  accourj 
precisely  as  if  the  court  had  never  acted  upon  it.  Perchance  a  witnc- 
may  be  dead. 

Perchance  the  circumstances  may  render  it  not  only  difficult  bj. 
impossible  for  him  to  produce  testimony  that  is  of  vital  importance  .;» 
sustaining  his  account.  That  is  the  case  that  was  made  here.  Thv 
court,  upon  the  mere  application — a  mere  request,  granted  the  order  thai 
was  asked  for  and  set  the  account  down  for  a  second  hearing.  More 
than  this,  in  the  first  account,  items  may  be,  and  perhaps  have  bees 
rendered  for  expenditure  in  nursing  and  in  boarding  the  ward  that  have 
been  submitted  to  the  court  passing  upon  that  account  as  to  the  reason- 
ableness of  those  charges,  and  a  subsequent  courts  four  years  afterward 
might  differ  with  the  original  court  as  to  whether  those  charges  irere 
reasonable  or  not.  A  subsequent  court  which  is  called  upon  to  pass 
upon  the  account,  and  to  act  as  a  court  of  review  might  say,  it  is  tnie 
that  my  piredecessor,  in  passing  upon  this  account,  deemed  these  charges 
just  and  reasonable  and  approved  them,  but  in  my  judgment,  they  were 
too  high;  I  don*t  think  it  was  worth  as  much  to  board  this  ward  as  the 
probate  judge  who  passed  upon  this  account  originally,  thought,  and  I 
don't  think  that  the  charge  for  nursing  is  reasonable,  even  though  my 
predecessor  who  passed  upon  this  first,  may  have  thought  so,  and  I  think 
the  charge  should  be  reduced  according  to  what  in  my  view  and  judgment 
would  be  reasonable  and  proper,  under  the  circumstances  so  that,  upon 
a  rehearing  of  the  account  in  such  a  case,  the  judge  or  court  who  naay 
sit  upon  that  second  hearing,  upon  a  mere  matter  of  difiference  in  opioioo 
as  to  the  reasonableness  of  the  charges,  may  impose  upon  a  guaraian  the 
necessity  of  relying  upon  the  first  judgment — or  rather  the  guardian, 
relying  upon  this  first  judgment  of  the  probate  judge  in  regard  to  this 
first  partial  account,  has  gone  right  along  and  continued  to  pay  the  sums 
which  the  first  judge,  upon  the  first  settlement,  approved;  under  such 
circumstances  the  guardian  might  find  himself  in  a  predicament  for  hav- 
ing paid  charges  which  were  approved  by  the  probate  court  whose  duty 
it  was  to  protect  the  interests  of  the  ward,  which,  upon  a  rehearing, 
such  as  is  claimed  for  here,  may  be  found  to  be  entirely  inadequate— 
entirely  excessive. 

Now,  let  us  look  a  little  to  the  legislation  upon  this  subject,  and 
determine  whether  or  not  this  statute  requires  the  construction  which  is 
claimed  for  it. 

Commencing  with  sec.  6328  and  including  all  the  sees,  to  6333,  we 
find  the  provision  relating  to  the  trustees  of  non-resident  imbeciles, 
idiots,  etc. 

Now,  one  would  naturally  think  that  if  a  resident  imbecile  needed 
special  care  and  protection,  for  a  much  stronger  reason,  a  non-resident 
imbecile  who  perhaps  had  no  friends  present  to  look, after  her  interests— 
that  the  interest  of  the  non-resident  imbecile  would  need  special  care  and 
protection. 

.  Section  6328, Rev.  Stat.,  reads:  **Any  trustee  of  any  non-resident  idiot, 
imbecile,  or  lunatic,  appointed  as  aforesaid,  and  any  trustee  heretofore  or 
hereafter  created  by  any  last  will  or  deed,  or  appointed  by  any  competent 
authority,  to  execute  any  trust  created  by  any  such  last  will  or  deed  shali. 
as  often  as  once  each  two  years,  render  an  account  of  the  execution  of 
his  said  trust,  to  the  probate  court  of  the  county  in  which  he  wa5 
appointed,  or  in   which  such  last  will   or  deed  may  be  recorded,  in  the 


Digitized  by 


Google 


VilL ClKCUir  COURT& 399 

Milieu  V.  Young,  Admr. 

manner  provided  by  law  for  the  settlement  of  the  accounts  of  executors 
and  administrators;  provided,  this  section  shall  not  apply  in  any  case  in 
which  the  will  or  deed  creating  such  trust  designates  any  other  tribunal 
for  the  settlement  of  the  trust,  or  in  which  any  other  tribunal  shall  have 
acquired  jurisdiction/' 

Section  6331,  Rev.  Stat,  reads  as  follows:  *'The  determination  of  the 
probate  court  on  any  such  settlement,  whether  final  or  intermediate,  may 
be  appealed  from  in  the  manner  provided  for  an  appeal  from  said  couit  on 
the  settlement  of  the  accounts  of  executors  and  administrators,  and  the 
like  proceedings  shall  be  had  on  such  appeal,  and  the  result  of  such  pro- 
ceedings on  appeal  certified  back  to  the  probate  court.'* 

The  statute  seems  to  contemplate  that  there  may  be  cases  at  least, 
in  which  an  imbecile  may  have  su^cient  judgment  to  exercise  his  rights 
of  appeal,  or  if  not,  some  friend  in  his  behalf  may  exercise  that  privilege, 
"and  the  like  proceeding  shall  be  had  on  such  appeal,  and  the  result  of 
such  proceedings  on  appeal  certified  back  to  the  probate  court.*' 

Section  6332,  Rev.  Stat.,  reads  as  follows:  The  determination  of  the 
probate  court  on  any  such  settlement,  shall  have  the  same  force  and 
effect  as  the  like  determination  as  to  the  account  of  an  administrator  or 
executor;  and  w^en  an  account  is  settled  in  the  absence  of  any  person 
adversely  interested,  and  without  actual  notice  to  him,  the  account  may 
be  opened  on  his  filing  exceptions  to  the  account,  at  any  time  within 
eight  months  thereafter;  and  upon  any  settlement  of  an  account  by  a 
trustee,  all  his  former  accounts  may  be  so  far  opened  as  to  correct  any 
mistake  or  error  therein,  excepting  that  any  matter  of  dispute  between 
two  parties,  which  had  been  previously  heard  and  determined  by  the 
court,  shall  not  be  again  brought  in  question  by  either  of  the  same 
parties  without  leave  of  the  court." 

We  find,  by  these  provisions  of  the  statute  that  the  trustee  of  a  non- 
resident imbecile  is  to  be  regarded,  so  far  as  the  question  herein  pre- 
sented, standing  precisely  in  the  attitude  of  a  guardian  of  a  non-resident 
imbecile — the  trustee  of  a  non-resident  imbecile  where  the  determination 
of  the  probate  court,  on  his  settlement,  and  from  any  settement  which  is 
made,  or  required  by  a  provision  of  the  section,  is  protected  precisely  as 
an  administrator  or  executor  of  an  estate  is  protected,  where  the  accounts 
have  been  settled  by  the  probate  court. 

But,  as  I  have  read,  it  is  provided  that  when  an  account  is  settled 
in  the  absence  of  any  person  adversely  interested  without  actual  notice 
to  him,  the  account  may  be  opened  upon  his  filing  exceptions  to  the 
account  at  any  time  within  eight  months  thereafter.  Any  person  may 
come  in  who  has  not  had  notice  and  whose  interest  may  be  affected — 
may  come  in  within  eight  months  after  the  filing  of  the  settement  of  his 
account  and  have  that  account  opened,  and  upon  any  settlement  of  an 
account  by  a  trustee,  all  his  former  accounts  maybe  so  far  opened — as  to 
what?  As  to  correct  any  mistake  or  error  therein — may  be  opened,  but 
with  that  exception,  they  may  not  be  opened  upon  the  mere  application 
of  a  party  interested — his  fohner  accounts  whi'*h  have  been  settled  may 
not  be  absolutely  set  aside  and  a  burden  imposed  upon  the  trustee  to  go* 
forward  and  prove  his  account  precisely  as  if  they  had  never  been  acted 
upon.  A  party  interested  has  the  right  to  come  in  and  impeach  an  ac- 
count, and  the  settlement  that  has  been  made  in  so  far  as  he  may  con- 
clusively impeach  that  account.  To  that  extent,  and  no  further,  may  it 
be  reformed  and  restated. 
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Now,  that  is  as  to  the  trustee  of  aD  imbecile — a  QOn-resident  imbecile 
who  should  certainly  have  as  much,  if  not  more  protection  than  a  resident 
imbecile. 

Now,  as  to  the  guardianship  of  a  minor,  sec.  6289,  Rev.  Stat.,  reads 
as  follows:  *'*The  settlement  made  in  the  probate  court  of  the  accounts 
of  a  guardian  shall  be  final  between  him  and  his  ward,  unless  an  appeal 
be  taken  therefrom  to  the  court  of  common  pleas  in  the  manner  provided 
by  law;  saving,  however,  to  subsequent  guardians  during  the  minority 
of  his  ward,  or  to  any  such  ward,  the  right  of  opening  and  reviewing 
such  settlements  for  fraud  or  manifest  mistake  by  civil  action  in  the 
court  of  common  pleas  of  the  county  in  which  such  settlement  was  made, 
or  the  county  where  such  former  guardian  may  reside  when  the  petition 
is  filed  at  the  option  of  the  plaintiff  in  such  action,  at  any  time  within 
two  years  after  the  said  ward  shall  arrive  at  full  age." 

It  will  be  observed  here  that  there  is  reserved  to  a  minor  the  right 
to  impeach  an  account  of  his  guardian  and  he  may  exercise  that  right  at 
any  time  within  two  years  after  he  reaches  his  majority;  but  bow  is  he 
to  do  it?  The  right  is  saved  to  him  of  opening  and  reviewmg  such  settle- 
ment for  either  a  manifest  mistake  by  civil  action  in  the  court  of  common 
pleas  in  the  county  in  which  such  ^settlement  was  made,  or  the  county 
where  such  guardian  may  reside  when  the  petition  is  filed;  but  he  cannot 
go  into  the  probate  court  and  say,  *^Your  honor,  please,  I  request  that 
this  settlement  may  be  set  aside  beacuse  I  want  to  dispute  the  account, 
and  thereby  have  the  settlement  set  aside  and  file  his  exceptions  and  then 
devolve  upon  the  guardian  the  duty  and  responsibility  of  going  forward 
and  re-establishing  his  account.  He  cannot  do  thpt;  neither  can  a  non- 
resident imbecile  do  that  under  the  provisions  of  this  statute.  He  may 
attack  the  accounts  which  have  been  settled  in  so  far  as  he  can  make  it 
appear  that  there  is  fraud,  or  manifest  mistake,  and  he  may  have  them 
reformed. 

Section  6187,  Rev.  Stat.,  may  reflect  some  light  upon  this  statute 
relating  to  the  settlement  of  administrators.  Section  6187,  Rev.  Stat., 
reads  as  follows:  *'When  an  account  is  settled  in  the  absence  of  any 
person  adversely  interested,  and  without  actual  notice  to  him,  the  ac- 
count may  be  opened,  on  his  filing  exceptions  to  the  account  at  any  time 
within  eight  months  thereafter;  and  upon  every  settlement  of  an  account 
by  an  executor  or  administrator,  all  his  former  accounts  may  be  so  far 
opened  as  to  correct  any  mistake  or  error  therein."  And  the  same  pro- 
vision is  here  found  as  in  the  section  relating  to  the  settlement  of  the 
accounts  of  a  non-resident  rmbecile;  ''excepting  that  any  matter  of  dis- 
pute between  two  parties,  which  had  been  previously  heard  and  de- 
termined by  the  court,  shall  not  be  again  brought  into  question  by  either 
of  the  same  parties  without  leave  of  the  court. 

Now,  to  go  back  again  to  sec.  6304,  Rev.  Stat.,  we  find  that  all  laws 
relating  to  guardians  for  minors,  and  sec.  6289,  relating  to  the  settlement 
of  the  accounts  of  guardians  of  minors,  and  all  laws  pointing  out  the 
duties,  rights  and  liabilities  oi  any  such  guardians  and  their  sureties  in 
force  for  the  time  being  shall  be  applicable  to  guardians  for  idiots,  im* 
beciles  and  lunatics  and  their  children. 

Now,  the  provisions  which  has  already  been  read  and  commented 
upon,  namely,  any  settlement  made  by  any  such  guardian  shall  at  any 
time  within  two  years  after  the  appointment  of  another  guardian,  or  after 
the  disability  of  such  ward  may  be  removed,  or  said  ward  may  die,  be 
opened  and  reviewed  upon  the  motion  of  said  duly  appointed  guardian. 
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iegal  representative,  or  any  other  persoq — interested  person  gives,  as  we 
hold,  to  the  administrator,  and  the  newly  appointed  guardian  and  the 
heirs  of  the  ward  who  is  deceasec],  the  right  to  come  in,  within  the 
period  limited,  and  attack  the  abcounts  which  have  been  partially  settled, 
upon  the  showing  of  good  reason  therefor,  and  if  upon  the  showing  of 
the  parties  attacking  the  accounts,  it  shall  be  made  to  appear  that  any 
mistake  or  fraud  is  entered  into,  the  settlement,  to  that  extent,  and  to 
that  extent  only,  may  be  reformed  and  corrected. 

This  being  our  view  of  the  case,  after  very  careful  consideration  of 
it — and  we  have  devoted  a  good  deal  of  time  and  investigation  to  this 
question — it  follows  that  the  action  of  the  probate  court  in  setting  aside 
absolutely,  these  partial  settlements  that  have  been  made — one  in  1888, 
and  the  other  in  1891 — without  any  showing  whatever,  on  the  mere 
request  of  the  heirs  and  the  administrator  as  a  simple  matter  of  right — 
we  think  in  that  particular,  the  probate  court  erred,  and  that  the  judg- 
ment of  the  probate  court  making  this  order  should  have  been  reversed, 
and  that  the  court  of  common  pleas  erred  in  confirming  this  order  and 
judgment  of  the  probate  court,  and  for  that  reason,  the  judgment  of  the 
court  of  common  pleas  will  be  reversed,  and  this  court  proceed  to  render 
such  a  judgment  as  the  court  of  common  pleas  should  have  rendered,  and 
reverse  the  orders  of  the  probate  and  remand  all  further  proceedings  to 
the  probate  court  for  a  further  hearing. 

G.  T.  Stewart  and  C.  L.  Kennan,  for  plaintiff  in  error. 

Andrews  Bros.^  tor  defendant  in  error. 


ELECTION  EXPENSES. 

[Clark  Circuit  Court,  February,  1898.] 

Adams,  Shearer  and  Wilaon,  JJ. 

(Judge  Adama  of  the  Filth  Circuit  taking  the  place  of  Judge  Summen.) 

Statb  ex  rbl.  Prosecuting  Attorney  v.  Good. 

1.  PaVMBNT  or  MONBY    TO   CAMPAIGN    COMMlTrBB— QUESTION   OF   AGBNCY    IS 

Question  of  Fact. 
While  a  candidate  may  pay  an  assessment  to  the  committee  of  his  party,  and 
have  nothing  further  to  do  with  the  management  and  conduct  of  his  cam- 
paign, and  then  the  committee,  or  the  members  thereof  would  not  be  his 
agents  in  the  management  of  his  campaign,  yet  the  question  of  agency  is  a 
question  of  fact,  and  a  candidate  for  an  office  can  make  the  regular  chosen 
committees  of  his  party  his  agents  in  the  management  of  his  campaign  for 
that  office. 

2.  Payment  op  Money  in  Excess  op  Amount  Aixowed  by  Law  by  Agents  and 
Friends  Renders  the  Election  Void. 

It  makes  no  difference,  so  far  as  the  law  is  concerned,  whether  the  candidate 
paid  any  money  directly  and  out  of  his  own  pocket,  or  whether  it  was  paid 
for  him  and  for  his  benefit  by  his  friends  and  agents.  If  the  amount  Uius 
paid  out  exceeds  the  amount  allowed  by  law  as  Sie  limit  of  his  expenses  in 
bis  campaign,  his  election  is  void. 
8    O.  C.  D,        26 
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Adams,  J. 

The  case  of  the  State  of  Ohio  ex  rel.  Horace  W.  StaflFord,  Prosecut- 
ing Attorney  of  Clark  county,  against  John  M.  Good  as  mayor  of  the  city 
of  Springfield,  is  a  proceeding  brought  under  the  provisions  of  the 
corrupt  practices  act,  commonly  known  as  the  Garfield  law,  against  John 
M.  Good,  charging  him  with  having  violated  the  provisions  of  the  Gar- 
field law  in  numerous  instances,  and  asking  that  by  reason  of  his  alleged 
violations  of  that  law  his  election  to  the  office  of  mayor  of  the  city  of 
Springfield  be  declared  void  and  the  office  declared  vacant. 

These  allegations  of  the  violations  of  the  Garfield  law  are  set  out  in 
the  plainti£Ps  petition  and  an  amendment  thereto.  The  defendant,  in 
answering,  admitted  many  of  the  allegations  of  the  petition  and  amend- 
ment thereto,  but  denies  generally  all  of  the  allegations  relating  to  any 
violations  of  the  Garfield  law.  It  is  on  the  issues  made  by  these  plead- 
ings, and  the  evidence,  that  this  case  has  been  submitted  to  this  court. 

The  recent  decision  of  the  Supreme  Court  in  a  case  that  went  to 
that  court  from  Adams  county,  makes  it  unnecessary  for  this  court  to 
consider  many  questions  that  might  have  been  made  in  this  case  as  to 
the  constitutionality  of  the  Garfield  law,  for  by  that  decision  of  the 
Supreme  Court,  the  law  stands  in  its  entirety.  It  is  simply  the  duty  of  this 
court  to  determine  the  facts  upon  the  evidence,  and  having  determined  the 
facts,  to  determine  whether,  as  a  matter  of  law,  a  judgment  of  ouster 
should  be  rendered  against  the  defendant.  Good  was  elected  mayor  of  the 
city  of  Springfield  at  the  election  in  the  spring  of  1897.  His  statement 
of  expenses  filed  under  the  law  shows  an  expenditure  of  $5  in  securing 
the  nomination,  and  an  expenditure  of  $46  in  securing  his  election.  Ii 
is  claimed  that  he  exceeded  this  latter  amount  very  greatly  in  securing 
his  election  to  the  office.  It  appears  in  proof  here  that  shortly  after  his 
nomination  for  the  office  of  mayor,  that  the  central  committee  was  to 
solicit  for  him  ;  whether  it  was  the  central  committee  of  Clark  county, 
or  the  central  committee  of  Springfield,  there  seems  to  be  a  large  discrep- 
ancy among  the  witnesses.  One  witness  testified  that  it  was  the  central 
committee  of  the  county,  which  chose  a  sub-committee;  and  another  an 
executive  committee  for  the  management  of  the  campaign  in  the  city  of 
Springfield. 

It  is  claimed  on  the  one  side  that  Good  was  responsible  for  the 
expenditures  made  by  this  committee,  and  it  is  claimed  on  the  other 
hand  that  this  executive  committee  was  the  regular  appointed  committee 
and  chosen  representative  of  the  party  ;  that  they  were  not  the  agents  of 
the  candidate  within  the  meaning  of  the  act. 

It  seems  to  the  court,  that  while  a  candidate  may  pay  in  an  assess- 
ment to  the  committee  of  his  party  and  have  nothing  further  to  do  with 
the  management  and  conduct  of  the  campaign,  that  the  committee  would 
not  be,  or  the  members  of  the  committee  would  not  be  his  agents  in  the 
management  of  that  campaign.  But  the  question  of  agency  is  a  question 
of  fact,  and  the  candidate  for  the  office  can  make  the  regular  chosen  com- 
mittee of  his  party  his  agents  in  the  management  of  his  campaign  for 
that  office. 

The  nature  of  the  testimony  submitted  to  the  court  makes  it  tmnec- 
.essary  that  I  should  take  up  and  attempt  to  review  the  conflicting  state- 
ments made  by  various  witnesses  here.  This  court  has  considered  the  testi- 
mony in  the  light  of  all  the  circumstances ;  the  interests  of  the  witnesses 
on  either  side ;  the  importance  of  the  issue  to  the  defendant,  Good  ;  the 
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importance  of  the  issue  to  the  public  if  there  have  been  violations  of  the 
law  of  the  state,  that  the  penalty  and  punishment  of  that  law  should 
be  imposed.  We  have  weigned  the  evidence  and  considered  the  law  and 
all  those  facts  and  circumstances.  This  proof  establishes  beyond  contro- 
versy that  Elliott  and  Burnett  were  the  agents  of  Good  in  the  manage- 
ment of  this  campaign;  this  proof  establishes  beyond  controversy 
that  Good  expended  money  himself  and  through  his  agents,  Elliott  and 
Burnett,  for  the  furtherance  of  his  election ;  that  he  paid  to  Edward 
Garrett,  through  Elliott,  for  the  furtherance  of  his  election  the 
sum  of  J25;  that  he  himself  paid  to  John  A.  Wright,  for  the 
same  purpose,  the  sum  of  $7.60;  that  he  paid  to  T.  A.  Gross  for  the 
same  purpose  the  sum  of  $10.00,  and  that  he  paid  Captain  Rudd.  the  cap- 
tain of  the  colored  military  company,'  the  sum  of  $60.00  for  the  purpose 
of  the  furtherance  of  his  election,  and  that  he  received  $100.00  to  be  used 
for  the  furtherance  of  his  election  from  a  man  by  the  name  of  John 
Snyder,  and  that  sum  did  not  go  into  the  hands  of  the  treasurer  of  the 
committee,  but  that  it  was  paid  out  to  Armstrong,  and  by  him  expended 
as  all  this  money  was  expended,  in  buying  liquors  and  paying  voters  for 
the  election. 

We  further  find  that  when  Good  was  present,  and  conducting  his 
campaign  for  the  election,  and  making  the  rounds  of  the  various  saloons 
in  this  city,  that  Butnett  was  buying  for  his  benefit  the  beer  at  Gaier's 
saloon,  which  amounted  to  $86.00 ;  that  he  paid  for  beer  at  the  dance  of 
the  German  Red  Cross  Society,  $46.00 ;  that  Elliott  paid  for  the  same 
purpose  at  Grimmer's  saloon  the  sum  of  $6.00,  and  on  the  same  occasion 
Burnett  paid  $6.00.  These  sums  that  were  expended  by  Burnett  and 
Elliott  for  beer,  were  on  occasions  when  Good  was  present,  when  the 
expenditure  was  made  in  the  furtherance  of  his  election  to  the  ofiSce  of 
mayor  of  the  city  of  Springfield. 

The  court  holds  that  it  makes  no  difference,  so  far  as  the  law  is  con- 
cerned, whether  Good  paid  out  money  directly  and  outof  hLs  own  pocket, 
or  whether  it  was  paid  for  him  and  for  his  benefit  by  his  friends  and 
agents.  Elliott  and  Burnett. 

These  amounts  make  a  total  of  $283.50,  none  of  which  is  accounted 
for  in  Good's  certificate  of  his  campaign  expenses.  This  amount  exceeds 
$189.00,  admitted  to  be  the  limit  of  his  lawful  expenses  in  this  cam- 
paign, by  $144.60. 

So  we  find  that  this  certificate  of  expenses  was  wilfully  fialse  in  the 
particulars  that  it  does  not  state  these  amounts  that  I  have  enumerated, 
and  we  also  find  that  all  these  expenditures  were  for  illegal  purposes. 

Three  other  matters  were  insisted  upon  in  the  hearing  as  to  ante- 
election  promises  claimed  to  have  been  made  by  Good.  One  claimed  to 
have  been  made  to  Bolan,  one  to  the  members  of  the  Trades  Assembly, 
and  one  to  the  witness,  Hartman. 

We  think  that  the  proof  fails  as  to  an  alleged  promise  to  the  witness 
Hartman,  but  we  think  the  greater  weight  of  the  evidence  is  in  favor  of 
the  contention  that  Good  did  promise  to  Bolan  a  place  as  an  active  mem- 
ber on  the  board  of  public  affairs,  and  that  he  did  make  to  the  members 
of  the  Trades  Assembly  the  promise  to  appoint  a  man  to  a  position  on 
some  board,  out  of  a  list  of  men  to  be  selected  by  them. 

We  find  that  those  promises  were  in  fact  made,  and  that  those  prom- 
ises, as  a  matter  of  law,  were  all  illegal ;  that  they  were  such  as  under 
the  Garfield  law  would  render  Good  ineligible  to  be  elected  to  the  oflBcc, 
and  under  section  11  of  the  statute,  it  makes  his  election  void  and  the 
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office  of  mayor  of  the  city  of  Springfield  vacant,  and  it  is  the  judgment 
of  the  court,  that  for  these  various  violations  of  the  provisions  of  the  so- 
called  Garfield  law,  that  the  election  of  Good  to  the  office  of  mayor  of 
the  city  of  Springfield  is  declared  void,  and  the  office  is  adjudged  to  be 
vacant. 

A  judgment  of  ouster  will  be  rendered. 

Borace  W.  Stafford,  and  Kie/er  <Sf  Kufer,  for  state. 

Bowman  &  Bowman^  and  Hagan  &  Hagan^  for  defendant. 


FIRE  INSURANCE. 
[Wood  Circuit  Court,  October  Term,  1800.] 
"^       Hajmes,  Scribner  and  King,  JJ. 
tTHB  Royal  Insurancb  Company  v.  Wiixiam  W.  Sockvait. 

L  CONVBYANCB    BY  OmB  TbnANT  IN  COMMON  TO  AnOTHBR  TbNAMT  IK  COMMOK 
DOSS  KOT  INVAUDATB  THB  POUCY. 

A  policy  of  insurance  against  fire,  issued  to  W.  W.  S.  "and  brothers*'  upon  a 
house  and  bam  and  contents  owned  by  ssid  W.  W.  S.  and  his  brothers  P.  S. 
and  B.  S.,  in  eaual  shares  and  as  tenants  in  common,  contained  proyisions 
restraining  ana  restricting  slienation  of  the  property,  and  to  the  effect  that 
any  change  in  title  or  interest  occurring  without  notice  to  and  consent  of 
the  insurance  company  should  render  the  polic]^  null  sod  void  .*  Held,  that 
a  conveyance  by  P.  S.  and  B.  S.  of  their  respective  interest  in  the  property 
to  W.  W.  S.,  without  notice  to  or  consent  of  the  company  did  cot  invalidate 
the  policy. 

1  ThB  TSI^ANT  IN  COMMOK  RBCSXVING  SUCH  CONVBYANCS  MAY    RBCOVBR   VOR 

AMY  Loss  Occurring  by  Pirb. 
That  for  a  loss  occurring  after  such  conv^ance,  W.  W.  S.  had  a  right  to 
recover  in  a  suit  brought  by  himself  alone,  the  whole  amount  of  such  loss, 
both  that  on  account  of  the  interest  originally  owned  by  him,  and  that  on 
account  of  the  interest  of  his  brothers  so  conveyed  to  him.  (Decided  on 
authority  of  West  et  al.  v.  The  Citizens  Insurance  Co.,  27  O.  S.,  1.) 

Brror  to  the  Court  of  Common  Pleas  of  Wood  county, 

SCRIBNBR,  J. 

This  is  a  petition  in  error  to  teverse  the  judgment  of  tHe  court  of 
common  pleas  of  Wood  county  Ohio,  in  an  action  on  a  fire  insurance 
policy. 

The  insurance  policy  in  question  which  is  made  part  of  the  bill  of 
exceptions  taken  in  the  case  appears  to  bear  date  of  December  ig,  1891. 
It  recites  in  the  outset  that  in  consideration  of  the  representations,  con- 
ditions and  warranties  hereinafter  mentioned  or  referred  to  and  the  re- 
ceipt of  twelve  dollars  the  insurance  company  agrees  to  indemnify  Wil- 
liam W.  Sockman  and  brothers  (issued,  it  will  bie  observed,  to  partners 
under  a  partnership  name)  against  all  such  immediate  loss  or  damage 
as  shall  happen  by  fire  to  the  following  specified  and  located  property 
(but  subject  to  the  conditions  and  stipulations  contained  in  this  policy) 
to  an  amount  not  exceeding  twelve  hundred  dollars.  The  policy  de- 
scribes the  property  insured ;  a  dwelling  house,  known  as  No.  i ;  a  bam 
known  as  No.  2  and  certain  of  the  contents  of  each  of  the  buildings. 
Upon  each  building,  and  upon  certain  contents  of  each  building  a  cer- 
tain specified  sum  is  named.    The  petition  alleges  amonc:  other  thinsrs 

tThis  case  was  affirmed  by  the  Supreme  Court,  without  report,  58  O.  S.,  717. 
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that  the  defendant  is  a  fpreign  corporation  duly  organized  to  transact  the 
business  of  insurance  and  is  represented  by  agents  only  in  Wood  county, 
Ohio.  That  the  defendant  in  consideration  of  a  certain  premium  by  and 
between  the  plaintiflF  and  the  defendant  agreed  upon  and  by  the  plaintiff 
then  paid,  to-wit :  The  sum  of  twelve  dollars  and  by  a  certain  policy  of 
insurance,  duly  executed,  insured  the  said  plaintiff  against  loss  or  dam- 
age by  fire  to  the  amount  of  twelve  hundred  dollars.  Then  follows  a 
description  of  the  property.  Then  there  is  an  allegation  that  on  Octo- 
ber 19,  1894,  the  bam  and  contents  and  a  portion  of  the  contents  of  the 
house  were  totally  destroyed  by  fire.  A  question  is  raised  in  the  case 
upon  which  this  allegation  has  some  bearing,  viz :  "Plaintiff  says  he  has 
fidly  complied  with  and  performed  the  agreements  and  conditions  con- 
tained in  said  policy  to  be  complied  with  and  performed  by  him."  And 
this,  "That  immediately  after  said  fire  he  gave  notice  in  writing  to  said 
defendant  of  said,  loss  resulting  therefrom."  Then  follows  an  allegation 
quite  material  to  the  question  in  this  case:  "That  shortly  thereafter, 
to-wit:  On  October  31,  1894,  an  adjusting  agent  of  the  defendant  was 
sent  by  the  defendant  to  the  place  where  sajd  fire  occurred  to  examine 
into  the  circumstances  of  said  fire,  and  the  loss  and  destruction  of  said 
insured  property  thereby,  and  the  loss  and  damage  resulting  to  plaintiff 
therefrom,  who,  after  making  said  examination  and  obtaining  informa- 
tion and  evidence  in  regard  thereto,  entered  into  a  written  agreement 
with  said  plaintiff  wherein  it  was  agreed  between  said  parties  that  the 
loss  and  damage  suffered  by  said  plaintiff  amounted  to  the  sum  of  six 
hundred  and  twenty-five  dollars  and  fifty  cents  ($625.50),  and  that  the 
consideration  for  said  agfreement  was  the  avoidance  6f  further  expense 
and  trouble  in  determining  the  amount  of  said  loss  and  damage. 

The  defendant  thereby  waived  the  filing  of  proofs  as  provided  for 
by  the  condition  of  said  policy,  and  in  consequence  of  such  action  of  said 
adjusting  agent,  said  plaintiff  was  not  required  to  and  did  not  furnish 
further  proofs  of  loss."  The  defendant,  the  Insurance  Company,  an- 
swered in  the  case  setting  forth  several  matters  of  defense  each  of  which 
it  was  insisted  avoided  all  liabilities  upon  the  part  of  the  insurance  com- 
pany for  the  loss  set  out  in  the  petition. 

There  is  attached  to  the  petition  a  copy  of  the  insurance  policy.  A 
reply  was  filed  and  the  case  was  tried  to  a  jury,  which,  under  the  instruc- 
tions of  the  court  returned  a  verdict  for  the  plaintiff  Sockman.  I  don't 
mean  to  say  that  the  court  directed  the  jury  to  return  a  verdict,  but  un- 
der the  Instructions  of  the  court  the  jury  found  that  the  defendant  was 
liable  upon  the  policy  of  insurance  and  that  the  matters  set  forth  in  the 
defendant's  answer  either  were  not  true  or  were  insufficient  to  constitute 
a  defense. 

The  first  defense  in  the  case  was  demurred  to  by  the  plaintiff  and  the 
court  sustained  the  demurrer  to  that  defense  and  some  of  the  important 
and  controlling  questions  determining  and  settling  the  rights  of  the 
parties  arose  upon  that  answer  and  upon  the  ruling  of  the  court  in  re- 
gard to  it,  and  I  will  call  attention  to  some  material  portions  of  that  de- 
fense for  the  purpose  of  making  more  clear  the  question  that  is  made  in 
the  case.  The  company  in  its  defense  sets  forth  one  paragraph  con- 
tained in  the  policy,  one  condition,  and  that  \s  No.  2  of  the  parajgraph  or 
conditions  forming  a  part  of  the  policy,  viz : — "This  company  will  not  be 
liable  for  loss  or  damage  if  the  assured  shall  have,  or  shall  hereafter  make 
any  oilier  insurance  on  the  property  herein  specified  or  any  part  thereof, 
or  if  the  above  mentioned  premises  shall  be  occupied  or  used  so  as  to  in- 
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crease  or  damage  the  risk."  (And  here  follows  some  matters  not  mate- 
rial in  this  case.)  "Or  if  any  change  take  place  in  the  occupation,  location^ 
title,  (other  than  by  the  death  of  the  assured)  interest  or  possession  of  the 
property  he  herein  specified  ******  with  the  assured's 
written  notice  to  the  company,  and  without  the  written  permission  of 
the  company  endorsed  on  this  policy.  In  either  case  without  such  writ- 
ten notice  to  and  without  such  written  permission  of  this  company,  this 
policy  shall  be  void,  and  all  insurance  thereunder  shall  immediately  cease 
and  determine." 

The  defense  to  which  I  have  referred,  which  is  the  first  defense  in 
the  answer  and  to  which  a  demurrer  was  sustained  by  the  court,  sets  out 
that  this  defendant  "denies  that  it  ever  executed  its  policy  of  insurance 
to  the  said  plaintiff  and  denies  that  it  insured  said  plaintiff  against  loss 
or  damage  by  fire  to  the  amount  6f  twelve  hundred  dollars  for  the  pe- 
riodof  five  years  from  the  19th  of  December,  1891,  to  the  19th  day  of 
December,  1896,  upon  the  property  described  and  set  fortfi  in  the  peti- 
tion." That  allegation  is  based  upon  the  theory  of  the  pleader  from 
what  is  contained  in  the  policy  that  the  company  agrees  to  indemnify 
William  W.  Sockman  and  brothers ;  that  they  never  agreed  to  idemnify 
the  plaintiff  William  W.  Sockman  only  who  is  the  sole  plaintiff  in  this 
action.  That  is  a  sort  of  a  negative  pregnant.  They  say  they  never  is- 
sued a  policy  to  William  W.  Sockman.  "This  defendant  further  denies 
that  the  said  plaintiff  was  the  owner  of  the  property  described  in  the  pe- 
tition at  the  time  of  the  issuing  of  the  policy  of  insurance  and  denies  that 
it  ever  agreed  to  indemnify  and  make  good  unto  said  plaintiff  or  his  legal 
representatives  all  loss  and  damage  that  might  be  sustained  by  said 
property  at  the  time  of  its  destruction,  and  further  denies  that  said  plain- 
tiff has  fully  complied  with  and  performed  all  the  terms  and  conditions 
contained  in  said  policy  to  be  complied  with  and  performed  by  him."  It 
afterward  appears  that  the  plaintiff  was  the  owner  of  an  undivided  inter- 
est and  not  the  owner  of  the  property  itself,  and  they  say  they  never  un- 
dertook to  insure  plaintiff  only.  They  deny  that  the  plaintiff  performed 
the  terms  and  conditions  of  the  policy.  I  take  it  that  has  reference  to 
what  is  more  definitely  stated  further  on  that  the  plaintiff,  as  claimed  by 
the  company,  never  made  proofs  of  loss  or  never  complied  with  the  re- 
quirements of  the  policy.  Now  then  we  come  to  the  meat  of  the  contro- 
versy : — "This  defendant  further  says  that  at  the  time  said  policy  of  in- 
surance was  issued  the  said  William  Sockman,  Potter  Sockman  and 
Bryant  Sockman  were  the  owners  of  the  property  described  in  the  policy 
of  insurance,  and  this  defendant  undertook  and  did  insure  the  same  ac- 
ccM'ding  to  their  respective  interests  therein  at  the  time  of  the  issuing  of 
said  policy  of  insurance,  and  did  not  agree  to  pay  to  either  of  them  the 
whole  amount  of  the  loss  or  damage  that  mi|^ht  be  sustained  upon  said 
property,  but  to  pay  the  same  according;  to  their  respective  interests 
therein  at  the  time  of  the  making  and  issumg  of  said  policy." 

Then  there  is  3Ct  out  another  term  of  the  policy :  "This  defendant 
further  answering  says  that  by  the  terms  and  condition  of  said  policy  it 
was  provided  and  a^jeed  that  if  any  changes  took  place  in  the  occupa- 
tion, location,  title,  mterest  or  possession  of  the  property  therein  speci- 
fied, that  in  every  such  case  said  policy  shotdd  be  void  and  all  insurance 
thereunder  should  immediately  cease  and  determine  unless  the  insured 
gave  due  notice  to  die  company  and  obtained  written  permission  of  the 
oompany  endorsed  on  the  policy  of  insurance  and  that  without  such  writ- 
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ten  permission  of  the  company  said  policy  should  ve  void  and  of  no 
eflFect. 

"This  defendant  further  says  that  after  said  policy  of  insurance  was 
issued  the  said  Potter  Sockman  and  Bryant  Sockman,  two  of  the  insured 
therein,  alienated,  sold,  tratnsferred  and  conveyed  their  inteiest  in  and 
title  to  said  property  to  William  Sockman  and  surrendered  the  posses- 
sion of  said  property  to  him,  and  did  not  give  notice  to  the  defendant 
company  of  such  sale  and  transfer  and  did  not  obtain  the  written  con- 
sent and  permission  of  the  defendant  company  endorsed  on  said  policy 
or  otherwise. 

"This  defendant  says  that  after  the  sale  and  transfer  of  said  property 
by  the  said  Potter  Sockman  and  Bryant  Sockman  as  aforesaid,  they 
ceased  to  have  any  interest  in  the  property  insured  and  were  no  longer 
insured  by  the  terms  and  conditions  of  said  policy  of  insurance." 

"This  defendant  further  says  that  said  policy  of  insurance  was  not 
with  the  permission  and  consent  of  this  defendant  or  otherwise,'  trans- 
ferred to  the  said  plaintiff  and  denies  that  the  same  was  by  any  agree- 
ment with  this  defendant  made  payable  to  him. 

"This  defendant  therefore  says  that  by  reason  of  said  sale  and  trans- 
fer of  the  interest  of  the  said  Potter  Sockman  and  Bryant  Sockman,  two 
of  the  insured  in  the  property  aforesaid,  said  policy  of  insurance  thereon 
immediately  became  and  was  void  and  is  no  force  and  and  effect,  and 
said  plaintiff  has  no  right  to  have  or  maintain  any  action  thereon  against 
this  defendant." 

"It  was  to  this  defense,  as  I  have  stated  that  a  demurrer  of  the  plain- 
tiff was  sustained  by  the  court  of  common  pleas,  and  one  ground  of  er- 
ror assigned  in  the  present  petition  in  error  is,  that  the  court  of  com- 
mon pleas  erred  in  sustaining  this  demurrer  and  holding  that  the  facts 
stated  in  the  first  defense  constituted  no  defense  to  the  action ;  and  really, 
this,  in  our  judgment  is  the  principal  question  for  determination  in  this 
case." 

The  bill  of  exceptions,  which  contains  all  the  testimony  in  the  case, 
disclosed  the  fact  that  the  allegations  of  fact  contained  in  this  defense 
are  strictly  true.  That  is  to  say,  that  these  three  brothers  owned,  as 
tenants  in  common,  the  property  which  was  insured ;  each  owning  an  un- 
divided one-third.  They  also  owned  other  lands  situated  in  Knox 
county,  and,  by  agreement  between  these  three  brothers,  this  plaintiff, 
William  Sockman,  took  the  Wood  county  property  and  conveyed  it  to 
the  two  brothers,  Bryant  and  Potter  Sockman  for  the  Knox  county  prop- 
erty. William  Sockman  conveyed  to  them  his  interest  in  the  Knox  county 
property  so  that  they  became  the  owners  of  that  property  and  Potter  and 
Brayant  Sockman  conveyed  to  him  their  interest  in  the  Wood  county 
property,  so  that  he  became  the  owner  of  the  entirety  of  the  Wood 
county  property,  and  now  the  question  is,  whether  or  not  this  transac- 
tion between  these  brothers  which  is  undisputed,  comes  within  the  oper- 
ation and  effect  of  the  clause  appearing  in  article  second  of  the  policy  of 
insurance  which  provides  that  if  any  change  shall  take  place  in  the  occu- 
pation, location,  title,  (other  than  by  death  of  an  insured)  interest  or 
possession  of  the  property  herein  specified,  without  the  written  consent 
of  the  companv,  that  then  this  policy  Shall  be  void. 

Now  we  have  carefully  considered  this  question  and  are  of  the 
opinion  that  it  is  governed  by  the  decision  of  the  Supreme  Court  re- 
ported in  the  case  of  West  v.  Citizens'  Ins.  Co.,  27  O.  S.,  i.  In  that 
case  the  property  insured  and  in  question  was  personal  property,  a  stock 
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of  goods, — ^but  we  think  that  the  rule  which  was  applied  in  that  case,  ap- 
plies to  this  case.  That  it  does  not  matter  that  the  property  insured  in 
this  case  was  real  estate  (there  was  some  personal  property  covered  by 
the  policy)  or  whether  it  was  personal  property.  The  syllabus  of  that 
case  which  I  will  read  is  very  clear,  and  it  is  as  follows : 

"Policies  of  insurance,  like  other  contracts,  are  to  receive  a  reason- 
able construction,  so  as  not  to  defeat  the  intentions  of  the  parties. 

"A  policy  of  insurance  issued  to  a  mercantile  partnership  on  a 
stock  of  goods  owned  by  the  firm,  and  with  which  they  are  carrying  on 
business,  which  contains  provisions  limiting  or  restricting  alienation  oi 
the  property  is  not  avoided  by  a  sale  by  one  partner  to  his  copartners, 
who  continue  the  partnership  business  of  his  interest  in  the  stock  of 
goods.'' 

It  will  be  observed  that  the  court  here  lays  stress  upon  the  fact  thai 
the  sale  is  not  to  a  third  person  but  is  a  sale  by  one  partner  to  a  copart- 
.  nerv  That  is  the  nature  of  the  transaction.  No  third  person  is  intro- 
duced into  the  business  by  the  transaction.  No  more  is  there  here. 
These  brothers  who  owned  this  property  jointly  in  equal  undivided  in- 
terest, siiliply  exchanged  one  with  the  other  their  respective  interest, 
and  not  upon  any  new  consideration. 

The  court  in  the  case  I  refer  to  further  say:      ''When  the  policy 

^  contains  a  provision  that  the  assignment  of  the  same  or  any  interest 

therein,  without  the  assent  of  the  company  endorsed  thereon,  avoids  it. 

such  a  sale,  and  the  assignment  by  the  retiring  partner  to  his  copartners. 

who  continue  the  business,  of  his  interest  in  the  policy,  does  not  avoid  it. 

"In  case  of  loss  after  such  sale  and  transfer,  the  remaining  partners, 
being  the  real  parties  in  interest,  should  sue  on  the  policy,  and  in  such 
action  they  are  not  limited,  in  the  amount  of  recovery,  to  their  interest 
in  the  partnership  goods  before  such  sale  and  transfer,  but  can  recovei 
for  the  whole  loss." 

Here  the  plaintiff  has  brought  a  suit  in  his  own  name  as  the  sole 
party  in  interest  to  recover  for  the  loss  of  the  property.  He  has  not  sought 
to  recover  for  a  portion  of  the  interest,  but  for  the  entire  loss.  In  con- 
cluding its  opinion  the  court  say:  "Finally,  the  question  arises — shall 
these  plaintiffs  recover  the  whole  that  H.  F.  West  &  Company  might 
have  recovered,  or  only  their  individual  shares?  Does  the  sale  by 
HeniT  F.  West  avoid  the  policy  as  to  its  undivided  interest? 

*  In  Hobbs  &  Hurley  v.  Memphis  Ins.  Co.,  i  Sneed,  444,  a  case 
much  like  this  as  to  its'facts,  it  was  held,  as  to  the  shares  or  interest  of  the 
retiring  partner,  the  plaintiffs  could  not  recover,  but  only  for  their  own 
interest  in  the  firm ;  while  in  Hoffman  v.  Aetna  Ins.  Co.,  32  N.  Y.,  4^5' 
416,  where  the  same  question  arose,  it  was  decided  otherwise.  The 
court  say  there :  'There  is  no  reason  why  the  full  measure  of  indemnity 
should  be  withheld  from  the  plaintiffs,  who  were  the  owners  at  the  date 
of  the  insurance,  and  sole  owners  at  the  time  of  the  loss.*  We  concur  in 
tie  reasoning  of  the  court  in  that  case,  and  its  conclusions  of  law  on  this 
point. 

"These  plaintiffs  were  parties  to  the  contract;  they  continued  to 
conduct  the  business  contemplated  by  the  policy ;  there  was  no  substan- 
tial change  material  to  the  risk,  and  none  within  the  meaning  of  Ac 
clause  under  consideration.  The  policy  was  intended  to  protect  the  in- 
terest of  each  and  all ;  and  its  language  fairly  construed,  is  in  harmony 
with  that  intent. 
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'*We  are  aware  that  the  conclusions  we  have  reached  are  at  variance 
with  the  greater  number;  o£  reported  cases,  but  we  believe  that  these  con- 
clusions rest  on  the  firmen  and  more  satisfactory  ground  of  sound  prin- 
ciples, and  that  they  are  more  conducive  to  substantial  justice — the  aim 
and  end  of  all  law." 

Now  upon  this  view  it  is  clear  that  the  court  of  common  pleas  ruled 
correctly  m  sustaining  the  demurrer  to  the  first  defense  in  this  case  and 
that  the  facts  admitted  in  the  record  and  undisputed,  furnish  no  defense 
in  an  action  of  the  plaintiff  in  his  own  name,  to  recover  for  the  loss  under 
the  policy. 

There  is  another  question  presented  in  the  record  which  I  will 
briefly  notice.  That  is  this:  The  policy  in  its  i8th  clause  requires  no- 
tice to  be  given  in  writing  of  the  loss  to  the  company  and  proofs  to  be 
made.  In  this  case,  it  appears  by  the  record  that  an  agent  of  the  com- 
pany, representing  the  company,  came  to  this  plaintiff  and  proposed  an 
adjustment  of  the  loss ;  that  the  two  parties  sat  down  together  and  went 
carefully  over  the  matters  involved  in  the  ascertainment  of  the  loss  and 
they  reached  a  conclusion  that  the  ainount  of  the  loss  was  six  hundred 
and  twenty-five  dollars  and  fifty  cents;  that  that  conclusion  and  agree- 
ment was  put  in  writing  and  signed,  and  it  was  further  said  that  the  ad- 
juster said  to  the  plaintiff  that  he  need  not  give  himself  any  further 
trouble  about  making  proofs  of  losss.  In  other  words,  that  proofs  of 
loss  were  expressly  waived.  During  the  trial  of  the  case,  evidence  was 
given  pro  and  con  as  to  whether  such  an  arrangement  had  been  entered 
into,  and  certain  instructions  were  asked  by  the  defendant  bearing  upon 
this  proposition  of  fact  which  were  in  the  form  of  requests  and  were  re- 
fused, and  the  court  instructed  the  jury  correctly,  that  if  the  parties  did 
come  together  and  did  agree  upon  the  amount  of  the  loss,  that  thereby 
any  proof  of  loss  was  waived  and  the  parties  should  be  held  to  the  stipii- 
lations  agreed  upon.  These  constituted  the  principal  question  arising 
upon  the  record  in  this  case.  There  are  some  other  matters ;  some  rul- 
ings and  exceptions  to  the  instruments,  but  we  see  no  error  in  these  that 
would  interfere  with  the  verdict  of  the  jury  and  we  find  that  the  judg- 
ment shall  stand,  but  without  penalty. 

Paxton,  Warrington  &  Bauiei,  fames  &  Bevcrstock^  attorneys  for 
plaintiff  in  error. 

Parker  &  Fries^  attorneys  for  defendants  in  error. 


WILLS. 

[Lucas  Circuit  Court,  January  24, 1896.] 

Haynes,  Scnbner  and  King,  JJ. 

^ASMIKA  D.  ISHBRWOOD  V.  LiBBIB  M.  ISHBRWOOD. 

A  Dbvisb  of  thb  "  Procbbds  of  My  Rbai,  Bstatb  "  Vbsts  fbb  Simfi^b  Titlb  in 
Dbvisbb. 
Under  a  will  bequeathing  $10,000  to  an  adopted  daughter  and  to  testator's  wife 
**  in  lieu  of  dower  in  my  real  estate  and  in  full  of  all  rights  of  any  kind  in  my 
personal  and  real  estate,  all  of  my  personal  estate  bf  any  and  every  kind 
remaining  after  the  payment  of  my  just  debts  and  funeral  expenses,  and  the 
bequest  of  $10,000  to  my  adopted  daughter,  and  also  the  proceeds  of  my  real 
estate  '*  is  equivalent  to  a  aevise  of  the  corpus  of  the  real  estate  itself  and 
Tests  in  the  widow  a  fee  simple  title  to  the  lands. 

^he  judgment  in  this  case  was  affirmed  by  the  Supreme  Court,  without  report. 

07  o.  a.  m. 
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SCRIBNBR,  J. 

On  June  7,  1894,  the  plaintiff  filed  her  petition  in  the  court  of  com- 
mon pleas,  in  whidi  she  set  forth  that  she  was  the  owner  in  fee  simple 
and  in  possession  of  certain  real  estate  described  therein,  and  that  tlie 
"defendant,  Libbie  Maria  Isherwood,  claimed  some  interest  adverse  to 
plaintiff's  rights,  the  nature  of  which  is  to  plaintiff  unknown,  and  she 
asks  that  defendant  may  h6  compelled  to  disclose  the  same;"  that  the 
claim  so  made  may  be  adjudged  void,  and  that  the  plaintiff's  title  to  the 
premises  described  in  the  petition  might  be  quieted ;  and  for  other  proper 
relief. 

To  this  petition  an  answer'  was  filed,  and  afterwards  an  amended 
answer,  which,  in  order  to  enable  us  to  have  a  proper  understanding  of 
the  question  presented,  it  may  be  proper  to  read,  it  being  somewhat 
brief: 

"The  defendant,  Libbie  M.  Isherwood,  says  that  she  is  the  adopted 
child  and  heir  of  the  plaintiff,  Francis  P.  Isherwood,  who  died  in  August, 
1893,  ^^d  whose  will  was  proved  on  the"  7th  of  said  month.  This  de- 
fendant was  and  is  the  sole  legal  heir  of  said  decedent.  She  says  that 
she  has  never  claimed  any  interest  in  the  real  estate  adverse  to  plain- 
tiff's rights.  She  has  no  knowledge  as  to  whether  plaintiff  is  in  posses- 
sion of  the  real  estate  in  the  petition  described,  but  says  that  she  is  in- 
formed the  executors  of  her  father's  estate  ever  since  his  death  have  been 
and  now  are  in  possession  thereof,  and  collectin|^  the  rents  thereof.  She 
denies  that  the  plaintiff  is  the  owner  in  fee  simple  of  said  real  estate. 
The  defendant  says  that  at  the  time  of  his  death  her  father,  Francis  P. 
Isherwood,  was  seized  of  said  real  estate,  and  left  a  will,  a  copy  of  which 
is  attached  hereto,  marked  "Exhibit  A."  Said  will  has  been  duly 
proved,  and  the  plaintiff,  as  defendant  is  informed,  makes  her  claim  to  be 
the  owner  in  fee  simple  of  said  real  estate  under  and  by  virtue  of  the  pro- 
visions of  said  will  This  defendant  says  that  her  father  at  the  time  of  the 
making  of  the  will  and  for  many  years  both  before  and  after,  was  a  dealer 
in  real  estate,  and  would  often  have  on  hand  notes  and  mortgages  given 
him  as  part  purchase  price  of  real  estate,  and  these  were  among  the  as- 
sets on  hand  at  the  time  of  his  death ;  notes  and  mortgages  amounting, 
as  defendant  is  informed,  to  about  $7,500,  which  were  in  fact  proceeds  of 
real  estate,  to-wit :  Notes  and  mortgages  given  for  part  purchase  price 
of  real  estate.  Defendant  says  that  by  the  terms  "also  the  proceeds  of 
my  real  estate"  at  the  end  of  the  third  clause  of  his  will,  her  father,  said 
Francis  P.  Isherwood,  intended  to  give  and  did  give  plaintiff  only  such 
proceeds  resulting  from  the  sale  of  real  estate  as  might  be  on  hand  at  the 
time  of  his  death.  She  says,  moreover,  that  the  plaintiff  had  at  the  time 
of  the  making  of  said  will  a  large  amount  of  valuable  and  productive 
real  estate  which  was  given  to  her  by  said  Francis  P.  Isherwood  in  his 
lifetime,  and  avers  that  her  father  never  intended  to  give  the  plaintiff  the 
fee  simple  of  the  real  estate  in  the  petition  described." 

The  will,  a  copy  of  which  is  attached  to  the  amended  answer,  is  very 
brief,  and  the  questions  presented  in  this  case  necessarily  call  for  a  con- 
struction of  its  terms.    1  will  read  it: 

"I,  Francis  P.  Isherwood,  of  the  city  of  Toledo,  county  of  Lucas, 
state  of  Ohio,  do  make  and  publish  this  my  last  will  and  testament. 

"i.  All  of  my  funeral  expenses  and  just  debts  shall  be  first  paid  by 
my  executors  out  of  my  estate. 

"2.  I  hereby  give  and  bequeath  to  my  (adopted)  dau|;hter,  Libbie 
Maria  Isherwood,  the  sum  of  ten  thousand  dollars,  to  be  paid  by  my  ex- 
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ecutors  out  of  my  estate  in  installments  as  my  executors  may  think  best 
or  the  situation  of  circumstances  may  require. 

"3.  I  hereby  give  and  devise  to  my  dear  wife,  Armina  D.  Isher- 
wood, in  lieu  of  dower  in  my  real  estate  and  in  full  of  all  rights  of  any  kind 
in  my  personal  and  real  estate,  all  of  my  personal  estate  of  any  and  every 
kind  remaining  after  the  payment  of  my  just  debts  and  funeral  expenses 
and  the  bequest  of  ten  thousand  dollars  to  my  daughter,  Libbie  Maria 
Ishen^^ood,  and  also  the  proceeds  of  my  real  estate. 

"4.  I  hereby  nominate  and  appoint  my  friends,  W.  L.  Lamb  and 
Leander  Burdick,  as  guardians  of  my  daughter,  Libbie  M.  Isherwood, 
with  full  power  to  manage  and  control  or  invest  at  their  own  discretion 
the  ten  thousand  dollars  that  I  will  her  from  my  estate. 

"5.  I  hereby  nominate  and  appoint  W.  L.  Lamb  and  Leander  Bur- 
dick  of  the  city  of  Toledo  as  executors  of  this  my  last  will. 

"6.    I  do  hereby  revoke  and  annul  all  former  wills  by  me  made. 

"In  testimony  whereof  I  do  hereby  set  my  hand  this  13th  day  of  No- 
vember, 1882.  E.  P.  Isherwood. 

And  attested  by  two  witnesses.  There  is  a  codicil  attached  which 
provides  as  follows: 

"Whereas,  by  my  last  will  and  testament,  dated  November  18,  1882, 
I  nominated  and  appointed  my  friends  W.  L.  Lamb  and  Leander  Bur- 
dick as  guardians  of  my  adopted  daughter,  Libbie  M.  Isherwood,  and  ex- 
ecutors of  my  estate.  Owing  to  the  death  of  my  friend,  William  L.  Lamb 
I  hereby  revoke  articles  4  and  5,  and  at  this  present  writing  appoint  Wal- 
ter J.  C5hase  and  Eugene  W.  Gage  as  executors  of  my  estate  and  guard- 
ians of  my  adopted  daughter,  Libbie  M.  Isherwood,  and  I  hereby  ratify 
and  confirm  my  aforesaid  will  in  all  respects  except  so  far  as  changed  of 
altered  by  this  codicil." 

This  was  duly  attested. 

To  this  answer  of  the  defendant,  Libbie  M.  Isherwood,  a  general  de- 
murrer  was  interposed.  The  case  came  on  for  hearing  in  the  court  of 
common  pleas  upon  the  demurrer  to  this  answer,  and  the  court  of  com- 
mon pleas,  at  its  January  term,  1895,  sustained  it,  rendered  final  judg- 
ment in  behalf  of  plaintiff,  and  decreed  to  her  the  title  and  possession  of 
the  premises  described  in  the  petition,  confirming  her  right  to  the  prop- 
erty under  the  provisions  of  the  will,  and  in  the  usual  form  giving  her  a 
decree,  not  only  finding  the  title  and  possession  to  be  in  her,  but  quieting 
her  title  and  possession,  and  rendering  judgment  for  the  costs  of  the  case 
against  the  defendant.  The  defendant  appealed  from  the  decree  so  ren- 
dered to  this  court,  and  the  case  has  been  heard  by  us  upon  the  same 
pleadings  j)assed  upon  in  the  court  below — ^that  is,  upon  the  general  de- 
murrer to  the  answer  filed  by  the  defendant  in  the  court  bdow.  The 
case  has  been  fully  argued  before  us  and  considered  by  us,  and  we  shall 
now  in  brief  terms  announce  the  conclusions  at  which  we  have  arrived. 

Before  the  filing  of  the  petition  to  quiet  the  title  and  possession  of 
the  plaintiff,  a  proceeding  was  instituted  by  the  executors  of  the  last  will 
and  testament  of  F.  P.  Isherwood  for  the  purpose  of  obtaining  a  con- 
struction of  that  instrument,  and  for  such  a  ruling  on  the  part  of  the 
court  as  would  determine  the  respective  rights  of  the  parties  under  the 
terms  of  the  will,  to  the  property  in  question.  That  proceedings  was 
heard  in  the  court  of  common  pleas,  and  the  application  was  dismissed, 
on  the  grounds  stated  in  the  syllabus  contained  in  the  report  of  the  case. 
The  case  is  entitled  Walter  J.  Chase,  et  al.,  v.  Armina  D.  Isherwood,  ct 
al.,  I  Legal  News,  123.    It  is  held — 
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**i.  An  action  can  be  maintained  by  an  executor  under  sec.  617^ 
Rev.  Stat.,  to  obtaih  th^  judgment  of  the  court  as  to  the  true  construc- 
tion of  a  will,  only  in  cases  where  a  trust  is  involved  or  where  the  execu- 
tor has  duties  to  perform,  in  carrying  out  the  provisions  of  the  will, 
which  require  the  guidance  or  direction  of  the  court. 

"2.  A  testator  devised  to  his  widow  'the  proceeds  of  his  real  es- 
tate.' The  will  contained  no  residuary  clause  and  made  no  other  dispo- 
sition of  his  real  estate  and  gave  no  directions  in  relation  thereto,  and 
no  authority  or  control  over  the  real  estate  was  given  to  the  executors : 
Held,  that  no  trust  was  created  by  the  will,  and  no  duties  of  the  execu- 
tors required  the  guidance  or  direction  of  the  court,  and  that  a  petition 
filed  by  the  executors  under  sec.  2602,  Rev.  Stat.,  should  be  dismissed 
for  want  of  jurisdiction." 

And  judgment  was  rendered  in  conformity  with  the  views  declared 
in  the  syllabus  which  I  have  just  read.  The  views  of  the  court,  however, 
as  expressed  in  the  opinion  in  the  case,  were  based  largely  upon  the  con- 
clusion of  the  court,  in  giving  a  construction  to  the  will,  that  by  its  terms 
it  devised  the  property  to  Mrs.  Isherwood,  one  of  the  defendants  in  that 
action. 

Thereupon  this  petition  to  quiet  title  was  filed,  and  on  that  petition, 
as  stated,  the  court  found  in  favor  of  the  plaintiff,  Mrs.  Isherwood,  in  a 
very  brief  opinion  that  was  filed  with  the  papers  in  the  case,  giving  a  con- 
struction to  the  terms  of  the  will. 

Now  wc;  have  to  say,  in  view  of  the  arguments  that  have  been  pre- 
sented to  us  and  the  authorities  that  have  been  submitted  and  considered, 
that  we  are  quite  content  with  the  view  and  judgment  expressed  by  the 
court  of  common  pleas  in  the  case. 

In  the  first  place,  a  brief  reference  to  some  of  the  authorities  cited 
in  the  argument  show  this:  That  our  Supreme  Court  in  Collier  v. 
Grimcsey,  36  O.  S.,  17,  make  this  declaration  of  a  principle  which  is  en- 
tirely applicable  here ;  without  going  into  an  analysis  of  the  case  or  the 
various  questions  presented  by  the  report,  at  page  21  we  find  this  lan- 
guage employed  by  the  court: 

"We  do  not  question"  (says  White,  J.,  in  delivering  the  opinion) 
"that  a  devise  of  the  rents  and  profits,  or  of  the  'profits  and  benefits'  of 
lands,  without  qualification  or  limitation,  .will  impliedly  carry  the  fee. 
But  in  order  to  determine  whether  there  is  snch  qualification  or  limita- 
tion, we  must  look  into  the  whole  will,  with  the  view  of  ascertaining  the 
sense  in  which  the  terms  were  used  by  the  testator ;  and  when  such  sense 
is  ascertained  to  .give  it  the  effect  intended.  Such  terms  cannot  be  held 
to  carry  the  fee  when  it  appears  froni  other  parts  of  the  will  that^  the  fee 
is  otherwise  disposed  of." 

Looking  for  a  moment  to  the  terms  of  the  will  itself,  which  are  more 
noted  for  brevity  than  anything  else,  we  find  in  the  first  place  that  the 
testator,  after  declaring  that  he  makes  and  publishes  this  as  his  last  will 
and  testament,  says  that  all  his  funeral  expenses  and  just  debts  arc  to  be 
.paid;  and  second — 

"I  hereby  give  and  bequeath  to  my  adopted  daughter,  Libbie  Maria 
Isherwood,  the  sum  of  ten  thousand  dollars,  to  be  paid  by  my  executors 
out  of  my  estate  in  installments,  as  my  executors  think  best,  or  the  situ- 
ation of  circumstances  may  require." 

That  is  the  bequest  he  makes  to  his  daughter— so  much  money. 

"3.  I  hereby  give  and  devise  to  my  dear  wife,  Armina  D  Isher- 
wood, in  lieu  of  dower  in  my  real  estate  and  in  full  of  all  rights  of  any 
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kind  in  my  personal  and  real  estate,  all  of  my  personal  estate  of  any  and 
every  kind  remaining  after  the  payment  of  my  just  debts  and  funeral 
expenses,  and  the  bequest  of  ten  thousand  dollars  to  my  daughter,  Libbie 
Maria  Ishenvood,  and  also  the  proceeds  of  my  real  estate." 

He  provides, for  the  payment  of  his  debts,  gives  $10,000  to  his 
adopted  daughter,  and  all  the  balance  of  his  estate  he  g;ives  to  his  wife. 
That  is  in  express  language  the  terms  of.  the  will.  Then  he  nominates 
and  appoints  his  executors  and  the  guardians  of  his  daughter. 

The  controversy  appears  to  have  arisen  over  the  use  of  the  terms 
**the  proceeds  of  my  real  estate."  Everything  is  disposed  of,  everything 
is  devised,  which  the  testator  possesses,  according  to  the  terms  of  his 
will.  The  last  disposition  is  in  the  form  of  a  gift  to  his  wife  of  the  pro- 
ceeds of  his  real  estate — not  in  language  the  real  estate  itself,  but  the  pro- 
ceeds of  the  real  estate.  Now,  according  to  the  language  used  by  Judge 
White,  in  Collier  v.  Grimsey,  supra,  that  is  equivalent  to  a  devise  of  the 
corpus  of  the  real  estate  itself ;  and  such  is  the  language  of  many  courts 
in  passing  upon  the  question  so  presented.  In  Davis  v.  Williams,  8 
Tenn.,  646,  we  find  the  court  declaring  this  doctrine : 

"A  devise  of  the  rents  and  profits  or  income  of  land  operates  as  a 
devise  of  the  land  itself ;  and  if  limited  to  the  devisee's  life  vests  in  him  a 
life  estate  in  the  land,  but,  if  unlimited,  it  vests  in  him  an  absolute  fee 
simple  title  to  the  land,  without  the  use  of  the  term  'heirs'  or  other  words 
of  inheritance,  and  notwithstanding  the  will  may  confer  upon  the 
devisee  no  express  power  of  alineation." 

I  will  not  stop  to  read  from  the  authorities,  except  Bennett  v.  Rob- 
inson, 10  Watts  (Pa.)  Rep.,  348.    The  syllabus  reads  thus : 

"A  testator  by  his  will  says,  "I  allow  my  wife  one-third  of  the  profits 
arising  off  of  my  real  estate,  onljr  so  long  as  she  remains  my  widow.'' 
Held,  to  be  a  devise  of  the  one-thjrd  of  the  land  itself,  and  strictly  a  con- 
ditional limitation  marking  the  extent  of  interest  given,  against  the  terms 
of  which  equity  cannot  relieve.  Such  estate  is  consequently  determin- 
able by  her  subsequent  marriage,  even  without  entry  by  the  heir,  or  de- 
vise over." 

The  opinion  in  this  case,  which  is  quite  brief,  as  opinions  by  the 
former  Chief  Justice  Gibson  are,  always — ^this  being  by  Chief  Justice 
Gibson — says  among  other  things : 

"A  devise  of  profits  is  a  devise  of  the  land  from  which  they  accrue ; 
and  what  is  the  nature  of  the  estate  given  by  the  terms  of  this  will?  'I 
allow  my  wife,'  says  the  testator,  ^one-third  of  the  profits  arising  off  all 
my  real  estate  only  so  long  as  she  remains  my  widow.'  Now  this  is  not 
a  devise  upon  condition,  but  a  plain  and  distinct  conditional  limitation, 
which  was  spent  by  the  contingency  of  her  marriage,  even  without  entry 
by  the  heir  or  a  devise  over.    That  is  not  contested." 

Then  the  learned  chief  justice  proceeds  to  argue  or  to  consider  an- 
other point  presented  in  the  case  by  counsel,  which  was  that  the  mar- 
riage of  the  widow  did  not  ipso  facto  terminate  her  estate,  as  was  claimed 
by  counsel,  but  required  some  other  action  on  the  part  of  the  parties  in 
terested.  The  chief  justice  overruled  that  proposition,  and  held  that  her 
estate  ends  and  determines  by  her  marriage. 

This  is  the  view  of  the  law,  as  defined  by  many  authorities.  Some 
of  them  are  these:  63  Pa.  170,  already  cited  by  counsel  for  plaintiff;  121 
Ind.,  175;  14  Eq.  Ca.,  451 ;  3  Rawle,  497;  114  N.  Y.,  307. 

Section  5970,  Rev.  Stat.,  contain  a  provision  pertinent  in  this  action 
as  follows: 
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"Every  devise  of  lands,  tenements,  or  hereditaments,  in  any  will 
hereafter  made,  shall  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it  shall  clearl}'  appear  by 
the  will  that  the  devisor  intended  to  convey  a  less  estate." 

There  is  in  5  Dec.,  1,  a  printed  copy  of  the  opinion  of  the  learned 
judge  in  the  court  of  common  pleas  to  which  I  have  already  referred,  in 
the  case  of  Chase  v.  Isherwood  et  al.,  in  disposing  of  the  demurrer  to  the 
petition  filed  by  the  executors  calling  for  a  construction  of  the  will,  in 
which  is  reviewed  all  the  authorities  bearing  upon  the  proposition 
involved  in  the  case. 

This  substantially  determines 'all  the  principal  matters  involved  in 
this  controversy,  and  as  a  result  of  our  examination  of  the  case,  it  fol- 
lows that  the  judgment  here  will  be  for  the  plaintiff,  as  in  the  court  be- 
low, finding  in  her  favor,  and  quieting  her  title  to  the  lands  described  in 
the  petition.    There  will  also  be  a  judgment  for  costs  in  her  favor. 


NEGLIGENCE— CHARGE  TO  JURY. 

[I<uca8  Circuit  Court,  January  11, 1896.] 
Haynes,  Scribner  and  King,  JJ. 

Hawks  v.  Thb  L.  .S.  &  M.  S.  Ry.  Co. 

1.  iMjuKiss  Rbsui,tino  from    Nbgucbncb  op  Pbli«ow  Sbrvant,  Cobcpany 

KOT  I<IABLB. 

For  iniuries  sustained  by  a  brakeman  as  the  result  of  the  negligent  act  of 
anotner  brakeman,  in  giving  a  signal  to  back  the  train,  there  can  be  no  re- 
covery against  the  railway  company. 

2.  Omission  in  Chargb  to  Jury,  Avaii^ble  by  Kjbqubst  to  Further  Charge. 

An  onkission  of  matter  which  might  properly  have  been  inserted  in  a  charge 
to  a  jury,  in  an  action  for  negligence,  should  be  presented  by  request  to 
further  charge. 

Scribner,  J. 

This  action  is  prosecuted  to  reverse  a  judgment  rendered  in  the  court 
of  common  pleas  in  favor  of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  John  Hawks  brought  suit  against  the  railway  company  claim- 
ing in  his  petition  that  he  had  been  injured  in  one  of  his  hands  by  having 
it  crushed  between  the  draw-bars  of  two  cars  which  he  was  attempting 
to  couple.  He  alleges  therein  that  while  he  was  in  between  the  cars  and 
attempting  to  make  a  coupling,  to  the  knowledge  of  the  conductor  having 
charge  of  the  train  which  he  was  making  up,  while  he  was  attempting  to 
pull  out  a  pin,  which  had  in  some  way  become  fastened,  that  **the  said 
conductor  carelessly,  wrongfully  and  negligently  directed  the  said 
engineer  to  start  his  said  engine  and  the  said  train  of  cars  back;  and  that 
the  said  engineer  carelessly,  negligently  and  wrongfully  under  the  order 
of  said  conductor  backed  his  said  engine  and  the  said  cars,  whereby  and 
by  reason  of  the  carelessness  and  negligence  of  the  said  conductor  and 
the  said  engineer  in  backing  up  the  said  train  at  the  said  time  and  with- 
out any  fault  on  the  part  of  the  said  plaintiff,  the  said  plaintiff's  right 
hand  was  caught  between  the  draw-bars  of  the  said  two  cars  that  were 
to  be  cotipled  and  mangled  and  crushed.'* 
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The  case  was  tried  in  the  common  pleas  to  a  ;ury,  who  found  against 
Hawks.  It  is  claimed  that  judgment  is  not  supported  by  the  evidence, 
and  that  the  court  erred  in  the  submission  of  the  fourth  request  asked  by 
the  defendant  below. 

We  have  read  the  evidence  in  this  record,  all  of  it,  carefully;  some 
of  it  more  than  once.  We  should  have  first  said  that  they  were  engaged 
in  making  up  a  train  in  the  Lake  Shore  yard.  It  appears  from  the  tes- 
timony of  the  plaintiff  below,  Mr.  Hawks,  that  the  engine  was  attached 
to  a  train  of  cars,  fifteen  or  twenty,  on  one  of  the  switch  tracks,  and  it 
was  proposed  to  attach  it  to  some  cars  which  were  standing  on  another 
track.  There  was,  standing  on  another  track,  a  string  of  cars,  coupled 
together,  ten  or  fifteen  in  number;  and  there  was  also,  some  distance 
beyond,  a  string  of  cars — three  other  cars — coupled  together,  and  it 
became  necessary  to  attach  all  of  these  cars  into  one  train.  The  engine 
with  the  fifteen  or  twenty  cars  attached,  pulled  out  of  the  side  track,  it 
was  on  onto  a  load  track,  and  then  backed  down  onto  the  other  track  on 
which  were  standing  these  cars.  The  first  cars  to  be  reached  was  the 
ten  or  fifteen  cars,  and  for  that  purpose  a  brakeman  by  the  name  of 
Whistler  was  dispatched  to  that  point  to  make  the  coupling.  At  the 
same  time  Mr.  Hawks  and  another  brakeman  named  Ginneman,  were 
sent  together  down  to  make  the  coupling  when  the  first  standing  lot  of 
cars  should  be  backed  down  to  the  three  cars.  Hawks  and  Ginneman 
went  down  there.  It  was  some  little  distance  from  where  the  train  would 
come  in  on  that  track.  They  went  first  to  the  long  string  of  cars  and 
took  out  the  link  which  was  in  there  and  then  they  went  down  to  the 
three  cars,  and  there  they  found  that  the  pin  had  become  bound  and  it 
was  difficult  to  get  it  out,  that  it  didn't  come  out  readily,  and  they  didn't 
get  it  out.  The  engineer  backed  his  train  down  on  this  track,  and  Mr. 
Whistler,  who  was  at  the  first  batch  of  cars,  gave  his  signal  for  the  train 
to  back  down  to  make  the  coupling.  Mr.  Hawks  testifies  in  relation  to 
his  part  of  the  transaction,  that  he  went  in  there,  and  he  says  that  he 
and  "Andy" — that  is  Ginneman — ^hammered  at  the  pin  and  couldn't  get 
it  out.  He  says:  "He  pulled  up  about  that  time— he  was  backing  in 
on  number  four,  he  struck  them  pretty  hard,  I  will  admit  that,  and 
they  come  down  and  struck  these  three  cars  and  bounded  away,  so.  that 
if,  left  a  space  ot  four  or  five  inches;  my  hand  would  goin|easily  between 
the  two  draw-bars.  I  walks  out  and  swings  down  the  conductor — I 
couldn't  see  the  engineer." 

**Q.  Just  give  the  signal  that  you  gave  the  conductor,  now?  (And 
the  witness  gave  the  signal.) 

**Q.     What  did  the  conductor  do?    A.     He  answered  me. 

**Q.  State  whether  he  repeated  it  to  the  engineer  or  not?  A.  He 
answered  me  on  that  corner  where  I  should  judge  he  could  see  the  engineer. 

**Q.  Then  what  did  you  do?  A.  I  went  in.  I  thought  it  was 
just  as  safe  as  if  I  was  at  home.  I  went  in  to  put  my  link  in  the  draw- 
bar; by  that  time  Andy  says,  "Look  out.'*  I  jerked  my  hand  out  just 
that  far,  and  these  three  fingers  were  gone,  he  heard  them  strike  above" 
— and  the  cars  came  together  and  struck  him. 

That  statement  is  made  by  Mr.  Hawks  and  substantially  corrobo- 
rated by  Mr.  Ginneman,  who  was  also  a  witness;  and  it  turns  largely,  of 
course,  upon  the  statement  of  Mr.  Hawks,  that  when  he  found  that  they 
were  tricking  down  this  train  upon  him,  and  that  he  couldn't  get  out 
the  pin,  he  went  out  and  gave  a  signal  to  the  conductor  to  stop — which 
I  prestune  meant  also  if  the  train  was  then  at  a  stop,  to  hold  it  there 
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until  some  other  signal  should  be  given.     The  conductor,  of  course  knew 
that  he  had  gone  down  there  for  the  purpose  of   making  that  oouplins:. 

Mr.  Winslow  was  also  a  brakeman  on  the  same  train,  and  he  was 
called  by  the  plaintiff  as  a  witness  and  testifies  in  his  behalf,  and  after 
describing  the  first  part  of  the  operations,  he  says  that  when  the  cars 
.  came  down  first,  he  was  near  the  engine  attached  to  the  train,  and  Mr. 
Whistler  tried  to  make  the  coupling  and  didn't  make  it,  and  thereupon, 
of  course,  the  engine  and  cars  attached  would  come  to  a  full  stop.  Mr. 
Winslow  says:  **Mr.  Whistler  tried  to  make  the  coupling  of  these  fifteen 
cars  that  stood  in  beyond  there;  he  missed  the  coupling  and  they  ran 
down  to  the  other  cars  and  stopped:  then  I  saw  Mr.  Hawks  step  in  to 
make  this  coupling. 

**Q.  Then  what  was  done?  A.  Mr.  Whistler  came  out  and  gare 
a  signal  to  back  up. 

"Q.  At  that  time  were  the  cars  standing  still,  or  not?  A.  The 
cars  were  standing  still  when  Mr.  Whistler  came  out  and  he  ^ave  the 
signal  to  back  up. 

"Q.  When  he  gave  that  signal  to  the  conductor,  what  was  done? 
A.    Backed  the  cars  up. 

''Qw  Did  the  conductor  lepeat  the  signal  to  the  engineer?  A. 
Yes,  sir. 

'*Q.  Did  you  see  him  do  that?  A.  Yes,  sir;  I  stood  right  along 
side  of  him  at  the  time. 

''Q.  When  he  repeated  the  signal  to  the  eng^eer,  what  did  the 
engineer  do?  A.  He  backed  the  cars  up  so  that  Mr.  Whistler  conid 
make  the  coupling. 

'*Q.  What  happened  after  that?  A.  Mr.  Hawks  came  out  from 
the  cars  acting  very  queer;  when  I  got  up  close  by  him  we  could  •  see 
that  he  was  hurt. 

**Q.  Did  you  see  the  cars  run  down  to  those  three  cars?  A.  Yes, 
sir." 

It  will  be  observed  from  Mr.  Winslow's  testimony  that  he  does  not 
describe  the  signal  which  Hawks  says  he  gave  and  which  Ginneman  says 
he  thinks  Hawks  gave  (for  he  saw  the  first  part  of  it)  to  the  engineer  to 
stop  the  train,  but  he  says  that<the  train  was  backed  down  at  the  time 
that  Hawks  was  struck,  by  the  signal  of  Whistler  only,  Whistler  being 
ready  to  make  his  coupling  and  having  failed  at  the  first  attempt,  he 
gave  a  signal  to  back  again,  and  thereupon  the  conductor  repeated  that 
signal  to  the  engineer  and  the  engineer  obeyed  it,  and  then  it  was  that 
Mr.  Hawks  was  injured. 

The  conductor  tells  a  little  different  story  from  either  one  of  these 
two,  a  little  different  as  to  the  signals  that  he  claims  were  given. 

Mr.  Swartz  was  a  brakeman  also  on  the  train,  and  he  was  stationed 
at  the  switch.  This  train  came  in  on  the  lead  track  and  a  part  of  it 
stood  at  that  time  on  that  track,  and  there  was  a  bend  in  this  switch 
track  so  that  a  person  on  the  north  side  of  the  train  could  not  see  the 
engineer,  and  so  the  conductor  was  statipned  outside  of  the  bend,  to 
repeat  the  signals.  He  says  that  Swartz  was  standing  near  the  switch; 
he  was  the  fartherest  west.  Mr,  Pox  says^  that  he  stationed  Mr.  Swartz 
there  to  receive  his  signals. 

*'Q.  Was  that  on  the  engineer's  side,  the  north  side,  the  engineer's 
side  of  the  engine?    A.     Yes,  sir. 

'•Q.  And  the  engine  was  west  of  you?  A.  The  engine  was  west 
of  me. 
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"Q.     Really  then,  it  was  backing  up?    A.     Yes,  sir. 

"Q.  Mr.  Whistler  came  out  and  gave  you  the  slow  signal,  or  stop 
signal «  what  was  done  then  by  you?    A.     I  repeated  that  to  Mr.  Swartz. 

'  *Q-  Could  you  see  the  engine  or  the  engineer  from  the  place  where 
you  stood?    A.    No,  sir. 

*'Q.  What  was  Hone  then?  A.  Mr.  Swartz  repeated  it  to  the 
engineer. 

**Q.  Then  what  was  next  done?  A.  The  cars  wer**  checked  up 
as  soon  as  the  engineer  could  check  them. 

*  *  Q .  Did  Mr.  Whistler  make  the  coupling?  A .  No,  sit ;  he  missed 
the  coupling. 

'*Q.  After  the  first  contact  what  became  of  the  engine,  or  train,  did 
they  keep  on  moving,  or  come  to  a  stop?  A.  The  cars  that  the  engine 
had  hold  of  came  to  a  stop. 

•*Q.  What  became  of  the  fifteen  cars  the  coupling  of  which  Mr. 
Whistler  missed?    A.     They  moved  down  a  ways. 

**Q.  Did  they  come  in  contact  with  the  cars  below — the  three  cars 
below?     A.     I  couldn't  say. 

*'Q.  What  next  was  done?  A.  We  backed  up  again  for  Mr. 
Whistler  to  make  the  coupling. 

**Q.  Who,  if  anybody,  gave  the  signal?  A.  Mr.  Whistler  gave 
the  signal  to  me  to  back  up  again  to  make  the  coupling. 

"Q.  Where  was  he  when  he  g:ave  you  that  signal?  A.  He  was 
standing  there  at  the  end  of  the  cars»  ready  to  make  the  coupling. 

*  Q.  Where  was  he;  at  the  west  end  of  the  fifteen  cars,  or  at  the 
east  end?     A,     At  the  west  end. 

*'Q.  To  whom,  if  anybody,  did  you  communicate  that  signal?  A. 
To  Mr.  Swartz. 

**Q.  Just  describe  to  the  jury  how  the  train  was  backed?  A.  It 
was  backed  up  very  easy  when  the  coupling  was  made. 

*'Q.  And  backed  in  on  whose  signal?  A.  Backed  in  on  Mr. 
Whistler's  signal. 

**Q.  Did  Mr.  Whistler  make  that  coupling?  A.  He  made  it  the 
second  time,  yes,  the  second  time. 

*'Q.     Do  you  know  Mr.  Winslow?    A.     Yes,  sir. 

*  Q.  Did  you  see  him  there?  A.  Yes,  sir,  he  was  there;  but  I 
don't  now  exactly  what  place  he  stood. 

"Q.  Was  that  one  of  the  switches  for  him  to  throw?  A.  Yes,  he 
was  on  those  switches  along  there. 

"Q.  I  will  ask  you  to  state  to  the  jury  whether  Mr.  Hawks  or  Mr. 
Ginneman — or,  what,  if  anything  transpir^  with  reference  to  this,  nest 
after  Mr.  Whistler  made  the  coupling,  just  go  on  and  state  from  that  time 
on,  what  occurred?  A.  After  Mr.  Whistler  made  the  coupling,  if  I 
remember  right,  I  believe  there  was  a  signal  given  by  Mr.  Ginneman, 
a  back-up  signal,  to  make  the  coupling  at  the  lower  end. 

**Q.  That  was  the  second  coupling?  A.  The  second  coupling, 
yes. 

**Q.  Do  you  remember  whether  that  was  Mr.  Ginneman  or  Mr. 
Hawks  that  gave  that  signal  to  slack  back?  A.  I  think  it  was  Mr. 
Ginneman. 

'  Q.  Who  was  the  signal  given  to?  A,  The  signal — I  suppose  the 
iignal  was  given  to  me,  but  Mr.  Whistler  took  the  signal  and  repef^t^i 
h  to  me. 

8    O.  C.  D,    27 
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••Q.    To  whom  did  you  repeat  the  signal?    A.     To  Mr.  Swartz. 

**Q.     Was  the  engine  then  backed  on  that  signal?    A     Yes,  sir. 

**Q.  Then  what  next  occurred?  A.  The  engineer  backed  the 
train  down  a  little  ways;  the  next  I  saw  was  the  signal  from  Ginneman 
to  stop  the  train. 

"Q.  On  what  side  was  he  when  he  gave  that?  A.  On  the  north 
side. 

'*Q.  You  may  state  whether  or  not  Mr.  Hawks  came  out  from 
between  the  cars  and  gave  you  a  signal  to  stop  the  train?  A.  No,  sir, 
I  didn't  see  no  signals  given  from  the  lower  end  to  stop  the  train  until 
Mr.  Ginneman  gave  the  signal,  as  I  have  stated. 

*'Q.  How  soon  after  that  did  you  see  Mr.  Hawks?  A.  Why,  very 
shortly  afterwards.  Mr.  Hawks  came  walking  up,  Mr.  Hawks  and  Mr. 
Ginneman.'* 

Mr.  Fox  in  his  story  was  substantially  corroborated  by  Mr.  Whistler, 
and  probably  by  Mr.  Schwartz,  so  far  as  he  saw;  and  there  we  have  sub- 
stantially the  three  stories  which  were  given  to  the  jury  with  reference 
to  these  signals:  First,  the  claim  of  the  plaintiff,  that  he  dstinctly  gave 
a  signal  that  the  train  should  be  stopped  and  be  held,  so  that  he  might 
make  that  coupling,  or  might  get  the  pin  out  and  get  it  arranged  to 
make  the  coupling.  Second,  the  story  of  Mr.  Whistler,  that  he  didn't 
give  any  such  signal,  but  that  the  signal  upon  which  the  train  was 
backed  when  Hawks  was  injured,  was  given  by  Mr.  Whistler,  a  fellow 
brakeman.  Third,  the  story  of  the  conductor,  who  says  that  there  was 
a  signal  given  by  Mr.  Ginneman,  he  thinks,  who  was  with  Hawks,  but 
it  was  a  signal  to  back  up,  and  that  he  repeated  that  signal  to  the  engineer 
and  the  engineer  then  backed  up. 

There  is  also  a  little  more  evidence,  going  to  show  that  shortly  after 
the  accident  Mr.  Hawks  made  a  statement  of  how  he  was  injured,  in 
which  nothing  appears  as  to  his  giving  a  signal  to  the  conductor  to  stop 
the  train;  and  upon  that  evidence  the  jury  found  a  verdict  for  the  rail- 
way company. 

I  will  say  that  we  have  examined  thife  record  very  carefully,  and  we 
are  not  prepared  to  say  that  the  jury  were  not  warranted  in  finding  a  verdict 
in  behalf  of  the  defendant.  Certainly,  if  the  story  of  the  conductor  is  to 
be  believed,  he  was  not  at  all  to  blame.  If  he  rtceived  a  signal  frorii 
Hawks,  or  from  the  man  who  was  with  him,  engaged  in  the  same  iden- 
tical work,  to  back  up  the  train,  and  he  repeated  that  signal  to  the 
engineer,  he  did  just  what  it  was  his  duty  to  do;  he  was  nowhere  near 
Hawks,  and  it  is  not  pretended  that  he  knew  cmything  about  the  fact 
that  the  pin  was  stuck  in  the  draw-bar.  He  knev^,  or  ought  to  have 
known  that  Hawks  was  down  there  to  make  that  coupling,  and  if  he  had 
any  information  from  him  that  there  was  anything  the  matter,  of  course  it 
was  his  duty  to  obey  that  information  and  stop  the  train  and  not  to  back  it 
up;  but  if  he  received  the  information  from  Hawks  or  his  partner  that 
Ihe  train  should  be  backed  up,  he  would  be  justified  in  submitting  that 
lignal  to  the  engineer  and  backing  the  train  up.  And  I  think,  also,  if 
the  testimony  of  Mr.  Winslow  be  true,  that  the  company  \sould  not  be 
liable.  His  story  is  that  the  signal  was  given  to  back  up  the  train  by 
the  giving  of  the  motion  employed  in  their  method  of  working.  It  was 
Mr.  Whistler,  who  was  a  fellow  brakeman,  who  gave  it  and  although 
Whistler  didn't  know  at  the  time  anything  about  Hawks*  trouble  with 
the  pin,  yet  whatever  he  did  in  that  respect,  the  company  would  not  be 
liable  for,  there  being  no  evidence  to  show  that  the  conductor  had  any 
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notice  or  knowledge  that  Hawks  wa?  in  any  trouble  about  releasing  the 
pin.  Of  course,  if  the  claim  of  Mr.  Hawks  be  true — that  he  gave  a  sig- 
nal there  to  indicate  to  the  man  managing  the  train  that  he  couldn't  ge; 
the  pin  out,  and  that  the  train  should  be  held,  then,  of  course,  it  would 
be  the  duty  of  the  conductor  to  obey  the  signal.  But  we  do  not  discover 
anything  from  this  testimony  which  would  justify  us  in  setting  aside 
this  verdict. 

There  is  an  exception  to  the  fourth  request.  It  is,  possibly,  objec- 
tionable, but  we  think  it  relates  to  the  omission  of  matter  which  might 
have  properly  been  inserted  in  it,  and  which  the  plaintiff  should  have 
availed  himself  of  by  a  request  to  the  court  to  further  charge. 

The  request  was: 

4.  If  the  jury  find  from  the  evidence  that  the  injury  to  the  plain- 
tiff resulted  from  the  negligent  act  of  Mr.  Whistler  in  giving  the  signal 
to  back  and  on  such  signal  the  train  was  backed  and  the  plaintiff  was 
injured  in  consequence  of  such  negligent  act  of  Whistler,  then  there 
can  be  no  recovery  in  this  action. 

That  is  true.  The  testimony  of  Mr.  Whistler  makes  that  kind  of  a 
case,  suDsrantially;  and,  in  view  of  the  testimony  of  Mr.  Winslow,  as  well 
I  think  that  request  is  proper,  and  the  court  would  not  reverse  the  case 
on  that  ground. 

The  judgment  will  be  affirmed. 

£.  D.  Potter^  Jr.^  for  defendant  in  error. 


EVIDENCE— USURY. 

[Licking  Circuit  Court,  March  Term,  1898.] 
Adams,  Douglass  and  Smyser,  JJ. 

♦Union  Cbntral  Life  Ins.  Co.  v.  George  Morrow  et  At. 

1.  Testimony  as  to  Profits  Accruing  on  Insurance— Not  Tsndin&  to  Var\ 
Tbrms  of  a  Written  Instrument. 

In  an  action  to  foreclose  a  mortgage  it  is  competent  for  the  defendant  to  show, 
bj  parol,  that  the  profits  on  a  policy  of  insurance,  which  the  company  hold- 
ing the  mortgage  required  as  a  condition  upon  making  the  loan,  have 
amounted  to  enough  to  discharge  the  indebtedness.  Such  testimony  is  not 
objectionable  as  tending  to  vary  the  terms  of  a  written  instrument  The 
e£fect  of  such  is  to  show  payment 

2.  Hmfi<oyes  €»  AN  Insurance  Company  may  Testify  as  to  Notice  Sent  and 
Contents  of  Same. 

It  is  competent  for  a  person  in  the  employ  of  an  insurance  company  to  testify 
as  to  notice  sent  a  pnolicy  holder,  of  the  maturity  of  premium  notes,  where 
the  policy  holder  defies  having  received  such  notice,  and  he  may  also  testify, 
having  refreshed  his  recollection  from  books,  from  memory  as  to  contents  of 
the  form  in  use  at  that  time,  and  sent  to  the  policy  holder. 

8.  In  Ohio  Usury  must  be  Pleaded. 

In  Ohio,  usury,  to  be  available  as  a  defense,  must  be  pleaded  unless  it  appears 
in  the  contract  sued  upon. 

Skyser,  J.  (orally.) 

The  case  of  The  Union  Central  Life  Insurance  Co.  ▼.  George  Mor- 
row and  others  was  submitted  to  the  court  upon  the  pleadings  and  the 
evidence.    The  company  alleges  that  it  is  an  Ohio  corporation,  and  its 
place  of  business  is  in  Cincinnati.     It  sets   out   a  note   for   $1,564.88, 
•The  judgment  in  tbis  eaae  was  affirmed  by  the  Supretbe  Court  in  61 0.  8.,  000 ;  unreported 
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ilated  October  4,  1876,  due  in  five  years  after  date ;  interest  paid  to  Oc- 
tober 4,  1893 ;  two  other  notes  of  $125.19  each,  dated  July  15,  1890,  and 
due  respectively  on  October  4,  1894  and  1895.  Claims  there  is  due 
something  like  $1,800,  on  these  three  notes;  and  that  at  the  time  of  the 
execution  of  the  first  note  a  mortgage  was  executed  by  Morrow  and  wife 
to  secure  the  payment  of  that  note  and  the  interest  thereon.  That  the 
two  notes  of  $125.19  each  are  coupon  interest  notes,  or  notes  given  m 
payment  of  interest  on  that  amount ;  and  asks  for  an  accounting,  foreclos- 
ure of  the  mortgage  and  sale  of  the  premises. 

To  this  George  Morrow  and  John  J.  Deeds  answer  but  they  make 
substantially  the  same  claim;  so  I  confine  myself  to  the  answer  and 
cross-petition  of  Morrow.  He  says:  "That  prior  to  the  execution  of 
the  note  first  mentionedin  the  petition  and  the  mortgage  therein 
mentioed,  the  agent  of  the  plainti£F  promised  and  agreed  with 
this  defendant  that  the  plaintiff  would  advance  and  loan  to  this  de- 
fendant $1,000,,  if  he  would  execute  to  the  platnti£F  his  note  for  $1,564.88, 
and  secure  the  same  by  executing  to  the  plaintiff  a  mortgage  upon  his  real 
estate  described  in  the  petition,  and  in  addition  thereto  take  out  an  insur- 
ance policy  upon  his  life  in  the  plaintiflF  company,  upon  the  plaintiff's  life, 
for  the  sum  of  twenty-five  hundred  dollars,  and  apply  all  of  said  sum  for 
which  said  note  called  for,  above  one  thousand  dollars,  to-wit:  The 
sum  of  $564.88,  as  payment  in  advance  upon  said  insurance  policy  for  the 
time  said  note  was  to  run  before  maturity,  and  assign  and  transfer  said 
insurance  policy  to  the  plaintiff  as  additional  collateral  security  for  said 
loan  evidence  by  said  note  to  be  given  for  the  whole  amount  of  said  sum 
of  fifteen  hundred  and  sixty-four  dollars  and  eighty-eight  cents,  and  that 
said  sum  of  $564.88  so  advanced  and  paid  upon  said  policy,  and  all  further 
payments  that  should  be  made  thereon  by  this  defendant,  and  all  the 
profits  that  accumulated  upon  said  policy,  would  be  applied  for  the 
benefit  of  this  defendant  as  a  credit  upon  said  loan,  and  in  event  of  the 
defendant's  death  before  the  maturity  of  said  loan,  then  the  amount  for 
which  said  policy  was  to  be  issued,  to-wit:  Twenty-five  hundred  dol- 
lars, left  after  deducting  the  amount  that  should  be  due  upon  said  loan, 
to  be  paid  to  the  legal  holder  of  said  policy. 

"That  in  pursuance  of  said  agreement  tliis  defendant  applied  to  said 
plaintiff,  through  said  agent,  for  said  loan  and  insurance,  and  said  plain- 
tiff, in  pursuance  thereof,  on  September  15,  1876,  issued  to  this  defendant 
its  policy  of  insurance  by  which  said  plaintiff,  in  consideration  of  said 
application  of  this  defendant,  and  of  the  payment  of  said  sum  of  $564.88 
in  hand  paid,  and  the  annual  premium  of  $131.00  payable  on  or  before 
September  15,  1881,  and  the  like  amount  on  or  before  September  15, 
every  year  during  the  term  of  five  years  from  September  15,  1881,  unless 
said  premium  paid  in  and  profits  of  said  company  should  amount  to  said 
sum  of  $2,500  or  the  defendant's  death  occur  before  that  time,  assured 
the  life  of  this  defendant  for  the  sum  of  $2,500  for  the  term  of  his  natural 
life,  or  until  the  prior  maturity,  for  the  benefit  of  the  assured,  and  agreed 
to  pay  the  amount  of  said  insurance  to  the  legal  holder  of  said  policy  at 
any  time  when  the  premiums  paid,  together  with  the  equitable  propor- 
tion of  the  company's  profits  should  equal  the  amount  insured,  or  in 
case  of  death  of  the  defendant,  prior  to  such  maturity,  then,  within  ninety 
days  after  due  ndtice  and  satisfactory  proof  thereof. 

"That  on  October  4,  1876,  the  said  plaintiff  advanced  and  loaned  to 
this  defendant  the  said  sum  of  one  thousand  dollars,  and  applied  and 
credited  this  defendant  as  a  payment  for  five  years  upon  said  insurance 
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policy  aforesaid,  the  sum  of  $564.88  and  this  defendant  executed  to  it  the 
first  note  and  the  mortgage  mentioned  in  the  petition,  and  assigned  and 
transferred  to  the  plaintiff  said  policy  of  insurance,  and  the  amount  ad- 
vanced and  paid  thereon  aforesaid,  and  all  amounts  of  premium  that 
should  thereafter  be  paid  thereon,  and  all  income  and  profits  thereon,  as 
additional  and  collateral  security  for  said  loan,  evidenced  by  said  first 
note  mentioned  in  the  petition,  with  the  agreement  between  the  plain- 
tiff and  this  defendant  that  all  of  said  money  advanced  and  paid  on  said 
policy,  and  that  should  be  thereafter  paid  thereon,  and  all  profits  thereon, 
should  be  applied  by  the  plaintiff  as  a  credit  on  any  amount  due  and  re- 
maining unpaid  to  it  upon  said  loan  and  note  at  maturity,  and  that  the 
amount  of  said  insurance,  if  the  defendant  died  before  maturity,  or  in 
case  he  did  not  die  before  maturity,  then  all  payments  and  profits,  re- 
maining after  paying  the  amount  due  on  said  loan  and  note,  to  be  paid 
by  theplaintiff  to  this  defendant  or  his  estate. 

"This  defendant  avers  that  the  amount  he  advanced  and  paid  upon 
said  policy,  and  collateral  security,  together  with  the  profits  thereon, 
amount  to  more  than  what  is  due  on  said  notes  and  mortgage  mentioned 
in  the  petition,  and  amount  to  the  full  amount  of  said  insurance  policy, 
to-wit:  Twenty-five  hundred  dollars,  and  the  same  as  long  since  ma- 
tured. That  this  defendant  has  often  demanded  from  the  plaintiff  a 
statement  of  the  amount  of  the  payments  and  equitable  proportion  of  the 
profits  of  said  company  belonging  to  said  policy,  and  has  always  been 
ready  and  willing  and  has  o£Fered  to  pay  plainti£F  any  amount  due  there- 
on, and  has  demanded  that  plaintiff  apply  and  pay  out  of  the  amount  due 
on  said  policy  the  amount  due  to  it  on  said  note  and  mortgage  men- 
tioned in  the  petition,  and  to  pay  to  this  defendant  the  residue,  due  on 
said  policy  of  insurance,  but  that  said  plaintiff  has  wrongfully  and  fraud- 
ulently refused  to  give  this  defendant  any  statement  as  to  the  amount 
paid  thereon,  and  the  equitable  proportion  of  the  profits  of  said  company 
entitled  to  be  credited  thereon,  or  any  statement  as  to  the  condition  of 
said  company  or  said  policy,  and  has  wrongfully  and  fraudulently  re- 
fused to  receive  anything  upon  said  policy  and  to  apply  any  part  thereof 
to  the  payment  of  the  amount  owed  upon  said  notes  and  mortgage  men- 
tioned in  the  petition,  or  to  pay  to  this  defendant  anything  due  him  upon 
said  policy." 

He  denies  that  there  is  an3rthing  due  the  plaintiff;  and  demands 
that  there  be  an  application  by  way  of  pa3anent  and  satisfaction  of  the 
indebtedness  sued  upon  by  the  plaintiff,  out  of  this  twenty-five  hundred 
dollars  and  that  he  have  judgment  for  the  residue. 

To  this  there  is  a  reply,  which,  in  substance  admits  that  there  was 
insurance  for  which  the  defendant  is  indebted,  and  asking  for  judgment, 
as  in  the  petition  prayed  for. 

The  proof  offered  by  Mr.  Morrow  was  substantially  this :  That  the 
agent  came  to  see  him  agreed  to  make  a  loan,  but  that  the  company 
would  only  loan  him  a  thousand  dollars  on  condition  that  he  insured  his 
life  for  the  sum  of  twenty-five  hundred  dollars  in  the  company ;  that  that 
was  to  be  payable  in  ten  annual  payments,  and  was  to  mature,  by  reason 
of  the  annual  premiums  that  he  would  pay  and  the  profits  that  would 
arise  upon  the  policy,  in  probably  fifteen  or  eighteen  years ;  and  that  he 
was  to  be  credited  upon  this  money  that  the  company  loaned  him  out  of 
that  fund.  The  company,  of  course,  denies  thist  say  that  they  had  is- 
sued a  policy ;  that  the  policy  was  lapsed  for  non-payment  of  premium, 
and  that  it  had  not  matured  in  any  event.     Substantially,  that  is  the  evi- 
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dence.  We  are  met  right  at  the  outset  by  an  objection  on  the  part  of  the 
company  to  the  testimony  of  Mr.  Morrow  on  the  ground  that  it  con- 
tradicts, or  tends  to  contradict  and  vary  a  written  instrument,  and  there- 
fore is  not  competent.  We  do  not  take  that  view  of  this  testimony,  be- 
causes  the  contention  of  Mr.  Morrow  is  that  payment  of  this  claim  that  is 
now  sought  by  the  company  to  be  enforced  against  him  was  to  be  made, 
and  was  in  fact  made,  in  a  certain  way ;  and  that  there  is  nothing  due, 
or  only  a  certain  amount  probably.  His  contention  is  that  there  is  noth- 
ing due ;  that  on  his  life  insurance  policy  he  is  entitled  and  ha.«  earned 
enough  to  be  applied  to  the  payment  of  this  loan,  and  pay  it  entirely,  and 
there  be  a  residue  for  him.  So  that  we  do  not  think  that  that  objec- 
tion is  well  taken.  On  the  other  hand  it  is  contended  that  some  evi- 
dence that  is  here  by  way  of  deposition  is  improperly  admitted ;  that  the 
court  should  not  receive  it.  We  heard  it  under  objection.  It  must  be 
borne  in  mind  that  notice  was  served  upon  Mr.  Morrow  to  produce  cer- 
tain documents.  True,  he  says  he  has  not  got  them ;  that  he  has  made 
search  and  cannot  find  them.  The  chief  objection,  however,  is  to  the 
admission  of  an  exhibit  attached  to  a  deposition,  a  copy  of  a  notice  which 
it  is  claimed  was  sent  to  Morrow.  This  deposition  was  taken  of  Clark, 
who  has  been  treasurer  of  this  company  since  1888;  he  was  cashier  prior 
to  that,  from  1870  to  1888;  and  prior  to  that  he  was  there  in  a  clerical 
capacity.  He  is  first  asked  what  notes,  if  any.  Morrow  gave.  He  tells. 
He  is  asked  this  question:  "State  whether  you  had  a  printed  form  of 
notice  of  the  approaching  maturity  of  premium  notes  in  use  at  that 
time?"  having  given  the  date  of  maturity  of  the  Morrow  notes.  Answer : 
"The  company  has  always  had  a  printed  form  of  notice  which  it  has  sent 
to  the  policy-holder  prior  to  the  maturity  of  his  note  given  for  premium.'* 
"Q.  Please  look  at  the  printed  form  of  notice  which!  hand  you  and 
state  whether  it  is  substantially  the  same  as  that  employed  at  or  shortly 
before  the  approaching  maturity  of  the  two  notes  to  which  you  have  re- 
ferred." There  is  no  objection  to  that.  "A.  The  form  is  substantially 
the  same  as  that  in  use  in  1884  and  many  years  prior  thereto."  Techni- 
cally, this  might  be  objectionable;  but  it  surely  was  competent  to  ask 
this  witness  if  they  had  a  form.  He  might  have  refreshed  his  recollec- 
tion by  looking  at  the  books,  and  if  he  could  testify  from  memory,  could 
have  stated  the  contents  of  the  form  in  use  at  that  time.  We  think  there 
was  no  error  in  it. 

The  next  question:  "Please  state  what  yoa  know  as  to  the  send- 
ing of  notice  in  this  form  to  Mr.  Morrow  on  the  approaching  maturity 
of  the  first  of  the  two  notes  to  which  you  have  referred?"  "A.  This 
form  of  notice  was  sent  to  George  Morrow,  addressed  to  him  at  Outville, 
Ohio.  It  was  sent  under  date  of  February  27,  1884."  It  was  perfectly 
competent,  because  one  of  the  contentions  in  this  case  was  that  the  com- 
pany had  been  in  the  habit  of  notifying  Morrow  as  his  notes  would  ma- 
ture, or  his  premiums  would  mature,  when  there  was  no  note  given ;  and 
that  in  this  instance  no  notice  had  been  g^ven  him,  and  therefore  he  was 
entrapped  or  lulled  into  silence  or  security,  believing  that  his  policy 
would  not  lapse  or  become  forfeited  for  non-payment,  and  that  therefore 
this  company  ought  not  to  avail  itself  of  the  right  to  insist  upon  a  for- 
feiture because  it  had  failed  in  that  regard.  That  was  one  of  the  con- 
tentions between  the  parties,  the  company  contending  that  it  did  notify 
him.  It  was  competent  for  the  company  to  show,  by  one  who  was  in  a 
position  to  know,  that  this  notice  had  been  sent.  In  this  regard  we  fit^d 
no  error  in  the  admission  of  th's  testimony. 
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It  is  urged  in  behalf  of  Mr.  Morrow  that  no  forfeiture  of  this  policy 
is  provided  for  in  the  policy  itself.  We  quite  agree  with  counsel ;  but  this 
company  is  not  insisting  upon  a  forfeiture,  and  that  is  not  the  theory  of 
this  case.  It  is  not  a  forfeiture,  but  it  is  an  abandonment  of  insurance. 
A  policy  may  become  lapsed  by  reason  of  non-payment  of  premiums.  It 
is  not  strictly  a  forfeiture.  In  1876  this  contract  was  entered  into  It  is 
uiged  upon  us  that  the  note,  the  mortgage,  the  contract  for  insurance, 
and  the  insurance  that  was  issued  in  pursuance  thereof,  constitute  one 
transaction,  and  must  be  considered  together.  We  think  that  is  true; 
but  the  subject-matter  about  which  they  arc  contracting  is  divisible. 
They  are  contracting  on  the  one  hand  for  a  loan  of  money,  and  that  is  to 
be  secured  by  a  mortgage  upon  real  estate.  On  the  other  hand  a  con- 
tract is  being  entered  into  for  life  insurance  that  is  to  be  paid  in  a  certain 
way;  and  right  there,  these  two  subject-matters  of  the  contract  diverge 
except  in  one  respect  only,  and  that  is  that  the  condition  of  the  mort- 
gage shall  become  broken, — it  shall  become  due  rather,  in  the  event  of 
the  death  of  Morrow  before  the  time  fixed  for  the  maturity  of  the  note, 
•  to-wit :  The  five  years.  It  seems  that  at  that  time  this  company  gave 
Morrow  a  thousand  dollars  in  money.  They  took  a  fifteen  hundred 
dollar  note.  It  also  suggested  to  us  that  usury  appears.  It  is  suf- 
ficient to  observe  that  usury  is  not  plead.  Usury  must  be  plead  in  Ohio, 
except  one  case  in  Goode  et  al..  v.  Sutton  et  ux.  29  O.  S.,  587,  where, 
upon  the  face  of  the  petition,  without  answer  being  made,  it  is  apparent 
that  there  is  usury,  under  the  provision  of  the  code,  the  serial  number  of 
which  I  have  not  in  mind  now,  the  court  will  enter  judgment  for  the 
amount  that  appears  to  be  due ;  the  court  will,  sua  sponte,  consider 
usury,  and  render  judgment  for  the  proper  amount.  But,  in  this  case, 
it  does  not  appear  upon  the  claim  sued  on.  It  is  not  apparent  here  that 
usury  is  embodied  in  this  contract.  So  that  that  contention  is  not  well 
taken.  It  might  be  observed  further,  according  to  Kilp^ore  v.  Demosev. 
25  O.  S.,  413.  In  order  to  make  usury  available  it  must  appear  that  it 
was  present  at  the  inception  of  the  contract.  Any  subsequent  arrange- 
ment, agreement  or  contract  that  embraces  usury  will  not  relate  back  to 
the  original  contract  and  taint  it  if  usury  was  not  present  at  the  in- 
ception of  the  contract.  So  if  that  was  plead,  we  would  say  from  the 
evidence  before  us  that  we  could  not  find  usury  here. 

Stripped  of  everything,  what  is  the  defendant's  claim  here?  He 
admits  that  he  got  a  thousand  dollars.  He  gave  a  note  for  fifteen  hun- 
dred and  sixty-four  dollars.  He  was  to  have  the  profits  upon  his  policy, 
and  to  pay  premiums  on  a  twenty-five  hundred  dollar  life  insurance 
policy,  and  that  was  all  to  be  credited  upon  this  loan  of  a  thousand  dol- 
lars. We  do  not  think  that  that  was  intended,  and  this  evidence  does 
not  tend  to  show  anything  of  the  kind.  Why,  for  five  hundred  dollars, 
if  he  had  died  the  day  after  this  policy  took  effect,  he  would  have  had  an 
estate  of  thirty-five  hundred  dollars  out  of  this  company ;  because  they 
gave  him  a  thousand  dollars.  It  is  true,  he  was  to  pay  it  back,  but  he 
would  have  had  in  money  thirty-five  hundred  dollars.  We  do  not  think 
that  that  was  the  meaning.  We  think  that  the  company  insisted  that  he 
should  take  out  insurance;  they  were  willing  to  carry  him  on  certain 
conditions;  they  were  willing  to  issue  him  a  twenty-five  hundred  dol- 
lar policy  payable  upon  his  death  in  one  event,  as  the  policy  reads. 
What  would  they  have  received?  If  he  had  died  at  any  time  during  the 
five  years,  he  would  have  been  entitled  to  twenty-five  hundred  dollars. 
What  had  he  paid  out?     He  had  not  paid  out  in  money  anything.     Ab- 


Digitized  by 


Google 


424  OmO  CIRCUIT  DECISIONS.  VoL 

Licking  Circuit  Court. 

solutely  nothing.  It  runs  along  until  1880,  when  nothing  appears  to 
have  been  said  about  this  mortgage,  or  the  note  of  fifteen  hundred  dol- 
lars, but  the  insurance  was  kept  up  and  annual  payments  made  until 
1883,  and  those  notes  were  given.  This  policy  does  provide  for  non- 
payment ;  that  it  may  lapse.  The  notes  that  he  gave  (which  would  be 
possibly  a  nfew  contract)  at  that  time  provide  for  the  same  thing :  Thai 
on  failure  to  pay  a  note  given  for  premium,  the  policy  shall  become 
null  and  void,  and  without  notice  to  him.  After  1883,  he  paid  no  further 
installment  upon  his  life  insurance  policy.  The  company,  as  it  appears 
here,  canceled  it,  as  it  had  a  right  to  do,  and  had  a  right  to  do  it  without 
notice.  They  probably  did  not  notify  him  that  it  was  canceled ;  but  we 
think  the  company  did  notify  Mr.  Morrow  of  the  maturity  of  the  note, 
that  he  ought  to  have  paid,  that  would  have  kept  his  policy  alive.  In 
1883  his  policy  had  been  canceled ;  it  had  lapsed,  but  the  mortgage  in- 
debtedness was  extended.  It  is  a  fact  that  is  cogent  evidence  here  that 
at  the  time  when  Mr.  Morrow  comes  to  extend  the  time  of  payment  of 
his  mortgage  indebtedness  he  does  not  allude  in  any  way  to  his  polio 
of  insurance.  At  the  expiration  of  five  years,  there  is  another  extension 
(in  1890)  and  there  is  no  reference  made  by  Mr.  Morrow  at  that  time, 
to  his  policy  and  if  his  contention  be  true  here,  his  debt  was  paid.  But  he 
is  silent.  He  does  not  say  a  word  to  the  company ;  but  on  the  other  hand, 
he  presents  the  company  a  written  application  in  which  the  usual  refer- 
ence to  life  insurance  policies  and  so  on  is  stricken  out,  and  the  company 
say  to  him  if  you  will  furnish  us  so  many  notes  and  so  much  interest,  we 
will  extend  the  time  of  payment  of  your  loan  for  a  period  of  five  years ; 
he  subscribes  to  that;  forwards  the  notes;  two  of  tliem  are  now  in  suit; 
he  paid  some  of  them,  without  saying  a  word  as  to  his  policy. 

Without  going  any  further,  we  feel  from  this  evidence  that  it  is  one 
of  these  unfortunate  cases,  when  pay-day  has  come,  the  unfortunate 
debtor  is  struggling  to  relieve  himself.  He  thinks  he  has  got  somethin^j 
in  that  policy.  It  is  no  answer  to  plead  that  the  company  has  refused, 
on  demand,  to  g^ve  him  a  statement,  because  Mr.  Morrow  had  a  remedy 
open  to  him.  He  could  have  attached  to  his  answer  interrogatories  re- 
quiring the  company  to  answer  how  much  had  been  accumulated  on  that 
policy ;  assume  that  it  was  in  force,  and  how  much  was  due  on  that 
policy,  to  which  he  would  be  entitled  to  credit  each  year.  Another  way 
it  could  have  been  done :  The  processes  of  the  court  are  open ;  he  couW 
have  gone  to  Cincinnati  where  this  company  is  located ;  could  have  taken 
a  deposition ;  could  have  overhauled  the  books.  It  is  no  answer  to  say 
that  that  would  have  been  burdensome  or  involved  time  or  the  expendi- 
ture of  money;  you  can  only  establish  rights  sometimes  in  that  way. 
He  could  have  gone  there  and  ascertained  exactly  what  was  due  him. 
That  was  not  done. 

We  think  that  this  company  acted  fairly.  It  agreed  to  issue  him 
insurance ;  and  there  is  a  provision  in  the  policy  that  after  two  full  pay- 
ments are  made,  for  non-payment  of  any  future  payment  the  policy  may 
be  surrendered  and  a  paid-up  policy  had  for  the  premiums  that  are  al- 
ready paid.  He  could  have  availed  himself  of  that.  He  did  not  do  it. 
As  I  said,  we  think  the  subject-matter  about  which  they  were  contracting 
is  divisible.  The  one  was  a  loan.  He  got  the  money.  He  got  twenty- 
five  hundred  dollars  of  insurance  paid  up.  The  company  were  liable  to 
have  it  to  pay  in  twenty-four  hours.  They  took  that  risk.  In  that  re- 
spect, that  was  straight  life  insurance ;  and  the  two  are  not  necessarily  in- 
volved. 
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Taking  the  view  that  we  do  of  it  in  respect  to  this  claim  made  here, 
decree  will  be  for  the  amount  claimed  in  the  petition. 

By  way  of  supplemental  petition,  this  company  sets  up  the  payment 
of  taxes  and  the  assignment  to  it  of  a  tax  certificate.  In  respect  to  that, 
we  feel,  and  so  hold,  under  sec.  2853,  this  company  could  have  paid  the 
taxes  and  prevented  a  penalty,  and  we  think  it  ought  to  have  paid  them. 
We  do  not  think,  being  a  lienholder,  and  in  default  for  payment  of  taxes 
as  Mr.  Morrow  was,  that  this  company  would  have  a  right  to  stand  by 
and  see  the  property  sold  for  taxes,  and  sold  so  as  to  put  on  a  penalty,  an?i 
then  acquire  title  by  having  an  assignment  of  that  certificate.  But  for 
the  amount  of  taxes  that  it  has  paid,  with  simple  interest,  the  company 
will  take  a  decree  in  that  respect,  for  the  amount  paid  for  taxes  directly, 
and  what  it  holds  the  certificate  for  by  way  of  assignment,  computing 
the  interest  at  simple  interest.  We  think  the  penalty  ought  to  be  ex- 
cluded, because  we  think  it  was  the  duty  of  the  plaintiff  to  see  that  those 
taxes  were  paid. 

It  was  suggested  to  us  that  the  sale  for  taxes  was  irregular.  The 
court  is  not  going  to  skirmish  around  for  irregularity.  '  Counsel  did  not 
offer  anything  to  show  irregularity,  and  we  take  the  sale  as  being  regular 
in  the  absence  of  any  proof  to  the  contrary. 

Follett  &  FolUit,  for  plaintiff. 

/.  A.  Flory,  C.  W.  Miiier  and  Edward  KibUr,  for  defendants. 


EVIDENCE. 

[Licking  Circuit  Court,  March  Term,  1898.1 
Adams,  Douglaas  and  Smyser,  JJ. 

Tkavice  Vancb  bt  al.  V.  Margaret  Park. 

Pasol  Testimony  to  Engraft  Trust  upon  a  Written  Instrument  biust  bb 
conci«usive. 
It  is  competent  to  show  b^r  parol  evidence  that  the  widow  and  legatee  under  a 
will  took  a  certain  fund  in  trust  for  grandchildren,  but  such  evidence  must  be 
clear,  convincing  and  conclusive. 

Smyser,  J.  (orally.) 

The  case  of  Travice  Vance  et  al.  v.  Margaret  Park  was  heard  to 
the  court  upon  testimony.  The  controversy  arises  solely  over  a  fund  of 
a  thousand  dollars.  The  plaintiffs  filed  a  petition  in  which  they  say  that 
they  are  the  heirs  at  law  of  Asa  Park,  deceased,  and  said  defendant  is 
his  widow.  He  died  November  6,  1894.  At  the  time  of  his  death,  and 
on  June  18,  1894,  he  was  the  holder  and  owner  of  a  life  insurance  policy 
in  the  Odd  Fellows'  Beneficial  Association  of  Columbus,  Ohio;  which, 
at  the  first  mentioned  time,  was  worth  the  sum  of  a  thousand  dollars. 
That  on  the  said  June  13,  1894,  said  Asa  Park  made  and  executed  his 
last  will  and  testament.  That  at  the  time  of  making  said  will,  the 
defendant  was  present  with  said  decedent,  aid  then  promised  and  agreed 
with  him  that  if  he  would  name  her  in  his  will  as  his  sole  beneficiary, 
she  would  collect  from  the  said  association  the  amount  due,  or  to  become 
due  upon  said  policy,  and,  in  the  event  of  the  recovery  of  the  same,  she 
would  immediately  pay  the  same  to  said  heirs  in  the  manner  following: 
One-fifth  thereof  to  Mary  Wells,  one-fifth  to  Rachael  Brown,  one-fifth  to 
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Ella  Bumbauld,  Laura  Boss,  Mary  Do»st,  George  Vance,  Travis  Vance, 
Eliza  Vance,  Elsie  Vance,  who  are  children  of  Eliza  Vance,  deceased, 
one-fifth  to  the  children  of  Thos.  C.  Park,  and  one-fifth  to  the  children 
of  Lucy  Smith.  That  thereupon  the  said  Asa  Park,  on  the  said  June  13, 
1894,  in  his  said  will  named  the  said  defendant  as  ,his  sole  beneficiary. 
That  she  has  received  this  money,  and  refuses  to  pay  it  over.  The 
prayer  of  the  petition  is  that  the  money  be  declared  to  be  a  trust  fund 
in  her  hands;  that  she  be  charged  as  a  trustee,  and  directed  to  make  pa}'- 
ment  as  set  out  in  the  petition. 

An  answer  is  filed,  setting  out  a  copy  of  the  will,  making  various 
admissions,  and  then  a  general  denial.  There  are  two  defenses  set  up, 
which  are  substantially  one,  and  that  is  that  she  did  not  receive  this 
money  as  administratrix;  that  she  received  it  as  widow,  and  that,  as 
widow,  she  is  entitled  to  the  money  according  to  the  rules  and  regula- 
tions of  the  association,  which  became  bound  to  pay  in  the  event  of 
death;  and  denies  any  trust  in  the  matter. 

The  will  is  attached  to  the  answer,  and  was  offered  in  evidence:  *'I 
give  and  devise  to  my  beloved  wife,  Margaret  Park,  all  my  property  of 
every  description,  to  be  held  by  her  absolutely  in  her>own  right." 

The  laws  and  regulations  of  the  association  were  also  offered,  and  I 
read  from  page  14,  sec.  20:  '*And  the  president  and  secretary  on  the 
death  of  a  member  of  the  association  who  is  entitled  to  benefits,  shall 
draw  an  order  on  the  treasurer  for  the  amount  due,  payable  to  the  fol- 
lowing persons  and  no  others,  as  beneficiaries,  and  in  the  order  named: 
(1)  widow,  (2)  children,  (8)  mother,  (4)  sister,  (5)  father,  (6)  brother,  or 
(7)  grandchildren  of  such  deceased  member,  unless  that  order  of  persons 
be  changed  by  direction  of  said  member." 

It  is  contended  here  that  there  was  a  change  in  the  order  of  persons 
to  whom  payment  should  be  made  of  this  ftmd  by  the  testator.  It  is 
apparent  it  is  not  by  the  terms  of  his  will,  and  it  is  probably  not  neces- 
sary to  decide  the  question  here  as  to  whether  or  not  the  ftmd  provided 
for,  and  the  order  stipulated  in  sec.  20,  to  which  I  have  called  attention, 
can,  or  cannot,  be  changed  by  will.  The  Arthur,  et  al.  v.  Odd  Fellows, 
etc.,  et  al.,  29  O.  S.,  557,  would  indicate  that  such  change  cannot  be 
made,  but  the  order  has  probably  amended  its  rules  by  reason  of  that 
authority.  Prior  to  the  amendment  and  revision  of  their  rules,  which 
took  place  in  1884  or  1894  (I  don't  remember  which,  but  it  was  after 
this  certificate  was  issued)  it  read:  * 'unless  that  order  of  persons  be 
changed  by  direction  of  said  member  in  his  lifetime."  Those  words  are 
omitted. 

We  have  heard  the  evidence.  There  are  only  two  witnesses,  Mr. 
Stasel,  who  drafted  the  will,  on  the  one  hand,  and  Mrs.  Park,  the  defend- 
ant, on  the  other.  As  I  say,  it  is  quite  apparent  that  if  there  is  to  be  a 
trust  arising  in  this  case,  it  must  be  by  virtue  of  parol  testimony,  fixing 
the  status  of  this  fund.  It  is  not  apparent  from  Uiis  will:  in  fact,  the 
will  precludes  the  notion  of  any  trust  arising.  It  is  by  the  will  given 
to  her  absolutely,  if  it  is  a  part  of  his  estate.  If  this  fund  is  a  part  of 
Park's  estate,  by  the  terms  of  the  will  it  goes  to  the  widow  absolutely. 
If  not  a  part  of  his  estate,  it  would  go  to  her  under  sec.  20  that  I  have 
read. 

Mr.  Stasel  was  sent  for  by  Park;  he  goes  out  to  see  Mr.  Park;  talks 
the  matter  over  with  him,  and  something  is  said  about  this  fund.  The 
old  gentleman  said  to  him  that  I  would  like  to  have  that  go  to  my  grand- 
diildren.     Mr.   Stasel  very  prudently   inquired  something  about  the 
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grandchildren.  He  ascertained  from  him  the  fact  that  many  of  them  were 
minors;  they  were  numerous;  living  in  various  parts  of  the  country; 
some  in  Ohio,  Illinois,  and  scattered.  Mr.  Stasel  says  he  cannot  remem- 
ber just  exactly  where,  but  ail  over  the  country.  Owing  to  the  fact  of 
their  being  so  situated,  and  many  of  them  minors,  he  said  to  the  testator 
that  it  is  inexpedient  to  devise  or  bequeath  this  fund  to  these  grand- 
cliildren,  for  the  reason  that  the  whole  fund,  in  many  instances,  would 
be  consumed  by  the  appointment  of  a  guardian.  Thereupon,  Mr.  Stasel 
suggested  to  him:  "Why  not  give  it  to  your  wife  and  let  her  make 
distribution?**  And  he  says  that  Mr.  Park  said  to  him:  "I  will  be  satis- 
fied with  that."  And  Mr.  Stasel  says  that  Mrs.  Park  was  interrogated 
and  asked  if  she  would  be  satisfied,  and  she  said  she  would;  and  that 
thereupon  the  will  was  so  written.  Now,  Mrs.  Park  denies  this.  She 
says  that  she  was  in  and  out;  that  there  was  some  talk  about  giving  this 
to  the  grandchildren,  but  how  it  was  finally  concluded,  she  didn't  know; 
and  the  court  itself  put  the  question  to  her:  ** Did  you  understand  when 
that  will  was  written  that  you  were  taking  this  fund  for  the  grand- 
children?" And  she  said,  most  emphatically,  that  she  did  not  so  under- 
stand it.     That  is  the  situation  of  the  oral  proof. 

The  rule  is  that,  in  order  to  engraft  a  trust  by  parol  upon  a  written 
instrument,  the  proof  should  be  clear,  convincing  and  conclusive.  It 
could  be  done  in  this  instance  just  the  same  as  if  it  were  a  deed;  and  we 
think  the  same  rule  is  applicable  here  as  is  laid  down  in  Mannix  v.  Pur- 
cell,  46  O.  S.,  102:  **It  is  competent  to  prove  by  parol  evidence  that 
land  conveyed  to  a  grantee  by  a  deed  absolute  on  its  face,  is  in  fact  held 
by  him  in  trust  lor  charitable  uses,  but  such  evidence  should  be  clear, 
convincing  and  conclusive."  So  we  think  it  would  be  competent  here 
to  show  by  parol  that  this  lady  took  this  fund,  not  as  widow,  that  the 
direction  had  been  changed,  and  hold  it  in  trust  for  these  grandchildren. 
But,  there  are  some  other  rules  that  must  be  applied.  By  this  authority: 
*'such  evidence  should  be  clear,  convincing  and  conclusive."  I  will  not 
stop  to  call  attention  to  the  16  O.  S.,  and  the  other  authorities  that  the 
court  called  attention  to  in  the  decision  of  the  Loscaleet  case  as  to  when 
the  trust  will  arise. 

From  this  evidence,  although  we  think  Mr.  Stasel  is  telling  just 
exactly  what  he  remembers  about  it,  we  think  this  lady  is  honest  in  her 
denial.  From  this  proof  we  cannot  find  that  any  trust  arises  against 
her.  The  proof  must  be  **clear,  convincing  and  conclusive."  The  will 
itself  is  very  cogent  evidence  against  the  claim  made  here.  A  word 
from  the  draftsman,  if  such  was  the  intention  of  the  testator,  could  have 
put  that  question  beyond  controversy.  But,  the  nUI  gives  her  the  prop- 
erty absolutely.  The  rules  of  the  order  stipulate  that  it  shall  go  to  the 
widow  first.  In  my  judgment,  this  is  a  total  failure  of  proof.  It  is  not 
even  a  variance.  The  claim  of  counsel  in  this  petition  and  on  the  proof 
is  that  a  trust  was  to  arise  in  favor  of  the  grandchildren.  Mr.  Stasel 
says  that  no  names  were  given,  but  the  grandchildren  as  a  whole  or  as 
a  class  were  used.  The  petition  says:  **one-fifth  thereof  to  go  to  Mary 
Wells."  I  don't  know  whether  she  is  a  daughter  or  not.  I  suppose 
she  is.  "One-fifth  to  Rachel  Brown;"  and  then  sets  out  the  children 
of  Eliza  Vance,  deceased.  From  all  that  appears  in  the  evidence,  we  do 
not  know  whether  these  are  children  or  grandchildren.  If  they  are 
children,  there  is  a  total  failure  of  proof  in  this  case,  because  there  wasn't 
a  word  passed  between  the  testator  and  the  draftsman  that  this  fund 
was  to  go  to  any  of  his  children.     The  only  persons  talked  of  were  the 
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grandchildren.  There  wasn't  anything  passed  between  Mr.  Stasel  and 
the  testator  that  it  should  be  divided  according  to  the  number  of  the 
children  he  had.  '  It  was  to  go  to  the  grandchildren  as  a  class;  and  the 
averment  here  is  that  it  was  to  go  one-fifth  to  Mary  Wells,  and  so  on. 
No  such  talk  was  had. 

In  view  of  all  the  facts,  we  are  quite  clear  that  there  was  no  trust 
arising  in  this  matter;  that  this  woman,  as  widow»  is  entitled  to  this 
fund;  and  the  decree  will  be  so  entered. 

B.  G.  Smyihe,  lor  plaintiflf. 

/.  B.  JoneSy  for  defendant. 


DOWER. 

[Licking  Circuit  Court,  March  Term,  1898.) 
Adams,  Douglass  and  Smyser,  JJ. 

Hbnry  D.  Sprague  V.  Richard  Law  et  al. 
Wiys'd  Right  op  Dowbr  in  Lands  Mortgagbd  Prior  to  hkr  Marriagr  can 

ONZ^Y  BB  DBFBATBD  BY  THOSE  Cl^AIMIMG  THROUGH  MORTGAGB. 

Only  those  claiming  through  the  mortgage  instrument  can  defeat  the  wife's  con* 
tingent  right  of  dower  in  lands  of  the  husband,  which  were  mortgaged 
before  her  marriage.  Therefore,  as  against  a  mere  judgment  creditor,  the  has 
a  right  of  dower  in  the  whole  premises. 

Smyser,  J.    (orally,) 

The  case  of  Henry  D.  Sprague  ▼.  Richafd  Law,  et  al.,  is  submitted 
to  the  court  upon  a  finding  of  facts  aiade  by  the  court  below.  The  f:on- 
tentioti  is  between  the  executor  of  Van  Voorhis  and  Nora  Law.  The 
original  action  was  begun  by  Sprague  in  1896,  and  it  was  founded  upon 
a  promissory  note  for  a  thousand  dollars,  executed  by  Richard  Law  in 
1892;  secured  by  a  mortgage  upon  certain  real  estate  described  m  the 
petition.  Deeds  was  made  a  party  defendant.  He  answered  setting  up 
a  note  of  a  thousand  dollars,  and  a  mortgage  securing  the  same  on  the 
same  premises  described  in  the  petition,  the  note  and  mortgage  bearing 
date  in  1886.  Richard  Law  and  Deeds  were  the.  only  parties  defendant 
originally.  Van  Voorhis,  as  executor  of  Van  Voorhis,  deceased,  in- 
tervened upon  his  own  motion  and  filed  an  answer  and  cross-petition, 
alleging  that  in  1896,  by  the  consideration  of  the  court  of  common  pleas 
of  this  county,  he  recovered  a  judgment  against  Richard  Law  for  $1,303. 
Nora  Law  intervened  and  upon  her  own  motion  was  made  a  party  defend- 
ant. She  alleged  that  she  was  the  wife  of  Richard  Law;  that  she  was 
married  in  1893,  and,  as  wife,  had  a  contingent  right  of  dower  in  the 
premises  subject  to  the  mortgage,  and  asked  that  her  rights  in  the 
premises,  as  wife,  be  protected.  A  decree  in  foreclosure  was  taken,  and 
a  sale  of  the  premises  had;  and,  after  the  payment  of  costs,  taxes  and 
the  mortgage  claims  of  Sprague  and  Deeds,  there  remained  for  distribu- 
tion $148.63.  Van  Voorhis  claimed  this  fund  by  virtue  of  his  ju4gment. 
Mrs.  Law  claimed  this  fund  by  reason  of  her  contingent  right  of  dower 
in  the  premises.  That  states  sufficiently  the  facts  that  are  submitted. 
They  are  found  substantially  as  I  have  stated  them  by  the  court  below. 
I  may  add  that  it  was  conceded  or  found  by  the  court  that  when  these 
mortgages  were  executed.  Law  was  unmarried.     He  married  Nora  Law 
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in  1893.  After  the  execution  of  these  mortgages,  but  before  the  re- 
covery of  the  Van  Voorhis  judgment,  counsel  for  Van  Voorhis  contended 
that  in  no  event  is  this  woman,  as  the  wife  of  Richard  Law,  entitled  to 
anything  in  these  premises;  that  she  had  no  interest;  that  the  sale  of 
the  premises  under  foreclosure  worked  a  conversion  of  the  realty  into 
personalty,  and  there  can  be  no  such  thing  as  contingent  dower  in 
personalty.  They  contend  also  that  the  mortgages  having  been  executed 
before  this  defendant  became  the  wife  of  Law,  she  could,  as  against 
these  mortgages,  have  no  right  of  dower;  and,  because  she  could  have 
no  right  of  dower  as  against  those  mortgages,  she  could  have  no  right  of 
dower  as  against  this  judgment;  that  there  was  no  estate  of  the  husband. 
It  is  urged  here  that  there  can  be  no  such  thing  as  dower;  that  the  man 
is  alive,  etc. 

Counsel  cite  us  to  27  O.  S.,  464,  and  Fox  v.  Pratt,  27  O.  S.,  512, 
two  cases,  which  they  contend  are  decisive  of  their  claim  to  this  fund. 
Counsel  for  Mrs.  Law  cite  Mandel  v.  McClave,  46  O.  S.,  407,  as  equally 
decisive  of  their  contention. 

In  Ohio,  we  think,  even  though  a  mortgage  be  outstanding,  the 
estate  is  the  estate  of  the  husband.  In  a  case  in  Kerr  v.  Lydecker,  51 
O.  S.,  240,  248,  I  desire  to  call  attention  to  a  paragraph:  **The  mort- 
gage being,  in  equity,  regarded  as  a  mere  security  for  the  debt,  the  legal 
title  to  the  mortgage  premises  remains  in  the  mortgagor,  as  against  all 
the  world,  except  the  mortgagee,  and  also  as  against  him  until  condition 
broken.*'  On  page  250:  ** After  condition  broken,  the  title  is  vested 
in  the  mortgagee,  as  bet«7een  him  and  the  mortgagor,  and  as  the  right 
of  the  mortgagee  to  recover  the  possession  of  the  land  by  ejectment, 
always  existed  at  common  law,  and  has  not  been  taken  away  by  statute, 
it  still  exists  in  this  state."  In  sec.  6351,  Rev.  Stat.,  we  think  there  is 
a  clear  statutory  recognition  of  the  right  of  a  wife  to  contingent  dower. 
This  is  the  section  under  Insolvent  Debtors*  act.  '*Payment  of  liens, 
etc. ;  questions  of  title,  dower,  etc. ;  the  probate  court  shal.l  order  the 
payment  of  all  incumbrances  and  liens  upon  any  of  the  property  sold,  or 
tights  and  credits  collected,  out  of  the  proceeds  thereof,  according  to 
priority;  provided  that  the  assignee  may,  in  all  cases,  where  the  real 
^state  to  be  sold,  or  which  may  have  been  contracted  to  be  sold  by  the 
assignor  prior  to  the  assignment,  is  incumbered  with  liens,  or  where  any 
questions  in  regard  to  the  title,  or  the  dower  estate  of  the  wife  or  widow 
of  the  assignor  require  a  decree  to  settle  the  same,  commence  a  civil 
action  in  the  common  pleas  court  or  probate  court  of  the  proper  county, 
making  all  persons  in  interest,  including  the  wife  or  widow  of  the 
assignor,  parties  to  such  proceedings;  and  upon  hearing,  the  court  shall 
order  a  sale  of  the  premises,  or  the  completion  of  the  contracts  of  sale 
so  made  by  the  assignor,  the  payment  of  incumbrances  and  the  con> 
tingent  dower  interest  of  the  wife  or  widow.**  The  court  is  to  hear  and 
determine  in  such  cases  the  right  of  the  wife,  and  adjust  her  contingent 
right  of  dower. 

The  case  of  Culver  v.  Harper,  suf>ra^  is  relied  upon  by  counsel.  The 
syllabus  is:  **The  widow  of  a  purchase-money  mortgage,  mortgage 
given  before  marriage,  and  property  sold  by  executors  to  pay  the  mort- 
gage debt,  is  not  dowable  of  the  whole  proceeds,  but  only  of  the  surplus 
remaining  after  satisfying  the  mortgage.**  On  page  512:  **A  widow  is 
dowable  of  the  surplus  remaining  after  the  payment  of  a  purchase-money 
mortgage." 

By  Judge  Follett:     This  is  not  that  kind  of  a  mortgage. 
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The  Court  (continuing):  I  understand  not;  at  least,  there  is  no 
finding  that  it  is  a  purchase-money  mortgage. 

These  cases  furnish  the  rule,  and  the  question  is  whether  in  this 
particular  case  Mrs.  Law  is  brought  within  these  two  cases  to  which  J 
have  just  called  attention.  The  court  say  that  it  would  be  inequitable 
and  unjust  to  take  the  property  of  a  man  and  turn  it  over  to  the  wife  of 
the  mortgagor;  and  for  that  reason  they  say  that,  as  against  a  purchase- 
money  mortgage,  she  shall  not  have  dower. 

I  read  from  page  468,  in  the  case  of  Culver  v.  Harper,  supra:  *'This 
doctrine  of  instantaneous  seizin  is  somewhat  technical.  It  was  invented 
for  righteous  ends,  and  is  therefore  useful.  It  would  be  the  height  of 
wrong  that  wife  should  have  dower  as  against  the  purchase-money 
mortgage."  On  page  515  of  Fox  v.  Pratt,  supra^  the  court  say: 
**It  has  already  been  held  that  in  case  of  a  purchase-money  mortgage, 
the  widow  is  entitled  to  dower,  not  in  the  whole  property,  but 
only  in  the  surplus  after  paying  the  mortgage  debt.  *  *  *  This 
is  the  rule  as  regards  the  rights  pertaining  to  the  purchase-money  mort- 
gage, and  those  claiming  under  that  instrument.  Where  other  interests 
exist,  other  considerations  may  perhaps  arise." 

The  case  at  bar  is  somewhat  like  the  cases  of  Culver  v.  Harper  and 
Fox  V.  Pratt,  supra^  because  this  woman  did  not  sign  these  mortgages. 
She  was  not  the  wife  of  Law  when  the  mortgages  were  executed;  but, 
does  it  follow  that  she  is  precluded  from  dower  in  the  whole  proceeds  by 
reason  of  the  fact  of  her  non-marriage  at  the  time  of  the  execution? 
There  is  a  growing  liberality  in  Ohio  to  protect  the  rights  of  a  wife,  and 
to  extend  rather  than  to  curtail  them.  A  very  instructive  case  is  found 
in  Yeoman  v.  Lasley,  40  O.  S.,  196,  but  we  will  not  take  the  time 
further  than  to  cite  it  to  the  attention  of  counsel. 

In  Mandel  v.  McClave,  46  O.  S.,  407,  first  paragraph  of  the  syllabus 
reads  as  follows:  **The  contingent  right  of  a  wife,  during  her  dusband's 
life,  to  be  endowed  of  his  real  estate  at  his  death,  is  property  having  a 
substantial  value  that  may  be  ascertained  with  reasonable  certainty  from 
established  tables  of  mortality,  aided  by  evidence  respecting  the  state  of 
health  and  constitutional  vigor  of  the  husband  and  wife  respectively." 
Justice  Bradbury  says  on  page  410:  '*If  the  contingent  right  ot  a  wife  to 
dower  in  her  husband's  real  estate  is  recognized  by  the  laws  of  the  state 
as  property,  and  if  her  release  of  it  by  joining  with  her  husband  in  a 
mortgage  to  secure  his  debt,  is  not  a  technical  bar,  but,  instead,  only 
inures  to  the  benefit  of  the  mortgagee  and  his  privies,  we  perceive  no 
principle  of  law  or  public  policy  that  should  prevent  a  court  of  equity 
from  applying  in  favor  of  the  wife,  the  equitable  rule  that  the  property 
of  the  debtor  shall  be  first  applied  to  the  satisfaction  of  his  debt  before 
resorting  to  that  of  the  surety.  And  the  creditors  of  the  husband  have 
no  standing  in  a  court  of  equity,  to  prevent  the  application  of  this 
equitable  rule;  they  have  no  claim  that  property,  which  as  between 
husband  and  wife  belongs  to  the  wife,  shall  be  taken,  without  her  consent, 
and  applied  to  pay  their  debts  against  the  husband." 

The  court  substantiates  the  proposition  that  it  is  valuable  property. 
Then  it  reasons  upon  the  efifect  of  her  signing  in  this  instance.  She  did 
sign  the  mortgage,  but  the  court  held  that  she  signed  the  mortgage  simply 
as  security  for  the  husband,  and  the  interest  that  she  had  in  his  estate 
was  her  interest,  and  that  his  property  should  go,  first,  to  the  payment 
of  his  debts;  and,  there  being  sufficient  to  endow  her  out  of  the  residue, 
she  was  entitled  to  be  endowed  out  of  the  entire  estate. 
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By  Chas.  H.  Follett:     She  had  the  legal  title. 

The  Court  (continaing):  She  had  the  legal  title,  that  is  true.  I 
cannot  stop  to  read  all  this,  but  this  is  the  principle  running  through  it, 
that  only  those  claiming  through,  or  having  a  right  to  claim  through  the 
mortgage  instrument,  can  defeat  the  wife's  right  of  dower;  and  in  this 
case  we  hold  that  Van  Voorhis,  being  a  mere  judgment  creditor,  had  no 
right  as  between  the  husband  and  the  wife,  her  right  to  dower  was  in  the 
whole  premises,  and  Van  Voorhis,  as  a  judgment  creditor,  cannot  set  up 
the  foreclosure  proceedings  to  defeat  her  right  of  dower;  as  against  his 
judgmeiit,  she  had  dower  in  the  whole  premises;  and,  without  pursuing 
it  further,  we  think  the  case  of  Mandel  v.  McClave,  supra,  is  decisive  of 
this  question.  As  found  by  the  court  below,  as  between  Van  Voorhis 
and  Mrs.  Law,  she  was  entitled  to  be  endowed  out  of  the  whole  proceeds; 
and,  that  being  true,  it  follows  as  a  matter  of  course  that  she  would  be 
entitled  to  the  residue  of  this  fund  that  is  now  on  hand,  and  a  deciree 
will  be  entered  accordingly. 

Jonathan  Rees,  for  plaintiff. 

FoUett  &  FolUtU  for  defendant 


BENEFICIAL  ORDERS— EVIDENCE. 

[Lickiug  Circuit  Court,  March  Term,  1898.] 
Adams,  Douglass  and  Smyser,  JJ. 

O.  A.  Mybrs  bt  ai..  V.  AI.BERT  B.  Lucas. 

1.  LoDGB  oi^  Odd  Pbixows,  Continuing  after  Sbparation  op  Act  Incorpo- 
rating IT,  18  STILL  A  Corporation  within  the  Statute. 

A  lodge  of  the  order  of  Odd  Fellows  incorporated  by  special  act  of  the  legisla- 
ture for  a  period  of  thirty  years  having  continued  its  operations  beyond  that 
time,  is  still  a  corporation,  within  the  meaning  of  sees.  3232  and  3233,  Rev. 
Stat 

2.  Witness,  not  a  PmrsiciAN,  Permitted  to  Testify  as  to  Defendant's  Phys- 
ical Condition. 

In  an  action  to  recover  sick  benefits  from  a  lodge,  a  witness,  not  a  physician, 
was  asked  "state  what  was  the  condition  of  I^,  physically."  Held,  that  the 
court  did  not  err  in  permitting  witness  to  answer  the  question. 

8.  Rule  of  Ordbr  Competent  Evidence.    Construction  of  Same  is  for  the 
Court. 
It  is  competent  to  offer  a  rule  of  the  Odd  Fellows  Order  in  evidence  but  it  is 
not  competent  to  offer  the  construction  placed  upon  such  rule  by  the  order. 
The  construction  is  a  matter  for  the  court. 

Smyser,  J.  (orally.) 

The  case  of  O.  A.  Myers  et  al.  v.  Albert  B.  Lucas,  is  here  on  a 
petition  in  error  to  reverse  the  judgment  of  the  court  of  common  pleas. 
The  issues  made  up,  and  on  which  the  case  was  submitted  to  the  jury, 
were  an  amended  petition,  an  answer  and  a  reply.  Numerous  errors  are 
assigned.  The  first  error  assigned  is  that  the  court  of  common  pleas 
erred  in  overruling  the  demurrer  of  the  plaintiff  in  error  to  the  reply  and 
the  amended  petition.  The  amended  petition  recited  the  fact  that  on 
February  26,  1845,  by  a  special  act  of  the  legislature.  Lodge  34  (  I  will 
call  it  the  Odd  Fellows'  Order),  was  incorporated;  the  charter  was  to 
expire  in  thirty  years  by  limitation.     That  notwithstanding  the  expiration 
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of  the  time,  the  association  had  continued  in  the  operation  of  the  business 
for  which  the  association  was  originally  incorporated.  It  sets  out  the  ob- 
jects of  the  order.  That  the  plaintifl,  Lucas,  was  a  member  of  this  order; 
became  member  in  1884  or  1S85;  and  that  he  was  such  a  member  as  was 
entitled  to  sir.k  benefits  under  certain  circumstances.  That,  while  a 
member  in  good  standing  and  entitled  to  benefits,  without  his  own  mis- 
conduct, became  sick  and  disabled,  and  entitled  to  benefits  at  the  rate  of 
four  dollars  and  a  half  a  week.  That  he  had  partial  paralysis;  that  he 
partially  recovered  from  that;  recites  the  fact  that  he  did  receive  bene- 
fits part  of  the  time;  that  he  had  a  second  stroke;  a  demand  for  benefits 
and  a  refusal  to  pay  by  this  association;  and  asks  a  money  judgment. 
To  that  a  general  demurrer  was  interposed.  It  was  more  than  a  general 
demurrer,  I  might  say.  First:  That  the  court  has  no  jurisdiction  over 
the  person  of  the  said  defendants,  or  either  of  them,  or  the  cause  of  action 
set  up  in  said  amended  petition.  That  said  amended  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  said  defend- 
ants, or  either  of  them. 

Section  5062,  Rev.  Stat. :  **The  defendant  may  demur  to  the  peti- 
tion only  when  it  appears  on  its  face  either — 

*'i.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defend- 
ant, or  the  subject  of  the  action." 

It  would  require  a  &:ood  deal  of  fine  figuring  to  ascertain  just  how  it 
is  apparent  on  the  face  of  this  petition  that  the  court  has  no  jurisdiction 
of  the  subject-matter  or  of  the  persons,  in  view  of  what  we  shall  say 
hereafter.  It  was  a  money  demand,  and  set  out  in  the  ordinary  lang;uage 
provided  for  in  sec.  5060,  Rev.  Stat. :  **The  first  pleading  on  the  part 
of  the  plaintiff  shall  be  the  petition,  which  must  contain— 

**£.  The  name  of  the  court  and  the  county  in  which  the  action  is 
brought,and    the  names  of  the  parties,  followed  by  the  word 'Petition.' 

*'2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in 
ordinary  and  concise  language. 

**3.  A  demand  of  the  relief  to  which  the  party  supposes  himself 
entitled;"  and  so  on. 

The  plaintifif  alleged  in  his  petition  that  all  the  members  of  this 
association  were  not  brought  before  the  court;  that  it  was  impracticable; 
but  he  d'd  set  out,  in  ordinary  and  concise  language,  the  facts  constitut- 
ing his  cause  of  action,  and  it  was  not  apparent  upon  the  face  of  the 
petition  that  the  court  had  not  jurisdiction  of  the  subject-matter;  neither 
was  it  apparent  upon  the  face  of  the  petition  that  the  court  had  not  juris- 
diction over  the  person  of  the  defendant — this  lodge,  corporation,  asso- 
ciation, or  partnership,  or  whatever  you  may  please  to  term  this 
defendant.     So  we  think  that  the  demurrer  was  properly  overruled. 

But,  it  is  suggested  that  all  of  the  defendants  were  not  properly  be- 
fore the  court.  We  ought  to  construe  sec.  5008  in  connection  with  sec. 
5060.  "When  the  question  is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  are  very  numerous,  and  it  is  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all."  That  does  not  change  the  rule  in  sec.  5060. 
He  shall  state  the  facts  in  the  same  ordinary  and  concise  language,  and 
give  the  court  the  reason  for  not  bringing  all  the  persons  before  the  court 
by  process.  That  was  so  done  in  this  case.  So,  we  think  there  was  no 
error  of  the  court  in  overruling  the  demurrer  to  this  petition.  It  stated 
a  good  cause  of  action. 
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To  t(ie  petition  an  answer  is  filed.  It  admits  several  matters,  but, 
in  substance,  it  is  a  general  denial.  The  second  defense  denies  the 
jurisdiction  of  the  court,  for  the  reason,  as  set  forth  at  great  length,  that 
the  association,  against  whom  the  plaintiff  was  claiming  relief,  had  pro- 
vided for  the  determination  of  the  very  subject-matter  in  controversy. 
That,  by  the  rules  of  the  order  of  which  he  was  a  member,  and  the  stale 
order,  I  may  call  it,  an  appeal  was  provided  for;  error  was  provided  for; 
in  other  words,  a  tribunal  was  provided  for  to  hear  and  determine  the 
very  question;  that  that  had  been  done;  and  the  provisions  by  which 
this  tribunal  is  provided  for  are  plead  and  set  out  in  the  answer.  It  also 
denied  that  he  was  a  member  in  good  standing.  To  the  answer,  the 
plaintiff  files  a  reply;  and,  after  making  certain  admissions,  denies  each 
and  every  other  allegation,  and  says  the  same  are  untrue.  That  is  a 
general  denial  against  new  matter,  and  would  surely  constitute  a  defense, 
not  vulnerable  to  demurrer.  The  code  provides,  in  sec.  5070,  Rev.  Stat., 
what  the  answer  shall   contain:     '*The  answer  shall  contain — 

*'i.  A  general  or  specific  denial  of  each  material  allegation  of  the 
petition  controverted  by  the  defendant. 

*'2.  A  statement  of  any  new  matter  constituting  a  defense,  counter- 
claim, or  setoff,  in  ordinary  and  concise  language.** 

This  answer  did.  It  set  up  new  matter  to  avoid  liability  upon  the 
cause  of  action  set  out  in  the  petition. 

Section  5079,  Rev.  Stat.:  '*When  the  answer  contains  new  matter, 
the  plaintiff  may  reply  to  such  new  matter,  denying  generally  or  specifi- 
cally each  allegation  controverted  by  him:  and  he  may  also  allege,  in 
ordinary  and  concise  language,  any  new  matter,  not  inconf-istent  with 
the  petition,  constituting  an  answer  to  such  new  matter  in  the  answer." 

The  defendant  had  alleged  new  matter,  in  strict  compliance  with 
the  code;  and  the  plaintiff  replied.  He  goes  further  (and  we  think  that 
this  is  only  general  denial  practically)  and  says:  ''That  said  defend- 
ants and  said  lodge  refused  to  pay  said  benefits,  and  denies  that  this 
lodge  or  this  order  furnished  him  the  tribunal  provided  for  in  the  answer, 
and  that  there  was  an  adjudication  of  his  claim  by  any  such  tribunal.*' 
That  would  be  equivalent  to  a  general  denial.  The  same  issue  would 
have  been  raised.     So,  in  this  respect  there  was  no  error. 

Something  has  been  said  as  to  the  character  of  this  order.  We  are 
not  clear  but  what  this  order  could  have  been  sued  as  a  corporation,  but, 
be  that  as  it  may,  we  think,  under  sec.  3232,  and  especially  sees.  3233 
and  3234,  the  case  in  Knox  County  Mut.  Ins.  Co.  v.  Bowersox,  3  Ohio 
Circ.  Dec,  451,  and  State  ex  rel.  v.  Eagle  Ins.  Co.,  50  O.  S.,  252,  276, 
that  this  is  still  a  corporation,  although  its  charter  was  a  special  charter 
and  has  expired  by  limitation;  for  the  reason  that  this  association  is  still 
continuing  to  do  business,  just  as  though  there  had  been  no  expiration. 
The  case  of  Knox  County  Mut.  Ins.  Co.  v.  Bowersox,  snpra^  was  one  in 
which  the  insurance  company  was  created  by  a  special  charter.  If  it 
were  material  we  would  hold  that  this  lodge  is  still  a  corporation;  it  is 
exercising  corporate  powers,  and  it  has  brought  itself  under  sec.  3234, 
Rev.  Stat. 

The  next  error  that  is  assigned  is  the  admission  and  exclusion  of 
evidence.  On  page  7  is  the  first  error,  and,  as  these  are  questions  of 
similar  character,  the  disposition  of  one  will  dispose  of  all  of  them,  in 
the  view  of  the  court.  This  is  Lucas  himself:  **How  has  your  general 
health  been  since  the  second  stroke?  Describe  that  to  the  jury."  An 
objection  and  exception.  By  the  rules,  the  plaintiff  could  only  recover 
8    O.  C.  D.    28 
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if  he  was  not  in  good  health  or  not  able  to  earn  a  livelihood.  On  page 
5  of  the  little  book  ••By-Laws,  Olive  Branch  Lodge  No.  34,  L  O.  O.  F.  :*' 
^'Section  i.  Each  member  of  this  lodge  who,  in  good  standing,  shall 
be  disabled  by  sickness  or  injury  to  his  person  from  following  his  usual 
business  avocations,  provided  said  sickness  or  injury  shall  not  have  been 
occasioned  by  his  own  improper  conduct,  and  who  shall  have  been  a 
member  thereof,  by  initiation,  six  months,  or  upon  card  for  thiee  months, 
and  not  in  arrears  for  dues,  shall  be  entitled  to  receive  from  the  funds 
of  the  lodge,  weekly  benefits  as  follows:"  It  was  incumbent  upon  the 
plaintiff,  as  part  of  his  case,  to  show  that  he  had  been  a  member  six 
months;  that  he  was  a  member  of  good  health  when  initiated;  and  that 
he  was  disabled;  otherwise,  he  would  not  be  entitled  to  these  benefits. 
Under  this  rule,  it  was  not  only  proper,  but  it  was  incumbent  upon 
him  to  show  his  condition  of  health,  and  he  was  a  competent  witress  to 
testify  upon  that  subject. 

On  page  29,  the  question  comes  up  from  the  witness  Taylor,  who 
was  an  employee  of  Lucas,  and  he  is  asked:  **State  what  was  the  condi- 
tion of  Mr.  Lucas  physically."  True,  Mr.  Taylor  was  not  an  expert ; 
he  was  not  a  physician,  but  we  do  not  think  that  he  would  need  to  be. 
It  is  a  mere  opinion  as  to  his  condition;  he  wasn't  well;  it  was  probably 
patent;  it  was  physical. 

On  pages  31  and  32  is  a  statement  of  what  a  witness,  Tom,  who 
was  not  present  in  court,  would  testify  to,  under  the  same  objection. 
We  think  it  was  proper. 

At  the  conclusion  of  the  case  as  made  by  the  plaintiff,  a  motion  was 
made  to  take  this  case  from  the  jury.  Without  any  discussion,  much 
that  was  said  by  Judge  Adams  in  the  case  of  B.  &  O.  R.  R.  Co.  v.  Van 
Horn  is  applicable  here.  It  does  appear  that  Lucas  was  a  member  of 
this  order.  He  had  complied  with  the  terms  required  of  him ;  he  was 
in  good  standing;  he  had  been  disabled  by  sickness;  there  was  evidence 
tending  to  show  that  he  was  entitled  to  benefits;  that  he  had  made  a 
demand  and  had  been  refused;  and  it  would  have  been  error  in  the  court 
at  that  point  to  have  directed  a  verdict  for  the  defendant. 

On  page  49  the  defendant  entered  upon  its  defense,  and  the  defend- 
ant, as  a  part  of  its  defense,  is  ofifering  the  laws  for  the  government  of 
the  Independent  Order  of  Odd  Fellows  of  the  state  of  Ohio.  That  is 
this  little  book.  It  is  practically  all  in  the  record.  On  page  73: 
**Counsel  for  defendants  here  proposed  reading  in  evidence  notes  to  de- 
cisions at  the  end  of  sec.  221,  as  contained  in  the  above  book  referred 
to."  An  objection  by  plaintiff;  objection  sustained,  and  exception.  It 
was  competent  to  offer  the  rule,  but  it  would  not  be  competent  to  offer 
what  construction  had  been  placed  upon  that  rule  by  the  order  because 
that  was  the  very  question  in  litigation.  It  was  for  the  court  then  hear- 
ing the  case  to  determine  the  rule  and  not  what  construction  had  been 
placed  upon  it  by  the  order  itself.  That  same  observation  would  apply 
to  the  exclusion  of  evidence  on  page  93. 

On  page  iii,  Mr.  Lucas  is  a^ked  if  he  had  been  notified  of  the 
charge  that  was  made  against  him.  He  answered:  "No."  The  order 
had  plead  that  there  was  a  proceeding  had  in  the  order,  that  he  had  been 
duly  notified  in  conformity  with  the  rules;  he  disputed  that.  From  the 
testimony  that  was  before  the  court  and  jury,  it  was  competent  for  him 
to  deny  that  he  had  ever  been  notified  of  the  proceeding  that  was  taken. 

He  was  also  interrogated,  on  page  113,  as  to  what  Jones  said  to  him. 
Jones  was  a  member  of  the  committee.     He  is  telling  the  questions  that 
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Jones  asked  him.  We  think  that  would  be  competent  in  view  of  what 
this  record  shuws  as  to  the  way  this  committee  performed  its  duties. 
They  do  not  seem  to  have  acted  as  a  committee  except,  perhaps,  in  tak- 
ing the  testimony  of  one  or  two  of  these  witnesses.  Jones,  it  seems  at 
his  itore,  was  asking  him,  and  it  probably  was  proper,  being  a  member 
of  this  committee  of  the  lodge ;  the  rule  providing  against  drunkenness, 
etc.,  and  the  claim  being  made  by  the  order  that  Lucas  was  arunk — 
that  he  had  been  taken  home  drunk — it  was  proper  to  interrogate  upon 
that  subject. 

On  page  115,  he  is  interrogated  as  to  whether  Major  Nichols,  who 
was  also  a  member  of  this  committee,  asked  him  certain  questions.  On 
page  147:  '*And  when  you  got  together,  each  one  made  their  own  re- 
port as  to  what  they  had  heard?'*  This  is  the  witness  Siegle.  An  objec- 
tion is  made  there.  '*£ach  committeeman,  as  I  already  stated,  has  a 
certain  part  to  perform,  and  which  we  did.''  There  is  nothing  improper 
in  it,  and  it  would  only  be  right  and  fair  that  this  plaintiff,  if  he  had  any 
status  in  court  at  all,  should  have  the  action  of  that  committee,  either 
how  it  conducted  itself  as  a  whole,  or  how  the  individual  members  of 
the  committee  conducted  themselves  in  respect  to  the  matter  that  they 
were  investigating,  and  submitting  to  each  other. 

On  page  159,  Carlile  is  asked  something  about  the  certificate  of  Dr. 
Larimore,  and  he  is  permitted  to  answer.  There  could  be  no  prejudicial 
error  here.  Not  only  was  it  not  prejudicial  to  admit  it,  but  it  would 
have  been  error  probably  not  to  have  admitted  it,  because  the  rules  that 
are  already  offered  in  evidence  provide,  in  certain  cases,  before  the 
member  shall  be  entitled  to  sick  benefits,  he  shall  produce  a  certificate 
of  a  physician.  He  had  done  that.  Upon  what  principle  it  would 
have  been  error  to  admit  it,  we  do  not  understand. 

Those  are  the  chief  errors,  outside  of  the  exceptions  to  the  refusal  of 
the  court  to  charge  as  requested,  and  to  the  charge  as  given.  The  chief 
witnesses  were  the  plaintiff  himself,  Jones,  Siegle,  Carlile  and  Fulton. 
The  chief  contention  here  was'  whether  or  not  the  plaintiff  had  pursued 
the  course  provided  for  by  the  rules  of  the  order  for  the  receipt  of  ben- 
efits to  which  he  was  entitled.  The  order  contended  that  the  tribunal 
was  open  to  him;  that  he  did  not  pursue  his  remedy.  On  the  other 
hand,  it  was  contended  by  Lucas  th^t  an  appeal  was  denied  him.  That 
was  the  issue  in  fact  submitted.  There  was  no  material  contention  be- 
tween the  order  and  Lucas  as  to  the  amount  he  should  be  entitled  to,  if  he 
was  entitled  to  anything  at  all.  Upon  this,  the  burden  was  upon  the 
order.  It  set  up  this  new  matter.  What  were  the  facts?  Carlile  is  the 
secretary.  He  says  that  there  was  no  notice  of  appeal  given,  but  it  does 
turn  out  that  in  this  record  is  a  copy  of  a  written  notice  of  appeal,  given 
by  Lucas,  found  among  the  papers  of  this  order.  The  original,  for  some 
reason,  is  not  forthcoming.  Lucas  says  that  on  the  very  night  in  ques- 
tion he  gave  notice  of  appeal,  in  open  lodge;  he  gave  a  written  notice; 
that  he  then  said  he  wanted  a  transcript;  he  made  the  demand;  he  seems 
to  have  pursued  his  demand;  he  employed  a  lawyer;  according  to  the 
rules,  a  transcript  was  necessary  to  take  an  appeal  to  the  deputy  grand! 
master.  Fulton  was  his  attorney,  a  member  of  this  order,  demanded  a 
transcript,  and  says  that  a  transcript  was  received;  that  it  was  furnished 
to  the  grand  master  at  Toledo,  Mr.  Dow — the  proper  officer  to  whom  it 
should  go.  Dow  says  it  was  returned  to  Jones,  who  was  his  successor, 
as  deputy  grand  master.  Carlile  in  his  testimony  says  that  the  notice 
was  given,  but  he  made  no  record  of  it.     Mr.  Fulton  is  very  explicit  in 
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saying  that  he  demanded  a  transcript.  It  was  furnished.  It  was  for- 
warded to  the  proper  officer  (Dow);  a  letter  is  here,  and  there  is  some 
objection  to  that  letter;  and  we  just  say,  in  passing,  that  it  was  com- 
petent for  this  reason;  he  was  the  person  to  whom  he  should  forward  the 
communication,  and  he  did  it  in  the  ordinary  way.  It  was  not  expected 
of  him  ilmt  he  should  jump  on  the  train  and  carry  this  in  person;  he 
resorted  to  the  mail;  he  forwarded  his  communication  to  Dow;  Dow  says 
it  was  returned  here.  He  had  a  right  to  inquire  of  Dow  when  he  could 
not  find  where  that  transcript  was;  Dow  was  the  predecessor;  it  had 
gone  to  him;  Dow  says  he  returned  it  to  Jones.  After  it  is  here,  Fulton 
sees  Jones,  and  fixes  a  time  when  this  appeal  may  De  heard;  and  it  runs 
along  until  finally  he  says  to  him  that  there  is  nothing  to  be  heard.  That 
there  is  no  appeal  here;  it  has  been  disposed  of  by  the  committee  or 
somebody  else. 

We  think  this  record  fairly  shows  that  the  jury  was  warranted  in 
finding,  upon  this  evidence,  that  the  plaintiff  had  not  been  accorded  that 
hearing  which  he  was  entitled  to  have  under  the  rules  of  the  order.  And, 
as  a  matter  of  law,  if  it  were  necessary,  the  court  could  have  ignored 
that  entirely.  The  case  in  56  O.  S.,  probably  goes  to  the  extent  of  hold- 
ing that  these  regulations  in  orders  which  preclude  a  member  from  going 
into  the  civil  courts  to  assert  q  right,  but  must  submit  to  the  tribunal 
provided  for  by  the  order  of  which  he  becomes  a  member,  void.  But 
that  was  not  necessary  in  this  case.  The  question  here,  which  was  purely 
one  of  fact,  turned  upon  the  question  of  whether  or  not  an  appeal  had 
been  effected.  The  jury  found  (and  we  think  fairly  so  from  this  record) 
that  Lucas  was  denied  an  appeal.  Counsel  for  Lucas  concede  as  the  law 
of  the  case  that  Lucas  must  pursue  his  remedy  before  the  tribunal  pro- 
vided for  by  the  order  itself;  bat  he  says  that  that  was  not  done,  and 
that  was  the  very  question  that  the  jury  had  to  pass  on.  We  cannot  see 
but  what  the  jury  were  warranted  in  finding  as  they  did,  if  the  instruc- 
tions were  proper. 

There  were  three  requests  asked  to  be  given  to  the  jury;  and,  true, 
the  court  did  not  give  them  in  so  many  words:  probably  one  of  them  he 
did  not  give  at  all  even  in  subi^tance.  But,  it  does  not  follow  that  it  is 
prejudicial  error,  because  the  court  did  cover  in  his  charge  every 
material  element  involved  in  the  case;  and  unless  there  was  error  in  the 
charge  given,  even  if  some  abstract  proposition  were  requested  to  be 
given  that  was  good  law,  if  the  charge  as  a  whole  covered  it,  it  would  not 
be  prejudicial  error,  and  the  court  would  not  reverse  on  that  account; 
and  in  that  respect  we  do  not  find  anv  error. 

There  were  a  great  many  exceptions  taken  to  the  charge  as  given;  in 
fact,  every  paragraph,  nearly,  is  excepted  to;  but  when  you  come  to 
look  at  the  charge,  we  think  that  the  court  submitted  to  the  jury  fairly 
and  under  proper  instructions  the  issues  to  be  determined  by  them.  As 
the  case  finally  arranged  itself,  it  got  to  be  a  mere  contention  betwet-n 
this  order  and  this  plaintiff  as  to  whether  or  not  Lucas  was  accorded  a 
hearing  as  provided  for  by  the  rules  of  the  order;  and,  upon  that  prop- 
osition, the  jury  found  in  favor  of  Lucas.  We  think  upon  the  whole  that 
this  judgment  was  right,  ana  it  must  be  affirmed. 

5.  L,  fames  and  S,  M.  Hunter^  for  plaintiffs  in  error. 

Edward  Kibler^iov  defendant  in  error. 
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USURY. 

[Licking  Circuit  Court,  March  Term,  1898.] 
Adams,  Douglass  and  Smyser,  JJ. 

Union  Central  Lipb  Ins.  Co.  v.  J.  V.  Hilliard,  Adm'r. 

1.  Usury  must  bb  Present  at  Inception  op  Contract,  but  Courts  wili.  Look 
AT  THE  Whoi,e  Transaction.  ' 

In  order  to  find  a  contract  usurious  it  must  appear  that  usury  was  present  at 
the  inception  of  the  contract,  but  courts  will  look  at  the  whole  trausaction,  no 
matter  what  shift  or  device  may  be  resorted  to  for  the  purpose  of  disguising 
the  true  character  of  the  transaction. 

2.  Requiring  Policy  of  Insurance  on  Life  of  a  third  Person  makes  Con- 
tract FOR  Loan  Usurious. 

And  when  it  appears  that  as  a  condition  of  a  loan  by  a  life  insurance  company, 
the  person  making  it  was  required  to  take  out  a  policy  of  insurance  upon  the 
life  of  his  grandson,  thereby  imposing  additional  burdens  upon  the  loan, 
which  amounts  to  usury,  it  is  a  single  transaction  and  the  contract  is  usurious. 

Smyser,  J.  (orally.) 

J.  Y.  Hilliard,  as  administrator  of  John  Strawn,  deceased,  filed  his 
petition  in  the  probate  court  of  this  county,  asking  for  the  sale  of  certain 
real  estate  to  pay  debts.  The  Union  Central  Life  Insurance  Co.  was 
made  i  party  to  that  action,  and  answered  in  the  probate  court,  setting 
up  various  notes  of  Strawn,  secured  by  two  mortgages,  asserting  a  lien, 
and  asking  that  its  lien  be  first  paid  out  of  the  proceeds  of  the  sale.  To 
this  answer  and  cross-petition  of  the  insurance  company,  the  heirs  of 
Strawn  filed  an  answer;  and  the  only  defense  that  is  material  to  be 
noticed  here  is  that  of  usury  in  the  loan  made  by  the  company  to  Strawn, 
and  setting  out  various  payments  that  had  been  made  by  Strawn  in  his 
lifetime,  that  ought  to  be  credited  upon  the  indebtedness;  and^that  the 
rate  of  interest  being  usurious,  the  rate  of  interest  ought  to  be  limited 
to  six  per  cent,  instead  of  seven  per  cent.,  as  written  in  the  notes.  The 
case  was  heard  in  the  probate  court  and  appealed  to  the  common  pleas. 
And  I  did  not  notice  whether  it  was  there  or  in  the  probate  court,  but 
I  think  it  was  in  the  common  pleas,  that  Hilliard,  as  administrator,  filed 
an  answer  to  the  answer  and  cross-petition  of  the  insurance  company, 
setting  up  substantially  the  same  facts  that  had  been  recited  in  the  answer 
of  the  heirs. 

In  the  court  of  common  pleas  a  finding  of  facts  and  law  was  asked, 
and  that  was  mac'e,  and  is  before  us.  A  bill  of  exceptions  was  also 
taken,  embodying  all  the  evidence,  and  that  is  before  us. 

The  whole  contention  is,  that  the  court  below  erred  in  finding  from 
the  facts,  as  the  court  found  them  that  there  was  usury  in  this  loan 
made  by  the  Insurance  Company  to  Strawn. 

In  1889,  in  May,  Strawn  made  an  application  for  a  loan  of  312,600. 
He  executed  five  notes;  one  for  $10,500,  and  four  for  five  hundred  dol- 
lars each,  bearing  seven  per  cent,  interest,  payable  annually.  These  notes 
were  secured  by  mortgage.  At  the  same  time  he  executed  four  notes 
for  five  hundred  and  thirty-two  dollars  each,  bearing  the  same  rate  of 
interest,  and  they  were  secured  by  mortgsge  on  the  same  real  estate. 
At  the  same  time,  or  substantially  so,  a  life  insurance  policy  was  issued 
by  this  company,  not  on  the  life  of  John  Strawn,  and  not  on  the  life  of 
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J.  H.  Strawn,  a  son,  who,  it  was  contemplated  in  the  first  instance  was 
to  be  the  party  insured,  but  upon  one  Edward  Roberts,  a  grandson  of 
Strawn.  This  policy  was  for  $12,500,  and  was  on  the  ten  year  annual 
premium  plan;  and  out  of  the  moneys*  that  were  furnished  Strawn  by 
the  company,  the  first  premium,  five  hundred  and  thirty-two  dollars, 
was  retained  by  the  company.  Roberts  was  a  minor.  It  was  part  of 
the  arrangement,  as  is  found  in  the  finding  of  facts  here,  that  this  policy 
was  to  be  assigned  to  the  insurance  company,  as  collateral  security  for 
the  loan  made  to  Strawn.  Roberts  was  only  about  seventeen  years  of 
age  at  the  time  of  this  transaction.  By  the  transaction  Strawn  was 
bound  to  pay  by  his  notes  and  mortgages,  the  loan  made — the  $12,500 
and  the  twenty-one  hundred  and  odd  dollars  secured  by  the  second  mort- 
gage. All  bearing  seven  per  cent,  payable  annually,  while  he  received 
from  the  company  but  $11,968.  The  defense  here  is  usury.  What  is 
usury?  Usury  is  the  demanding,  the  exacting  and  receiving  by  the 
lender  of  more  than  the  legal  rate  of  interest.  It  is  contended  as  against 
this  company  that  the  giving  of  the  ten  notes,  and  the  execution  of 
two  mortgages  were  one  transaction,  and  that  the  taking  out  of  this 
insurance  policy  was  demanded  of  Strawn  as  a  bonus,  and  as  a  con- 
dition upon  which  the  loan  would  be  made.  It  is  conceded  that  the 
money  that  Strawn  was  to  get  was  $12,500.  He  was  not  of  insurable 
age.  His  son,  who  was  contemplated  to  be  insured  in  the  first  instance, 
for  some  reason  was  declined  by  the  company,  and  the  young  man, 
Roberts,  substituted. 

At  the  very  outset  we  recur  to  Kilgore  v.  Dempsey,  25  O.  S. ,  420, 
decision  by  Judge  Gilmore:  **In  this  case  it  appears  from  indorsements 
on  the  note,  that  no  interest  was  paid  till  long  after  the  note  was  due, 
and  it  matters  not  what  the  parties  may  have  done  years  afterward,  in 
continuing  or  extending  the  time  of  payment  of  the  loan,  such  subse- 
quent acts  will  not  a£Fect  the  original  transaction  and  render  it  usurious, 
if  it  was  not  so  when  entered  into."  It  is  contended  here  on  behalf  of 
the  company,  and  that  is  the  law,  that  in  order  to  find  this  contract 
usurious,  whatever  occurred  subsequently  would  not  aflFect  it,  would  not 
taint  it,  but  that  usury  must  have  been  present  at  the  inception  of  the 
contract.  I  read  from  the  same  authority  (26  O.  S.,  420):  ''Those 
cases  illustrate  what  shifts  or  devices  are"  (having  recited  various  cases) 
**and  the  facts  from  which  they  will  be  inferred  or  presumed.  Of  course 
their  name  is  legion;  but  whatever  they  may  be,  they  must  enter  into 
and  be  of  the  substance  of  the  contract  at  the  time  it  is  made,  to  make 
it  usurious."  But  the  courts,  it  is  suggested,  will  look  at  the  trans- 
action, no  matter  what  the  shift  or  device  may  be  that  is  resorted  to  for 
the  purpose  of  disguising  the  true  character  of  the  transaction;  courts  wilt 
look  at  the  transaction  as  it  is,  and,  if  usury  is  apparent,  relief  will  be 
afforded. 

There  is  a  case  in  Bank  v.  Bell  et  al.,  14  O.  S.,  200,  a  decision  by 
Judge  Brinkerhoff.  I  read  from  page  209:  **We  think  the  averments 
of  the  answer  make  out  a  plain  case  of  usury  under  those  sections  of  the 
statute;  and  one  which  avoids  the  paper  in  its  hands  tainted  with  the 
usury,  and  any  mortgage  given  to  secure  it;  first,  because  such  usurious 
contracts  are  expressly  prohibited  by  law.  *  *  *  If  a  per  centum 
'charged  as  exchange,  or  any  part  of  it,  was  intended  as  a  cover  for 
usurious  interest,  the  form  in  which  it  was  done,  and  the  name  under 
which  it  was  taken,  will  not  protect  the  bill  from  the  consequences  of 
usurious  agreements;  and  if  the  fact  be  established,  it  must  be  dealt 
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with  in  the  same  manner  as  if  the  usury  was  expressly  contracted  for  in 
the  bill  itself.*  "  And  I  might  cite  the  90  N.  Y.,  549.  So  that  the  rule 
is  well  established  that  whatever  device,  or  trick,  or  artifice,  or  shift  may 
be  resorted  to  for  covering  up  the  real  transaction,  if  there  was  usury, 
relief  can  be  afforded. 

There  are  two  authorities  furnished  us,  1  McCrary's  Rep.,  284, 
and  2  McCrary 's  Rep.,  576,  that  hold  that  an  agreement  to  take  life  insur- 
ance and  pay  premiums  thereon  in  addition  to  the  highest  rate  of  interest 
allowed  by  law,  is  usury.  In  each  instance  life  insurance  policies  issued 
and  a  loan  of  money  made  at  the  same  time. 

In  this  case,  if  the  insurance  was  demanded,  required  as  a  condition 
upon  which  the  loan  was  made,  if  it  was  an  additional  burden  to  the 
interest  that  was  demanded,  it  would  be  usurious. 

What  is  the  evidence  as  it  appears  from  the  bill  of  exceptions  and 
the  finding  of  facts?  The  young  man  Roberts  is  called  as  a  witness;  he 
says  he  is  a  grandson;  he  was  then  seventeen  years  old;  **I  was  bom  in 
1871;  I  really  didn't  know  much  about  this  business;  I  paid  no  pre- 
miums myself;  it  was  done  to  secure  this  loan  to  my  grandfather  of  $1 2,500 
from  said  company.  I  was  not  indebted  to  my  grandfather  in  any  way; 
I  was  never  a  partner  of  his  in  any  way.  No  policy  of  insurance  was 
ever  delivered  to  me,  and  I  never  saw  any  policy.  I  was  going  to  school 
then.''  On  cross-examination:  **I  carried  out  the  insurance  transaction 
as  they  wanted  me  to.*'  **Yes,  I  believe  that  the  application  for  said 
insurance  was  made  by  me  to  get  a  long  time  loan  to  grandfather." 

John  Strain  is  called.  **I  was  perfectly  ignorant  about  life  insur- 
ance until  they  approached  me  to  sign  some  papers.  I  heard  afterwards 
my  application  was  not  accepted.  I  had  applied  first  for  a  policy  of  life 
insurance  and  was  rejected."  On  cross-examination:  **I  was  told  by 
the  company  that  unless  father  furnished  a  party  to  be  insured  for  the 
amount  of  the  loan,  the  company  would  refuse  the  loan." 

The  deposition  of  one  Clark  is  here;  he  is  an  oflScer  of  this  company, 
and  says  that  he  was  familiar  with  this  loan — how  it  was  made,  and 
why  it  was  made  and  all  about  it;  and  he  sets  out  the  notes  and  every- 
thing that  was  done.  He  is  asked  this  question:  **State  what  con- 
sideration, if  any,  John  Strawn,  the  borrower  in  this  case,  received  for 
the  signing  of  these  premium  notes,  to  which  you  have  testified,  and 
the  execution  of  the  mortgage  to  secure  them.  Ans.  A  policy  of  life 
insurance  was  issued  for  the  $12,500  upon  the  life  of  Mr.  Roberts  and 
the  same  was  assigned  as  collateral  security  for  the  mortgage  loan  to  Mr. 
John  Strawn.  Q.  I  am  not  sure  that  you  understand  my  last  question. 
What  I  desire  to  know  is  this:  Whether  or  not  the  issuing  of  this  policy 
of  insurance,  the  signing  of  those  notes  and  mortgage  by  John  Strawn, 
had  any  connection  whatever  with  the  loan  to  him  of  $12,500.  A.  The 
loan  was  directly  dependent  upon  this  life  insurance,  it  being  one  of  the 
requirements  of  the  original  approval." 

As  I  have  said,  what  benefit  is  John  Strawn  getting  from  this  insur- 
ance upon  his  grandson?  He  is  made,  by  the  contract,  paymaster;  and 
he  is  made  paymaster  why?  He  is  made  paymaster  as  a  condition  upon 
which  he  can  get,  not  $12,600,  but  upon  which  he  gets  $12,500  with 
the  first  premium,  $532,  taken  out.  The  policy  of  insurance  could 
not  have  been  in  any  sense  for  the  benefit  of  John  Strawn.  And,  it 
appears  from  this  evidence,  that  more  than  the  legal  rate  of  interest, 
or  the  rate  contracted  for  was  exacted  by  the  company  from  Strawn,  as 
a  condition  upon  which  the  loan  was  made.     I  call  counsel's  attention 
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to  the  case  of  Lockwood  v.  Mitchell,  7  O.  S.,  887,  as  furnishing  the 
rule  for  our  guidance  in  disposing  of  this  case.  In  that  case,  Mitchell 
agreed  for  the  sum  of  four  hundred  dollars  some  months  in  the  future  to 
loan  Lockwood  $8,000.  It  was  apparent  upon  the  face  of  the  contract 
that  that  was  usurious.  It  was  a  bonus  demanded  as  a  condition  upon 
which  the  loan  would  he  made.  The  court  say  on  page  405:  "Such 
reasons  as  those,  especially  the  last,  for  taking  the  bonus  of  four  hundred 
dollars,  only  confirm  in  our  minds  the  belief  that  the  terms  of  the  con- 
tract truly  state  the  consideration  of  the  four  hundred  dollars,  and  throw 
so  much  suspicion  over  the  only  plausible  reason  given  in  the  answer, 
to-wit,  a  compensation  for  looking  to  and  changing  securities,  that  we 
have  had  no  hesitation  in  coming  to  the  conclusion  that  the  transaction 
is  tainted  with  usury.  It  would  require  a  clear,  distinct  and  sufficient 
consideration  for  the  payment  of  the  four  hundred  dollars  to  be  alleged 
and  proved,  to  overcome  the  usurious  consideration  stated  in  the  written 
contract." 

But,  as  against  this  claim  of  usury,  it  is  urged  on  behalf  of  the  com- 
pany that  it  was  competent  for  John  Strawn,  as  an  indpendent  contract 
to  effect  insurance  upon  the  life  of  his  grandtou ;  that  he  had  an  insur- 
able interest  in  his  grandson;  and  we  are  cited  to  two  cases  in  94  U.  S., 
457,  561,  as  decisive  of  the  question  that  the  grandfather  had  an  insur- 
able interest  in  the  grandson.  We  have  examined  these  authorities,  and 
we  do  not  think  they  sustain  the  contention  of  counsel  in  any  regard. 
No  such  question  was  before  the  court  in  these  cases;  on  page  457.  **A 
policy  of  life  insurance,  originally  valid  does  not  cease  to  be  so  by  the 
cessation  of  the  assured  party's  interest  in  the  life  insured,  unless  such 
be  the  necessary  effect  of  the  provisions  of  the  instrument  itself.  So 
held,  where,  subsequently  to  effecting  an  insurance  by  husband  and  wife 
upon  their  joint  lives,  payable  to  the  survivor  upon  the  death  of  either,, 
they  were  divorced  a  vijicido  matrimofii,  and  she,  having:  thereafter  paid 
the  premiums  to  the  time  of  his  death,  brought  suit  on  the  policy. 

"All}-  person  has  a  right  to  procure  an  insurance  on  his  own  lifc,'^ 
mark  the  language,  on  his  own  life,  and  assign  it  to  another,  provided  it 
be  not  done  by  way  of  cover  for  a  wager  policy."  Counsel  rely  upon  a 
cjimtation  in  this  case  from  a  decision  by  Chief  Justice  Shaw.  The  case 
decided  was  decided  by  Justice  Bradley.  "We  cannot  doubt  that  a  par- 
ent has  an  interest  in  the  life  of  a  child,  and  vice  versa,  a  child  in  the 
life  of  a  parent;  not  merely  on  the  pround  of  a  provision  of  law  that 
paientsand  grandparents  are  bound  to  support  their  lineal  kindred  when 
they  may  stand  in  need  of  relief,  but  upon  considerations  of  strong 
morals,  and  the  force  of  natural  affection  between  near  kindred,  operating 
often  more  efficaciously  than  these  ot  positive  law.'*  This  case  does 
not  go  to  the  extent  of  holding  that  a  grandfather  has  an  insurable  inter- 
est in  the  life  of  his  grandson ;  but  we  are  inclined  to  think,  from  what 
appears  before  us,  that  there  may  be  some  statutory  provision  in  Connect- 
icut by  which  grandchildren,  and  grandparents  are  bound  to  care  for  and 
jnpport  each  other,  thus  giving  each  an  insurable  interest  in  the 
other.  But,  in  Richards  on  Insurance,  sec.  27,  we  think  the  true 
rule  as  to  Insurable  interest  is  laid  down:  **Every  person  has  an 
insurable  interest  in  the  life  and  health  of  himself,  of  any  person  on 
whom  he  depends  wholly  or  in  part  for  education  or  support,  of  any  per- 
son under  a  legal  obligation  to  him  tor  the  payment  of  money,  or  respect- 
ing property  or  services  of  which  death  or  illness  might  delay  or  prevent 
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the  performance,  and  of  any  person  upon  whose  life  any  estate  or  interest 
vested  in  him  depends. '  * 

But  nowhere  do  we  find  it  even  suggested  that  a  grandfather  has  an 
insurable  interest  in  the  life  of  a  grandscu. 

In  94  U.  S.,  661:  *'The  relationship  between  a  party  and  another 
for  whose  benefit  he  effects  an  insurance  upon  his  life,  if  a  good  and 
valid  consideration  in  law  for  any  gift  or  grant,  furnishes  no  ground  for 
the  imputation  that  the  transaction  was  by  way  of  cover  for  a  wager 
policy. 

'*A  policy  of  insurance,  taken  out  by  a  man  upon  his  life  for  the 
benefit  of  his  sister,  who  has  no  insurable  interest  in  his  life  beyond 
that  of  relationship,  is  not  void;  and  it  is  immaterial  what  is  the 
arrangement  between  them  for  the  payment  of  the  premium."  I  might 
say  that  Chew  effected  insurance  upon  his  own  life  payable  to  his  sister, 
and,  in  addition  to  that  relationship,  he  was  her  debtor.  See  also  the 
authorities  cited  in  the  foot  notes  of  this  case.  Co-operative  Ed.  (U.  S. 
N.)  Book  24;  and  also  27,  A.  R.,  321. 

There  is  a  case,  in  3  Am.  State  Reports,  572:  '*Policy  of  insurance 
on  life  of  another,  taken  by  one  who  had  insurable  interest  in  it,  for  the 
purpose  of  assigning  it  to  a  third  person  who  had  no  such  insurable 
interest,  is  void  as  a  wagering  policy  in  the  hands  of  the  assignee.** 

It  can  hardly  be  contended  that  this  insurance  company  had  any 
insurable  interest  in  the  life  of  this  boy,  no  matter  what  the  interest 
might  have  been  of  the  grandfather.  In  the  first  place,  they  could  not 
contract  with  him;  he  was  a  minor.  He  never  consented  to  the  assign- 
ment of  this  policy.  He  went  through  the  manual  operation  of  signing  his 
name;  that  is  true;  but  he  was  not  a  party  to  this  transaction.  This 
transaction  was  had  wholly  between  this  insurance  company  and  Strawn 
and  nobody  else.  This  boy  was  a  mere  figurehead;  nothing  more  and 
nothing  less. 

Upon  the  facts  as  set  forth  in  this  bill  of  exceptions  (and  we  presume 
it  is  the  same  evidence  that  was  before  the  court  below)  we  do  not  see 
how  the  court  could  have  come  to  any  other  conclusion  than  that  this 
contract  was  usurious.  In  the  view  we  take  of  it,  the  boy  was  a  mere 
stranger  to  Strawn.  He  was  clearly  a  stranger  to  this  insurance  com- 
pany. That  they  should  exact  and  receive  of  him,  over  and  above  the 
$12,500  that  he  was  getting,  $2,500  more  in  round  numbers,  and  seven 
per  cent,  interest  on  the  whole  sum  they  must  have  had  in  mind  that 
they  were  going  to  make  a  profit  out  of  the  policy  and  the  premiums 
that  were  to  be  paid  over  and  beyond  what  the  interest  was  that  could 
be  collected  by  law. 

It  follows  from  what  I  have  said  that  this  judgment  is  right,  and 
must  be. 

By  Judge  Follett:     What  would  they  have  made  if  the  boy  had  died? 

Smyser,  J.:  It  wouldn't  have  helped  John  Strawn*s  estate,  because 
the  policy  was  made  payable  to  the  boy's  estate.  And  it  wouldn't  help 
bim  pay  his  $12,500  at  all. 

FoV£tt  &  Follett,  for  plaintiff. 

y.  V.  Hilliard,/.  M.  Swarts,  and  Edward  KibUr^  for  defendant. 
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[I/lcking  Circuit  Court,  March  Term,  1898.] 
Adams,  Douglass  and  Smyser,  JJ. 

ICKBs  V.  Statb  of  Ohio. 

1.  SBcnoN  7801,  Rbv.  Stat.,  as  to  Triai,  of  Accusbd  in  his  Absbncb  ok  by 
THB  Court  is  not  Mandatory. 

Section  7301,  Rev.  Stat,  providing^  that  "a  person  indicted  for  a  misdemeanor 
may,  upon  his  request  in  writing,  subscribed  b^  him  and  entered  on  the 
{oumal,  be  tried  in  his  absence,  or  by  the  court"  is  not  mandatory  upon,  but 
^scretionary  with  the  court. 

2.  Discharge  of  Person  from  Jury  on  Ground  of  Defbctivb  Hearing  is 
WITHIN  SEC.  6177,  Rev.  Stat. 

Discharge  of  a  person  called  upon  to  serve  upon  a  jury  on  the  ground  of  de- 
^tive  hearing  is  within  sec.  6177,  Rev.  Stat,  and  is  proper. 

8.  Challenge  to  Array  must  be  Before  Impaneling  has  Begun. 

While  the  right  exists,  under  sec.  5175,  Rev.  Stat,  to  challenge  the  whole  array 
of  jurors,  such  challenge  comes  too  late  unless  made  before  the  impaneling 
of  the  jury  has  begun. 

4.  Jury  Commissioner  not  a  Freeholder  in  Ohio  does  not  Warrant  Re- 
versal UNLESS  Prejudicial  Error  Shown. 

The  fact  that  one  of  the  jury  commissioners,  who  selected  the  Jury,  was  not  a 
freeholder  in  Ohio,  is  a  mere  irre^larity  and  in  order  to  entitle  the  accused 
upon  this  ground  to  have  a  new  trial,  prejudicial  error  must  have  intervened. 

5.  Bditor  and  Manager  of  a  Newspaper  not  Relieved  from  Criminal  Re- 
sponsibility for  Publication  of  Libelous  Matter. 

The  editor  and  manager  of  a  newspaper  is  not  relieved  from  criminal  respon- 
sibility for  the  publication  of  libelous  matter,  on  the  ground  that  he  had 
no  knowledge  of  the  matter  until  he  saw  it  in  the  paper  unless  it  appears 
that  it  did  not  occur  through  his  negligence  or  want  of  ordinary  care. 

Smyskr,  J.  (orally.) 

James  M.  Ickes  files  his  petition  in  error  here  to  reverse  the  judg- 
ment of  the  court  of  common  pleas  of  this  county.  In  our  investigation 
we  have  not  had  the  indictment.  It  is  not  with  the  papers,  nor  is  a  copy 
of  it  set  out  anjrwhere  in  the  bill  of  exceptions ;  but  as  no  question  was 
made  on  the  indictment,  we  have  considered  the  case  in  its  absence. 

At  the  January  term,  1897,  of  the  court  of  common  pleas  of  this 
county,  the  grand  jury  returned  an  indictment  against  the  plaintiff  in  er- 
ror, under  sec.  6828,  Rev.  Stat.  To  this  a  plea  of  not  guilty  was  entered ; 
triiU  to  a  jury ;  verdict  of  guilty,  and  judgment  upon  the  verdict ;  and  it  is 
this  judgment  that  it  is  sought  to  review.  A  bill  of  exceptions  is  before 
us,  embodying  all  the  evidence  taken  in  the  trial  below.  I  might  as  well 
say  at  the  outset  that  there  is  some  question  as  to  whether  mis  case  is 
properly  before  this  court;  but,  as  it  was  not  raised,  the  court  feel  like 
waiving  that  question.  To  call  counsel's  attention  to  some  sections  of 
the  statute  and  some  authorities  may  be  valuable  in  the  futyre.  It  is 
conceded  that  the  offense  charged  here  is  a  misdemeanor. 

Sections  7356-7-8,  Rev.  Stat.,  provide  for  the  prosecution  of  error  in 
criminal  cases. 

Section  7356,  Rev.  Stat.,  provides  that  judgments  and  final  orders  in 
cnminal  cases,  and  so  on,  may  be  reviewed  on  error. 
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Section  7357,  Rev.  Stat.,  provides  as  follows :  "On  application  by 
or  on  behalf  of  the  accused  to  any  officer  whose  duty  it  is  to  make  a  rec- 
ord or  docket  entries  in  any  such  case,  and  tender  of  the  proper  fee,  such 
officer  shall  make  and  deliver  to  the  accused  or  his  counsel  a  complete 
certified  transcript  of  the  record,  omitting,  if  so  requested,  any  bill  or 
bills  of  exceptions ;  or  if  the  prosecution  was  before  a  court  or  tribunal 
in  which  a  complete  record  is  not  made,  a  certified  transcript  of  the  judg- 
ment and  all  entries  in  the  case,  and  on  receipt  of  a  copy  of  a  summons  as 
hereinafter  mentioned,  shall  forward  to  the  clerk  of  the  court  the  original 
papers  in  the  case." 

Section  7358,  Rev.  Stat.,  provides  as  follows :  "The  proceedings  to  ^ 
review  any  such  judgment  shall  be  by  petition  in  error,  to  which  shall 
be  attached  such  transcript,  and  also  any  original  papers  received  by  the 
clerk,  except  that  in  cases  of  felony  it  shall  not  be  necessary  to  include  in 
the  transcript  of  the  record  any  bill  of  exceptions,  but  the  original  bill  of 
exceptions  may  be  attached  in  lieu  of  the  transcript  of  the  record  thereof. 
And  the  court  in  which  the  review  is  sou^^ht  may,  by  summary  process, 
compel  a  more  complete  record  to  be  furnishedi  and  such  original  papers 
to  be  forwarded." 

It  being  conceded  that  this  is  a  misdemeanor,  it  is  very  questionable 
whether  there  ought  not  to  be  a  certified  copy  of  this  bill  of  exceptions 
attached  to  this  petition  in  error.  In  Brown  v.  State,  i  Ohio  Circ.  Dec, 
402,  it  was  held  that,  "This  court  has  no  jurisdiction,  under  sec.  7356, 
Rev.  Stat.,  82  O.  L.,  39,  to  review  a  conviction  and  sentence  in  the  court 
of  common  pleas,  on  a  petition  in  error,  unless  there  is  attached  to  and 
filed  with  such  petition  in  error,  a  complete  certified  transcript  of  the 
record  in  the  case,  as  provided  in  sec.  7358,  Rev.  Stat.,  80  O.  L.,  46. 

And  in  Champion  v.  State,  6  Ohio  Circ.  Dec,  82,  it  was  held  that, 
"In  order  to  permit  the  circuit  court  to  review  a  conviction  and  sentence 
in  the  court  of  common  pleas,  in  a  petition  in  error,  there  should  be  filed 
with  such  petition  in  error,  a  complete  certified  transcript  of  the  record 
in  the  case  as  provided  in  sec.  7358,  Rev.  Stat.,  and  in  omission  to  do  so 
the  petition  in  error  will  be  stricken  from  the  files." 

But  that  question  was  not  suggested  to  us,  and  therefore  we  will  not 
dispose  of  the  case  on  any  such  ground. 

Numerous  errors  are  assigned  upon  this  record  as  a  reason  for  the 
reversal  of  this  judgment.  The  first  error  that  was  urged  upon  the  court, 
and  with  much  vehemence,  was  the  refusal  of  the  trial  court  to  dispense 
with  a  jury  suid  to  conduct  the  trial  by  the  court  alone,  and  to  have  the 
court  itself  pass  upon  the  guilt  or  innocence  of  the  accused. 

The  second  is :  That  the  evidence  is  insufficient  to  warrant  a  con- 
viction, principally  upon  the  ground  that  it  does  not  show  that  Ickes  was 
the  manner  of  the  paper  in  which  this  alleged  libel  was  published,  at  the 
time  of  its  publication.  And,  incidentally,  that  this  judgment  is  against 
the  evidence.  There  are  some  other  errors  assigned,  and  we  have  gone 
through  this  entire  record  and  looked  at  all  of  them.  The  first,  as  I  have 
suggested,  is  the  refusal  of  tiie  trial  court  to  dispense  with  a  jury  and  to 
hear  the  testimony  and  pronounce  judgment  upon  the  evidence.  Sec- 
tion 7301  provides :  "A  person  indicted  for  a  misdemeanor  may,  upon 
his  request  in  writing,  subscribed  by  him  and  entered  on  the  journal,  be 
tried  in  his  absence,  or  by  the  court."  It  is  insisted  that  the  word  "may" 
used  in  the  criminal  code,  and  especially  in  this  section,  is  equivalent  to 
**must;"  that  when  a  privilege  is  accorded  to  an  accused,  if  he  sees  fit  to 
exercise  his  privilege,  that  that  becomes  mandatory  upon  the  court     As 
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this  Statute  reads,  it  is  clearly  permissive.  We  are  asked  to  put  the  con- 
struction upon  it  that  it  shall  be  mandatory;  that  it  shall  be  permptory 
upon  the  court,  in  case  of  a  misdemeanor,  where  the  accused  in  a  writing 
subscribed  by  himself  waives  a  jury  trial,  and  asks  to  be  tried  by  the 
court,  that  it  thereupon  becomes  the  right  of  the  accused  under  such  cir- 
cumstances to  have  the  court  try  him.  VVe  cannot  subscribe  to  that  view 
of  this  statute.  If  "may"  is  to  be  read  "must"  then  we  would  have  the 
curious  anomaly  of  an  accused,  charged  with  a  misdemeanor,  subscrib- 
ing in  writing  a  request  to  be  tried  by  the  court  compelling  the  court  to 
accord  him  such  trial,  although  the  accused  is  within  the  call  of  tht  sher- 
iff's voice  from  the  court  house.  For  if  this  privilege  is  to  be  accorded 
him  at  all  events,  he  could  absent  himself  from,  the  court  room  alone,  and 
under  such  circumstances  it  would  be  the  duty  of  the  court  to  try  him 
because  he  is  both  absent  and  requesting  the  trial  to  be  heard  by  the 
court  alone. 

That  cannot  be  true.  It  is  not  the  practice.  It  has  not  been.  This 
is  discretionary  with  the  court.  It  is  a  privilege  that  is  accorded,  that  is 
true ;  and  our  view  is  that  this  provision  embodied  in  the  statute  was  for 
the  purpose  of  enabling  the  accused  to  waive,  what  he  otherwise  could 
not  waive.  That  is  its  object  and  its  purpose.  When  you  look  at  the 
request  made,  it  says:  "I  request."  If  it  is  a  right,  he  could  say:  "I 
demand."  It  is  discretionary.  The  court  is  not  bound  or  required  to 
dispense  with  the  services  of  a  jury  in  the  trial  of  a  misdemeanor  at  the 
behest  of  the  accused,  but  can  exercise  its  discretion.  In  this  case,  the 
court  having  exercised  its  discretion  and  declined  to  try  the  case,  we  see 
no  error  in  it. 

Section  lo,  art.  i  of  the  Bill  of  Rights,  guarantees  the  right  of  trial 
by  jury  to  a  defendant.  The  proposition  here  contended  for  has  never 
been  decided  in  Ohio,  at  least  no  authority  is  called  to  our  attention,  and 
we  have  not  been  able  to  find  any  such  authority.  But,  the  converse  of 
the  proposition  arising  under  this  constitutional  guarantee  has  been  be- 
fore our  courts  in  various  shapes.  Dailey  v.  State,  4  O.  S.,  57;  Billighei- 
mer  v.  State,  38  O.  S.,  435»  439- 

The  principle  decided  in  these  cases  being  that  under  the  circum- 
stances of  the  particular  case,  the  right  of  jury  trial  was  not  infringed  by 
the  action  of  the  court.  In  Williams  v.  State,  12  O.  S.,  622,  the  court 
held  that  in  felonies  an  accused  cannot  waive  his  right  of  trial  by  jury. 
The  reasoning  of  the  court  in  these  cases  strengthens  us  in  our  view.  The 
object  of  sec.  7301,  Rev.  Stat.,  was  to  enable  a  person  charged  with  a  mis- 
demeanor to  simply  waive  his  right  of  trial  by  jury.  But,  it  does  not  in- 
fringe upon  the  discretion  of  the  court  clearly  indicated  in  the  section  to 
either  grant  or  refuse  such  request.  We  are  unable  to  see  how  the  ac- 
cording to  the  accused  of  a  trial  by  jury,  such  as  is  guaranteed  him  by  the 
constitution,  and  being  so  tried  would  occasion  any  prejudice  to  the  ac- 
cused whatever.  And  we,  therefore,  hold  that  there  was  no  error  in  the 
refusal  of  the  court  to  try  the  case  without  the  intervention  of  a  jury. 

In  the  impaneling  of  the  jury,  after  this  request  to  be  tried  by  the 
coqrt  was  overruled,  the  court  ordered  the  jury  called.  Thomas  B. 
Reece  was  called  and  examined,  and  after  he  is  excused  by  the  court,  a 
challenge  is  interposed  to  the  array.  Mr.  Reece  is  examined  by  counsel 
for  the  state,  by  counsel  for  the  accused,  and  the  court  propounds  some 
interrogatories  touching  his  qualification  as  a  juror ;  and  after  that  is  con- 
cluded comes  the  challenge  to  the  array.  It  is  assigned,  however,  as 
error,  that  this  juror  was  excused  because  of  defective  hearing. 
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Sections  7278,  7279,  5176,  and  5177,  Rev.  Stat.,  determine  the  man- 
ner in  which  the  jury  shall  be  impaneled ;  and  what  I  am  saying  in  re- 
spect to  this  will  apply  largely  to  the  challenge  to  the  array. 

Section  7278,  Rev.  Stat.,  provides  as  to,  "Causes  of  challenge  of 
jurors."  Paragraph  9,  provides  as  follows :  "The  same  challenges 
shall  be  allowed  in  criminal  prosecutions  that  are  allowed  to  parties  in 
civil  cases." 

Section  7279,  Rev.  Stat. :  "All  challenges  for  cause  shall  be  tried  by 
the  court,  on  the  oath  of  the  person  challenged,  or  on  other  evidence,  and 
shall  he  made  before  the  jury  is  sworn." 

Section  7273,  Rev.  Stat.,  says:  "The  same  challenges  as  are  al- 
lowed in  civil  cases ;  and  in  civil  cases  we  find  the  grounds  for  challenge 
in  sees.  5176  and  5177,  Rev.  Stat." 

Section  5177,  Rev.  Stat. :  "Any  petit  juror  may  be  challenged  also 
on  suspicion  of  prejudice  against,  or  particularly  for,  either  party,  or  for 
want  of  a  competent  knowledge  of  the  English  language,  or  for  any  other 
cause  that  may  render  him  at  the  time  an  unsuitable  juror,  and  the  valid- 
ity of  such  challenge  shall  be  determined  by  the  court;  and  each  party 
may  permptorily  challenge  two  jurors." 

The  record  discloses  that  the  reason  for  the  excusing  of  juror 
Reece  was  defective  hearing.  He  clearly  comes  within  the  provisions  of 
sec.  5177,  Rev.  Stat.  It  cannot  prejudice  this  accused  to  have  a  man 
excused  from  the  jury  because  he  could  not  hear.  He  is  just  as  much 
an  improper  person  in  the  jury-box, — ^a  man  with  defective  hearing — 
as  a  man  who  is  blind,  or  one  who  could  not  understand  the  English  lan- 
guage.    So  that  there  is  no  error  in  that. 

The  challenge  to  the  array  comes  after  that.  Clearly,  the  challenge 
to  the  array  comes  too  late.  They  had  entered  upon  the  impaneling  of 
the  jury.  Section  5175,  Rev.  Stat.,  is  the  only  section  we  have  in  respect 
to  challenge  to  the  array,  and  that  provides :  "A  challenge  to  the  array 
may  be  made  and  the  whole  array  set  aside  by  the  court,  when  the  jury, 
grand  or  petit,  was  not  selected,  drawn  or  summoned,  or  when  the  officer 
who  executed  the  venire  did  not  proceed  as  prescribed  by  law.  But  no 
challenge  to  the  array  shall  be  made  or  the  whole  array  set  aside  by  the 
court,  by  reason  of  the  misnomer  of  a  juror  or  jurors ;  but  on  challenge, 
a  juror  or  jurors  may  be  set  aside  by  reason  of  a  misnomer  in  his  or  their 
names;  but  such  challenge  shall  only  be  made  before  the  jury  is  im- 
paneled and  sworn,  and  no  indictment  shall'  be  quashed  or  verdict  set 
aside  for  any  such  irregularity  of  misomer  if  the  jurors  who  formed  the 
same  possessed  the  requisite  qualifications  to  act  as  jurors." 

We  think  that  while  they  had  the  right  to  challenge  the  array,  it 
comes  too  late  by  waiting  until  the  impaneling  of  the  jury  had  begun. 
The  reason  assigned  for  the  challenge  to  the  array  is  that  one  of  the  jury 
commissioners  who  selected  the  jury,  and  put  the  names  in  the  box  in 
this  county,  was  not  a  freeholder.  Cfounsel  did  not  cite  us  any  authority, 
but  I  will  call  attention  in  passing  to  the  case  of  Warden  v.  State,  24  O. 
S.,  143,  146.  The  court  heard  evidence  on  that  subject ;  the  record  does 
disclose  that  he  was  a  freeholder,  but  not  a  freeholder  in  Ohio ;  and  we 
are  not  cited  to  any  authority  that  it  is  absolutely  essential  that  the  jury 
commissioners  should  be  freeholders  of  a  freehold  in  Ohio.  But,  he 
that  as  it  may,  he  is  in  fact  a  jury  commissioner,  whether  he  owns  a  foot 
of  real  estate  or  not.  It  would  be  a  mere  irregularity ;  and,  in  order  to 
entitle  the  accused  upon  this  ground  to  have  a  new  trial,  and  to  reverse 
this  judgment,  prejudicial  error  must  have  intervened  by  reason  of  the 
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refusal  of  the  court  to  sustain  his  challenge  to  the  array.  We  cannot  see, 
if  there  was  the  irregularity  that  I  have  indicated  in  this  case,  how  any 
prejudiced  error  intervened  in  this  respect. 

Upon  the  other  question  that  is  urged  upon  the  attention  of  the 
court:  The  alleged  libel  is  set  out  in  the  record.  Although  we  have 
not  seen  the  indictment,  we  take  it  for  granted  that  it  is  alleged  that  this 
libel  was  published  of  and  concerning  W.  C.  Lyon;  in  fact,  from  this 
record,  that  admits  of  no  discussion.  It  is  shown  by  abundant  evidence 
on  the  part  of  the  state  that  the  prosecuting  witness,  W.  C.  Lyon,  was 
intended  and  meant  by  the  article ;  and,  in  the  testimony  of  John  A.  Chil- 
cote,  who  purports  to  have  written  the  article,  finally,  after  having  two 
or  three  times  claimed  his  privilege  upon  the  witness  stand,  withdraws 
his  privilege  and  says,  by  way  of  answer:  "I  meant  Lyon."  The  ac- 
cused himself  upon  the  witness  stand  says  substantially  the  same  thing. 
There  were  three  distinct  offenses  charged  in  this  libel.  One  was  that 
"Boss  Bill"  had  been  riding  with  some  married  lady  of  Newark,  and. 
through  inadvertence,  left  part  of  her  clothes  in  the  buggy  when  the 
buggy  was  returned.  Another  related  to  a  transaction  in  Chicago.  To 
use  the  ordinary  term,  and  what  the  ordinary  mind  would  understand  by 
that  article  when  he  read  it, — "bibulous  time  in  Chicago,"  would  mean 
nothing  more  nor  less  than  "a  common  drunk."  The  other  charge  was 
a  larceny  comitted  in  Chicago.  These  were  the  three  charges, — ^tliree 
distinct  matters  appearing  in  this  alleged  libelous  article.  As  I  say,  the 
record  discloses  that  Lyon,  the  prosecuting  witness,  was  the  person  in- 
tended. As  to  the  falsity  of  these  charges,  we  think  there  can  be  no 
room  for  doubt  from  this  record.  The  gentlemen  who  were  with  the 
prosecuting  witness  in  Chicago  were  upon  the  witness  stand, — William 
M.  Hahn,  Samuel  J.  Davis,  Judge  Lowery ;  the  persons  in  charge  of  the 
train  when  he  missed  getting  off  the  train  at  Newark  and  rode  on 
through  to  Zanesville,  were  before  the  court;  they  detail  these  circum- 
stances,— ^how  it  happened.  As  to  the  other  transaction,  the  prosecuting 
witness  himself  testifies  to;  and  Kellar,  the  man  from  whom  the  horse 
and  buggy  was  hired,  and  the  man  from  whom  it  seemed,  as  claimed  by 
the  accused,  that  this  story  emanated.  The  publication  being  admitted, 
and  the  falsity  proved,  malice  would  be  presumed ;  but  in  order  to  entitle 
the  state  to  a  recovery,  and  before  she  could  ask  a  conviction  of  the  ac- 
cused at  the  hands  of  the  jury  it  would  be  necessary  to  show  that  Ickes 
was  the  responsible  party  in  some  way  for  the  libelous  article.  The  state 
had  a  theory  that  he,  to  say  the  least,  inspired  the  article ;  that  if  he  did 
not  inspire  the  article,  he  was  the  editor  and  the  manager  of  that  newspa- 
per at  the  time  the  libel  was  published,  and,  by  reason  of  the  fact  that  he 
was  such  editor  and  manager,  he  would  be  responsible  criminally,  al- 
though he  had  neither  written  nor  participated  in  any  way  in  the  publica- 
tion of  the  libel,  other  than  merely  allowing  it  to  appear  in  the  columns 
of  his  paper.  The  state,  on  the  proposition  that  he  was  manager  and  edi- 
tor, offered  a  good  deal  of  proof.  The  state  submitted  to  the  jury  the 
paper  itself.  It  had  at  the  head  of  the  editorial  column  the  name  of 
"James  M.  Ickes"  as  "Editor."  The  state  called  several  witnesses  on 
the  proposition  that  he  was  manager, — ^Brown,  Wilhelm;  and  also  of 
fered  the  record  of  the  company.  (The  Tribune  was  published  by  a 
stock  company  at  that  time.)  The  record  shows  that  in  1896,  at  the 
January  meeting,  the  accused  was  made  the  editor  and  manager  of  th^it 
newspaper.  He  was  also  secretary  and  treasurer.  In  June,  1896,  he 
resigned  as  secretary  and  treasurer.     He  made  some  statements  to  the 
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board  that  he  desired  to  be  relieved  of  employment,  and  that  arrange- 
ment was  agreed  to ;  and  at  the  next  meeting  there  was  something  done 
about  that.  But,  be  that  as  it  may,  soon  after  this  June  meeting,  Chil- 
cote,  whether  Ickes  was  formally  re-elected  manager  or  not,  he,  in  fact, 
that  paper,  died;  and  the  state  contended  that,  upon  the  death  ot  Chil- 
ccote,  whether  Ickes  was  formally  reelected  manager  or  not,  he(,  in  fact, 
assumed  the  management  of  the  paper,  and  his  assuming  the  manage- 
ment of  the  paper  was  acquiesced  in  by  the  board  of  directors,  and  he 
was,  in  fact,  the  manager.  I  have  already  suggested  what  the  record 
shows.  Wilhelm  was  odled.  He  was  an  employee  there.  On  page  98 
he  says:  "I  was  working  for  Mr.  Ickes.  Q.  In  the  Tribune?  A. 
Yes,  sir ;  for  the  Tribune.  Q.  Who  employed  you  to  work  in  the  Tri- 
bune? A.  Mr.  Ickes  wrote  me  a  letter  and  wanted  me  to  come  down 
and  work  for  him  several  weeks,  and  I  did."  He  says  he  has  that  letter 
yet.  "A.  I  thought  he  was  general  managing  editor  and  had  control 
of  the  business  at  that  time."  "He  gave  me  instructions  to  have  super- 
vision of  the  circulation ;  I  was  to  go  out  and  solicit  subscriptions,  and 
make  collections."  "He  told  me  to  go  out  and  solicit  subscriptions,  and 
to  find  out  how  many  copies  each  of  the  other  papers  have  in  the  city,  and 
to  make  a  report,  and  also  to  make  collections."  "Q.  Do  you  know 
who  was  managing  editor  of  that  paper?  If  so,  state  who  he  was.  Ob- 
jected to.  The  Court:  If  he  knows  who  was  managing  editor.  A. 
Yes,  sir.    Q.    Well,  who  was  it?    A.    Mr.  Ickes." 

I  will  call  attention  to  Brown's  testimony  on  page  131.  Brown  was 
an  employee  there.  "Q.  Who  was  the  managing  editor  of  the  paper? 
A.    Joseph  M.  Ickes." 

Mr.  Stasel,  who  was  the  president  of  this  company,  on  page  32  says 
he  dosen't  know,  maybe  Ickes  was  managing  the  thing  there.  "He  had 
control,  as  I  say,  of  the  general  mechanical  part  and  business  part  of  the 
ofHce,  I  think,  and  did  exercise  such  control,  and  furnished  editorials  for 
the  paper." 

The  defendant  offered  testimony  tending  to  show  that  he  was  not 
the  manager;  that  he  was  simply  the  editor;  that  his  business  and  con- 
nection and  relation  with  that  paper  at  the  time  this  libelous  article  ap- 
peared was  simply  to  furnish  editorial  matter,  and  he  was  responsible 
only  for  what  appeared  in  the  editoral  columns.  It  is  conceded  that  the 
alleged  libel  did  not  appear  in  the  editorial  column,  but  was  in  the  local 
column.  He  claimed  that  one,  Cochran,  had  charge  and  control  of  the 
local  columns. 

This  was  all  submitted  to  the  jury,  and  we  are  asked  to  reverse  this 
judgment  as  against  the  evidence. 

Without  taking  up  the  time  to  read  from  this  record,  it  does  appear 
that  a  night  or  two  before  this  article  appeared,  the  prosecuting  witness, 
who  was  running  a  newspaper,  had  made  some  observation  about  Chil- 
cote,  at  which  he  took  umbrage.  On  the  night  of  the  4th  of  December, 
Chilcote  and  the  accused  were  talking  by  telephone  in  respect  to  the 
article  that  appeared  in  "Daily  American,"  and  about  Chilcote  answerin:,^ 
that  article;  and  it  was  suggested  by  Ickes  that  he  ought  to  answer  it : 
that  it  would  be  proper;  and  there  was  some  inquiry  made  about  Chi- 
cago. That  was  before  the  jury.  On  pages  273-4,  Chilcote  describe?= 
the  scene  there,  and  we  are  not  prepared  to  say  that  the  jury  was  not  jus- 
tified in  giving  credence  to  the  testimony  of  Brown  and  Wilhelm,  who, 
as  far  as  this  record  discloses,  appeared  to  be  disinterested  in  this  matter, 
rather  than  the  version  that  was  given  by  Chilcote  and  the  accused  upon 
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trial,  "Had  you  any  talk  with  Ickes  as  to  what  appeared  in  the  Ameri- 
can, that  was  the  immediate  cause  of  this?  Had  you  any  consultation? 
A.  I  had  talked  to  him  over  the  telephone.  Q.  Did  you  have  a  talk 
with  him  outside  of  the  telephone?  A.  No,  sir;  I  didn't."  "Q.  I  ask 
you  what  his  reply  was  when  you  told  him  you  were  going  to  answer  it? 
A.  Well,  I  think  he  said  he  thought  he  would  if  he  was  in  my  place.  I 
think  I  asked  him  if  Mr,  Lyon  wasn't  robbed  in  Chicago  in  i888  whilf 
attending  the  convention  there.  He  said  that  Lyon  had  said  that  h# 
was."  And  so  it  goes  on,  but  I  will  not  go  through  this  at  length.  Thi: 
talk  occurred  on  December  4.  Mr.  Ickes  mustu  have  expected  a  reply 
and  might  naturally  expect  it  to  come  through  his  paper ;  but,  be  that  af 
it  may,  we  think  the  jury  were  warranted  in  finding  that  he  was  manager 
there  from  this  evidence. 

In  addition  to  this,  the  record  discloses  the  publication  of  an  article 
that  is  concededly  libelous.  It  is  vile.  Its  publication  by  a  newspaper 
are  under  circumstances  that  make  no  person  responsible  for  its  publica- 
tion. As  part  of  the  outfit  of  the  office  there  is  a  dummy  leading  to  the 
composition  room,  and  it  is  claimed  that  anybody  can  go  into  the  office, 
deposit  in  this  dummy  articles  that  are  to  appear  in  the  paper,  and  they  go 
by  means  of  the  dummy  to  the  composition  room  where  they  are  set  in 
type,  and  nobody  oversees  or  supervises  the  article;  and,  by  reason  of 
this  claim,  it  is  contended  that  there  is  no  criminal  responsiblity  It  is 
claimed  in  this  case  that  Ickes  did  not  write  the  article.  He  says  he  did 
not  write  it,  knew  nothing  of  it  until  he  read  it  in  the  paper.  Chilcote 
says  he  wrote  it,  and  that  Ickes  did  not  see  it  until  after  its  publication 
Chilcote  signs  his  name  to  the  article  and  addresses  the  communication 
to  the  editor.  He  says  that  no  person  at  the  office  saw  it,  except  the  man 
who  set  it  in  type.  That  he  took  it  to  the  office,  put  it  in  the  dummy, 
had  it  sent  up  to  the  composition  room,  and  nobody  connected  vvith  thr 
management  of  the  paper  had  any  knowledge  of  it,  except  the  man  who 
set  it  in  type.  And,  it  is  contended  that  by  reason  of  this  condition  of 
affairs  Ickes  i&  not  responsible  because  he  neither  wrote  the  article,  nor 
saw  it  until  after  its  publication.  Wilhelm,  as  a  witness,  says  that  he 
saw  Ickes  and  Chikote  together  in  the  office  apparentlv  examining  a  pa- 
per, and  talking  and  laiighing.  One  or  the  othe**  zl  liiem  said  "this  is  a 
corker;  it  will  fix  him."  "  CfiUcotc  i»  calica  as  the  chief  witness  for  Ickes. 
He  sheltered  himself  upon  his  privilege  on  the  stand.  Ickes  offered 
himself  as  a  witness,  and,(  on  being  admonished  by  the  court  that  he 
might  assert  his  privilege,  on  four  or  five  occasions  he  did  assert  his  priv- 
ilege, and  refused  to  answer  the  interrogatories  propounded.  This  oc- 
curred in  the  presence  of  the  jury,  and  it  was  for  them  to  determine 
what  credence  they  would  give  to  their  testimony.  It  was  for  the  jury 
to  draw  their  own  conclusions  and  inference  from  what  was  occurring 
in  open  court.  Under  these  circumstances,  the  jury  would  be  warranted 
from  the  facts  in  finding  that  the  whole  truth  as  to  the  writing  and  pub- 
lication of  this  article  was  not  before  them  as  claimed  by  the  plaintiff  m 
error. 

There  is  another  matter  that  I  might  sugest,  and  which  doubtless  oc- 
curred to  the  jury,  and  that  is,  if  the  claim  of  the  accused  was  true,  tha» 
he  had  no  knowledge  of  this  article,  knew  nothing  about  it  until  he  read 
it  in  the  paper,  upon  its  appearance  he  would  have  been  swift  in  disavow 
ing  responsibility  for  its  publication,  and  it  would  doubtless  have  oc- 
curred to  him  being  a  newspaper  man,  that  a  retraction  would  be  proper. 
But  no  such  retraction  or  disavowing  of  responsibility  occurred.     Now, 
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from  these  facts,  all  of  which  were  before  the  jury,  the  jury  was,  in  our 
opinion,  clearly  warranted  in  finding  Ickes  responsible  for  the  publica- 
tion. The  only  remaining  question  is,  was  the  law  properly  charged  to 
the  jury  in  the  findings  and  detailed  in  the  record? 

I  read  from  the  46  Am.  S.,  629.  This  case  is  a  clear  exposition  of 
criminal  responsibility  for  libelous  publications  under  circumstances  as 
favorable  as  the  plaintiff  in  error  could  possibly  have  claimed  it. 

The  charge  to  the  jury  stated  fairly  the  claims  of  the  state  and  the 
accused,  and  the  legal  principles  upon  which  a  conviction  can  be  had,  if 
at  all.  It  might  be  suggested  that  carelessness,  even,  is  a  ground  for 
criminal  responsibility  in  other  cases.  A  man  may  be  guilty  of  man- 
slaughter where  death  occurs  by  reason  of  carelessness  or  gross  neglect. 

There  is  another  matter  that  I  might  suggest :  If  the  claim  of  the 
accused  were  true, — that  he  had  no  knowledge  of  this  article;  knew  noth- 
ing about  it  until  he  read  it  in  the  paper,  common  decency  would  have 
suggested,  upon  its  appearance,  the  prompt  disavowal  of  responsibility. 
A  retraction,  to  say  the  least.  The  editor  or  the  manager  of  that  news- 
paper could  have  said :  This  article  appeared  there  without  knowledge 
on  the  part  of  the  officers  or  the  responsible  head  of  that  concern,  with- 
out our  consent ;  we  do  not  approve  it ;  we  retract ;  so  far  as  we  are  con- 
cerned, we  retract,  and  desire  to  repair  whatever  damage  we  have  done. 
But  nothing  of  that  kind. 

We  cannot  say  that  the  finding  of  the  jur}»  was  against  the  evidence. 
In  fact,  I  will  go  further :  I  will  say  that  we  feel  that  the  finding  of  the 
jury  in  that  respect  was  right,  in  finding  that  he  was  manager  and  editor 
at  this  particular  time.  I  read  from  46  Am.  St.,  629:  "Knowledge  of 
manager  or  proprietor  of  newspaper--defense.  The  manager  or  pro- 
prietor of  a  newspaper  is  prima  facie  criminally  liable  for  a  libel  published 
therein,  and  cannot  escape  responsibility  simply  by  showing  that  it  was 
published  without  his  knowledge  or  consent.  He  must  further  show  that 
the  publication  did  not  occur  through  any  negligence  or  want  of  ordi- 
nary care  on  his  part." 

Page  632 :  "This  brings  us  to  the  most  important  question  in  the 
case,  and  that  is  whether,  under  our  statute,  it  is  a  defense  for  the  pro- 
prietor or  manager  of  a  newspaper,  when  indicted  for  libel,  to  show  that 
the  libelous  article  was  published   without  his   consent   or  knowledge. 

The  statute  provides  that  'if  any  person  shall publish  or  cause 

to  be  published  of  or  concerning  another  any  false  or  scandalous  matter 
with  intent  to  injure  or  defame  such  other  person,  upon  conviction  there- 
of (he)  shall  be  punished'  etc." 

It  is  claimed  here  that  it  was  not  good  because  it  did  not  show  that 
there  was  a  specific  intent  to  injure  and  defame.  "The  question  then  re- 
curs as  to  whether  the  manager  or  proprietor  of  a  newspaper  can  escape 
criminal  responsibility  solely  on  the  ground  that  the  libelous  article  was 
published  without  his  knowledge  or  consent."  "And  it  should  be  no 
defense  that  the  publication  was  made  without  his  knowledge  or  consent, 
unless  it  further  appears  that  it  did  not  occur  through  any  negligence  or 
want  of  ordinary  care  on  his  part.  One  who  furnishes  the  means  for 
carrying  on  and  derives  profit  from,  the  publication  of  a  newspaper,  and 
intrusts  its  management  to  servants  or  employees  whom  he  selects  and 
controls,  may  be  said  to  cause  to  be  published  what  actually  appear*,  and 
should  be  held  responsible  therefor,  whether  he  was  individually  eoo^ 
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cerned  in  the  publication  or  not,  if  he  did  not  exercise  proper  care  and 
oversight  over  the  business  intrusted  to  his  servants." 

And  I  might  read  on. 

On  the  ground  of  "criminal  carelessness/' — ^that  is  not  an  untamiliai 
principle,  men  are  indicted  for  manslaughter  by  reason  of  careless  con- 
duct through  which  death  results. 

The  charge,  as  given,  we  think  covered  the  case  fairly  as  made  by 
the  evidence. 

We  think  the  case  was  fairly  tried ;  and,  there  being  no  error  that 
we  discovered  in  this  record,  this  judgment  must  be  affirmed. 

/.  B,  Waight,  C.  D.  Barrows  and  B,  G.  Smythe,  for  plaintiff  in  error. 

T,  W.  Phillips^  prosecuting  attorney. 

S.  M.  Hunter  and/.  B.  Jones ^  for  defendant  in  error. 


MECHANIC'S  LIEN  LAW. 

[Lacas  Circuit  Court,  February  1, 1898.] 
King,  Hayues  and  Parker,  JJ. 

•tk)AH  A.  Whitnby,  Assignee,  Etc.  v.  Jerome  Gii^Zr,  Arthur  H. 

HtxLL  AND  Isabel  M.  Barber. 

Scope  09  the  Act  oy  Aprh,  13, 1894  (91  O.  L.,  136). 

The  act  of  April  13,  1894,  (91  O.  I<.,  185)  to  amend  the  mechanic's  lien  law 
being  unconstitutional  and  void,  was  not  effective  to  repeal  the  law  in  force 
at  the  time  of  its  passage. 

Parker,  J.  (orally.) 

The  action  below  was  brought  by  the  defendant  in  error,  Jerome 
Gill,  against  the  defendants  in  error  Arthur  Hull  and  Isabel  M.  Barber. 
Afterward  Hull  made  a  general  assignment  for  the  benefit  of  his  qjeditors 
to  Noah  A.  Whitney,  who  defended  on  behalf  of  the  creditors  of  Hnll, 
and  who  now  on  the  same  behalf  prosecutes  error  in  this  court. 

The  claim  sued  on  was  for  work  performed  by  Gill  under  a  con- 
tract with  Hull,  the  principal  contractor,  in  repairing  and  reconstructinjt 
a  certain  buildinjr  for  Isabel  M.  Barber,  the  owner  thereof,  and  of  the 
lot  on  which  the  same  was  situated.  The  amount  of  the  claim  as  asserted 
in  the  petition  was  $243.80  and  interest.  The  petition  alleges  that 
Isabel  M.  Barber  had  in  her  hands  an  amount  of  money  sufficient  to 
satisfy  this  claim  which  money  was  due  from  her  to  the  principal  con- 
tractor, Hull,  under  her  contract,  and  the  performance  by  Gill  of  all 
things  required  to  perfect  a  lien  against  the  premises  as  provided  by  the 
act  to  amend  the  Mechanic's  lien  law,  passed  April  18,  1894,  (91  0.  L-. 
186,)  or  to  perfect  his  right  to  have  this  fund  applied  to  the  payment  of 
his  claim,  as  provided  by  said  law  before  the  amendatory  act  of  April  13, 
1894,  was  passed. 

An  answer  by  Hull,  which  appears  to  have  been  adopted  byhp 
assignee  and  upon  which  the  case  was  tried,  presents  an  issue,  which  is 
joined  by  reply,  as  to  the  amount  due  to  Gill,  admitting  only  |6.81  of  the 
claim,  but  it  does  not  controvert  the  facts  as  to  the  steps  taken  by  Gill 
to  perfect  his  lien  on  the  premises  or  his  right  to  the  money  in  the 
hands  of  Isabel  M.  Barber  and  due  to  Hall  under  his  contract.  How- 
evej,  the  question  as  to  Gill's  right  either  to  enforce  the  alleged  lig 

♦This  deoislon  is  followed  in  Blair  Brick  Ca  t.  WaUz,  post,  740. 
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upon  the  premises,  or  to  recover  these  funds  in  the  hands  of  Isabel  M. 
Barber,  necessarily  arose  upon  the  hearing  of  the  case. 

A  jury  was  empaneled  to  determine  the  issues  as  to  the  amount  due 
to  Gill  from  Hull  and  it  returned  a  verdict  in  favor  of  the  former  and 
against  the  latter  for  $211.81 . 

Afterward,  as  to  all  matters  and  issues  not  determined  by  the  ver- 
dict of  the  jury,  the  case  was,  by  agreement,  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  and  the  court  adjudged  that  these  funds  in 
the  hands  of  Isabel  M.  Barber  should  be  paid  into  court  and  applied  to 
the  payment : 

First,  of  the  costs. 

Second,  to  the  discharge  of  Gill's  claim. 
Third,  any  balance  to  Whitney  as  assignee  for  Hull. 
It  is  on  account  of  this  judgment  that  Whitney,  as  assignee,  prose- 
cutes error  here. 

The  agreed  statement  of  facts  upon  which  the  court  found  for  Gill 
and  gave  judgment  in  his  favor,  was  incorporated  into  a  bill  of  excep- 
tions, which  is  a  part  of  the  record  submitted  to  us,  and  is  in  the  words 
and  figures  following:  (omitting  the  introductory  clause :) 

"It  is  stipulated  by  and  between  the  plaintiff,  Jerome  Gill,  and  the 
defendant,  Noah  A  Whitney,  assignee,  that  the  facts  being  upon  the 
issues  between  them  are  as  follows,  to-wit : 

''1.  Arthur  H.  Hull  entered  into  a  contract  with  the  defendant 
Isabel  M.  Barber  for  the  reconstruction  of  her  building  known  as  Nos. 
217  and  219  Summit  street,  in  the  city  of  Toledo,  Ohio. 

"2.  That  the  said  Hull  duly  performed  said  contract  and  that  there 
was,  on  March  8,  1896,  and  is  now  due  and  owing  upon  said  contract 
from  the  said  Isabel  M.  Barber  the  full  sum  of  (243.80,  which  is  retained 
in  her  hands  awaiting  the  orders  of  the  court  as  to  who  is  entitled  to 
receive  the  same. 

"3.  That  the  plaintiff,  Jerome  Gill,  was  employed  as  a  sub-con- 
tractor by  the  said  Arthur  H.  Hull  to  perform  certain  work  and  labor  in 
connection  with  the  said  reconstruction  of  the  said  building,  and  for 
which  he  has  obtained  judgment  in  this  action  against  the  said  Hull  in 

the  sum  of  $ and  costs  herein,  taxed  at  ( , 

•'4.  That  on  the  3d  day  of  March,  1896,  after  the  entering  into  said 
contract  between  said  Gill  and  said  Hull  and  the  performance  of  the 
said  labor,  the  plaintiff  filed  with  the  recorder  of  Lucas  county,  Ohio,  an 
afiSdavit  containing  an  itemized  statement  of  his  account  and  the  value 
of  the  same  with  all  credits  thereon,  together  with  a  statement  of  the 
contract  under  which  the  same  was  performed,  and  the  time  when  the 
same  was  performed,  when  the  amount  thereof  should  have  been  paid^ 
and  a  description  of  the  premises  upon  which  the  buildings  were  situated, 
which  affidavit  was  recorded  in  the  Record  of  Liens  of  said  county.  A 
full  and  true  copy  of  said  affidavit  certified  as  such  was  on  the  3d  day  of 
March,  1896,  delivered  personally  to  the  said  Isabel  M.  Barber,  and  all 
formal  steps  required  by  the  mechanic  lien  laws  pertaining  to  sub-con- 
tractors prior  to  the  amendments  of  April  13,  1894,  were  duly  per- 
formed by  said  Gill  in  connection  with  his  said  claim. 

"6.  The  defendant,  Noah  A.  Whitney,  assignee,  was,  on  the  4th 
day  of  December,  1896,  duly  appointed  and  qualified  by  the  probate 
court  of  Lucas  county,  Ohio,  assignee  for  the  benefit  of  the  creditors  of 
Arthur  H.  Hull,  and  among  the  assets  assigned  to  him  by  the  said 
Arthur  H.  Hull  is  the  right  to  receive  from  the  said  Isabel  M.  Barber 
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any  interest  said  Hull  may  have  in  the  proceeds  of  the  contract  between 
the  said  Hull  and  the  said  Isabel  M.  Barber. 

Now  this  action  was  begun  before  the  case  of  Palmer  &  Crawford  v. 
Tingle,  and  Young  v.  The  Lion  Hardware  Co.,  55  O.  S.,  423,  had  been 
decided  by  the  Supreme  Court.  After  the  decision  in  those  cases  that 
the  act  of  April  13,  1894,  (91  O.  L.,  135)  in  so  far  as  it  gives  a  lien  on 
the  property  of  the  owner  to  sub  contractors  and  laborers  and  certain 
others,  is  unconstitutional  and  void,  Gill's  claim  of  a  lien  upon  the  prop- 
erty could  not  be  maintained,  but  it  is  insisted  on  his  behalf  that  his 
right  to  look  to  the  fund  as  provided  by  the  mechanic's  lien  law  before 
the  amendatory  statute  was  passed,  is  restored  to  him,  or,  more  accu- 
ratel5%  has  never  been  taken  away  or  suspended ;  that  the  attempt  to 
amend  and  provide  a  substitute  having  failed  and  it  being  apparent  that 
the  legislature  would  not  have  repealed  the  statute  giving  laborers  and 
material-men  a  right  to  pursue  and  secure  funds  of  the  head  contractor 
in  the  hands  of  the  owner  except  in  the  carrying  out  and  as  a  part  of 
their  purpose  to  provide  a  substitute  therefor,  the  part  of  the  act  which 
provides  for  the  repeal  of  the  old  law  falls  with  the  rest ;  that  all  parts 
are  alike  abortive  and  nugatory. 

This  is  the  real  question  here,  in  so  far  as  the  mechanic's  lien  law 
is  involved.  In  support  of  this  contention  we  are  cited  to  a  great  many 
decisions  of  courts  of  last  resort  in  other  states  and  to  some  text-books, 
and  these  authorities  amply  support  the  proposition  that  where  an  act 
repealing  another  act  and  providing  a  substitute  therefor  is  itself  invalid, 
the  repealing  clause  must  also  be  held  inoperative,  unless  it  shall  appear 
that  the  legislature  would  have  passed  the  repealing  clause  even  if  it  had 
not  provided  a  substitute  for  the  act  repealed. 

The  following  are  some  of  the  authorities  cited  upon  this  point : 

Sutherland  on  Statutory  Interpretation,  sees.  175-176 ;  State  ex  rel. 
V.  Smith,  48  O.  S.,  211 ;  Times  v.  State,  29  Ala.,  165 ;  State  v.  LaCross, 
11  Wis.,  51;  Stevenson  v.  Ry.  Co.,  6  Wis.,  605  ;  Child  v.  Shemar,  18  la., 
261 ;  People  v.  Triphain,  (N.  Y.)  8  Parker,  241 ;  Endlich  on  Inter- 
pretation of  Statutes,  sec.  192 ;  State  v.  Blend,  121  Ind.,  614 ;  Devoy  v. 
Mayor,  36  N.  Y.,  449,  457 ;  State  v.  Halleck,  14  Nev.,  202;  State  v.  Com- 
missioners, 38  N.  J.  L.,  320-322. 

Also  the  opinion  of  Judge  HoUister,  of  the  Hamilton  county,  Ohio, 
common  pleas  court,  in  the  case  of  Gorman,  Assignee,  v.  Bepler  et  al.,  7 
Ohio  Dec,  15,  where  the  precise  question  was  under  consideration  by 
that  learned  judge,  who  resolved  it  in  favor  of  the  proposition  that  the 
repealing  provisions  failed  with  the  other  provisions  of  the  act.  In  this 
opinion  other  authorities  are  cited  as  supporting  this  conclusion. 

Another  case  which  we  have  examined  is  that  of  The  Sprey  Lumber 
Co.  V.  The  Sault  St.  Marie  Savings  Bank,  77  Mich.,  199.  In  that  case 
the  statute  under  consideration  was  almost  identical  in  its  main  features 
with  the  statute  which  we  are  here  considering,  and  it  was  held  that  the 
principal  provisions  of  the  statute  failing,  because  of  their  unconstitu- 
tionality, resulted  in  the  repealing  clause  also  failing  so  that  the  old  stat- 
ute remained  in  force. 

On  behalf  of  plaintiflF  in  error  it  is  conceded  that  the  general  prop- 
osition above  stated  is  established  by  the  authorities,  but  it  is  contended 
that  it  is  inapplicable  here  because  it  is  said  that  beside  providing  differ- 
ent liabilities  for  the  owner  and  different  remedies  for  the  material  man 
and  laborer  who  served  or  furnished  to  a  head  contractor  and  not  to  the 
owner,  this  act  of  April  18, 1894,  substantially  alters  the  old  law  in  other 
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respects,  and  that  the  features  which  are  held  to  be  unconstitutional  and 
void  by  the  Supreme  Court  are  not  the  main  features  of  the  act.  That 
the  parts  and  provisions  held  unconstitutional  are  independent  of  and 
separable  from  these  other  important  provisions  which  are  not  obnoxious 
to  the  constitution,  and  that  therefore  such  other  provisions  may  be  and 
are  in  all  respects  valid  and  in  full  force. 

If  these  premises  are  correct,  then  there  would  seem  to  be  an  insup- 
erable difficulty  in  the  way  of  giving  efiEect  to  the  doctrine  above  set 
forth  as  to  the  repealing  provision.  Because  of  the  provision  of  Art.  II, 
sec.  16,  of  the  constitution  of  Ohio  that  "No  law  shall  be  revived  or 
amended,  unless  the  new  act  contain  the  entire  act  revived  or  the  sec- 
tion or  sections  amended ;  and  the  section  or  sections  so  amended  shall 
be  repealed,"  it  is  not  possible  to  give  a  partial  or  qualified  effect  to  this 
doctrine,  whereby  a  part  of  a  section  or  section  repealed  may  be  regarded 
as  in  force,  and  a  part  of  the  same  section  or  sections  as  amended  may 
also  be  regarded  as  in  force.  In  other  words,  parts  of  a  given  section  as 
amended  may  not  be  eliminated  because  unconstitutional  and  the 
remainder  allowed  to  stand,  and  at  the  same  time  provisions  in  the  same 
section  before  its  amendment  and  not  in  the  amended  section  be  given 
efiect.  Hither  the  amended  section  and  that  alone,  or  the  unamended 
section  and  that  alone  must  stand.  And  it  is  said  that  because  this  is  so, 
and  because  there  are  important  new  provisions  in  the  amended  section 
that  need  not  necessarily  fail  because  of  certain  abortive  provisions 
therein  we  are  not  authorized  to  hold  the  whole  invalid,  and  therefore 
cannot  give  effect  to  a  doctrine  that  would  recognize  the  old  law  as  in 
force.  What  cannot  be  done  by  express  legislative  action  may  not  be 
accomplished  by  judicial  construction. 

But  after  a  careful  examination  of  the  statutes  on  the  subject  of 
mechanics'  liens,  we  do  not  discover  any  material  or  important  changes 
made  bj^  the  act  of  April  18, 1894,  except  in  the  provisions  and  features 
held  to  be  invalid.  By  the  addition  of  the  words  "contractor  or  sub- 
contractor" in  sec.  8184,  Rev.  Stat.,  the  omission  of  the  word  "owner" 
from  sec.  8194  and  8196,  Rev.  Stat.,  the  dropping  out  of  sees.  8196,  8198, 
8199,  8201,  8202,  8208  and  8204,  Rev.  Stat.,  and  certain  other  slight 
changes  of  phraseology,  and  sections  supplemental  to  sec.  8185,  Rev. 
Stat.,  the  law  is  made  to  provide  that  a  lien  may  be  taken  by  a  lab- 
orer, material-man,  or  sub-contractor  upon  the  structure  or  premises, 
though  the  materia  or  labor  may  have  been  furnished  to  a  contractor 
and  not  to  the  owner,  and  the  owner  may  have  paid  the  person  with 
whom  he  contracted  in  full,  in  good  faith,  and  without  any  knowledge  of 
the  claims  of  such  material-men  or  laborers — ^whereas  before  the  amend- 
ment of  April  18,  1894,  such  material  men  could  only  proceed  by  a 
method  similar  in  effect  to  the  process  of  garnishment  to  reach  the  funds 
of  the  contractor  in  the  hands  of  the  owner,  and  by  the  amendment  and 
repeal,  this  privilege  is  taken  away  from  them. 

I  repeat,  we  have  been  unable  to  discover  any  other  substantial 
change  in  the  law  accomplished  by  the  amendment,  and  after  careful 
consideration  of  the  matter,  we  adopt  the  view  of  the  court  below,  hold- 
ing that  the  law  as  it  stood  before  was  not  effected  by  the  act  of  April 
18, 1894,  and  that  the  court  did  not  err  in  holding  that  Gill  had  perfected 
his  right  to  have  this  fund  applied  upon  his  claim. 

When  we  come  to  consider  the  long-established  policy  of  the  legis- 
lature with  respect  to  the  claims  of  laborers  and  material-men,  eridenced 
by  the  mechanics  lien  law  and  other  statutes,  we  cannot  bring  ourselves 
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to  think  that  the  legislature  would  have  contemplated  depriving  the 
material-men  and  laborers  employed  by  contractors  of  all  right  or  oppor- 
tunity to  secure  and  obtain  satisfaction  of  their  claims ;  a  result  which 
must  follow  if  neither  the  new  nor  the  old  law  as  to  such  persons  is  in 
force. 

We  also  fifad  ground  for  affirming  this  judgment  in  sec.  6855,  Rev. 
Stat.  This  has  not  been  discussed  to  us  by  counsel ;  but  after  a  careful 
consideration  of  the  terms  of  this  section,  we  think  it  applies  to  the  case 
in  hand.  This  section  is  a  part  of  the  statute  on  the  subject  of 
insolvent  debtors  and  reads  in  part  as  follows: 

''All  taxes  of  every  description  assessed  against  the  assignor  upon 
any  personal  property  held  by  him  before  his  assignment,  shall  be  paid 
by  the  assignee  or  trustee  out  of  the  proceeds  of  the  property  assigned  in 
preference  to  any  other  claims  against  the  assignor  :ind  every  person  who 
shall  have  performed  any  labor  as  an  operative  in  the  service  of  the  as- 
signor, shall  be  entitled  to  receive  out  of  the  trust  funds,  before  the  pay- 
ment of  the  other  creditors,  the  full  amount  of  the  wages  due  to  such 
person  for  such  labor  performed  within  twelve  months  preceding  the 
assignment,  not  exceeding  three  hundred  dollars." 

By  the  agreed  statement  of  facts  it  appears  to  us  that  this  daim  is 
for  labor — ^performed  by  an  operative  in  tiie  service  of  this  assignor 
within  twelve  months  of  the  time  the  assignment  was  made.  The 
assignee  was  appointed  December  4, 1896,  and  all  of  the  work  appears  to 
have  been  performed  after  December  26,  1895,  and  the  claim  does  not 
exceed  $300 — it  was  $248.80.  The  assignee  does  not  bring  forward  or 
assert  any  other  labor  claims  that  would  have  a  right  to  participate  in  the 
distribution  of  this  fund,  nor  does  any  one  else  seek  to  intervene  with 
such  claim,  and  therefore  we  conclude  that  the  court  was  right  under 
this  section  of  the  statute  in  awarding  sufficient  of  this  fund  to  the 
defendant  in  error,  Gill,  to  satisfy  his  claim.  The  judgment  of  the 
court  below  will  therefore  be  affirmed. 

Hurd,  Brumback  &  Thatcher,  for  plaintiff  in  error. 

W.  H.  A.  Read,  for  defendant  in  error. 


MASTER  AND  SERVANT— NEOLIOBNCE-PLBADINO. 

[Lucas  Circnit  Court,  February  7, 1898.] 
King,  Haynes  and  Parker,  JJ. 

Hbnrt  Stbwart,  a  Minor,  by  his  next  Pribnd,  Julia  Van  Sicklb, 
V.  Thb  Toledo  Bridgb  Co. 

L  PaILURB  09  PBTITION  to  AvBR  that  MaSTBR    had    NonCB    09    DBFBCT    IK 

Machinbry. 
Where  an  action  by  a  servant  against  his  master,  charges  the  master  with  neg- 
ligence in  provioing  defective  appliances  whereby  the  servant  was  injnrra, 
and  the  petition  is  defective  Mcanse  not  containing  an  averment  that  the 
master  had  notice  or  knowledge,  or  onght  to  have  had,  of  snch  defect  in  the 
ai>pliances»  bat  the  netition  is  not  demurred  to,  and  the  proofs  are  received 
without  objection  tnat  they  tend  to  establish  such  fact  not  alleged,  the 
reviewing  court  will  look  beyond  the  pleading  and  determine  whether  the 
proofs  establish  such  notice  to,  or  knowledge  of  the  master. 
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2.  Upon  Motion  to  Direct  a  Verdict  the  Court  is  not  A^thoriseo  to 
Weigh  the  Evidence. 

Upon  a  motion  to  direct  a  verdict  the  conrl  is  not  authorized  to  weigh  the  evi- 
dence; if  there  is  evidence  tending  to  sustain  plaintiff's  case  on  all  points, 
no  matter  how  slight,  the  case  must  be  submitted  to  the  jury;  and,  for  the 
purpose  of  the  motion,  everything  is  admitted  which  the  evidence  in  any 
degree  tends  to  prove,  and  this  involves  and  includes  any  and  every  conclu- 
sion which  a  jury  might  fairly  and  reasonably  deduce  from  the  evidence 

3.  Inspection  op  Apfuances  to  Determine  Whether  they  are  Safe,  does. 
NOT  Exonerate  the  Master  from  Rbsponsibiuty. 

An  inspection  of  appliances  procured  by  the  master  to  determine  whethei  such 
appliances  are  safe  and  fit  tor  a  certain  use  will  not  exonerate  the  master 
from  responsibility  to  a  servant  who  is  directed  to  and  does  devote  such 
appliances  to  a  use  not  considered  or  contemplated  by  such  inspection  and 
totally  different  from  the  use  with  respect  to  which  such  inspection  was  made. 

4.  Negligence  may  be  Inferred  from  the  Mere  Pact  that  there  was  a 
Defect  and  an  Accident. 

Negligence,  or  knowledge  as  an  element  of  negligence,  may  not  be  inferred  from 
the  mere  fact  that  there  was  a  defect  and  an  accident  consequent  upon  it 

5.  In  Providing  Appliances  the  Master  is  Bound  to  Exercise  Rbasonabx«e 
Care  Only. 

In  providing  suitable  and  safe  appliances  the  master  is  bound  to  the  exercise  of 
reasonable  care  only.  The  servant  assumes  all  risks  of  latent  defects  of 
which  the  master  was  ignorant,  unless  the  master  was  negligent  in  not  dis- 
covering the  same. 

Parker,  J.    (orally.) 

The  plaintifE  in  error,  a  minor,  about  eighteen  years  of  i^e,  suing 
by  his  next  friend,  was  plaintiff  below,  and  the  defendant  in  error,  an 
incorporated  company,  was  defendant  below.  Omitting  certain  introduc- 
tory and  formal  allegations  of  the  petition,  it  reads  as  follows : 

"At  the  times  hereinafter .  named  plaintiff  was  in  the  employ  of 
defendant  and  under  the  supervision  of  its  officers  and  managers. 

"Plaintiff  was  engaged  in  the  occupation  of  painting  on  the  bridge 
known  as  the  up-river  bridge,  and  worked  upon  scaffolding  and  supports 
provided  and  furnished  by  defendant. 

*'That  by  reason  of  the  neglect  and  carelessness  of  defendant  it  per- 
mitted and  allowed  to  be  placed  into  the  construction  of  said  bridge  a 
certain  rod  of  iron  which  was  wholly  defective  and  unsafe  and  not  fit  for 
use.  That  while  at  work  upon  said  scaffolding — ^which  was  suspended 
in  part  from  this  defective  rod  and  without  any  fault  or  neglect  on  plain- 
tiff 's  part,  and  without  any  knowledge  on  his  part  of  such  defect,  said 
defective  iron  suddenly  broke,  thus  causing  plaintiff  to  fall  a  long  dis- 
tance, to-wit,  thirty-seven  and  one-half  feet,  into  the  Maumee  river  and 
upon  logs  floating  therein,  breaking  his  right  leg  above  the  knee  and 
otherwise  greatly  injuring  him  and  causing  him  great  loss  in  time  and 
money  and  much  pain,"  etc.,  for  which  he  asks  judgment  in  an  amount 
named. 

The  answer  denies  negligence  and  alleges  that  the  plaintiff 's  injuries 
were  received  through  the  fault  of  a  fellow  servant  and  through  plain- 
tiff's contributory  negligence. 

These  allegations  of  new  matter  are  denied  by  a  reply. 

Upon  the  plaintiff  resting  his  case,  the  jury  was  directed  by  the 
court  to  return  a  verdict  for  defendant,  which  was  done.  On  this  verdict 
judgment  was  rendered,  and  on  account  of  this  action  of  the  court 
error  is  prosecuted  here. 
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It  will  be  observed  that  the  petition  contains  no  averment  that  the 
defendant  had  notice  of  the  defect,  or  knowledge  thereof,  or  ought  to 
have  had ;  nor  do  we  find  any  averment  that  may  be  regarded  as  a  sub- 
stitute therefor.  The  general  charge  that  "by  reason  of  the  neglect  and 
carelessness  of  defendant  it  permitted  and  allowed"  the  defective  rod  to 
be  used  in  the  construction  of  the  bridge,  is  not  suflScient.  This  charge 
of  negligence  is  in  the  nature  of  a  conclusion.  Whether  the  act  was 
negligent  depends,  partially  at  least,  upon  whether  the  defendant  had 
knowledge  or  notice  of  the  defect,  or  by  the  exercise  of  reasonable  care 
ought  to  have  discovered  it.  Certain  rules  upon  this  subject  are  laid 
down  in  Wood  on  the  Law  of  Master  and  Servant,  sec.  414,  and  are 
quoted  with  approval  by  Judge  Minshall  in  his  opinion  in  Coal  &  Car* 
Co.  V.  Norman,  49  O.  S.,  698,  a  part  of  which  reads  as  follows: 

"The  servant,  in  order  to  recover  for  defects  in  the  appliances  of  the 
business,  is  called  on  to  establish  three  propositions  :  1.  That  the  appli- 
ance was  defective.  2.  That  the  master  had  notice  thereof,  or  knowl- 
edge, or  ought  to  have  had.  3.  That  the  servant  did  not  know  of  the 
defect,  and  had  not  equal  means  of  knowing  with  the  master.*' 

Then  Judge  Minshall  proceeds  to  say  :  "and  it  is  elementary  in  the 
law  of  pleading  that  whatever  a  party  is  required  to  prove  in  order  to 
make  out  his  claim,  must  be  averred." 

The  part  lacking  in  this  petition  is  that  required  by  the  second  rule 
stated  above:  "That  the  master  has  notice  thereof,  or  knowledge,  or 
ought  to  have  had."  No  advantage  was  taken  of  this  defect  in  the  peti- 
tion by  demurrer  or  otherwise,  and  no  objection  was  interposed  to  the 
introduction  of  any  evidence  upon  the  trial  on  the  ground  that  it  tended 
to  prove  this  element  of  notice  or  knowledge  as  to  which  there  was  no 
averment ;  and  therefore  we  look  into  the  record  to  see  whether  there 
was  any  evidence  tending  to  prove  this  as  well  as  the  other  facts  neces- 
sary to  be  established  by  the  plaintiff  to  make  out  his  case. 

In  the  consideration  of  this  question  we  apply  certain  rules  deduced 
from  the  decisions  of  the  Supreme  Court  of  this  state,  as  follows :  that 
upon  a  motion  to  direct  a  verdict  the  court  is  not  authorized  to  weigh  the 
evidence;  if  there  is  evidence  tending  to  sustain  plaintiff^'s  case  on  all 
points,  no  matter  how  slight,  the  case  must  be  submitted  to  the  jury ; 
and,  for  the  purpose  of  the  motion,  everything  is  admitted  which  the 
evidence  in  any  degree  tends  to  prove,  and  this  involves  and  includes 
any  and  every  conclusion  which  a  jury  might  fairly  or  reasonably  deduce 
from  the  evidence. 

Now  the  evidence  in  this  case  discloses  that  the  plaintiff  was  em- 
ployed by  defendant  as  one  of  a  gang  of  painters  to  paint  a  certain  bridge 
erected  by  defendant  over  the  Maumee  river  at  Fassett  street,  Toledo, 
Ohio.  The  construction  of  the  bridge  had  been  completed  about  forty- 
five  days  before  the  plaintiff  and  the  other  painters  with  whom  he  was 
working  had  been  put  to  work.  In  the  meantime  another  gang  of  painters 
had  covered  the  bridge  with  one  coat  of  paint,  working  upon  a  swinging 
scaffold  of  the  same  kind  and  fastened  to  the  bridge  in  the  same  way  as 
that  used  by  the  plaintiff  and  the  gang  with  which  he  was  at  work,  and 
the  latter  were  applying  the  second  coat  of  paint  to  the  bridge.  The 
framework  of  the  bridge  was  of  iron  and  steel,  and  there  were  used  in  its 
construction  certain  sted  rods  from  seven-eights  of  an  inch  to  one  and 
one-eight  inches  in  diameter,  and  perhaps  twenty-five  or  thirty  feet  long, 
which  extended  across  the  bridge  from  side  to  side  obliquely  itnde'  "  ^  " 
or  "  I  "  beams  upon  which  the  plank  floor  rested,  and  these  rods  passea 
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through  and  were  fastened  to  certain  floor  beams  upon  which  the  "  I " 
beams  rested,  the  principal  use  of  such  rods  being  to  strengthen  the  bridge 
for  the  resistence  of  lateral  strains  produced  by  wind,  the  currents  of  the 
river  and  perhaps  other  causes.  These  rods  were  near  to  the  "  I "  beams 
of  the  bridge,  within  a  few  inches,  so  near  that  in  painting  the  upper  sur- 
faces of  the  rods  where  they  crossed  such  beams  it  was  necessary  for  the 
painters  to  hold  their  brushes  horizontally.  The  staging  or  swinging 
scaffold  used  by  the  painters  consisted  of  planks  extending  across  the 
bridge  beneath  it,  and  held  in  position  by  ropes  fastened  thereto  and  to 
these  rods  above,  and  the  scaffold  was  fitted  with  ropes,  pulleys  and  tackle 
which  admitted  of  its  being  raised  or  lowered  as  occasion  should  arise  in 
the  progress  of  the  work  of  painting.  Two  or  more  of  these  planks  being 
so  fiked  in  a  certain  locality,  two  or  more  would  be  fastened  and  swung 
in  the  same  way  at  such  a  distance  from  the  others  as  would  admit  of 
other  planks  being  laid  from  one  to  the  other,  and  the  latter  could  be 
moved  along  on  the  frame  made  by  the  former  tp  suit  the  convenience  of 
the  painters  at  their  work. 

The  scaffolding  was  prepared  for  the  use  of  several  persons,  we  do 
not  know  how  many,  but  certainly  two  if  not  more,  at  the  same  time. 
While  plaintiff  was  upon  this  scaffold  in  the  discharge  of  his  duty  as  an 
employee  of  the  defendant,  one  of  these  rods  to  which  the  ropes  holding 
one  comer  of  the  scaffold  were  fastened,  suddenly  gave  way —broke  off — 
whereby  that  part  of  the  scaffold  on  which  plaintiff  was  standing  fell,  and 
he  was  precipitated  to  the  river  below,  falling  upon  a  raft  of  logs,  break- 
ing his  leg  and  otherwise  injuring  his  person. 

Plaintiff  was  the  only  person  on  this  part  of  the  scaffold  at  the  time 
it  fell.  There  seemed  to  be  no  unusual  strain  upon  the  rod  at  the  time. 
Its  breaking  seems  to  be  inexplicable  upon  any  theory  other  than  that  of 
a  defect  in  the  rod,  for  it  seems  that  a  sound  rod  of  that  size  would  have 
sufficient  strength  to  withstand  the  strain  then  upon  this  rod. 

It  appears  that  the  materials  for  this  scaffold  were  furnished  by  the 
defendant,  and  that  a  foreman  who  had  charge  of  the  construction  and 
painting  of  the  bridge,  directed  plaintiff  and  his  fellow  workmen  to  fasten 
the  scaffold  to  these  rods  precisely  as  they  did  fasten  the  same,  audit  was 
the  duty  of  this  same  foreman  to  see  to  the  removal  of  defective  parts  of 
the  bridge  and  the  replacement  thereof  by  parts  not  defective. 

The  plaintiff  also  introduced  evidence  to  the  effect  that  the  defend- 
ant had  in  its  employ  during  the  construction  and  erection  of  this  bridge 
one  V.  A.  Haas,  whose  duty  it  was  to  inspect  the  rods  and  other  parts  of 
this  bridge,  and  who  did  inspect  this  rod,  and  that  the  plaintiff  was  not 
under  the  orders  or  control  of  said  Haas. 

Robert  H.  Finch,  an  employee  of  defendant,  testifies  to  the  inspection 
having  been  made  by  Haas,  and  also  to  inspections  of  the  rod  by  a  person 
in  the  employ  of  the  company  who  furnished  the  unfinished  rod  to  the 
defendant,  and  also  to  an  inspection  made  by  a  person  in  the  employ  of 
the  city,  but  as  this  witness  does  not  appear  to  have  had  personal  knowl- 
edge of  any  of  these  inspections,  we  base  no  conclusions  upon  his  testi- 
mony with  respect  thereto.  However,  his  testimony  to  the  effect  thar 
Haas  was  employed  to  make  the  inspection,  and  that  he  was  a  competed 
inspector,  must  receive  consideration. 

More  definite  testimony  as  to  the  employment,  qualification  and  duties 
of  Haas  and  of  an  actual  inspection  made  by  him,  is  given  by  James  A. 
Huston,  the  president  of  the  defendant  company.  In  the  course  of  the 
trial  it  was  afrreed  that  if  Tames  A.  Huston  were  personally  present  be 
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would  testify  to  certain  things,  and  those  things  were  reduced  to  writing 
and  introduced  in  evidence  by  the  plaintiff  as  the  testimony  of  Huston  as 
follows : 

•'  I  am  president  of  The  Toledo  Bridge  Company.  The  Toledo  Bridge 
Company  has  always  had  an  inspector.  His  name  is  V.  A.  Haas.  It  was 
his  business  and  duty  to  inspect  all  workmanship  and  material  going  into 
the  Fassett  street  bridge.  He  has  been  inspector  for  us  ever  since  the 
company  was  organized,  and  was  the  inspector  for  the  Smith  Bridge  Com- 
pany before  that  time.  He  was  a  competent,  careful  inspector.  He  in- 
spected the  rod  which  broke.  It  was  his  duty  to  inspect  it.  The  way 
the  scaffolding  was  upon  which  Stewart  was  painting  when  he  fell  was 
the  usual  way  to  paint  bridges  from.  The  rod  which  broke  had  been 
painted  once  since  it  had  been  in  position  in  the  bridge,  and  Stewart  was 
giving  it  its  second  coat  when  it  broke.  Henry  Stewart  was  not  under 
the  orders  and  control  of  said  V.  A.  Haas,  but  was  under  the  control  and 
orders  of  ESen  Hamlin,  his  foretnan." 

Now.  the  particular  questions  presented  and  debated  here  are  whether 
there  was  any  testimony  tending  to  show  that  the  defendant  had  actual 
notice  or  knowledge  of  this  alleged  defect  in  the  rod,  or  was  chargeable 
with  notice  thereof,  and  whether  it  discharged  its  whole  duty  by  employ- 
ing a  competent  person  to  inspect  the  material  used  in  the  construction 
of  the  bridge? 

We  will  first  discuss  the  question  as  to  the  effect  of  employing  an 
inspector. 

It  is  argued  on  behalf  of  defendant  that  it  has  done  all  that  the  law 
requires  of  it  in  the  premises  to  avoid  responsibility  for  defects,  by  em- 
ploying a  competent  inspector  and  instructing  him  to  inspect  the  mate- 
rial and  see  to  it  that  only  proper  materials  were  used  in  the  construction 
of  the  bridge  ;  and  that  such  inspector  was  a  fellow  servant  of  the  plain- 
tiff, so  that  if  he  neglected  or  failed  in  his  duty,  and  by  his  fault  this  de- 
fective rod  was  pla^  or  allowed  to  remain  in  this  bridge,  because  of  the 
well-settled  rules  as  to  injuries  resulting  from  the  fault  of  fellow  servants, 
the  plaintiff  has  no  remedy  against  the  defendant.  In  support  of  this 
claim  we  are  cited  to  L.  S.  &  M.  S.  Ry.  Co.  v.  Lamphere,  4  Ohio  Circ. 
Dec,.  26  ;  C.  &  X.  Ry.  Co.  v.  Webb,  12  O.  S.,  475;  Railroad  Co.  v.  Fitz- 
patrick,  42  0.  S.,  818. 

It  follows  from  these  cases  that  where  the  inspector  and  the  person 
injured  are  fellow  servants,  and  the  inspection  is  as  to  a  use  by  such 
injured  person,  of  the  article  inspected,  he  cannot  recover  from  the  com- 
mon master  even  if  the  inspector  shall  fail  to  faithfully  or  properly  per- 
form his  duty  whereby  the  injury  results.  But  it  does  not  follow  from 
these  decisions  that  one  who  is  employed  to  inspect  rods  going  into  the 
construction  of  a  bridge  to  determine  whether  they  are  suitable  for  the 
use  for  which  they  are  designed,  is  the  fellow  servant  of  one  who  is 
called  upon  long  after  to  work  upon  such  bridge,  and  is  directed  in  the 
performance  of  such  work  to  use  such  rods  in  a  way  not  contemplated 
or  designed  in  the  construction  of  such  bridge  nor  taken  into  account 
by  such  inspector  in  the  inspection  thereof.  An  inspector  whose  duty  it 
was  to  determine  whether  this  rod  was  fit  to  withstand  the  strain  put 
upon  it  by  lateral  motion  of  the  bridge,  caused  by  wind,  or  water,  or 
other  causes,  might  not  be  called  upon  to  say  whether  it  Would  stand 
the  strain  of  such  a  weight  put  upon  it  as  that  of  the  scaffolding  dnd  these 
men.  It  is  apparent  that  the  strains  are  entirely  different  in  character, 
and  they  may  be  as  widely  different  in  degree.    The  inspector  might 
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very  properly  decide  that  the  rod  was  fit  and  proper  for  the  strengthen- 
ing of  the  bridge  as  designed,  and  yet,  if  the  question  was  put  to  him, 
he  might  say  that  it  was  wholly  unsafe  as  a  support  of  the  weight  of 
this  scaffolding  and  these  men.  If,  then,  the  decision  of  this  latter 
question  was  not  submitted  to  him,'  and  was  not  made  any  part  of  his 
duty,  how  can  it  be  said  that  his  employment  should  affect  in  any  way 
the  right  of  the  plaintiff  or  the  responsibility  of  the  defendant,  when 
the  rod  is  devoted  to  this  different  use  ? 

It  does  not  appear  that  the  inspector  was  called  upon  to  inspect  or 
test  the  rod  with  respect  to  this  use.  Neither  does  it  appear  that  the 
rod  was  unfit  for  its  use  as  a  part  of  the  support  of  the  bridge.  So  far 
as  we  are  informed,  it  may  have  been  fit  for  the  latter  use  and  unfit  for 
the  former. 

Another  element  that  may  affect  this  question  of  inspection  is  that 
of  time.  When  the  inspection  of  this  rod  was  made  does  not  distinctly 
appear,  but  it  is  fairly  inferable  from  the  evidence  that  it  was  made 
while  the  bridge  was  in  the  process  of  erection,  probably  before  the  rod 
was  used  in  the  bridge. 

Now  can  it  be  said  that  such  an  inspection,  with  no  duty  to  renew 
it,  would  exonerate  the  master  from  all  liability  to  those  who  may  be 
employed  to  work  upon  the  bridge,  though  they  use  it  as  contemplated, 
if  such  use  occurs  montbs  or  years  after  its  erection  and  after  the 
inspection  thus  made?  We  do  not  think  the  authorities  warrant  such  a 
conclusion.  Indeed  there  is  much  authority  that  sustains  a  rule  which 
seems  to  us  to  be  reasonable  and  just  but  which  cannot  be  easily  recon- 
ciled with  the  rule  laid  down  in  the  Ohio  cases  cited.  The  rule 
in  many  other  states  is  to  the  effect  that  the  duty  of  furnishing 
safe  appliances  and  machinery,  cannot  be  delegated  by  the  master  so 
as  to  shift  from  him  or  relieve  him  of  his  responsibility  to  his  servant 
in  the  premises.  That  the  inspector  or  other  person  to  whom  such 
duty  is  delegated  becomes  the  agent  of  the  master  and  his  negligence 
for  fault  is  ^e  negligence  or  fault  of  the  master.  The  rule  is  stated  in 
various  ways  in  the  authorities,  for  instance  in  7  American  and  English 
Encyclopedia  of  Law,  at  page  880 : 

**It  is  the  duty  of  a  master  not  only  in  the  first  instance  to  make 
reasonable  efforts  to  supply  his  employees  safe  and  suitable  machinery, 
tools,  etc.,  but  also  thereafter  to  make  like  efforts  to  keep  such  machin- 
ery, etc.,  in  safe  and  serviceable  condition,  and  to  that  end  he  must 
make  all  needful  inspections  and  examinations." 

In  a  note,  it  is  said:  "A  person  performing  this  duty  is  not  a  fellow 
servant."  In  support  of  that  proposition  there  are  a  great  many  author- 
ities cited. 

•'In  Fuller  v.  Jcwett,  80  N.  Y.,  46  (1  Am.  &  Eng.  R.  R.  Cas.,  109), 
the  point  raised  was  whether  the  machinists  of  a  railroad  company,  who 
are  employed  to  manufacture  and  repair  its  engines,  are  properly  to  be 
considered  coemployees  of  engineers  employed  to  run  those  engines. 
The  decision  was  that  they  were  not." 

"One  charged  with  keeping  machinery  in  safe  condition  is  not  a 
fellow  servant  with  him  who  operates  it,  in  the  sense  which  would 
relieve  a  corporation  from  liability,  when  the  latter  is  injured  by  the 
negligent  performance  of  his  duties  by  the  former.  Houston,  etc.,  Ry. 
Co.  V.  Marcellus,  69  Tex.,  834." 

"If  no  one  is  appointed  by  a  railway  company  to  look  after  the  con- 
dition of  its  cars  and  see  that  the  machinery  and  appliances  used  to 
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move  and  stop  them  are  kept  in  repair  and  in  good  working  order,  it 
is  liable  for  the  injuries  caused  thereby.  If  one  is  appointed  by  it 
charged  with  that  duty,  and  the  injuries  result  from  his  negligence  in  its 
performance,  the  company  is  liable.  He  is,  so  far  as  that  duty  is  con- 
cerned, the  representative  of  the  company.  Northern  Pac.  Ry.  Co.  v. 
Herbert,  116  U.  S.,  642." 

Again  on  page  834,  vol.  7,  Encyclopedia  of  American  &  English  Law, 
under  the  head  of  **Criterion  of  Fellow  Servants." 

**The  true  rule  for  determining  who  are  fellow  servants  is  to  be 
determined,  not  from  the  grade  or  rank  of  the  offending  or  injured  ser- 
vant, but  is  to  be  determined  by  the  character  of  the  act  being  per- 
formed by  the  offending  servant.  If  it  is  an  act  that  the  law  implies  a 
contract  duty  upon  the  part  of  the  employer  to  perform,  then  the  offend- 
ing employee  is  not  a  servant,  but  an  agent;  but  as  to  all  other  acts  they 
are  fellow-servants." 

In  support  of  this  proposition  a  great  many  authorities  are  cited 
and  certain  illustrations  given  in  the  notes.  As  pertinent  to  certain  of 
these  remarks  upon  what  may  be  deemed  fair  qualifications  of  the  rule 
adopted  in  Ohio,  I  call  attention  to  the  case  of  Arkerson  v.  George  W. 
Dennison,  117  Mass.,  407,  the  syllabus  of  which  case  reads  as  follows : 

"In  an  action  by  a  workman  against  his  employer  for  personal  injur- 
ies caused  by  the  fall  of  a  staging  upon  which  the  plaintiff  was  at  work 
repairing  a  building,  the  evidence  tended  to  show  that  the  plaintiff  went 
onto  the  staging  by  the  defendant's  direction;  that  the  staging  was 
insecure  in  consequence  of  being  constructed  of  tinsuitable  materials,  or 
by  neglect  to  fasten  it  together  sufficiently;  that  the  staging  was  built 
before  the  plaintiff  began  work,  by  persons  who  were  afterwards  his 
fellow  workmen;  and  that  the  defendant  directed  what  lumber  was  to  be 
used  therefor.  It  was  not  contended  that  the  staging  was  built  under 
the  direct  personal  supervision  of  the  defendant,  but  there  was  evidence 
that  he  superintended  the  work  generally:  Held,  that  the  jury  would 
be  warranted  in  finding  a  verdict  for  the  plaintiff." 

After  discussing  certain  general  principles  applicable  to  cases  o*  this 
character,  Wells,  J.,  in  the  course  of  his  opinion,  at  page  412,  says: 

"The  negligence  of  fellow-workmen,  tor  which  the  master  is  held 
to  be  exempt  from  responsibility,  is  negligence  in  respect  to  that  which 
the  workmen  undertook  or  were  set  to  do.  When  the  preparation  of  the 
appliances  is  neither  entrusted  to  nor  assumed  by  them,  the  master  may 
be  held  guilty  of  negligence,  if  defective  appliances  are  furnished,  even 
though  the  workmen  themselves  are  employed  in  the  preparation  of 
them.  In  such  case,  negligence  appearing,  it  is  a  question  of  fact  for 
the  jury  whether  that  negligence  was  in  respect  of  what  was  done  or 
undertaken  by  the  fellow-workmen,  or  was  the  negligence  of  the  master.'* 
In  view  of  the  trend  of  the  authorities  on  this  subject,  we  do  not  feel 
disposed  to  apply  the  doctrine  of  the  Ohio  cases  cited  to  cases  to  which 
it  is  not  clearly  applicable. 

Coming  now  to  the  question  whether  there  is  any  evidence  tending 
to  show  that  the  defendant  had  notice  or  knowledge  of  this  defect  in  the 
rod  (for  that  there  was  a  defect  we  assume  as  we  feel  bound  to  in  the 
consideration  of  this  case — since  there  was  testimony  tending  to  show  it,) 
or  showing  that  it  ought  to  have  known  of  it,  and  therefore  is  chargeable 
the  same  as  if  it  actually  knew,  how  does  the  case  stand? 

It  mtist  be  remembered  that  negligence,  or  knowledge  as  an  element 
of  negligence,  may  not  be  inferred  from  the  mere  fact  that  there  was  a 
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defect  and  an  accident  consequent  upon  it.  The  plaintiff  is  bound  to 
make  out  his  case  affirmatively  by  evidence.  There  is  no  evidence  tend- 
ing to  show  that  any  responible  agent  or  officer  of  the  company  whose 
knowledge  would  be  its  knowledge,  knew  of  this  defect  in  the  rod. 

The  master  is  not  an  insurer  of  the  perfection  of  the  machinery  and 
appliances  furnished  to  servants  to  be  used  in  their  work.  He  is  not 
responsible  for  hidden  defects  of  which  he  had  no  knowledge,  unless  by 
the  exercise  of  reasonable  care  such  defect,  would  have  become  known 
to  him.  In  providing  suitable  and  safe  machinery  and  appliances,  he  is 
bound  to  the  exercise  of  reasonable  care  only.  And  the  servant  assumes 
all  risk  of  latent  defects  of  which  the  master  was  ignorant,  unless  the 
master  was  negligent  in  not  discovering  the  same.  The  only  direct  evi- 
dence submitted  as  to  the  appearance  of  the  alleged  defect  has  reference 
to  the  appearance  of  the  ends  of  the  iron  at  the  point  of  fracture  after 
the  break  occurred.  Giving  to  this  the  most  favorable  construction  for 
the  plaintiff,  it  will  bear,  it  tends  to  show  no  more  than  that  there  was 
an  old  crack  or  partial  fracture  in  the  upper  surface  and  part  of  the  rod 
at  the  point  where  it  gave  way,  extending  into  the  rod  from  one-fourth 
of  an  inch  to  one-half  the  diameter  of  the  rod.  Witnesses  say  that  this 
was  indicated  by  the  surfaces  of  that  part  of  the  fracture  being  darker 
than  the  remainder  of  the  surfaces  at  the  place  of  fracture.  While  the 
testimony  upon  this  point  is  uncertain  and  conflicting,  we  give  to  it,  as 
before  remarked  and  as  the  rule  requires,  the  construction  most  fovorable 
to  the  plaintiff. 

But  this  is  not  enough.  Has  it  been  made  to  appear  affirmatively 
or  is  there  any  evidence  tending  to  prove  that  the  defect,  if  it  existed, 
was  obvious  or  might  have  been  discovered  by  the  master  by  reasonable 
care?  For  while  the  question  whether  the  defect  was  discoverable  by 
the  exercise  of  such  care  is  for  the  jury,  the  court  is  not  bound  to  sub- 
mit thequestion  to  the  jury  unless  the  evidence  tends  to  show  that  it 
was  so.  We  are  of  the  opinion  that  the  evidence  not  only  falls  short  ot 
showing  or  tending  to  show  this  affirmatively,  but  that,  on  the  contrary, 
it  tends  to  prove,  and  that  very  clearly,  that  the  defect,  if  it  existed,  was 
of  that  latent  and  secret  character  that  must  have  eluded  the  most  care- 
ful and  searching  examination  and  scrutiny.  I  call  attention  to  the  evi- 
dence on  this  point,  since  there  is  but  little  of  it. 

Louis  Highland,  (pp.  27-8  record)  testifies : 

"Q.  Is  it  not  a  fact  that  if  you  were  painting  an  iron  rod  any 
break  that  was  at  all  black  might  be  discoverable  so  as  to  be  seen  at 
once  ?  A.  That  would  be  according  whether  there  was  any  paint  marks 
in  there  or  not ;  the  break  might  have  been  so  closed  that  the  paint 
would  not  run  in. 

James  Daley,  at  page  54,  testifies  as  follows : 

Q.  If  the  break  was  large  enough  to  be  seen,  the  paint  would  run 
in,  wouldn't  it?    A.     Yes ;  if  it  could  be  seen." 

Here  is  a  witness  for  plaintiff  who  testified  to  the  dark  appearance 
of  the  break  or  fracture,  indicating  to  him  that  there  was  an  old  crack  or 
fracture.  It  appears  further  along  in  the  testimony  of  this  witness  that 
if  there  was  in  fact  any  fracture  there,  it  was  so  close  that  no  paint  ran 
into  it  when  the  first  coat  of  paint  was  applied  to  this  rod  by  the  gang 
of  painters ;  yet  he  says  the  fracture  could  not  have  been  seen  if  not 
large  enough  or  open  enough  to  admit  the  paint. 

"Q.  When  you  had  your  planks  on  those  rods,  where  wwM  ]fon 
head  be?    A.    Up  near  the  floor. 
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**Q.    Above  the  lateral?    A.     It  would  be  above  the  lateral  rod. 

"Q.  Any  break  or  crack  on  top  of  the  rod  could  be  seen?  A. 
Yes." 

It  appears  as  I  have  stated,  that  there  was  no  paint  in  this  old  crack 
or  fracture  and  that  another  gang  of  painters  had  gone  ahead  of  thij. 
gang  in  their  painting  and  that  the  plaintiff  and  the  persons  belonging 
to  his  gang  or  crew  had  fastened  their  scaffolding  to  this  rod,  and  there 
is  an  entire  absence  of  evidence  tending  to  show  that  any  of  these  work- 
men had  discovered  in  their  work  in  painting  about  this  rod  any  defect 
in  it  though  working  with  it  and  making  their  fastenings  upon  it  at 
almost  the  precise  point  where  the  fracture  occurred. 

Robert  Finch,  testifying  at  pages  80  to  35,  declares  that  there  was 
nothing  about  the  end  of  this  rod  at  the  point  where  it  broke  to  indicate 
that  there  had  been  an  old  fracture  or  breakage.  He  says  that  he  made 
a  careful  examination  of  this  rod  after  it  was  broken,  and  that,  from 
appearances,  the  rod  at  that  particular  point,  for  some  reason  had  become 
crystallized  and  brittle.  Then  he  is  asked  the  question  direct,  whether 
the  defect,  if  it  existed,  was  one  which  could  be  discovered  or  was  dis- 
coverable, and  he  declares  that  it  could  not  have  been  discovered,  that  it 
was  of  that  latent  and  secret  character  that  it  could  not  have  been  dis- 
covered while  in  place,  though  it  might  have  been  discovered  by  taking 
the  rod  out  and  making  a  test  by  bending  it,  or,  perhaps,  by  some  other 
process.  It  is  also  shown  by  the  testimony  of  this  witness — ^though  it 
would  be  obvious  without  testimony — that  the  weight  of  the  rod  and  the 
weight  on  the  rod  would  bring  close  together  the  surface  of  any  crack  in 
the  upper  part  of  the  rod. 

Another  significant  fact  is  this,  that  another  gang  of  painters  had 
used  this  rod  in  the  same  way,  without  mishap,  shortly  before  the 
plaintiff  used  it,  and  that  use  amounted  in  our  opinion  to  a  practical  test 
of  the  stiength  of  the  rod  for  the  very  purpose  for  which  plaintiff  was 
directed  to  use  it,  which  would  warrant  the  defendant  in  directing  the 
plaintiff  to  so  use  it  ;*  and  this  fact,  together  with  the  fact  that  the  defect, 
whether  consisting  of  crystalization  or  a  partial  fracture,  was  not  obvious, 
we  think  suflBcient  to  establish  affirmatively  (though  this  is  not  required 
to  sustain  the  judgment)  that  the  defendant  had  not  been  guilty  of  such 
a  want  of  due  care  as  would  justify  the  imputation  of  knowledge  of  the 
defect  or  as  would  justify  the  imposition  upon  it  of  the  burden  of  the 
consequence  of  such  knowledge ;  and  while  inspection  or  the  employ- 
ment of  an  inspector  may  not  of  itself  amount  to  a  justification  in  a 
case  of  this  kind,  it  is  entitled  to  weight  and  consideration  upon  the 
question  of  the  exercise  of  due  care  upon  the  part  of  the  company. 

This  seems  to  us  to  be  one  of  that  class  of  unfortunate  accidents  the 
risk  of  which  the  plaintiff  assumed  when  he  accepted  the  employment, 
an  accident  resulting  from  a  secret  defect  in  the  appliances  and  occurring 
under  circumstances  which  involved  no  wrong  or  fault  on  the  part  of  the 
defendant  and  therefore  no  legal  responsibility  upon  its  part. 

The  judgment  of  the  court  below  will  be  affirmed. 

Dodge  &  Canary  and  M.  B.  Lemon,  Esq.,  attorneys  for  plaintiff  in 
error. 

Rathbun  Fuller^  attorney  for  defendant  in  error. 
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Winders  v.  Hudson. 

DEFAULT  JUDGMENT. 

[Cuyahoga  Circuit  Court,  February  21, 1898.] 
Hale,  Marvin  and  Caldwell,  JJ. 

Prank  Winders  v.  Robbrt  A.  Hudson. 

PR0C88DIN6  TO  8BT  ASIDB  A  DBPAVLT  JTTDGMBNT. 

Where  a  party  is  in  default  before  a  justice  of  the  peace  and  judgment  is  ren- 
dered against  him,  after  which  he  attempts  to  appeal  the  case  to  the  common 
pleas,  but  fails,  and  the  appellee  under  the  provisions  provided  for  in  sec. 
fo88,  perfects  the  appeal  and  a  judgment  is  entered  similar  to  that  entered  by 
the  justice :  Heliy  that  nothing  short  of  a  plea  in  the  common  pleas  at  the 
time  the  latter  court  was  asked  to  enter  a  similar  judgment  can  avail — that 
is,  a  plea  setting  forth  want  of  jurisdiction,  by  way  of  a  cross-petition  under 
which  affirmative  relief  may  be  asked  against  the  judgment,  and  that  not 
having  been  done,  such  judgment  as  rendered  by  the  justice  must  stand. 

Caldwbll,  J. 

The  case  of  Prank  Winders  v.  Robert  A.  Hudson  is  before  us. 

It  seems  that  Winders  is  the  secretary  of  a  state  board  exrsting  at 
Columbus,  before  whom  the  physicians,  under  the  law  passed  at  the 
last  session  of  the  legislature,  are  required  to  register.  The  secretary 
of  the  board  sent  out  a  publication — a  circular  asking  physicians  to  send 
their  diplomas  to  the  board  and  if  sent  by  mail,  they  would  be  returned 
by  mail;  if  sent  by  express,  they  would  be  returned  by  express; 
and  Robert  A.  Hudson  sent  his  diploma  and  it  was  not  returned 
to  him.  How  much  search  was  made  for  it,  does  not  appear, — it 
is  not  important  in  this  case, — but,  in  due  course  of  time,  he  brought 
suit  against  Prank  Winders,  secretary  of  the  board,  to  recover  damages 
for  the  loss  of  his  diploma,  and  that  suit  was  brought  before  a  justice  of 
the  peace  in  this  city.  It  went  by  default,  and  a  judgment  was  had  in 
the  case,  for  two  hundred  and  seventy-five  dollars  ($276)  as,  the  value  of 
that  diploma. 

Winders  undertook  to  appeal  the  case  or  to  take  the  case  up  to  the 
common  pleas  court,  but  failed  to  file  the  transcript  in  time — took  it  in 
too  late-'-and  by  some  authority,  authority  from  some  judge,  he  was 
permitted  to  file  it.  Then  a  motion  was  made  to  strike  it  off,  and  it  was 
stricken  off.  Then  Hudson  took  the  transcript  and  filed  it  in  the  com- 
mon pleas  court,  and  thereafter  filed  a  motion  to  have  judgment  entered 
upon  it  in  the  common  pleas  court  under  a  provision  in  the  statute. 
This  was  opposed  by  Prank  Winders,  and  the  court  overruled  Winders' 
opposition  to  the  judgment  being  entered  in  the  common  pleas  court,  and 
Winders  brings  his  petition  in  error  into  this  court,  not  to  affect  anything 
that  the  justice  of  the  peace  did  in  the  case,  but  to  claim  that  the  render- 
ing of  the  judgment  in  the  common  pleas  court  was  error,  and  the  case 
turns  largely  upon  sec.  6688,  Rev.  Stat.,  which  reads  as  follows : 

*'  If  the  appellant  shall  fail  to  deliver  the  transcript  and  other  papers, 
if  any.  to  the  clerk,  and  have  his  appeal  docketed  as  aforesaid,  on  or  before 
the  thirtieth  day  from  the  rendition  of  the  judgment  appealed  from, 
the  appellee  may,  thereafter,  at  the  term  of  said  court  next  after  the 
expiration  of  said  thirty  days,  file  a  transcript  of  the  proceedings  and 
judgment  of  such  justice,  and  the  said  cause  shall,  on  motion  of  the 
appellee,  be  docketed ;  and  the  court  is  authorized  and  required,  on  his 
application,  either  to  enter  a  judgment  in  his  favor  similar  to  that  entered 
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by  the  justice  of  the  peace,  and  for  all  costs  that  have  accrued  in  said 
court,  and  award  execution  thereon ;  or  such  court  may,  with  the  con- 
sent of  said  appellee,  dismiss  the  appeal  at  the  cost  of  the  appellant,  and 
remand  the  cause  to  the  justice  of  the  peace,  to  be  thereafter  proceeded 
m  as  if  no  appeal  had  been  taken.'* 

The  court  is  authorized  and  required,  on  the  application  of  the  party 
getting  the  judgment  before  the  justice  of  the  peace,  to  enter  judgment 
in  his  favor  similiar  to  that  entered  by  the  justice  of  the  peace. 
Winders  interposed  to  have  the  court  refuse  to  enter  that  judgment,  and 
we  are  not  certain  but  that  interposition  might  be  made,  if  made  in  the 
right  way.  If  a  cross-petition  should  be  filed  at  the  time  the  motion  is 
made,  or  thereafter  before  the  judgment  is  entered,  asking  to  have  that 
judgment  vacated,  or  to  have  the  court  at  least  refuse  to  enter  judgment 
upon  it  on  the  ground  that  the  justice  acted  entirely  without  jurisdiction, 
we  are  not  certain  but  that  it  might  be  done,  and  the  party,  on  such  a 
cross-petition,  might  proceed  and  have  the  entire  judgment  vacated  and 
set  aside  and  get  affirmative  relief  to  that  extent.  A  recent  holding  in 
the  Supreme  Court  would  seem  to  show  that,  that  would  be  a  direct  attack 
upon  that  judgment,  but  that  the  party  could  interpose  and  present  his 
defense  that  he  should  have  presented  before  the  justice  of  the  peace  we 
think  can  not  be  done.  In  other  words,  if  he  has  been  in  default  before 
the  justiceof  the  peace,  and  error  hasoccurred  in  the  justice's  court  which 
he  has  failed  to  except  to  and  take  the  case  to  the  higher  court  upon  pro- 
ceedings in  error  or  by  appeal,  he  can  not  resort  to  the  proceedings  to 
correct  such  errors. 

It  is  claimed  in  this  case  that  the  bill  of  particulars  that  was  filed 
before  the  justice  of  the  peace,  was  so  indefinite  that  it  failed  to  give  the 
justice  of  the  peace  jurisdiction  of  the  action.  It  must  amount  to  that, 
because  if  it  was  not  so  indefinite  as  to  fail  to  give  him  jurisdiction, 
we  can  hardly  see  how  it  would  be  sufficient  ground  to  interpose  matter 
before  a  higher  court  in  the  manner  in  which  this  was  attempted ;  but 
while  the  statute  prescribes  what  the  bill  of  particulars  shall  set  forth, 
the  terms  are  so  general  that  the  bill  of  particulars  seems,  sufficient  if  it 
only  gives  the  party  a  fair  intimation,  a  fair  understanding,  of  what  will 
be  claimed,  that  it  is  sufficient.  That  a  justice  of  the  peace  could  have, 
without  any  bill  of  particulars  or  without  any  complaint,  and  without 
the  parties  coming  and  submitting  their  issues  to  the  justice,  we  think 
would  be  doubtful,  very  doubtful.  It  is  a  court  of  limited  jurisdiction, 
and  when  the  statute  prescribes  how  a  court  shall  act  and  what  shall  be 
sufficient  to  give  the  court  jurisdiction  of  a  cause  of  action,  that  must 
prevail.  But  we  think  there  was  enough  in  this  bill  of  particulars  to 
give  the  court  jurisdiction  of  the  action.  That  being  so,  we  think  that 
nothing  short  of  a  plea  in  the  common  pleas  court  at  the  time  the  com- 
mon pleas  court  is  asked  to  enter  a  similar  judgment  or  a  like  judgment, — 
nothing  but  a  plea  setting  forth  want  of  jurisdiction  on  the  part  of  the 
justice  of  the  peace,  by  way  of  cross-petition,  under  which  there  may  be 
asked  affirmative  relief,  perhaps,  against  the  judgment, — nothing  short 
of  that,  we  think,  can  avail. 

It  is  claimed  that  this  judgment  is  an  outrage  and  a  monstrous 
thing  ;  and  it  is  very  likely  that  that  may  be  so ;  we  are  not  here  to 
determine  that  matter,  but  it  very  probably  is — we  might  state  it  that 
strong.  The  idea  that  a  diploma  which  might  be  duplicated,  perhaps, 
for  a  small  sum  for  a  very  small  amount  of  money — ^that  a  party  should 
have  to  pay  two  hundred  and  seventy-five  dollars  ($276)  for  its  loss. 
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would  look  very  strange ;  but  that  is  a  matter  that  any  party  can  easily 
have  accomplished  with  that  kind  of  judgment  against  him,  if  he  wiU 
stay  away  from  court.  That  is  exactly  what  Mr.  Winders  did.  He  stayed 
away,  and  conequently  this  judgment  was  gotten  against  him.  We  aro 
sorry  that  Mr.  Winders  has  been  so  derelict  in  attention  to  this  matter, 
and  the  judgment  is  one  that  if  we  found  any  way  possible,  we  would  b« 
glad  to  relieve  him  from,  but  we  do  not  see  any  way  to  do  so. 

Clark  &  Thompson^  attorneys  for  plaintiff  in  error. 

Hodden  &  Parks^  attorneys  for  defendant  in  error. 


DESCENTS. 

[Cuyahoga  Circuit  Court,  June  24, 1898.) 
Hale,  Marvin  and  Caldwell,  JJ. 

Charles  A.  Olmstkad  et  al.  v.  Mamia  Douglas  et  al. 

1.    Manner  of  Dbtbrmining  whether  Land  dbscbnds  as  Ancrstral  or 

AS  non-Ancestral  Property. 

In  determining   whether  land  owned  by    one  dying    intestate   descends  as 

ancestral  property  under  sec.  4158,  Rev.  Stat,  or  as  non-ancestral  property 

under  sec.  4159,  Rev.  Stat,  the  court  will  be  governed  by  the  legal  tiUe  under 

which  the  intestate  held  the  property  at  the  time  of  her  death. 

B.    Mbrgino  of  Equitable  Intbrbsts  or  Title  into  Legal. 

Where  the  intestate  in  her  lifetime  inherited  from  her  father  the  entire  equi- 
table interest  in  property,  and  thereafter  acquired  the  legal  title  to  the  same 
property,  her  equitable  interest  or  title  merges  into  her  legal  title,  and  there- 
after her  entire  interest  is  under  the  deed. 

8.    Determining  Title  of  Intbstate  at  tiisb  of  her  Dbath. 

In  determining  the  title  of  the  intestate  at  the  time  of  her  death,  under  the 
statute  the  court  is  to  look  alone  to  the  legal  title  and  will  not  be  guided  by 
equitable  titles  or  by  equitable  principles. 

4.    Whbre  Testator  wills  all  his  Property  to  his  Child,  such  Child 

TAKES  Testator's  Equity  in  Property  placed  in  Hands  of  Trustbbs  to 

hold  for  him  and  his  Heirs. 

Where  a  partj  puts  title  to  property  in  the  hands  of  a  trustee  to  hold  for  him 

and  his  heirs,  and  the  father  dies  testate  willing  to  his  child  all  his  property, 

the  child  takes  by  the  will  her  father's  equity  in  the  property,  and  when, 

thereafter,  the  trustee  deeds  the  land  to  the  child,  the  child  thereafter  holds 

the  property  as  by  purchase,  and  the  same  will  descend  to  the  heirs  of  the 

child,  upon  her  death,  under  sec  4169,  Rev.  Stat 

On  Brros  to  Court  of  Common  Pleas,  of  Cuyahoga  county. 
Caldwell,  J. 

This  case  comes  into  this  court  on  a  petition  in  error,  and  the  find- 
ings of  fact  and  law  by  the  trial  court  below.  The  principal  facts  in  the 
case  are  these. 

John  Cody  in  his  lifetime  sent  three  thousand  dollars  to  Bthan 
Rogers  in  Cleveland,  to  he  invested  for  said  John  Cody  by  buying  real 
estate  for  John  Cody  in  the  city  of  Cleveland.  Ethan  Rogers  purdiased 
the  real  estate  described  in  the  petition  of  plaintiflF,  with  said  money, 
taking  the  title  thereto  in  his  own  name  by  deed  of  conveyance  duly 
executed  and  delivered,  but  held  said  title  merely  as  a  naked  legal  title 
in  trust  for  the  said  John  Cody.  Ethan  Rogers  in  his  lifetime  never 
8    O.  C  D.      80 
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claimed  to  have  any  rights  in  said  property  other  than  as  agent  or  trus- 
tee for  said  John  Cody,  and  as  the  holder  of  the  naked  legal  title  in  trust 
for  the  said  John  Cody  and  his  heirs  as  such  heirs.  In  the  lifetime  of 
Ethan  Rogers  and  John  Cody,  after  the  purchase  of  said  real  estate  by 
Bthim  Rogers,  John  Cody  dealt  with  said  property  as  though  the  legal 
title  thereto  stood  in  him.  He  mortgaged  the  property  with  the  assent 
of  Ethan  Rogers.  Then  Ethan  Rogers  rented  the  property  as  age^t  or 
trustee  of  the  said  John  Cody,  and  as  such  trustee,  collected  the  rents 
thereon,  and  as  such  agent  and  trustee,  he  paid  the  taxes  thereon,  and 
as  such  agent  and  trustee  he  insured  the  property  and  made  what  lepairs 
were  necessary,  and  accounted  for  the  remainder  of  the  rents,  over  and 
above  such  expenses,  to  John  Cody  in  his  lifetime,  and,  after  his  death 
to  Fannie  Cody,  the  widow  of  John  Cody,  until  hef  remarriage,  and  then 
to  Fannie  C.  Cody,  John  Cody's  daughter,  down  to  the  deed  of  said  Ethan 
Rogers.  John  Cody  died  testate  on  August  24,  A.  D.,  1854,  leaving 
Fannie  Cody,  his  widow,  and  Fannie  C.  Cody,  then  an  infant,  his  only 
issue.  At  the  time  of  his  death  John  Cody  was  domiciled  in  the  state  of 
California,  where  his  will  was  admitted  to  probate.  The  will  provided 
as  follows: 

*'I  give  and  bequeath  to  my  wife  Fannie  Cody,  all  my  estate,  both 
real  and  personal,  of  which  I  am  now  possessed  and  own,  to  be  used  and 
enjoyed  by  her  during  her  natural  life  in  case  she  remain  my  widow, 
and  immediately  after  her  decease  or  marriage  again  I  give  and  devise  the 
same  to  my  daughter  Fannie  C.  Cody,  and  to  her  heirs  and  assigns.  In 
case  my  daughter  dies  without  issue  I  then  give  and  devise  the  same 
from  and  immediately  to  my  nephew,  John  O'Sullivan  of  Seneca  Falls, 
state  of  New  York.  And  I  hereby  appoint  Ethan  Rogers  of  Ohio  City, 
state  of  Ohio,  my  executor  and  Fannie  Cody,  my  wife,  my  executrix  of 
this  my  last  will  and  testament.  In  testimony  whereof  I  have  here- 
unto set  my  hand  and  seal  this  28d  day  of  August,  A.  D.,  1854. " 

John  Cody  had  no  other  real  estate  than  that  described  in  the 
petition,  at  the  time  of  his  death. 

On  September  8,  1854,  Fannie  Cody  duly  elected  to  take  under  the 
will  and  not  at  law.  John  O 'Sullivan  had  deceased  unmarried  and 
without  issue  before  the  death  of  John  Cody.  Fannie  Cody,  the  wife  of 
said  John  Cody,  after  his  death  and  during  the  life  of  said  Fannie  C. 
Cody,  married  one  Samuel  Williams  by  whom  she  had  as  issue  during 
die  life  of  said  Fannie  C.  Cody,  said  defendants,  Walter  W.  Williams, 
and  lola  Olmstead,  married  to  the  said  Charles  A.  Olmstead,  and  no 
others. 

Ethan  Rogers,  on  the  marriage  of  said  Fannie  Cody,  was  appointed 
guardian  of  Fannie  C.  Cody.  After  the  death  of  John  Cody,  Ethan 
Rogers  continued  to  rent  the  property  down  to  the  remarriage  of  Fannie 
Cody  and  after  her  marriage  as  the  guardian  of  Fannie  C.  Cody,  and 
continued  as  the  trustee  and  guardian,  and  he  paid  taxes,  insurance, 
collected  the  rents,  made  repairs,  and  what  remained  of  the  rents  he 
paid,  first,  to  Fannie  Cody,  and,  after  her  marriage  to  Fannie  C.  Cody. 
Ethan  Rogers  never  claimed  nor  had  any  title  to  or  possession  of  said 
premises,  save  as  agent  and  trustee  of  John  Cody,  and,  after  his  death, 
of  Fannie  Cody  and,  after  her  remarriage,  of  Fannie  C.  Cody,  and  Fannie 
C.  Cody  obtained  the  possession  of  said  premises  on  the  remarriage  of 
said  Fannie  Cody. 

Ethan  Rogers  conveyed  said  real  estate  to  said  Fannie  C.  Cody  in 
1857,  his  wife  joining  in  the  deed;  and  the  deed  states  that  it  was  made 
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for  the  consideration  of  three  thousand  dollars,  being  money  sent  to  him 
by  John  Cody,  the  father  of  Fannie  C.  Cody,  the  only  daughter  and 
heir  of  said  John  Cody,  aeceased;  said  money  having  been  sent  to  him 
to  be  invested  as  said  Ethan  Rogers  should  think  proper;  said  amount 
being  received  to  his  full  satisfaction  of  Fannie  C.  Cody,  by  her  father 
as  aforesaid,  on  the  18th  day  of  August,  1869. 

Said  Fannie  C.  Cody  died  a  minor,  intestate,  without  issue,  unmar- 
ried, seized  in  fee  simple  of  said  land  October  18,  1869.  On  January  19, 
1893,  Fannie  Williams  died.  The  defendants,  Walter  W.  Williams, 
lola  Olmstead  and  Charles  A.  Olmstead,  are  her  sole  heirs  at  law  or  the 
husband  thereof  by  her  second  husband  Samuel  Williams,  and  have 
been  since  January  19,  1898,  in  possession  of  said  premises  claiming 
title  thereto  as  heirs  of  Fannie  C.  Cody. 

The  plaintiffs  in  the  court  below,  and  the  defendants  other  than 
Charles  A.  Olmstead,  Tola  Olmstead  and  Walter  Williams,  are  the  sole 
heirs  of  the  said  John  Cody,  or  the  husbands  and  wives  of  such  heirs  as 
set  forth  in  the  petition  and  they  claim  that  upon  the  death  of  Fannie 
C.  Cody,  Fannie  Williams  became  seized  of  a  life  estate  in  the  premises 
as  the  mother  of  Fannie  C.  Cody  and  widow  of  John  Cody.  That  the 
estate  came  to  Fannie  C.  Cody  from  John  Cody,  her  ancestor,  and  was 
ancestral  property  when  owned  by  her,  and  that  the  plaintiffs  and  the 
defendants  other  than  Charles  A.  Olmstead,  Tola  Olmstead  and  Walter 
Williams  take  the  property  by  reason  of  their  blood  relation  to  the 
deceased,  Fannie  C.  Cody,  and  her  ancestor,  John  Cody. 

The  defendants,  Charles  A.  Olmstead,  lola  Olmstead  and  Walter 
Williams,  claim  that  the  title  to  the  property  that  Fannie  C.  Cody  had  at 
the  time  of  her  death  came  to  her  from  Ethan  Rogers  and  wasnotances^ 
rtral  property,  and  descends  to  them  by  reason  of  their  blood  relation  to 
her. 

These  are  the  questions  presented  by  the  record  in  this  case  for 
determination.  The  determination  of  these  questions  involve  the  con- 
sideration, first,  of  the  statutes  governing  the  descent  of  property  in  Ohio. 
Section  4158,  Rev.  Stat.,  controls  the  descent  of  property  known  as 
ancestral  property,  and  reads: 

'*When  a  person  dies  intestate,  having  title  or  right  to  any  real 
estate  or  inheritance  in  this  state,  which  title  came  to  such  intestate  by 
descent,  devise,  of  deed  or  gift  from  an  ancestor,  such  estate  shall  descend 
and  pass  in  parcenary  to  his  or  her  kindred  in  the  following  course: 

Fiifet — To  the  children  of  such  intestate,  or  their  legal  representa- 
tives. 

**Second — If  there  are  no  children  or  their  legal  representatives 
living,  the  estate  shall  pass  to  and  vest  in  the  husband  or  wife,  relict  of 
such  intestate,  during  his  or  her  natural  life. 

'Third — If  such  intestate  leave  no  husband  or  wife,  relict  of  himself 
or  herself,  or  at  the  death  of  such  relict,  the  estate  shall  pass  to  and 
vest  in  the  brothers  and  sisters  of  the  intestate  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  or  their  legal  representatives, 
whether  such  brothers  and  sisters  be  of  the  whole  or  half  blood  of  the 
intestate. 

''Fourth — ^If  there  are  no  brothers  or  sisters  of  the  intestate  of  the 
blood  of  the  ancestor  from  whom  the  estate  came,  or  their  legal  repre> 
sentatives,  and  the  estate  came  by  deed  of  gift  from  an  ancestor  who  ig 
living,  the  estate  shall  ascend  to  such  ancestor. 
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''Fifth — If  the  ancestor  from  whom  the  estate  came  is  deceased,  the 
estate  shall  pass  to  and  vest  in  the  children  of  the  ancestor  from  whom 
the  estate  came,  or  their  legal  representatives;  if  there  are  no  children 
of  the  ancestor  from  whom  the  estate  came,  or  their  l^al  representa- 
tives, the  estate  shall  pass  to  and  vest  in  the  husband  or  wife,  relict  of 
such  ancestor,  if  a  parent  of  the  decedent,  during  the  life  of  such  relict; 
and  on  the  death  of  such  husband  or  wife,  or  if  tiiere  is  no  such  husband 
or  wife,  the  estate  shall  pass  to  and  vest  in  the  brothers  and  sisters  of  such 
ancestors,  or  their  legal  representatives;  and  for  want  of  such  brothers 
and  sisters,  or  their  legal  representatives,  to  the  brothers  and  sisters  of 
the  half  blood  of  the  intestate,  or  their  legal  representatives,  though  such 
brothers  and  sisters  are  not  of  the  blood  of  the  ancestor  from  whom  the 
estate  came. 

"Sixth — If  there  are  no  such  half-brothers  and  sisters  of  the  intes- 
tate, or  their  legal  representatives,  the  estate  shall  pass  to  the  next  of 
kin  to  the  intestate  of  the  blood  of  the  ancestors  from  whom  the  estate 
came,  or  their  legal  representatives." 

It  is  claimed  by  the  kindred  of  John  Cody,  that  after  the  death  of 
Fannie  C.  Cody,  the  wife,  relict  of  John  Cody,  during  her  life  took  a  life 
estate,  and  that  subject  to  the  life  estate  the  estate  passed  to  and  vested 
in  the  brothers  and  sisters  of  John  Cody  and  their  legal  representatives. 

Section  4159,  Rev.  Stat.,  marked  the  order  of  descent  where  the 
estate  came  by  purchase,  and  reads: 

'*If  the  estate  came  not  by  descent,  devise  or  deed  of  gift,  it  shall 
descend  and  pass  as  follows: 

**First — To  the  children  of  the  intestate  and  their  legal  representa- 
tives. 

* 'Second — If  there  are  no  children,  or  their  legal  representatives,  the 
estate  shall  pass  to  and  be  vested  in  the  husband  or  wife,  relict  of  such 
intestate. 

•'Third — If  such  intestate  leave  no  husband  or  wife,  relict  of  himself 
or  herself,  the  estate  shall  pass  to  the  brothers  and  sisters  of  the  intestate 
of  the  whole  blood,  and  their  legal  representatives. 

"Fourth — If  there  are  no  brothers  or  sisters  of  the  intestate  of  the 
whole  blood,  or  their  legal  representatives,  the  estate  shall  pass  to  the 
brothers  and  sisters  of  the  half-blood,  and  their  legal  representatives. 

"Fifth — If  there  are  no  brothers  or  sisters  of  the  intestate  of  the  half- 
blood,  or  their  legal  representatives,  the  estate  shall  ascend  to  the  father; 
if  the  father  is  dead,  then  to  the  mother. 

"Sixth — If  the  father  and  mother  are  dead,  the  estate  shall  pass  to 
the  next  of  kin,  and  their  legal  representatives,  to  and  of  the  blood  of 
the  intestate." 

The  parties  to  the  action,  who  claim  that  Fannie  C.  Cody  had  title 
to  this  property  by  purchase  from  Ethan  Rogers,  claim  that  the  property 
vests  in  them  as  the  brothers  and  sisters  of  the  intestate  of  a  half-blood. 

In  order  to  determine  as  to  whether  this  land  vests  as  ancestral  or 
non-ancestral  property  upon  the  death  of  Fannie  C.  Cody,  it  is  important 
to  determine,  first,  what  the  statute  means  where  it  refers  to  a  title  that 
came  "by  descent,  devise,  or  deed  of  gift;" — whether  the  word  "title" 
refers  exclusively  to  the  Igeal  title,  or  Tiihether  it  means  equitable  title. 

The  Supreme  Court  have,  in  several  cases,  defined  the  terms  title  as 
used  in  these  sections  of  the  statute. 

In  Brower  v.  Hunt,  18  O.  S.,  812,  the  fourth  paragraph  of  the 
syllabus  reads: 
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'*The  title  to  real  estate  which  mubt  have  come  to  an  intestate  by 
devise,  or  deed  of  gift  from  an  ancestor,  to  constitute  ancestral  prop- 
erty the  title  under  which  the  intestate  immediately  held/' 

Fannie  C.  Cody  prior  to  receiving  the  deed  from  Ethan  Rogers  had 
inherited  from  her  father,  John  Cody,  all  the  interest  that  he  had  in  the 
property  at  the  time  of  his  death,  which  is  conceded  to  be  the  entire 
equity  and  possession  of  the  property  and  the  entire  title  except  the  bare 
legal  title  that  was  vested  in  Ethan  Rogers.  After  inheriting  this  from 
her  father,  Ethan  Rogers  conveyed  to  her  the  legal  title  to  the  same 
property.  If  both  conveyances  to  her  remained  separate  and  distinct 
until  the  time  of  her  death,  then,  at  that  time,  she  held  the  property  by 
two  separate  and  distinct  titles;  but,  if  the  equitable  title  inherited  from 
her  father  vested  in  the  legal  title  that  she  got  from  Ethan  Rogers,  then 
the  title,  under  which  she  held  at  the  time  of  her  death,  would  be  the 
title  she  received  from  Ethan  Rogers. 

As  to  whether  or  not  such  merger  would  take  place  upon  both  titles 
uniting  in  her  (Fannie  C.  Cody)  we  will  consider  hereafter. 

In  Patterson  v.  Lamson,  46  O.  S.,  77,  90,  the  court  say,  *'In  deter- 
mining whether  real  estate  is  ancestral  or  otherwise,  the  course  of  descent 
is  to  be  controlled  by  the  legal  title.*' 

In  Stembel  v.  Martin,  and  Stone  v.  Doster,  50  O.  S.,  496,  the  court 
held,  'The  descent  of  real  estate  is  controlled  by  the  legal  title.  When 
the  legal  and  equitable  title  unite  in  the  same  person,  the  latter  is 
merged  in  the  former,  and  the  whole  estate  descends  according  to  the 
course  of  the  legal  title."  On  page  626  the  court  say,  ''The  legal  title 
draws  to  it  the  whole  estate,  and  carries  it  in  the  same  channel  of  descent 
as  if  the  equitable  estate  had  never  existed." 

In  Higgins  v.  Higgins,  48  N.  E.  Rep..  946.  decided  September  17, 1897, 
by  the  Supreme  Court  of  Ohio,  the  Supreme  Court  say:  **In  determining 
questions  as  to  whether  lands  came  by  purchase  or  descent,  regard  is 
had  to  the  legal  title  alone,  uninfluenced  by  considerations  of  equity." 

These  cases  settle  the  law  for  Ohio,  that  in  determining  the  question 
of  ancestral  or  non-ancestral  property  the  courts  will  look  to  and  follow 
only  the  legal  title;  and  this  holding  is  in  harmony  with  the  holdings 
generally  of  other  courts. 

It  becomes  important,  in  the  next  place  to  inquire  from  whence 
Fannie  C.  Cody  got  the  title  of  which  she  died  seized.  It  is  claimed  that 
she  inherited  this  property  from  her  father  John  Cody,  and  that  John 
Cody  in  his  lifetime,  while  he  had  only  an  equity  in  the  property,  had 
a  right  at  any  time  to  call  upon  Ethan  Rogers  for  a  deed  giving  him  a 
complete,  legal  title  to  the  property,  and  that  when  Ethan  Rogers  deeded 
this  property  to  Fannie  C.  Cody,  he  did  nothing  more  than  to  confirm 
in  her  a  title  which  she  already  held.  It  is  claimed  that  Ethan  Rogers 
had  no  estate  to  convey;  he  had  nothing  but  the  naked,  legal  title;  all 
else  was  vested  in  Fannie  C.  Cody  before  he  gave  her  the  deed  of  the 
property,  and  as  a  result  all  the  interest  she  ever  had  in  the  property, ' 
came  to  her  from  her  father. 

The  facts  found  by  the  trial  court  do  not  disclose  the  purpose  of  John 
Cody  in  having  Ethan  Rogers  take  and  retain  the  legal  title  to  the  propeity. 

There  seems  to  have  been  an  understanding  between  them;  and 
Ethan  Rogers  most  likely  conveyed  the  property  at  the  time  he  did,  for 
the  reason  that  the  purposes  of  his  trust  had  been  fulfilled.  John  Cody 
lived  in  California.  Ethan  Rogers  lived  in  Cleveland,  where  the  prop- 
erty was  situated,  and  he  had,  while  he  held  the  trust,  possession  of  the 
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property  with  his  cestui  que  trusty  and  supervision  over  the  property 
He  performed  all  acts  of  looking  after  the  property,  and  paid  over  the 
net  income  of  the  property  to  the  equitable  owner.  The  facts  warrant 
the  conclusion  that  he  had,  during  his  trust  at  least  a  qualified  possession 
of  the  property.  The  facts  show  that  he  held  the  title  in  trust; 
and  it  is  most  likely,  under  the  facts,  that  his  control  of  the  property  is 
referable  to  his  trusteeship  rather  than  to  that  of  a  mere  agent.  It  is  not 
usual  to  transfer  to  an  agent  the  title  of  property,  that  he  may  look  after  it 

In  the  absence  of  facts  to  the  contrary,  it  will  be  presumed  that  the 
trustee  did  his  duty  under  his  trust,  in  transferring  the  title  when  he  did. 
If  this  is  true,  then  his  cestui  que  trust  could  not  have  compelled  him  to 
tranter  it  earlier. 

The  facts,  then,  warrant  the  conclusion  that  the  owner  of  the  equi- 
table estate  did  not  have  the  entire  and  exdtisive  possession  of  the  prop- 
erty, and  that  the  equitable  owner  could  not  at  anytime  have  called  upon 
the  trustee  to  convey  prior  to  the  time  when  he  did  convey. 

Those  cases,  holding  that  one  who  owns  the  entire  equity  in  prop- 
erty and  is  in  the  full  possession  of  the  same  with  the  right  at  any  time  to 
require  the  holder  of  the  legal  title  to  transfer  the  same  to  him,  is  the 
owner  of  a  low  ordex  of  legal  title,  have  no  application  to  this  case. 

John  Cody,  then,  while  he  lived,  after  the  deed  to  Rogers  had  the 
equitable  title  to  the  property,  and,  after  the  marriage  of  Pannie  Cody  to 
Williams,  Pannie  C.  Cody  was  vested  with  the  same  equity  until  Rogers 
conveyed  to  her  the  legal  title.  Did  the  equitable  title  merge  into  the 
Ic^al  title  at  the  time  Pannie  C.  Cody  became  the  owner  of  lK>th? 

It  cannot  be  urged  merger  did  not  take  place  because  there  was  an 
intervening  estate.  It  is  claimed  the  dower  of  Pannie  Cody  would  pre- 
vent such  merger.  If  it  be  admitted  that  dower  would  prevent  merger, 
which  may  well  be  doubted — ^yet  the  facts  did  not  show  that  Pannie 
Cody  had  dower  in  this  property.  The  facts  show  she  took  under  the 
will  of  John  Cody,  her  husband,  but  they  do  not  show  that  by  the  law 
of  California,  the  state  of  their  residence  at  the  time  of  his  death,  she 
could  both  take  under  his  will  and  have  dower  in  his  real  property. 

No  reason  appears  in  this  case,  why  the  equity  in  the  property  owned 
by  Pannie  C.  Cody,  did  not  merge  into  the  legal  title  conveyed  to  her  by 
Ethan  Rogers.  The  authorities  all  seem  to  warrant  this  conclusion.. 
Higgins  V.  Higgins,  57  O.  S.,  289;  Stone  v.  Doster,  60  O.  S.,  495; 
Hopkinson  v.  Dumas,  42  N.  H.,  296;  Shepard  v.  Taylor,  15  R.  I.,  204; 
Selby  V.  Alston,  8  Ves.,  Jr.,  889;  Goodright  v.  Wells,  Douglass,  771; 
Nicholson  v.  Halsey,  1  John.  Ch.,  417. 

The  deed  recites  that  it  is  made  in  consideration  of  three  thousand 
dollars  g^ven  to  the  grantor  at  the  time  he  got  title  to  the  property,  by 
J<Aji  C^y.  This  fact  cannot  modify  the  character  of  the  title  conveyed 
by  Ethan  Rogers.  Nor  does  it  raise  the  equitable  title  into  a  legal  title. 
Nor  can  we  see  how  it  in  any  way  modifies  the  question  of  merger.  It 
only  proves  that  Bthan  Rogers  held  the  title  in  trust. 

Can  it  be  claimed,  that,  from  the  fact  that  Pannie  C  Cody  owned 
the  entire  equity  in  the  property  at  the  time  the  deed  was  given  her,  and 
got  the  legal  title  by  reason  of  money  paid  by  her  father  for  her  benefit 
in  his  lifetime,  gives  her  such  a  full  interest  in  the  property  that  now 
the  court  will  consider  her  entire  title  as  coming  to  her  from  her  father  by 
devise  and  deed  of  gift?  Her  father  never  deeded  it  to  he;  Bthan 
Rogers  did,  and,  as  the  deed  recites,  for  a  ftill  consideration  frrom  her, 
paid  by  her  father  in  his  lifetime. 


Digitized  by 


Google 


VUL  CIRCUIT  COURXa  471 

>i  , 

Olmstead  et  al.  v.  Douglas  et  aL 

The  laws  of  descent  are  mere  arbitrary  rules  for  the  transmission  of 
property,  enacted  by  the  legislature,  ^d  cannot  be  modified  by  courts 
by  reason  of  equitable  considerations. 

When  the  statute  says,  **When  a  person  dies  intestate,  having  title 
or  right  to  any  real  estate  or  inheritance  in  this  state,  which  title  came 
to  such  intestate  by  descent,  devise,  or  deed  of  gift  from  an  ancestor,'' 
the  court  is  not  at  liberty  to  follow  into  fields  of  equity  or  hunt  after 
equitable  titles  when  there  is  a  legal  title  the  intestate  died  seized  oL 

That  legal  title  is  the  only  one  comprehended  by  the  statute.     The 
source  of  it  to  the  intestate  determines  whether  the  estate  is  to  descend 
as  ancestral  or  non-ancestral  property.     Higgins  v.  Higgins,  57  O.   S., 
239;  Patterson  v.  Lamson,  45  O.  S.,  77;  Stone  v.  Doster,  50  O.  S.,  495 
Hopkinson  v.  Dumas,  42  N.  H.,  296;  Shepard  v.  Taylor,  15  R.  I.,  204 
Selby  V.  Alston,  8  Ves.,  Jr.,  339;  Goodright  v.  Wells,  Douglass,  771 
Nicholson  v.  Halsey,  1  John.  Ch.,  417;   Armington  v.  Armington,  28 
Ind..  74. 

It  is  claimed  that  Lessee  of  Bond  v.  Swearingen,  1  O.,  895,  lays 
down  a  different  rule  where  the  equitable  estate  includes  a  right  to  the 
entire  property  coupled  with  a  right  to  demand  a  transfer  of  the  legal 
title  coupled  with  possession.  That  was  an  action  in  ejectment,  and,  in 
such  an  action,  the  court  in  looking  to  see  who  has  the  legal  title,  often, 
if  not  always,  gives  importance  to  the  equities  of  the  parties.  Had  the 
court  left  out  of  view  all  equities  of  the  parties,  quite  a  different  conclu- 
sion might  have  been  reached.  The  case  impresses  one  that  the  doctrine 
or  estoppel  led  to  the  court's  holding  the  heirs  of  Massey  took  the  title 
from  the  Government  by  descent.  This  holding  was  not  necessary  to 
reach  the  conclusion  the  court  did.  The  court  says,  had  Massey  obtained 
the  legal  title,  it  would  have  inured  at  once  to  the  benefit  of  his  vendee. 
And  this  would  be  equally  true  as  to  his  heirs  if  they  received  the 
legal  title  after  the  death  of  Massey.  Hence  they  are  estopped  from 
claiming  any  title  to  the  land  such  as  Massey  had  conveyed  under  the 
covenants  of  his  deed  in  his  lifetime. 

Later  cases  show  how  the  court  undertstood  their  decision: 

Lessee  of  Allen  v.  Parish,  8  O.,  107, 117;  in  Douglass  v.  McCJoy, 
6  O.,  528,  527,  the  court  say  of  Lessee  of  Bond  v.  Swearingen,  in  the 
opinion  there  expressed,  "That  Massey,  after  his  entry  and  survey,  might 
dispose  of  the  lands;  and  when  a  patent  was  afterwards  issued,  either 
to  himself  or  his  heirs,  by  which  the  legal  title  became  perfect,  it  inured 
to  the  benefit  of  his  grantees,  so  as  to  make  their  title  good." 

To  the  same  point  of  Lessee  of  Avery  v.  Dufrees,  9  O.,  146,  148; 
Lessee  of  Jackson  v.  Williams,  10  O.  S.,  70. 

In  1  Dembitz  on  Land  Titles,  267,  Note  159,  after  citing  Patterson 
V.  Lamson,  supra^  and  to  the  cases  therein  cited,  is  added.  Lessee  of 
Bond  V.  Swearingen,  1  O.,  895,  must  be  considered  overruled. 

From  what  I  have  said,  it  follows,the  title  to  the  land  in  question, 
of  which  Fanny  C.  Cody  died  seized,  did  not  come  to  her  by  deed  of 
gift  from  an  ancestor  within  the  meaning  of  sec.  4158,  Rev.  Stat.,  and 
die  land  upon  the  death  of  Fanny  C.  Cody  descended  to  her  heirs  Tola 
Olmstead  and  Walter  Williams  in  fee  simple  under  sec  4159,  Rev.  Stat.; 
and  judgment  will  be  entered  reversing  the  judgment  of  the  common 
pleas  court,  and  affirming  in  them  the  title  to  the  land. 

BoynUm  &  Horr,  attorneys  for  plaintitts  in  error. 

WhiU^  J0kn$9m^  McCasim  and  Cannon,  attorneys  for  defendants  in 
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CONTRACT  OF  INDEMNITY. 

[Cuyahoga  Circuit  Court,  January  29,  1808.] 
Hale,  Marvin  and  Caldwell,  JJ.  ' 

♦H.  H.  Pratt  v.  W.  F.  Walworth. 

Wh9n  Action  on  a  Contract  of  Indbmnity  Arisbs. 

Where  a  partnership  has  dissolved,  and  the  remaining  partner  gives  the  retir- 
ing  partner  **full  and  sufficient  indemnity  against  past,  present  and  future- 
liability  :"  Held,  that  a  cause  of  action  on  such  contract  of  indemnity  arises^ 
whenever  liability  is  established  by  judgment  against  the  party  indemnified. 

On  Error  to  the  Court  of  Common  Pleas. 

Caldwell,  J. 

The  case  of  H.  H.  Pratt  v.  W.  F.  Walworth,  is  here  on  error  from^ 
the  court  of  common  pleas,  and  the  error  alleged  is  that  when  the  trial 
of  the  case  opened  below,  H.  H.  Pratt  offered  himself  as  a  witness,  and 
objections  were  made  to  any  testimony  under  the  pleadings.  The 
objection  was  sustained.  Motion  for  a  new  trial  was  made  and  over- 
ruled. A  bill  of  exceptions  is  here  presented,  setting  forth  what  was- 
done  at  the  trial. 

The  action  of  Pratt  came  about  in  this  way. 

H.  H.  Pratt  and  P.  W.  Payne  were  partners  selling  typewriters,  and. 
they  desired  to  dissolve  partnership,  and  it  was  done  in  this  way.  P.  W. 
Payne  wrote  this  letter,  which  was  acted  upon  by  his  partner,  H.  H. 
Pratt. 

'*For  the  purpose  of  closing  our  partnership  and  to  enable  one  of  us-^ 
to  act  elsewhere,  I  hereby  make  to  Mr.  H.  H.  Pratt  the  following  prop- 
osition: 

'*I  will  give  or  take  for  your  entire  interest  in  the  business,  as  it 
now  stands,  five  hundred  dollars  ($500)  to  include  the  good  will  and 
ownership  of  all  assets  of  the  business  of  whatever  kind,  and  the  assump- 
tion of  all  the  liabilities  of  the  same  by  the  remaining  partner  and  the 
giving  by  him  to  the  retiring  partner  full  and  sufRcient  indemnity  against 
past,  present  and  future  liability  arising  out  of  the  partnership  business.  *  * 

Pratt  acted  upon  this  proposition  by  agreeing  to  sell  upon  the  terms. 
thct^in  stated,  and  then  gave  this  indemnity: 

•*I  hereby  guarantee  to  H.  H.  Pratt  against  any  liability  on  paper, 
made  by  the  late  firm  of  Payne  &  Pratt,  with  my  endorsement;  also- 
against  liability  on  acceptance  in  favor  of  Smith- Premier  Company,  dated 
May  1st  and  due  July  8,  1892,  and  generally  against  any  liability  legally 
incurred  as  a  member  of  said  firm.  W.  F.  Walworth.'* 

The  Smith- Premier  Typewriter  Company,  one  of  the  creditors  named 
lierein,  sued,  and  obtained  a  judgment  and  issued  execution,  and  that 
was  returned* 'without  goods  found."  Then  H.  H.  Pratt  to  whom  this 
indemnity  writing  or  contract  was  given,  brought  suit  against  W.  P. 
Walworth  to  recover  the  amount  that  had  been  rendered  against  him 
by  the  Smith-Premier  Typewriter  Company  and  then  the  Smith- Premier 
Typewriter  Company  came  into  court  below  and  by  proper  pleadings 
undertodc  to  place  itself  in  position  that  whatever  Walworth  paid  to 
Pratt,  it  might  receive  on  that  judgment — whenever  the  amount  of  the 

judgment  was  paid,  it  might  receive  it. 

•This  decision  is  dted  by  the  superior  oonrt  of  Oinoinnatl  in  John  ShiUlto  Ca  T.  Bngrarlnff ' 
Co.,  9  Deo..  11. 
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Pratt  V.  Walworth. 

The  ground  on  which  the  court  below  refused  to  hear  testimony 
under  the  pleadings  was  that  this  was  an  indemnity  to  save  harmless, 
Mr.  Pratt,  and  that  there  was  no  liability — there  was  no  cause  of  action 
against  Walworth  until  Pratt  had  paid  this  judgment  that  had  been 
rendered  against  him;  whenever  he  had  made  any  payment,  then  he 
might  recover,  and  not  until  then. 

This  class  of  contracts  has  frequently  been  before  the  court,  and  the 
courts  of  different  states;  and  our  state  has  passed  upon  matters  of  tbis 
kind,  to  some  extent;  and  the  general  holding  is,  with  very  rare  excep- 
tions, that  if  the  contract  of  indemnity  is  to  save  the  party  indemnified, 
harmless  or  from  all  damages,  that  then  there  is  no  cause  of  action  on 
the  part  of  the  person  indemnified  against  the  one  who  indemnifies  until 
such  time  as  judgment  has  been  rendered  and  has  been  paid  by  him. 
If  it  is  to  pay  a  certain  obligation  that  the  party,  the  one  indemnified, 
is  to  pay,  the  authorities  are  quite  unanimous,  if  not  entirely  so,  that 
the  time  of  payment  is  whenever  the  obligation  exists;  some  authorities 
holding  that  whenever  the  debt  is  due  and  unpaid,  the  action  may  be 
brought;  others  holding*  that  it  must  be  determined  to  be  due,  and  the 
amount,  by  some  judicial  action.  But  nowhere  in  this  state,  do  we  find 
any  case  that  covers  the  language  in  this  indemnity  contract.  The 
arrangement  between  the  parties  was,  that  the  one  who  bought  the  assets 
of  the  firm,  was  to  furnish  the  indemnity  contract,  full  and  sufficient 
indemnity  against  past,  present  and  future  liabilities,  not  against  any 
daniage,  but  to  save  him  harmless  from  past,  present  and  future  liability, 
nor  that  the  person  who  gave  the  indemnity  contract  should  pay  all  the 
debts  but  was  to  save  him  from  liability,  and  the  indemnity  contract 
follows  that  language:  **I  hereby  guarantee  H.  H.  Pratt  against  any 
liability,"  and  that  word  ** liability**  is  the  one  used. 

Therefore,  as  to  just  how  this  contract  should  be  construed  we  get 
no  light  from  the  adjudications  in  this  state;  and  going  to  other 
states,  we  find  some  little  disagreement  among  the  authorities.  The 
j^eneral  bument  of  authority,  and  quite  general  on  behalf  of  a  large  num- 
ber of  the  states,  is,  that  a  contract  of  this  kind  is  to  be  construed  that 
the  liability,  or  that  the  person  who  signs  the  indemnity  contract  can 
be  sued  at  any  time  after  judgment  has  been  secured  against  the  party 
who  is  indemnified. 

There  are  two  or  three  cases  cited  to  us — one  in  Indiana — one  from 
Michigan,  that  construes  this  contract  in  such  a  way  that  there  can  be  no 
cause  of  action  until  the  judgment  is  paid;  but  they  are  exceptions  to 
quite  a  well  settled  line  of  adjudications,  that  the  cause  of  action  arises 
whenever  liability  is  established  by  judgment  obtained  against  the  party 
indemnified,  and  we  believe  that  is  the  ruling  that  should  obtain  in  this 
case;  that  Mr.  Pratt  had  his  cause  of  action  when  the  judgment  was 
rendered  against  him  and  that  he  did  not  bring  it  until  that  time  had 
arrived,  and  that  his  cause  of  action  at  that  time  existed  against  Wal- 
worth, and  the  ruling  of  the  court,  therefore,  was  erroneous. 

The  creditor  seeks  to  come  in  here,  and  has  argued  his  case  upon  the 
supposition  that  no  cause  of  action  at  that  time  existed  on  the  part  of 
Pratt  against  Walworth,  and  yet  notwithstanding  a  creditor  could  sub- 
ject the  liability  of  Walworth  even  at  that  time  for  the  payment  of  the 
debt  to  it. 

We  think  there  is  no  warrant  for  that. 

If  Pratt  had  a  cause  of  action — if  the  time  had  come  when  Pratt 
could  subject  the  indemnity  contract  to  his  benefit,  and  his  cause  of 
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action  was  complete,  then  it  is  entirely  proper  that  the  creditors  should 
intervene  and  receive  benefits  therein  from  the  court. 

The  case  is  reversed  and  remanded  for  trial. 

C  A.  Nejf  and  Carpenter  &  Young,  attorneys  for  plaintiff  in  error. 

Gilbert  &  HiUs^  attorneys  for  defendant  in  error. 


STREET  RAILROADS— MANDAMUS. 

LCuyahoga  Circuit  Court,  December  24^  1897.] 

Caldwell,  Marvin  and  King,  JJ. 

(Judge  King  of  the  Sixth  Circuit  taking  the  place  of  Judge  Hale.) 

STATB  8X  RBL.  Ci^VBLAND  V.  CUVBLAND  Bl3CTRIC  Ry.  CO. 

1.  SxRBBT  Railway  Grant  and  its  Accbptancs  constitutk  a  Contract  and 
Mandamus  dobs  not  Lib  to  Bnporcb  it. 
When  the  terms  of  a  street  railway  grant  are  fixed  in  an  ordinance,  passed  by 
authority  having  power  to  grant,  and  are  accepted  by  the  railway  company, 
they  constitute  a  contract  governing  the  parties.  Mandamus,  therefore, 
upon  violation  or  failure  to  comply  with  such  contract  is  not  the  proper 
remedy. 

%  MUNICIPAUTY  HAS  AN  ADBfiUATB  RBMBDY  AT  LAW. 

And  for  the  further  reason  that  the  municipality  has  the  power,  without  the 
aid  of  the  state,  to  have  the  contract  construed  and  then  to  enforce  it 

Caldwbll,  J. 

The  petition  sets  forth  that  the  defendant.  The  Cleveland  Electric 
Railway  Co.,  has  a  line  of  road  in  the  city  of  Cleveland,  commencing 
at  Water  street  an'd  passing  over  Superior  street  and  various  other  streets 
nntil  it  reaches  Cedar  avenue  and  then  over  that  avenue  until  it  reaches 
the  easterly  limits  of  the  city.  This  is  known  as  its  Cedar  avenue  line. 
Being  anxious  to  extend  this  line  without  the  city  limits  some  eight 
years  ago,  it  presented  its  petition  to  the  county  commissioners  for  a 
grant  to  lay  its  road  on  Cozad  street  from  the  end  of  Cedar  avenue  line 
to  the  May  field  road  and  from  there  over  certain  roads  to  its  car  bams  on 
Buclid  avenue,  and  on  other  streets  named,  back  to  the  point  on  the 
Mayfield  road  where  Cozad  sti'eet  comes  into  that  road. 

This  easement  ,was  granted  by  the  county  commissioners  with  all 
the  conditions  usual  as  to  location  of  tracks  on  the  roads,  paving,  man- 
ner of  running  cars,  and  others. 

This  grant  specified  no  time  that  it  shall  continue.  It  provides  that 
all  the  cars  passing  over  Cedar  avenue  shall  pass  over  the  roads  and  streets 
named  in  the  grant.  This  grant  was  accepted  by  the  company  and  the 
extension  built  and  operated. 

Some  four  years  ago,  by  an  extension  of  the  city  limits  all  of  the 
streets  and  roads  covered  by  the  grant  before  referred  to,  became  a  part  of 
the  city.  The  name  of  Cosad  street  was  changed  to  that  of  Murray  Hill 
avenue.  Prior  to  the  bringing  of  this  action  the  defendant  ceased  to  rtin 
cars  over  Murray  Hill  avenue  and  extended  its  Cedar  avenue  line  up 
Cedar  Glen  and  on  to  Murray  Hill.  The  city  council  by  numerous  res- 
olutions and  ordinances  sought  to  compel  the  defendant  to  continue 
running  its  Cedar  avenue  cars  over  Murray  Hill  avenue.  The  defendant 
refused  to  comply  with  any  or  all  of  said  resolutions  and  ordinances. 
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and  this  action  in  Maudamus  was  then  brought  by  the  city  in  this  court 
to  compel  the  delendant  to  run  its  Cedar  avenue  cars  over  Murray  Hill 
avenue. 

This  is  a  statutory  actioa  and  can  be  brought  only  when  the  statute 
authorizes  the  same. 

The  defendant  claims  the  statute  does  not  warrant  the  bringing  of 
mandamus  by  the  city  for  the  relief  it  seeks,  for  two  reasons: 

First — Because  tiiere  is  no  office,  trust  or  station,  which  the  law 
specially  enjoins  upon  the  defendant. 

Second — Because  the  city  has  a  plain  and  adequate  remedy  in  the 
ordinary  course  of  the  law. 

Section  6741,  Rev.  Stat.,  provides  when  a  writ  of  mandamus  may 
issue:  * 'Mandamus  is  a  writ  issued  in  the  name  of  the  state,  to  an 
inferior  tribunal,  a  corporation,  board,  or  person,  commanding  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting 
from  afi  office,  trust,  or  station.'' 

Section  6744,  Rev.  Stat.,  provides  when  it  must  not  issue:  "The 
writ  must  not  be  issued  in  a  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law;  and  it  may  issue  on  the 
information  of  the  party  beneficially  interested." 

If  the  defendant  is  avoiding  or  violating  a  public  duty  or  easement 
granted  by  the  city,  then  a  special  remedy  has  bc^  given  the  city  in  sec. 
1777,  Rev.  Stat.,  which  provides  certain  duties  of  the  city  solicitor: 
*'He  shall  apply  in  the  name  of  the  corporation,  to  a  court  of  competent 
jurisdiction,  for  an  order  or  injunction  to  restrain  the  misapplication  of 
funds  of  the  corporation  or  the  abuse  of  its  corporate  powers  or  the  exe- 
cution or  performance  of  any  contract  made  in  behalf  of  the  corporation 
in  contravention  of  the  laws  or  ordinances  governing  the  same,  or  which 
was  procured  by  fraud  or  corruption.  And  he  shall  likewise,  whenever 
an  obligation  or  contract  made  on  behalf  of  the  corporation  granting  a 
right  or  easement  or  creating  a  public  duty,  is  being  evaded  or  violated, 
apply  for  the  forfeiture  or  specific  performance  of  the  same  as  the  nature 
of  the  case  may  require." 

The  plaintiff  contends  that  the  obligation  of  the  defendant  to  operate 
its  road  on  Murray  Hill  avenue  is  not  only  a  contract  duty  but  is  a 
corporate  duty  resting  upon  it  perforce  of  its  charter,  and  this  duty  is  a 
trust. 

There  is  force  in  this  claim.  Whether  this  is  a  case  where  the  state 
can  and  will  reach  out  beyond  the  contract  of  the  city  with  the  defend- 
ant, and  enforce  this  duty  upon  the  defendant  as  a  charter  duty  result- 
ing from  a  trust  is  a  question  somewhat  new  in  this  state  and  not  free 
from  difficulties. 

Section  2501,  Rev.  Stat.,  imposes  upon  the  city  council  the  duty  of 
fixing  the  terms  and  conditions  .of  construction  and  operation  of  street 
railroads  in  the  langfuage  following: 

''No corporation,  individual  or  individuals,  shall  perform  any  work  in 
the  construction  of  a  street  railroad  until  application  for  leave'is  made  to 
the  council,  in  writing,  and  the  council  by  ordinance  sh^l  have  granted 
permissicm'and  prescribed  the  terms  and  conditions  upon  and  the  manner 
in  which  the  road  shall  be  constructed  and  operated;  and  the  streets  and 
alleys  which  shall  be  used  and  occupied  therefor;  and  cities  of  the  first 
and  second  grade  of  the  first  class  and  of  the  second  grade  of  the  second 
class  may  renew  in  such  grant  at  its  expiration,  upon  such  conditioM 
as.  may  be  considered  conducive  to  the  public  interest  " 
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Section  2502,  Rev. Stat.,  provides,  among  other  conditions:  ''That 
no  grant  nor  renewal  of  any  grant  for  the  construction  or  operation  of 
any  street  railroad,  shall  be  valid  for  a  greater  period  than  twenty-five 
years  from  the  date  of  such  grant  or  renewal  *  *  *  and  *  *  *  the 
municipal  corporation  shall  not,  during  the  term  of  such  grant  or  renewal, 
relieve  the  grantee  from  any  obligation  or  liability  impeded  by  the  terms 
of  such  grant  or  renewal  of  a  grant." 

These  statutes  apply  to  street  railroad  grants  given  by  the  county 
commissioners  as  will  be  seen  by  sec.  8489,  Rev.  Stat. 

When  the  terms  and  conditions  of  a  grant  are  fixed  in  an  ordinance 
or  resolution  passed  by  the  authority  having  the  power  to  grant,  and 
they  are  accepted  by  the  railroad  company,  they  constitute  a  contract 
binding  upon  both  parties.  Cincinnati  St.  R.  R.  Co.  v.  Smith,  29  O. 
S.,  291;  C.  &  S.  Ry.  Co.  v.  Carthage,  86  O.  S.,  681;  Columbus  v. 
Railroad  Co.,  45  O.  S.,  98. 

In  Cincinnati  St.  R.  R.  Co.  v.  Smith,  supra^  it  was  contended  that 
the  streets  being  in  the  public,  the  grant  is  a  contract  made  in  behalf  of 
the  public,  in  the  making  of  which  the  city  does  not  act  in  its  own  behalf 
as  a  corporation,  but  as  the  agent  of  the  public,  in  the  exercise  of  a  gov- 
erning power  of  the  state,  delegated  to  it  in  the  particular  instance  to  be 
exercised  in  the  mode  authorized.  The  court  cites  the  statute  as  to 
recording  plats  showing  streets,  alleys,  etc.,  and  that  the  e£Fect  declared 
by  the  statute  is  to  place  the  streets,  etc. ,  in  the  corporate  name,  in  trust 
to  and  for  the  uses  and  purposes  so  set  forth  and  expressed  or  intended. 
The  court  then  say:  **This  vests  the  fee  of  the  streets  in  the  corpora- 
tion, subject  to  the  right  of  the  state  to  direct  the  mode  of  administering 
the  trust."  Then  after  citing  the  statute  placing  all  highways,  etc.,  in 
the  city  council,  and  the  statute  granting  to  the  city  council  power  to 
grant  a  company  authority  to  construct  its  road  in  a  certain  street,  etc., 
the  court  say:  "These  sections  taken  together,  show  that  the  state,  in 
its  sovereign  character,  has  reserved  no  property  interest  in  the  street 
in  question.  The  revenues  and  profits  that  are  to  accrue  from  the  use 
of  the  streets  in  the  mode  contemplated  will  be  the  private  property  of 
the  city,  in  which  the  state  has  no  interest  whatever." 

The  state  has  created  the  defendant  a  corporation  with  powers  to 
build  and  operate  a  street  railroad  in  the  city  of  Cleveland.  On  what 
particular  street  or  streets  it  may  be  built,  on  what  terms  and  conditions 
it  may  build  and  operate  its  road,  and  for  what  time  it  may  occupy  the 
grant  of  the  street,  are  all  to  be  determined  by  the  city  council  under 
such  restrictions  as  the  state  has  imposed  upon  the  granting  power.  The 
grant  of  the  county  commissioners  and  the  acceptance  of  the  same  by  the 
railroad  constituted  the  contract  governing  the  parties,  and  mandamtis 
is  not  the  proper  remedy  to  enforce  a  contract. 

The  city  contends  that  the  effect  of  the  grant  given  by  the  county 
commissioners  without  naming  any  length  of  time  it  is  to  continue,  is 
by  implication  to  extend  it  for  twenty  -five  years  or  at  least  until  the 
expiration  of  the  grant  of  Cedar  avenue.  The  railroad  claims  it  only 
continues  at  the  volition  of  either  party.  Both  parties  thus  admitting 
that  the  time  grows  out  of  the  contract  and  is  a  part  of  it.  The  ultimate 
right  they  agree  is  a  contract  right.  This  being  true,  the  authorities  all 
agree  that  mandamus  is  not  the  proper  remedy. 

As  we  have  pointed  out,  sec.  1777,  Rev.  Stat.,  affords  the  dty  a 
plain  and  adequate  remedy.     It  folows  that  for  the  two  foregoing  rea- 
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sons,  this  court  has  no  jursdiction  to  determine  the  rights  of  the  parties 
by  this  action  in  mandamus. 

The  relator,  the  city  of  Cleveland,  il  is  claimed,  may  have  a  com- 
plete remedy  for  enforcing  its  contract  and  hence  it  may  not  be  able 
to  avail  itself  of  the  action  of  mandamus.  Yet  the  state  is  a  party  and 
a  party  in  interest,  and  a9  to  the  state  the  remedy  provided  for  the  city 
is  cumulative.  That  the  state  has  created  the  corporation  to  perform 
a  public  duty  upon  the  streets  of  the  city,  and  the 'powers  and  duties 
of  the  corporation  enjoin  upon  it  a  trust  and  out  of  this  trust  arise  duties 
due  the  public  which  the  state  can  and  will  command  it  to  observe  even 
though  the  city  may  have  another  remedy. 

The  authorities  agree  that  in  actions  in  mandamus  where  the 
relator  is  a  private  corporation  or  an  individual  and  the  public  is  in  no 
way  interested,  the  state  will  go  only  so  far  as  the  rights  of  the  relator 
go  in  maintaining  the  action.  But  in  matters  where  the  public  is  con- 
cerned the  state  may  and  often  will  go  beyond  the  point  where  the  right 
of  the  relator  ceases.  The  relator  may  be  barred  from  bringing  manda- 
mus by  reason  of  a  contract  while  the  state  may  not  thus  be  barred. 
The  relator  may  have  another  plain  and  adequate  remedy  while  the 
state  may  not.  A  rule  that  the  state  in  such  cases,  often  adheres  to,  is 
that  it  will  go  no  further  than  the  relator  can  go  if  such  advance  step 
must  be  governed  by  the  contract  of  the  relator.  We  have  seen  that 
the  state  has  given  up  all  interest  in  the  streets  of  cities  except  to  declare 
their  uses  and  to  regulate  such  uses.  All  else  is  committed  to  city 
councils.  Not  only  has  this  extensive  control  over  the  streets  been  con- 
ferred on  cities,  but  the  remedies  to  enforce  this  authority  are  equally 
broad.  This  seems  to  point  with  great  certainty  to  the  intention  that 
the  city  should  act  without  the  aid  of  the  state,  and  that  the  state  should 
not  exercise  its  power  of  mandate  except,  as  a  rule  in  cases  beyond  the 
remedy  given  the  city,  or  in  cases  of  emergency,  or  in  cases  instituted 
by  the  attorney-general.  The  Supreme  Court  of  our  state  has,  so  far  as 
we  know,  adhered  to  this. 

State  ex  rel.  Com.  v.  Turnpike  Road  Co.,  16  O.  S. ,  308.  In  this  case 
mandamus  was  brought  by  the  county  commissioners  to  compel  tiie  turn- 
pike company  to  repair  a  bridge.  The  turnpike  company  was  a  public 
corporation  exercising  its  franchise  in  a  public  highway.  The  state 
was  urged  to  go  beyond  the  remedy  of  the  relator  because  there  was  a 
trust.  The  court  say :  *  'Granting  for  the  purposes  of  this  case  as  here 
presented,  the  full  competency  of  the  parties  and  the  binding  obligation 
of  the  contract  alleged  according  to  its  terms,  we  look  in  vain  for  a  duty, 
specially  enjoined  bylaw,  "resulting  from  an  office,  trust,  or  station.' 
Here  is  no  office,  no  trust,  no  station,  within  any  definition  of  that  term 
known  to  the  law.  It  is  simply  an  obligation  arising  out  of  contract." 
*  *  *  ''We  do  decide  that  pnrely  contract  obligations,  involving  no 
trust,  cannot  be  enforced  by  mandamus."  The  writ  was  demanded  on 
the  ground  that  it  was  the  corporate  duty  of  the  road  company  to  keep 
the  bridge  in  repair.  To  this,  the  court  said:  '*We  will  assume  that 
it  is  the  corporate  duty  of  the  company  to  keep  the  bridge  in  repair;  but 
does  it  follow  that  the  relators  are  entitled  to  the  peremptory  writ?  The 
court  mention  the  question  as  to  whether  this  corporate  duty  is  a  trust 
within  the  meaning  of  the  statute;  but  in  substance  say  that  to  call  upon 
the  court  to  decide  that  question  some  one  must  be  relator  who  repre- 
sents the  public,  and  the  court  will  not  decide  it  where  the  relator  relies 
upon  a  contract  and  represents  nothing  but  his  own  interest  under  that 
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contract.  The  city  appears  in  its  corporate  capacity,  and  as  such  it  has 
no  interest  but  its  contract.  If  follows  that  the  court  should  go  only  so 
far  as  the  relator  can  go. 

Should  the  state  undertake  to  go  beyond  this,  it  would  at  once  find 
itself  involved  in  the  contract  between  the  parties.  The  state  cannot 
authorize  the  city  and  the  railroad  company  to  enter  into  a  contract, 
among  other  things,  determining  the  length  of  the  grant,  and  then  by 
mandamus  compel  the  company  to  operate  its  road  longer  than  it  has 
agreed  to.  This  would  be  authorizing  parties  to  determine  their  rights 
by  contract  and  then  the  state  compelling  them  to  act  beyond  the  con- 
tract. This  would  be  impairing  a  contract,  which  the  state  can  not  do,  at 
least  in  this  way.  It  follows  that  the  state  can  only  construe  the  contract  as 
to  the  grant.  Is  it  for  twenty-five  years,  or  for  the  unexpired  years 
of  the  Cedar  avenue  grant,  or  at  the  option  of  either  party?  Ater  it  is 
construed,  then  enforce  it  for  such  time.  All  this  the  city  has  ample 
power  to  have  done  without  the  aid  of  the  state. 

We  conclude  the  statute  of  mandamus  gives  us  no  jurisdiction  of  this 
action. 

The  peremptory  writ  is  refused,  and  the  petition  is  dismissed. 

Miner  G.  Norton  and  G.  L,  Phillips^  for  the  plaintiff. 
'  Sqtdre^  Sanders  &  Dempsey^  for  the  defendant. 


CONTRACTS. 

[I#oraiii  Circuit  Court,  iLpril  29, 189&1 
Hale,  Marvin  and  Caldwell,  JJ. 

Knox  Rock  Blasting  Co.  v.  Grafton  Stonb  Co. 

Condition  rbquiring  Double  Fees  for  use  of  Tools  beyond  Bzpieation 
OF  Contract  construed  as  a  Penalty,  not  Liquidated  Damages. 

A  provision  in  a  contract  for  the  use  of  certain  tools  and  implements,  that  '4n 
case  the  party  of  the  second  part  shall  at  any  time  after  the  termination  of  the 
license,  use  or  apply  any  of^  the  tools  or  methods  protected  b^  the  letters 
patent  referred  to  therein,  without  first  having  obtained  a  new  license,  then 
the  license  fees  shall  be  double  the  sum  specified  in  the  license"  construed 
as  a  penalty  and  not  as  liquidated  damages. 

Caldwbix,  J. 

This  case  involves  a  construction  of  the  contract,  as  to  whethe. 
certain  matters  stated  in  it  constitutes  liquidated  damages  or  a  penaltyr 
It  seems  that  the  plaintiff  was  the  inventor  of  certain  tools  and  imple- 
ments to  be  used  in  the  quarrying  of  rock;  and,  in  1889,  or  1888,  that 
company  gave  to  the  Grafton  Stone  Company  the  license  to  use  the 
plaintiff's  inventions  in  its  quarry  at  Grafton  for  one  year  with  an 
option  in  the  contract  that  if  it  was  desirable  on  the  part  of  the  stone  com- 
pany to  continue  the  contract  for  five  years  longer,  that  it  could  do  so  by 
serving  notice  upon  the  plaintifif  to  that  effect,  and  if  no  notice  was  served 
then  the  silence  was  to  be  taken  as  a  desire  on  the  part  of  the  stone  com- 
pany to  continue  as  licensee  for  five  years  longer  at  the  same  terms;  the 
terms  being  $250  a  year. 

Then  there  was  a  provision  in  the  contract  that  if  it  was  continued 
longer,  under  circumstances  I  will  notice  more  definitely  hereafter,  that 
the  stone  company  was  to  pay  to  the  plaintiff  the  sum  of   $500  a  year. 
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This  suit  was  brought,  claiming  that  after  the  expiration  of  the  six 
years  under  the  lease,  the  stone  company  used  this  device  for  a  period 
of  three  years  thereafter.  And  suit  was  brought  to  recover  the  amount 
named  in  the  contract,  $1,500. 

Upon  the  trial  of  the  case  it  turned  out  that  during  the  second  year 
there  had  been  no  use  made  of  the  implements  by  the  stone  company, 
but  a  finding  on  the  part  of  the  jury  that  the  use  had  been  made  during 
the  first  and  third  year  after  the  expiration  of  the  six  years. 

And  the  plaintifi  claimed  for  such  use  $1,000.  Claiming  that  the 
amount  named  in  the  contract  was  stipulated  damages,  and  the  defend- 
ant claimed  that  it  was  a  mere  penalty  and  that  no  recovery  could  be  had 
beyond  the  actual  use  that  was  made  of  the  implements,  or  actual 
damage.  The  matter  turned  upon  the  trial  in  such  a  manner  that  for 
this  use  for  which  suit  was  being  pressed,  a  recovery  of  about  $129,  I 
think  was  obtained.  And  now  upon  the  special  finding  of  the  jury  that 
a  use  was  made  of  this  on  the  first  and  third  years;  that  some  use  was 
made  of  it  during  those  years,  after  the  expiration  of  the  lease,  that 
under  the  finding  of  the  jury  and  the  law  of  the  case  it  is  entitled  to 
$1,000,  instead  of  the  amount  that  was  awarded,  in  the  general  verdict. 

And  whether  the  plaintifiE  is  entitled  to  the  $1,000,  or  must  be  con- 
tent with  what  has  been  obtained  upon  the  trial  must  be  determined  from 
the  construction  of  the  contract  between  the  parties,  and  whether  the 
parties  intended  to  stipulate  for  damages,  or  to  fix  a  penalty  is  a  matter 
that  has  to  be  determined  by  the  intention  of  the  parties.  It  is  purely  a 
matter  of  intention,  and  that  intention  is  to  be  determined  entirely  from 
the  contract  that  existed  between  them. 

No  extrinsic  evidence  is  proper  in  such  a  case,  unless  there  is  a 
charge  of  fraud  or  something  that  is  its  equivalent;  being  no  such 
charge  in  this  case  it  turns  upon  purely  a  question  of  construction  of  the 
contract. 

Now,  the  contract,  the  agreement  or  lease  was  made  May  22,  1888, 
between  the  Knox  Rock  Blasting  Co.,  and  the  defendant,  Grafton 
Stone  Co. 

Whereas,  preceding  the  terms  of  the  contract,  recites  that  the  plain- 
tiff has  obtained  certain  letters  patent,  that  are  of  benefit  to  parties  who 
are  engaged  in  quarrying  stone,  giving  their  date,  etc.,  and  reciting  that 
whereas  the  party  of  the  second  part  is  desirous  of  making  use  of  these 
inventions  and  improvements  protected  by  the  above  recited  letters 
patent. 

Now,  therefore  the  parties  have  stipulated  and  agreed  as  follows, 
to-wit: 

**  First — ^The  party  of  the  first  part  hereby  licenses  and  empowers 
the  said  party  of  the  second  part  to  use  and  apply  the  improved  method 
covered  by  letters  patent  above  recited,  together  with  all  improvements 
that  may  hereafter  be  made  thereon,  and  for  which  letters  patent  may 
issue  to  or  become  the  property  of  the  said  party  of  the  first  part,  at  its 
quarry  situated  near  Grafton,  on  the  line  of  C.  C.  C.  &  I.  R.  R.  and 
C.  1,.  &  W.  R.  R.  in  the  township  of  Carlisle,  county  of  Lorain  and 
state  of  Ohio,  said  quarry  being  now  owned  and  operated  by  said  second 
party;  and  in  no  other  place  or  places,  for  and  during  the  full  term  of 
one  (1)  year  from  the  date  hereof  and  ending  on  the  twenty-first  day  of 
May,  A.  D.,  1889. 

**Second — In  consideration  whereof,  the  said  party  of  the  second 
part  agrees  to  pay  the  sum  of  two  hundred  and  fifty  ($250)  dollars,  as 
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follows,  to-wit:  two  hundred  and  fifty  ($250)  dollars  upon  the  first  day 
of  June,  A.  D.,  1888,  and  a  like  sum  upon  the  first  day  of  June  in  each 
year  during  the  term  of  this  contract  as  provided  for  upon  the  second 
page  hereof. 

"It  is  mutually  understood  and  agreed  by  the  parties  hereto,  as  a  part 
of  the  consideration  of  this  contrpict,  that  the  party  of  the  second  part 
shall  have  the  privilege  ol  extension  of  the  term  of  this  license  for  the 
period  of  five  >ears,  commencing  upon  the  twenty-second  day  of  May, 
A.  D.,  I889,  and  expiring  upon  the  twenty-first  day  of  May,  A.  D., 
1894,  and  the  consideration  for  the  said  additional  term  of  five  years 
shall  be  the  sum  of  twelve  hundred  and  fifty  ($1,250)  dollars,  payable 
in  equal  annual  installments,  as  set  forth  in  section  two,  upon  first  page 
of  this  contract,  and  it  is  further  understood  and  agreed  that  the  said 
second  party  may  give  notice  in  writing  to  said  first  party,  on  or  before 
the  first  day  of  January,  A.  D.,  1889,  of  its  intention  to  accept  or  reject 
this  privilege,  and  the  failure  to  give  such  notice  shall  constitute  this 
license  a  contract  in  full  force  and  virtue,  subject  to  all  the  conditions 
herein,  for  the  above  mentioned  term  of  five  years. 

**Third  —The  party  of  the  first  part  agrees  to  protect  the  party  of 
the  second  part  against  all  suits  for  infringement  if  any,  and  also  agrees, 
upon  proof  being  furni^ed,  to  protect  the  said  second  party  against  any 
infringement  of  the  patent  above  recited  within  the  territory  covered  by 
this  license,  by  any  or  all  parties  illegally  using  the  same,  and  the  said 
second  party  agrees  to  immediately  disclose  to  the  said  first  party  the 
facts  concerning  any  such  infringement  as  shall  come  to  their  notice, 
and  to  furnish  proof  of  the  same,  when  the  said  first  party  shall  take 
immediate  steps  by  proceeding  at  law,  in  equity  or  otherwise,  to  pre- 
vent such  infringement. 

*  'Fourth — It  is  mutually  understood  and  agreed  by  the  parties  hereto, 
that  the  manufacture  and  sale  of  the  tools  protected  by  the  above  recited 
letters  patent,  is  hereby  expressly  reserved  to  and  by  the  party  of  the  first 
part  and  the  use  of  any  of  said  patented  tools,  by  the  party  of  the  second 
part,  is  hereby  expressly  limited  to  the  term  and  life  of  this  license,  and 
that  the  party  of  the  first  part  may,  if  it  so  elect,  require  the  return  and 
delivery  of  all  such  tools,  paying  therefor  the  actual  value  of  the  same 
as  '^tool  steal." 

* 'Fifth — It  is  further  mutually  understood  and  agreed  that  in  case 
the  party  of  the  second  part  shall  at  any  time  after  the  termination  of 
this  license,  as  set  forth  in  any  previous  paragraph  hereof,  use  or  apply 
any  of  the  tools  or  methods  protected  by  the  letters  patent  referred  to  above, 
without  having  first  obtained  a  new  license  from  the  party  of  the  first 
part,  then  and  in  that  case  the  license  fees  shall  be  double  the  sum  spec- 
ified in  the  license  lor  at  least  the  term  of  one  full  year  and  thereafter 
from  year  to  year  at  the  increased  rate,  so  long  as  any  use  shall  be  made 
of  said  tools  or  methods,  not  exceeding  however  the  life  of  the  patents. 
And  upon  failure  by  the  said  party  of  the  second  part  to  make  payment 
of  any  of  the  said  annual  installments,  the  said  party  of  the  first  part 
may,  if  it  so  elect,  after  having  given  ten  days*  notice  in  writing  to  the 
party  of  the  second  part,  or  its  agent  in  charge  of  the  quarry,  revoke  and 
terminate  this  license;  but  the  party  of  the  second  part  shall  not  thereby 
be  discharged  from  any  liability  incurred  by  this  contract.** 

There  is  no  doubt  bat  that  the  life  of  this  contract  was  for  one  year 
with  an  option  to  extend.  The  stone  company  avails  itself  of  that 
option,  and  it  was  then  extended  for  five  years  under  its   term.s.  and 
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there  is  no  doubt  but  at  the  end  of  that  five  years  this  contract  termi- 
nated, and  there  being  an  option  in  the  fourth  paragraph,  that  the  plain- 
tiff could  take  back  the  tools  and  pay  for  them  the  price  of  tool  steal  or 
could  leave  them,  but  that  should  depend  entirely  upon  its  option. 

The  stone  company  very  properly,  a  few  days  before  the  termination 
of  the  contract,  notified  the  plaintiff  that  it  would  no  longer  continue  to 
use  it,  or  no  longer  make  any  contract  T^ith  it  for  the  use  of  these  tools 
and  these  implements  and  the  company  in  Pittsburg  responded  to  that 
letter  by  regretting  very  much  their  conclusion  and  wishing  to  know  the 
grounds  on  which  they  had  come  to  the  conclusion  that  they  had,  not 
to  use  them  any  longer. 

Now  the  company  did  go  en,  and  as  the  case  stands  before  us,  it  is 
conclusive  that  the  parties  did  use  these  implements  during  the  first  and 
third  years  after  the  termination  of  this  contract  in  1894,  and  it  leaves 
then  only  the  construction  of  this  contract  so  far  as  the  fifth  clause  is 
concerned. 

That  is,  this  part  of  it,  **It  is  further  mutually  understood  and 
agreed  that  in  caise  the  party  of  the  second  part  shall  at  any  time  after  the 
termination  of  this  license,  as  set  forth  in  any  previous  paragraph  hereof, 
use  or  apply  any  of  the  tools  or  methods  protected  by  the  letters  patent 
referred  to  above,  without  first  having  obtained  a  new  license  from  the 
party  of  the  first  part,  then  and  in  that  case  the  license  fees  shall  be 
double  the  sum  specified  in  this  license  for  at  least  the  term  of  one  full 
year,  and  thereafter  from  year  to  year  at  the  increased  rate,  so  long  as 
any  use  shall  be  made  of  said  tools  or  methods,"  or  that  the  use  is  con- 
tinued. 

It  seems  to  us  that  calling  this  a  license  fee  when  there  is  no  license 
— the  license  has  terminated,  the  stone  company  has  refused  to  enter  into 
any  new  license;  now  to  call  that  a  license  fee  under  this  contract  is 
certainly  a  misnomer.  And  thers  could  be  no  license  fee  without  a  license, 
and  that  being  a  misnomer,  the  plaintiff  now  claims  that  it  may  be  treated 
as  liquidated  damages  for  the  use,  that  is,  after  the  expiration  of  this 
lease.  And  the  ofher  party,  the  defendant,  claims  that  it  is  a  mere 
penalty  attached  for  so  using. 

.  In  construing  this  class  of  contrac^ts,  the  courts  have  to  ascertain 
certain  facts  as  aids  in  the  construction,  one  of  these,  the  intention  of 
the  parties  to  the  contract  is  to  be  determined.  Another  matter  that  bears 
upon  tfiat  intention  is,  whether  or  not  the  damages  arising  from  the  use 
as  in  this  case  after  the  expiration  of  the  license  whether  the  damages 
are  such  as  are  easily  ascertainable  or  not.  I  am  now  putting  that  very 
strong  in  saying  ''easily  ascertainable."  Our  Supreme  Court  in  11 0.  S., 
has  put  it,  if  they  are  conjectural  or  uncertain,  necessarily  so,  then  the 
courts  will  construe  the  contract  as  for  liquidated  damages,  but  if  they 
are  certain,  or  so  certain  that  they  maybe  definitely  determined— and  by 
that  I  do  not  mean  precisely  determined — I  mean  definitely  determined  as 
damages  generally  are  in  cases,  then  the  courts  will  prefer  to  construe 
the  provision  as  a  penalty  rather  than  as  stipulated  damages. 

And  another  principle  clearly  established  by  the  courts  is.  that  if 
there  is  any  uncertainty  as  to  which  the  parties  intended,  whether  they 
intended  stipulated  damages  or  penalty,  the  courts  will  invariably,  if 
the  damages  can  be  ascertained,  prefer  calling  it  a  penalty  rather  than 
stipulated  damages. 

There  is  something  of  a  question  in  this  case,  whether  this  shall  be 
called  stipulated  damages  or  a  penalty,  and  that  is  to  be  determined  by 
8   O.  C.  D.     31 


Digitized  by 


Google 


482    OmO  CIRCUIT  DBaSION& VoL 

Lorain  Circuit  Court. 

applying  some  of  these  rules,  and  the  plaintifiF  insists  that  the  reason  it 
should  be  construed  as  stipulated  damages  in  this  case  is,  that  the 
B/montit  of  damages  are  not  ascertainable  or  are  ascertainable  only  under 
diflficulties  to  the  plaintiff;  but  that  is  not  sufficient.  I  find  a  number  of 
cases  where  the  damages  are  ascertained  through  much  difficulty  and 
through  expense,  yet  it  is  not  regarded  as  a  sufficient  reason  for  con- 
struing the  provision  as  stipulated  damages  in  preference  to  that  of  a 
penalty. 

It  is  certainly  fair  to  both  parties  to  say  that  the  amount  they 
agreed  upon  for  the  use  of  these  implements  during  the  six  years — is  the 
fair  value  for  the  use.     Fair  value  for  the  license. 

And  we  have  then  the  fair  value  for  the  use  for  a  year  in  this  con- 
tract itself,  having  that  determined  there  is  no  uncertainty  except  to 
determine  the  amount  of  time  that  these  implements  were  used.  They 
cannot  be  used  at  all  without  those  persons  who  use  them  knowing  pretty 
definitely,  as  definitely  as  we  e!ver  get  at  questions  of  this  kind,  how 
much  they  were  used,  how  long  they  were  used,  to  what  extent. 

And  becatise  the  plaintiff  cannot  be  upon  the  ground  himself  all  the 
while  without  expense  is  not  sufficient  ground  on  which  to  turn  the 
scale  of  the  construction. 

So  that  the  amount  of  time  that  these  tools  were  used  in  1895  and 
1897,  could  be  quite  definitely  ascertained.  And  it  was  in  this  case  as  I 
find  by  looking  through  the  testimony.  There  was  considerable  testi- 
mony on  this  question,  the  testimony  is  conflicting.  If  the  jury  took 
one  view  of  the  testimony  it  might  allow  much  more  for  actual  use  than 
it  would  if '  it  took  the  testimony  of  the  other  side  of  the  case.  And  in 
fact,  very  little,  if  any,  would  have  been  recovered  in  this  case  if  the 
testimony  of  the  defendant  had  been  followed  by  the  jury;  but  the 
verdict  seems  to  be  a  compromise,  going  between  the  two  somewhat;  the 
general  verdict  in  the  case. 

So  that  we  then  have  in  this  case  no  element  of  uncertainty  as  to  the 
damages,  that  does  not  exist  in  a  large  number  of  cases  where  the  courts 
are  very  free  to  construe  the  provision  in  the  contract  as  a  stipulation  for 
a  penalty.  That  is  true  of  a  party  who  hire^  a  house  to  be  rented  by  a 
certain  time,  and  the  penalty  attached  for  all  time  running  over  a  year. 
Now  it  is  uncertain  and  largely  conjecture  whether  a  boat  that  is  to  be 
completed  by  a  certain  day,  as  to  how  much  she  might  have  earned  had 
she  been  in  the  trade  from  that  time  until  the  boat  was  actually  com- 
pleted. 

Unless  there  is  some  special  element  involved  in  it,  such  contracts 
are  almost  always  construed  by  the  court  to  be  a  penalty. 

Another  element  that  has  weight  in  determining  this,  to  which  class 
it  belongs  is  the  amount.  If  the  parties  when  fixing  the  amount,  if  all 
the  circumstances  show  that  they  have  fixed  an  amount  much  larger  than 
could  reasonably  be  expected  to  actually  flow  from  a  violation  of  the 
terms  of  the  contract,  then  in  that  case  the  tendency  is  always  in  favor 
^f  construing  the  contract  to  mean  a  penalty. 

It  is  hardly  consistent  with  the  way  men  take  care  of  their  own  affairs 
to  believe  that  a  wen  intends  to  stipulate  that  he  will  pay  damages  for  a 
certain  default  of  his,  way  beyond,  or  much  beyond  what  the  damages 
will  actually  be. 

Men  usually  take  greater  care  of  their  affairs  than  to  make  contracts 
of  that  kind;  but  he  may  be  willing  that  a  certain  amount  shall  be 
named,  shall  be  a  penalty,  with  the  understanding  that  nothing  can  be 
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recovered  but  actual  loss.  That  actual  loss  may  exceed  that  penalty  or 
it  may  be  less,  but  after  it  is  once  determined,  then  the  party  is  entitled 
to  recover  his  actual  loss  whether  it  be  more  or  less  than  the  penalty. 

Now  in  reading  this  contract  this  idea  appears  prominent  in  it,  here 
are  six  years  that  the  stone  company  is  authorized  to  use  this  invention, 
beyond  that  if  it  wants  to  use  it,  it  must  make  a  contract. 

Now,  as  we  say  the  supposition  is  that  the  fair  use  of  it  per  year  is 
$250.  The  parties  for  six  years  have  regarded  that  as  the  fair  value  for 
the  use  of  it. 

If  the  stone  company  wants  to  continue  longer  than  that  it  must 
make  a  contract,  if  it  don't  make  a  contract  then  it  must  pay  $500.  It 
looks  to  me  very  much  like  a  penalty  of  $250  for  not  making  a  contract 
for  the  use  of  it  before  using  it. 

In  other  words  it  is  almost  equivalent  to  saying,  the  use  of  this 
device  is  worth  $250  a  year  if  the  defendant  makes  a  contract,  then  it 
can  have  it  for  $250.  It  it  does  not.  make  a  contract,  or  if  it  goes  on  and 
uses  it  without  a  contract,  then  it  shall  pay  $500.  It  looks  very  much 
like  a  penalty  of  $250  for  using  it  without  a  written  contract.  That 
being  true — at  least  the  contract  is  so  uncertain  as  to  this  that  we  think 
under  all  rules  for  construing  such  contracts  as  I  have  already  stated  it, 
that  we  should  construe  it  as  being  a  penalty  and  not  stipulated  damages. 
We  find  therefore  there  was  no  error  in  this  case  and  the  judgment  is 
affirmed. 


BANK  STOCK. 

[Cuyahoga  Circuit  Court,  February  12, 1808.] 
Hale,  lianrin  and  Caldwell  J  J. 

Olivbr  M.  Stafford  v.  Produce  Exchange  Banking  CJo. 

Notice  printed  on  the  Back  of  a  Cektipicatb  of  Stock  sufficient  to 
DEFEAT  Lien  of  Third  Party. 
The  notice  ''not  transferable,  by  any  stockholder  liable  to  this  company  aa 
principcd  debtor  or  otherwise,  without  consent  of  the  board  of  directors," 
printed  on  the  back  of  a  certificate  of  bank  stock,  is  sufficient  notice  to 
defeat  the  lien  of  a  third  party,  although  the  indebtedness  to  the  bank  was 
incurred  after  the  stock  was  pledged  to  such  third  party. 

Caldwell,  J. 

This  case  is  in  this  court  on  appeal  from  the  court  of  common  pleas. 
It  involves  a  question  of  very  great  interest.  It  seems  that  one  Lauer 
became  a  stockholder  in  the  Produce  Exchange  Banking  Co.,  holding 
about  $2,000  worth  of  stock.  That  stock  had  upon  the  face  of  it  what 
it  is  claimed  constituted  a  lien  in  favor  of  the  bank  issuing  it  for  any 
indebtedness  of  the  holder  to  the  bank. 

Lauer  took  the  stock  to  the  bank  with  which  O.  M.  Stafford  is  con- 
nected— the  Woodland  Avenue  Savings  and  Loan  Co. — and  pledged  it 
for  a  loan  of  money.  The  money  was  not  paid.  The  stock  was  sold 
according  to  the  provisions  of  law  and  bought  in  by  the  bank,  and  Mr. 
Stafford  presented  it  to  The  Produce  Exchange  Banking  Co.,  to  have  it 
transferred  upon  tiieir  books.  The  Produce  Exchange  £^king  Co. 
refused  to  transfer  the  stock,  because  the  one  to  whom  it  was  issuedt— 
Mr.  Lauer — ^was  indebted  to  the  bank  at  that  time. 
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This  bank  is  incorporated  and  is  what  is  known  in  the  law  as  a  sav- 
ings and  loan  association. 

The  facts  are  agreed  upon  in  this  court;  and  the  question  of  law 
is  raised,  whether  under  the  facts  as  they  are  agreed  upon,  The  Produce 
Exchange  Banking  Co.  can  be  compelled  to  transfer  this  stock  into  the 
name  of  Stafford. 

The  provisions  upon  the  fact  of  the  stock  certificate  are  asfolows: 

The  Produce  Exchange  Banking  Company. 
*'No.  145 

20  shares. 

Capital  stock,  $200,000. 
2,000  shares,  $100  each. 
This  certifies  that  M.  Lauer  is  the  owner  of  twenty  shares  in  the 
capital  stock  of  The  Produce  Exchange  Banking  Co.,  of  Cleveland,  Ohio, 
on  which  fifty  per  cent,  being  fifty  dollars  per  share  has  been  paid, 
transferable  only  on  the  books  of  the  company  in  person  or  by  attorney, 
on  the  surrender  of  this  certificate. 

Not  transferable  by  any  stockholder  liable  to  this  company  as  prin- 
cipal debtor  or  otherwise,  without  consent  of  the  Board  of  Directors. 

In  witness  whereof,  The  President  and  Secretary  have  hereunto  sub- 
scribed their  names  and  caused  the  seal  of  this  company  to  be  affixed  at 
Cleveland,  Ohio,  this  tenth  day  of  February,  A.  D.,  1890. 
[Seal.]  R.  R.  Herrick,  Prest. 

Chas.  O.  Evarts,  Secy 
Indorsed  on  the  back: 
The  estate  of  Martin  Lauer,  deceased, 
By  Catilianna  Lauer, 
E-  T.  Lauer,        Executors. 
Cornelius  A.  Lauer, 
Grace  E.  Collins, 
Witness  to  Catharine  Lauer, 
A.  F.  Clark. 

It  is  claimed  that  having  this  language  upon  the  face  of  it,  that  stock 
is  not  transferable  by  any  stockholder  liable  to  this  company  as  principal 
debtor  or  otherwise,  without  the  consent  of  the  board  of  directors. 

The  fact  is^t  is  essential  to  state,  perhaps — that  the  indebtedness  of 
Lauer  to  the  bank  for  the  stock  is  not  counted  upon,  although  this  recites 
that  he  has  paid  fifty  cents  on  the  dollar;  the  remaining  fifty  cents  is  not 
the  debt  that  is  counted  on  here;  because  it  is  said  that  on  or  about 
March  1,  1890,  the  certificate  referred  to  above  was  pledged  to  The 
Woodland  Avenue  Savings  and  Loan  Co.,  by  Martin  Lauer  to  secure 
an  indebtedness  of  $5,000.  The  fourth  finding  is  that  on  March  28, 
1891,  Martin  Lauer  became  indebted  to  the  said  defendant  bank  in  the 
sum  of  $2,500,  which  indebtedness  remains  unpaid.  From  that  it  seems 
that  the  entire  indebtedness  for  which  the  Produce  Exchange  Bank 
claims  a  lien  upon  this  stock,  occurred  after  the  time  it  was  issued,  and 
occurred  after  fiie  time  when  it  was  pledged  to  The  Woodland  Avenue 
Savings  and  Loan  Co.,  by  Martin  Lauer. 

The  Produce  Exchange  Banking  Co.  had  no  written  by-laws  upon 
the  subject.  There  had  been  no  action  of  the  board  of  directors  nor  of 
the  stockholders,  determining  the  exact  character  of  the  stock,  as  to  what 
should  be  on  the  face  of  the  stock.  There  had  been  no  action  by  any  of 
the  officers  or  any  of  the  stockholders  of  the  company  determining  that 
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the  bank  should  be  paid  a  loan  upon  ail  of  the  stock  issued,  for  any 
indebtedness  of  the  person  to  whom  it  was  issued  through  ~  the  bank 
except  this: 

The  directors  authorized  C.  O.  Evarts,  an  oflBcer  in  the  bank  to  pro- 
cure a  book  of  blank  certificates  of  stock.  He  procured  the  stock  certifi- 
cates in  the  form  before  set  out,  and  the  same  form  was  issued  to  all 
subscribers  to  the  stock  of  the  company. 

The  first  question  perhaps,  for  consideration,  is  whsLt  power  has  the 
bank  to  fix  the  lien  upon  the  stock  which  it  issues.  It  is  claimed  that 
this  power  exists  under  section  3799,  Rev.  Stat.,  which  reads  as  follows: 
**The  board  ol  directors  may  prescribe  the  terms  on  which  deposit 
shall  be  received,  and  paid  out,  and  the  mode  of  transacting,  managing,, 
and  conducting  the  affairs  and  business  of  the  corporation;  and  the  rules 
and  regulations  relating  tb  the  receipt  and  payment  of  deposits,  and  the 
interest  thereon,  shall  be  written  or  printed  in  the  pass  books  of  deposi- 
tors, shall  not  be  altered  so  as  to  affect  any  deposit  previously  made,  and 
shall  be  obligatory  on  such  depositors.'* 

It  is  claimed  that  tmder  this  section  the  bank  had  the  power  to 
engraft  upon  stock  certificates  a  lien  in  the  manner  in  which  it  was  done. 
That  the  bank  might  have  done  this  by  by-law  has  been  determined  in 
this  state  in  Bellevue  Bank  v.  Higby,  2  Ohio  Circ.  Dec,  612,  which 
case  was  affirmed  by  the  Supreme  Court.  It  was  determined  in  that  case, 
that  where  a  banking  company  organized  under  the  savings  and  loan 
association  statute,  undertakes  by  by-laws  to  pass  any  lien  upon  stock, 
it  may  do  it;  that  power  rests  in  the  corporation.  It  may  not  be  revealed 
fully  who  did  it  in  that  case.  The  presumption  is  that  it  was  done  by 
the  directors,  as,  under  our  banking  laws,  they  are  the  parties  who  pass 
the  by-laws,  as  a  rule. 

That  being  done  in  this  case,  the  question  remains  whether  that  may 
be  done  in  the  manner  in  which  it  was  done  here.  There  is  no  direct 
lien  given  upon  stock  for  a  bank  in  this  state  by  statute.  The  banking 
laws  define  the  powers  of  a  banking  company,  and  these  laws,  as  they 
are  defined  have  been  determined  by  the  circuit  court  and  the  Supreme 
Court  to  be  such  as  to  give  the  banking  company  power  to  engraft  that 
lien  by  means  of  a  by-law.  The  power  granted  the  mode  of  exercising 
that  power  is  to  be  determined  in  this  case,  because  this  case  differs  from 
the  one  that  has  been  decided.  This  determines  it,  if  at  all,  by  con- 
tract, or  by  by-laws  established  by  consent. 

Had  the  directors  of  the  bank  instructed  Evarts  to  procure  stock 
certificates  containing  a  notice  of  the  bank's  liens  on  the  stock,  the  case 
would  be  no  stronger  than  it  now  is.  If  the  authority  of  Evarts  to  pro- 
cure the  form  of  certificate  was  not  given  before  he  acted,  yet  the  use  of 
the  form  he  procured  would  be  a  ratification  of  his  act,  which  would 
relate  back  to  the  time  he  was  given  authority  to  procure  the  certificates. 
Then  the  form  of  certificate  becomes  the  act  of  the  directors.  After  this 
form  was  used  by  the  directors  in  all  the  stock  issued  and  stockholders 
have  received  the  same  and  acquiesced  it  would  seem  clear  that  no  stock- 
holder could  deny  the  lien  of  the  bank.  Nor  can  any  one  taking  the 
stock  with  constructive  notice  of  the  lien. 

A  by-law  of  a  corporation  may  be  shown  to  exist  not  only  by  the 
formal  action  of  the  directors  in  adopting  the  same,  but  as  well  by  the 
custom  of  the  company.  Morgan  v.  Bank,  8  S.  &  R.,  72,  88;  Bank  v. 
Pinson.  68  Miss.,  421;  Bank  v.  Ridgely,  1  H.  &  G.,  824,  418. 
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If  it  was  not  correct  to  treat  what  was  done  by  the  bank  as  a  by-law, 
yet  a  stockholder  as  between  himself  and  the  bank  must  be  held  to  have 
contracted  that  the  bank  shall  have  a  lien.  Any  dealing  with  the  stock 
with  notice  of  the  lien  will  be  postponed  to  the  lien  of  the  bank. 

The  objection  raised  in  argument  to  a  contract  of  this  kind  is  two- 
fold: First,  that  the  corporation  cannot  deal  in  its  own  stock;  and 
second,  that  it  creates  a  secret  lien;  and  for  both  of  these  reasons  a  con- 
tract of  this  character  is  against  public  policy.  There  are  provisions  in 
our  banking  laws  against  banks  dealing  in  their  own  stock — being  own- 
ers of  their  own  stock — except  in  certain  ways  and  in  certain  manner. 
•But  the  case  already  determined,  Bank  v.  Higby,  supra,  and  affirmed  by 
the  Supreme  Court,  must  necessarily  settle  the  fact  that  the  legislature  has 
bestowed  upon  the  bank,  power  to  in  some  manner  at  least  take  its  own 
stock  as  collateral  security  and  engraft  a  lien  upon  that  stock  at  the  time 
it  issues  it. 

This  being  true,  we  can  not  see  any  ground  for  holding  that  such  a 
contract  is  against  public  policy  for  the  reason  a  corporation  can  not  deal 
with  its  own  stock.  We  must  regard  that  as  a  settled  question  in  this 
state. 

It  is  urged  that  this  is  against  public  policy,  because  it  is  a  secret 
lien.  Our  law  makes  bank  stock  personal  property,  and  it  is  to  be  dealt 
with  as  personal  property,  and  any  lien  upon  it  must  accomplish  the 
same  objects  and  the  same  purposes  that  a  lien  upon  personal  property 
must  accomplish  in  this  state. 

The  mode  of  obtaining  a  lien  upon  personal  property  in  this  state — 
save  by  chattel  mortgage — is  by  taking  a  lien  u^n  the  property  and  all 
that  remains  thereafter  is  the  mode  and  manner  of  giving  notice  to  the 
public.  Laws  are  provided  by  which  that  may  be  done.  The  mode  and 
manner  of  giving  notice  may,  perhaps,  be  varied.  It  is  claimed  that  in 
this  state  it  is  not  determined  that  the  mere  passage  of  a  by-law  by  a 
banking  company  is  sufficient  to  bind  third  parties;  that  if  tiiird  parties 
are  to  be  bound  there  niust  be  some  notice  that  is  equivalent  at  least  to 
the  notice  required  where  a  lien  is  secured  upon  personal  property  in  this 
state,  and  therefore  this  is  an  open  question  in  this  state,  whether  or 
not  after  all  as  to  third  parties  this  is  not  a  secret  lien,  whether  it  be 
declared  by  by-laws,  or  whether  notice  is  sought  to  be  given  of  it  by 
printing  upon  the  face  of  the  certificate. 

Many  cases  hav  been  cited  upon  the  trial  of  this  cause,  bearing  upon 
this  question  and  upon  other  questions  connected  with  it. 

In  the  first  place  a  great  many  authorities  have  been  cited  to  us  as 
to  whether  or  not  under  a  statute  like  ours  or  similar  to  ours  there  is  an 
implied  authority  to  create  a  lien  at  all.  Upon  that  question,  although 
we  regard  it  settled  in  this  state,  yet  it  is  one  upon  which  authorities 
mtist  necessarily  differ  from  the  very  fact  that  the  statutes  of  different 
states  differ. 

Is  has  been  declared  by  the  highest  courts  in  some  states  that  the 
statute  is  such  that  it  is  not  within  the  power  of  a  banking  company  to 
declare  a  lien  in  any  manner  whatever,  it  not  being  declared  by  the 
statute  nor  implied  in  any  powers  that  are  given,  the  corporation  can 
not  create  it. 

On  the  other  hand,  there  are  states  holding  that  this  lien  may  be 
created. 

The  statutes  differ,  and  we  should  expect,  accordingly,  different  con- 
structions of  the  statutes.     The  differences,  to  begin  with,  found  in  the 
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authorities  exist  very  largely  on  account  of  these  differences  in  statutes. 
Another  source  of  difference  is  this:  Some  courts  are  inclined  to  con- 
strue according  to  one  rule,  while  other  courts  are  inclined  to  construe 
according  to  another  rule.  At  common  law  there  is  no  lien  upon  the 
stock  of  a  banking  company,  by  the  bank.  It  does  not  exist;  and  some 
courts  cite  that  fact  that  if  the  statute  is  in  derogation  to  common  law, 
there  must  be  a  strict  construction. 

We  find  that  in  other  states  they  look  upon  it  more  as  an  enabling 
statute,  or  a  remedial  statute,  as  a  remedy  to  the  bank  to  secure  and 
enable  it  to  collect  what  is  due.  In  those  states  that  follow  that  rule, 
the  statute  is  more  liberally  construed,  and  some  of  them  liberal  enough 
so  that  a  lien  is  permitted  under  the  statute,  that  would  not  be  in  any 
other  state  where  the  rigid  rule  is  adhered  to. 

As  to  the  mode  .of  creating  this  lien,  there  are  authorities  holding 
that  a  by-law  is  not  sufficient  to  bind  thiid  parties;  that  it  is  not 
sufficient  notice.  In  Mississippi  the  statute  gives  a  lien,  and  requires 
tha  t  the  lien  should  be  made  known  upon  the  face  of  the  stock  of  the 
company.  The  company  declared  the  lien,  but  failed  to  put  it  on  the 
stock,  and  it  -^bs  held  that  the  third  party  was  not  bound  by  it.  In 
principle  the  same  holding  was  had  in  Iowa,  and  in  various  states. 
And  even  in  the  63  California,  859,  it  was  held  there  that  a  mere  by-law 
was  not  sufficient  notice  to  third  parties  dealing  with  the  stock,  to  give 
the  bank  priority  over  a  dofia  fide  purchaser  of  the  stock.  But  that  same 
state,  in  79  Cal.,  823,  held  that  where  a  lien  was  upon  the  face  of  the 
stock,  printed  upon  the  face  of  the  stock,  that  it  was  sufficient  to  bind 
third  parties  dealing  with  the  stock.  *  The  same  is  held  in  several 
other  cases  cited.  In  Insurance  Co.  v.  Bank,  77  N.  Y,  650.  This  was  in 
the  Supreme  Court  at  a  special  term  in  Erie  county,  February  4, 
1897.  The  syllabus  is  as  follows:  **Pledges.  Sale  after  death  of 
pledger.  A  purchaser  of  stock  certificates  which  gives  a  corporation 
a  lien  on  the  stock  to  secure  any  indebtedness  of  the  original  holder  in 
said  certificates,  takes  the  stock  subject  to  the  lien,  Ukough  he  has 
no  knowledge  thereof;  the  presumption  that  he  read  the  certificate 
being  conclusive.**  In  this  case,  although  New  York  has  thus  held  in 
the  20  New  York  and  in  other  cases,  nas  established  the  law  pretty 
thoroughly  that  a  corporation  cannot  so  charge  a  lien,  that  is,  implied 
authority  of  a  corporation  to  engraft  a  lien  upon  its  stock  by  a  by-law 
passed  by  the  corporation  is  not  warranted.  Such  authority  does  not 
exist  in  the  statutes  of  the  state.  This  was  under  the  United  States 
Banking  Law  of  1864,  and  that  prohibited  a  company  from  dealing  in  the 
stock,  and  from  taking  a  lien  upon  future  loans.  The  question  is 
thoroughly  considered  in  this  case.  The  findings  of  fact  are  these:  ' 
**These  certificates  of  stock  so  pledged  and  sold"  —The  company  here  in 
this  case  had  done  nothing  more  than  issue  stock — **recite  on  their  face 
that  no  transfer  of  them  on  the  books  of  the  defendant  would  be  made 
without  the  consent  of  its  board  of  directors,  and  that  the  defendant 
should  have  a  lien  upon  the  stock  for  any  indebtedness  to  the  defend- 
ant:*' showing  in  that  respect,  that  a  lien  was  cieated  in  the  same  way 
it  was  created  in  the  case  at  bar.  As  to  this  matter  of  notice,  I  will 
read  (from  77  N.  Y.,  353): 

"The  second  claim  advanced  by  the  defendant  to  the  effect  that  the 
defendant,  by  the  terms  of  the  contract  of  pledge  between  Levi  and  the 
plaintiff,  has,  or  at  any  rate  is  entitled  to  have  a  lien  upon  the  stock 
superior  to  that  of  the  plaintiff — (the  bank  that  issued  the  certificate 
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was  the  defendant) — as  an  original  proposition  and  independent  of  the 
National  Banking  Law  seems  to  be  sound.  It  was  plainly  stated  in  the 
body  of  the  certificates  that  the  defendant  was  entitled  to  a  lien  upon 
them  as  against  the  owner,  as  security  for  any  indebtedness  from  the 
owner  to  the  bank.  The  defendant  is  organized  under  the  National 
Banking  Act  of  1864,  which  prohibits  the  making  of  such  a  contract  as 
that  between  Levi  and  the  defendant,  which  is  evidenced  by  the  recital 
in  the  certificates  giving  the  bank  the  right  to  a  lien  upon  his  stock  under 
the  circumstances  disclosed  by  the  evidence  at  the  trial  of  this  case.  In 
order  to  justify  such  a  contract  under  the  statute,  it  was  incumbent  upon 
the  defendant  to  prove  that  it  was  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith,  and  no  evidence  was  given  upon 
that  question.  The  significant  and  important  provision  of  the  law, 
the  effect  of  whicji  is  undisputed  here,  is  the  provision  prohibiting  the 
defendant  from  making  loans  on  the  security  of  its  own  capital  stock. 
The  statute  itself  prescribes  no  penalty  for  its  violation.  It  is  not 
claimed  that  the  defendant  has  ever  purchased,  or  is  the  holder  of  the 
stock  in  question;  so  that  the  statutory  provision  that  it  shall  neither 
purchase  nor  hold  its  own  capital  stock,  unless  it  be  necessary  for  it  to 
do  so  to  prevent  loss  upon  the  debt  previously  contracted,  has  no  par- 
ticular bearing  upon  the  question  to  be  decided  here.  The  claim  of  the 
defendant  that  it  has,  or  is  entitled  to  have,  a  lien  superior  to  that  of  the 
plaintiff,  rests  upon  the  fact  that  it  was  agreed  between  Levi  and  the 
defendant  when  the  stock  was  issued,  that  it  should  have  a  lien  for  any 
indebtedness  from  him;  and  the  plaintiff,  when  it  took  the  stock  in 
pledges,  had  notice  of  the  agreement  and  took  it  subject  to  such  lien  or 
right  to  a  lien.  If  the  contract  thus  embodied  in  the  certificate  was 
valid  and  binding  as  between  the  defendant  and  Levi,  the  right  of  the 
plaintiff  must  be  measured  by,  and  cannot  be  greater  than,  those  of  its 
assignor.  Where  a  pledgee  has  actual  or  constructive  notice  of  any 
infirmity  in  the  title  of  stock,  he  gets  only  the  rights  of  the  pledgor— 
(citing  a  large  number  of  cases) — **it  becomes  the  duty  of  one  who  has 
received  knowledge  of  such  fact  as  should  put  him  on  inquiry,  to  make 
such  inquiry  with  all  due  diligence  and  in  good  faith;  and  anything 
short  of  this  will  impose  upon  the  negligent  party  the  same  liability  as 
though  he  had  acted  with  full  knowledge  of  all  that  the  inquiry  would 
have  disclosed;"  ** which  went  to  the  United  States  Supreme  Court, 
whose  decision  may  be  found  in  108  U.  S.,  99.  It  was  finally  held  that 
real  estate  mortgaged  to  a  national  bank  to  secure  future  advances,  done 
in  violation  of  the  National  Banking  Act,  was  valid  security  for  such 
advance  on  the  ground  that  the  National  Banking  Act  contains  no  pro- 
vision prescribing  a  penalty  for  such  violation  of  the  statute;  and  the 
failure  only  laid  the  bank  open  to  proceedings  by  the  government,  to 
annul  its  charter,  and  could  not  be  taken  advantage  of  by  private  parties. 
To  the  same  effect  is  Thompson  v.  Bank,  146  U.  S.,  240;  that  theplain- 
tiflF  here  took  the  stock  in  pledge  with  constructive  notice  of  the  daim  oi 
the  defendant  that  the  stock  was  subject  to  a  lien  in  its  favor  for  any 
claim  it  then  had  against  Levi,  is  plain,  notwithstanding  the  fact  that 
the  plaintifif  did  not  discover  the  provision  in  the  certificate  to  that  effect 
till  long  afterwards. "—(Citing authorities.)—' *The  plaintiff,  whenittook 
the  certiffcates,  was  bound  by  the  provisions  in  the  certificates,  whether 
it  read  them  or  not.  The  presumption  that  it  did  read  them  is  conclusive 
ar  X  ,*iatter  of  law,  although  false  in  fact." 
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I  have  read  so  much  of  this  case,  because  it  seems  to  be  in  direct 
line  with  79  Cal.  and  26  Conn. ,  to  the  point,  that  where  a  lien  is  printed 
upon  the  fact  of  the  stock  itself,  and  is  part  of  it,  that  it  binds  any  third 
person  who  takes  that  stock,  regardless  of  whether  he  knew  it  or  did 
not  know  it  as  a  matter  of  fact,  because  it  will  be  considerd  as  knowing 
it  as  a  matter  of  law. 

Now,  although  we  have  a  provision  in  our  statute,  as  I  have  already 
said,  for  the  mode  of  giving  notice  of  a  lien  upon  personal  property,  yet 
if  an5'  other  mode  is  followed  that  is  conclusive — open  to  the  party  who 
buys  that  personal  property,  it  is  difficult  to  see  why  the  person  is  not 
bound  by  the  lien.  Take  a  wagon;  if  it  is  printed  all  over  it  that  some 
party  has  a  lien  upon  it,  and  a  person  buys  it  who  by  seeing  the  wagon 
could  have  read,  if  he  desired  to  do  so,  the  printing  upon  it,  it  seems 
that  such  notice  would  be  as  efifectual  as  though  he  had  notice  in  the 
manner  prescribed  by  statute.  A  party  is  about  buying  personal  property, 
and  he  is  given  notice  at  the  time  he  is  about  to  buy,  that  A  has  a  lien 
upon  the  property  for  anything  that  may  be  due  at  any  time  from  him 
during  the  duration  of  that  lien;  it  would  certainly  be  sufficient  notice. 

Here  is  a  certificate  of  stock  that  is  notice  to  any  one  who  under- 
takes to  purchase  it  or  loan  money  upon  it.  It  bears  the  evidence  upon 
the  face  of  it.  In  the  case  in  Iowa  the  law  required  that  the  by-laws 
should  be  posted  up  in  the  room,  in  the  office,  and  in  various  places. 
That  was  not  done,  and  it  is  held  the  bank  could  not  hold  as  against 
the  third  party  who  had  acquired  an  interest  in  the  stock.  But  if  the 
law  had  t«en  complied  with  by  posting  the  notice,  it  would  then  have 
been  regarded  sufficient;  and  yet  that  would  not  be  as  effectual  notice 
as  printing  it  upon  the  face  of  the  stock  itself. 

We  are  inclined  to  think  that  under  the  authorities — and  some  of 
these  authorities  are  from  states  where  it  has  been  held  that  it  is  not 
sufficient  notice  to  merely  pass  a  by-law  which  is  found  upon  the  records 
of  the  company;  yet  these  very  states,  such  as  California  and  even 
Connecticut,  have  held  that  it  is  sufficient  notice  of  a  lien  when  it  is 
printed  upon  the  face  of  the  stock  itself.  The  same  is  true  of  New  York, 
if  the  case  above  cited  is  to  be  regarded  the  law  of  that  state. 

New  York  has  held  repeatedly  that  these  liens  are  not  good  under 
the  state  statute.  Formerly  it  was  held  that  the  liens  were  not  good 
under  the  statute  of  the  United  States;  but  lately  it  seems  that  decisions 
in  the  United  States  courts  are  to  the  effect  that  a  thirdparty  cannot  take 
advantage  of  that  law;  that  there  being  no  penalty  attached  to  the  pro- 
hibition against  the  company,  the  state  can  enforce  the  law  by  way  of 
proceedings  against  the  company  directly.  The  construction  of  the 
statute  is  very  applicable,  indeed,  to  sec.  8802,  Rev.  Slat.: 

**No  director  or  other  officer  of  such  corporation  shall  borrow  or  use 
the  funds  of  the  corporation,  except  to  pay  the  necessary  and  current 
expenses,  to  an  amount  greater  than  one-half  of  the  amount  of  stock  by 
him  owned  or  held;  nor  shall  any  officer  or  director  be  surety,  or  in  an\' 
manner  an  obligor,  for  any  loan  made  by  the  corporation." 

There  is  a  prohibition  the  same  as  the  United  States  statute  is  upon 
banks.    There  is  no  penalty  attached  to  it. 

I  do  not  know  why  the  construction  placed  upon  the  United  States 
statute  by  the  United  States  court  in  the  two  cases  referred  to,  and 
in  the  New  York  case,  is  not  entirely  applicable  to  this  construction  of 
the  statute  in  this  state;  that  it  is  a  provision  available  not  to  a  third 
party  dealing  in  the  stock,  but  only  to  the  state  itself. 
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We  hold  the  lien  of  the  defendant  good,  and  that  the  plaintiff  has  not 
the  right  to  have  the  stock  placed  in  his  name  on  the  books  of  the  bank. 
The  plaintiff's  petition  is  dismissed  at  his  costs. 
Squire,  Sa?iders  &  Bempsey,  for  plaintiff. 
Wilcox^  Collister^  Hogan  &  Parmeiy,  for  defendant. 


APPEALS. 

,  [Lucas  Circuit  Court.] 

Haynes,  Scribner  and  King,  JJ. 

Gladibux  V.  The  St.  Louis  Parish  of  Toledo,  Ohio,  kt  al. 

1.  Right  to  Appsai,. 

In  an  action  upon  a  building  contract  in  which  plaintiff  avers  his  full  perform- 
ance  of  it  and  prays  that  the  balance  due  thereon  be  paid  him ;  and  the 
defendant  in  his  answer  and  cross-petition  undertakes  to  set  out  an  equitable 
cause  of  action,  but  fails  to  insert  all  the  material  allegations  that  are 
essential  to  such  cause  of  action:  Hetd^  that  if  the  complaint  be  of  an  equitable 
nature,  such  defendant  may  appeal,  and  obtain  further  leave  to  amend  and 
perfect  the  allegations  of  his  petition  in  the  appellate  court 

2.  Construction  op  Statutes  Regulating  Appeaxa. 

The  right  to  appeal  is  given  in  the  broadest  sense  and  the  language  of  the 
statute  cannot  be  construed  to  confine  this  right  in  cases  in  which  the  con- 
tention is  in  whole  or  in  part  over  the  facts  of  the  case,  and  such  right  can- 
not be  defeated  by  the  defendant's  setting  up  in  his  answer  a  legal  cross- 
demnnd  and  which  compels  the  plaintiff  to  tl^e  issue  upon,  or  be  ddfeated  in 
his  action. 

SCRIBNBR,   J. 

The  case  of  Victor  Gladieax  against  the  St  Louis  Parish  of  Toledo, 
Ohio,  et  al.,  is  before  us  on  motion  submitted  by  the  plaintiff  to  dismiss 
the  appeal  in  this  court  by  the  defendants. 

The  action  below  was  brought  upon  a  building  contract  entered  into 
between  the  church  and  the  plaintiff  for  the  erection  of  a  certain  struc- 
ture described  in  the  petition. 

The  plaintiff  avers  his  full  performance  of  the  contract  and  alleges 
the  contract  price  of  four  thousand  dollars  of  which  three  thousand 
dollars  have  been  paid,  leaving  still  due  a  thousand  dollars;  also  the  sum 
of  $19.85  which  is  alleged  as  due  to  the  plaintiff  for  building  a  sidewalk, 
according  to  the  agreement  entered  into  between  the  parties. 

The  defendants,  answering  in  the  case,  set  out  certain  admissions 
of  some  of  the  immaterial  allegations  of  the  petition,  but  deny  all  the 
other  allegations  not  specifically  admitted. 

Then  by  way  of  cross-petition,  and  further  answering  to  the  petition, 
the  defendants  say,  that  on  or  about  July  22,  1892,  they  entered  into  a 
contract  in  writing  with  the  plaintiff  in  this  case  for  the  erection  and 
completion  of  a  two-story  brick  residence  on  the  real  estate  in  the  peti- 
tion described  for  the  agreed  sum  of  four  thousand  dollars  and  according 
to  specifications  and  plans  referred  to  in  the  written  contract  of  which 
a  true  copy  is  hereto  attached  and  made  part  thereof,  marked  '^Exhibit 
One." 

Defendants  further  say  that  there  was  drawn  up  by  said  plaintiff,  or 
his  amanuensis  and  that  it  was  a  part  of  said  contract  to  be  reduced  to 
writing,  that  the  plaintiff  should  forfeit  the  sum  of  two  dollars  per  day 
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for  each  and  every  day  after  October  15,  that  said  house  should  remain 
unfinished  and  uncompleted;  and  that  said  plaintiff, «for  the  purpose  of 
deceiving  said  defendants,  omitted  or  caused  to  be  omitted  from  said 
written  contract  the  agreed  provision  or  condition  to  finish  said  contract 
work  by  October  15,  1892,  under  a  forfeiture  of  two  dollars  for  each  and 
every  day  thereafter. 

These  answering  defendants  say  that  plaintiff  agreed  to  finish  said 
building  on  or  before  October  15,  1892,  under  a  penalty  as  aforesaid  and 
that  he  failed  to  finish  the  building  and  the  same  is  not  completed,  all  to 
their  damage  in  the  sum  of  $450. 

Defendants  further  say  that  the  plaintiff  agreed  to  construct  said  house 
in  a  workmanlike  manner,  according  to  specifications  here  annexed, 
but  that,  in  disregard  of  his  said  obligation,  under  the  directions  of  said 
specifications,  he  has  failed  and  refused  to  comply  with  the  same  in  this: 
And  then  there  are  pointed  out  numerous  imperfections  and  failures  of 
performance  on  the  part  of  the  plaintiff,  as  is  claimed  by  the  defendants 
to  the  number  of  17 — more  than  17  in  number  in  point  of  fact.  And  in 
many  other  regards  plaintiff  has  failed  to  comply  with  the  said  plans  and 
specifications  of  the  contract  all  to  the  damage  of  the  defendants  in  the 
sum  of  $600.  Wherefore  these  answering  defendants  pray  that  said  con- 
tract in  said  petition  set  forth  and  thereto  annexed  be  reformed  as  to  the 
provision  for  the  penalty  of  two  dolfars  a  day  for  failure  to  complete  the 
building  by  October  15,  1892,  and  for  judgment  against  the  plaintiff  in 
the  sum  of  $1,050  and  of  their  costs  herein  expended. 

The  plaintiff  replies  denying  the  allegations  of  the  answer,  especially 
the  allegation  of  fraud  in  the  omission  of  some  of  the  alleged  stipulations 
— as  to  the  stipulated  damage  for  default  in  the  completion  of  the  work ; 
also  the  allegation  relating  to  the  imperfections  in  the  work. 

Upon  these  pleadings,  the  case  went  to  trial  before  the  court  of  com- 
mon pleas  and  a  jury,  a  jury  having  been  empaneled  to  try  the  issues 
entered  into  or  made  up  between  the  parties. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  substantial  amount 
of  his  claim.  Thereupon  the  court  made  an  entry  in  which  this  language 
appears:  "And  thereupon,  in  accordance  with  the  verdict  of  the  jury 
duly  rendered  in  this  action,  the  court  find  there  is  now  due  (so  much 
money)  and  rendered  judgment  thereon/' 

A  bond  to  perfect  appeal  having  been  filed,  it  was  duly  transferred 
to  the  clerk  of  this  court  and  the  plaintiff  filed  his  motion  to  dismiss 
appeal  on  the  ground  that  the  case  is  one  in  which  neither  party  was 
entitled  to  demand  a  trial  by  jury;  that  a  jury  was  demanded  to  try  the 
case  and  that  therefore  neither  party  has  a  right  to  appeal.  It  is  upon 
that  motion  that  the  case  has  been  heard.  As  I  have  stated,  the  plain- 
tiff, does  not  demand  personal  judgment  in  the  case. 

He  sets  up  the  fact  constituting  his  claim  against  the  defendants  and 
the  petition  proceeds:  **Wherefore,  plaintiff  prays  that  an  account  may 
be  taken  of  the  amount  due  him  upon  said  claim  and  that  the  same  may 
be  declared  a  first  lien  on  said  lot  and  that  the  liens  thereon  may  be 
marshalled  and  said  lot  sold,  and  his  said  claim  with  interest  thereon 
paid  from  the  proceeds  of  said  sale  and  for  such  other  and  further  relief 
as  he  may  be  entitled  to,"  etc. 

-Manifestly  there  is  here  no  claim  for  personal  judgment;  nothing 
which  would  entitle  the  plaintiff  to  demand  a  trial  by  jury. 

The  answer,  as  has  been  shown,  alleges  fraudulent  conduct  on  the 
part  of  the  plaintiff,   taking  issue  with  certain  allegations  in  the  petition 
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as  to  the  performance  of  work.  The  defendant  alleges  that  the  plaintiff 
perpetrated  a  fraud  upon  the  defendants  in  this:  That  the  contract  was 
drawn  by  plaintiff;  that  it  was  a  part  of  the  contract  and  was  to  be 
reduced  to  writing,  that  said  plaintiff  was  to  pay  to  these  defendants  the 
sum  of  two  dollars  per  day  for  each  and  every  day  after  October  15, 
1892,  that  said  house  should  remain  unfinished  and  uncompleted;  and 
that  said  plaintiff  purposely,  and  to  deceive  these  defendants,  omitted  or 
caused  to  be  omitted  from  said  contract  the  agreed  provision  or  condi- 
tion to  finish  said  contract  work  by  October  15,  1892,  under  penalty  and 
forfeiture  of  two  dollars  per  day  for  each  and  every  day  of  delay  after 
that  time.     And  the  defendants  allege  damage  to  the  extent  of  some  $450. 

Now,  it  appears  by  the  ruling  of  the  Supreme  Court  in  the  case  of 
Ellsworth  V.  Holcomb,  28  O.  S.,  66 — at  least  it  was  referred  to  in  the 
argument  that  pleadings  containing  allegations  of  that  kind,  if  the  facts 
are  sufficient  to  make  a  case  of  fraud,  or  presents  a  cause  of  action 
within  the  original  or  any  cross-petition,  it  is  appealable  to  the  appellate 
court. 

In  the  case  of  Ellsworth  v.  Holcomb,  supra^  the  first  paragraph  of 
the  syllabus  reads  as  fallows: 

** Where  a  plaintiff  brings  an  action  for  the  reformation  of  a  written 
contract,  and  at  the  same  time  asks  for  a  money  judgment,  to  which  he 
would  be  entitled  o.nly  in  the  event  of  his  obtaining  the  equitable  relief 
sought;  and  the  only  issue  of  fact  made  by  the  pleadings  is  on  the  right 
to  such  equitable  relief,  neither  party  has  a  right  to  demand  that  such 
issue  shall  be  tried  by  a  jury." 

Here  the  defendants  in  their  cross-petition  pray  for  a  reformation  of 
the  contract  in  the  particular  which  I  have  referred  to  and  they  ask  that 
judgment  may  be  rendered  upon  the  contract  as  reformed  and  the  damages 
they  have  sustained  in  consequence  of  the  failure,  as  alleged  by  them, 
on  the  part  of  the  plaintiff  to  comply  with  the  terms  of  the  contract  in 
the  particular  there  complained  of,  and  the  allegations  of  the  cross-peti- 
tion in  this  regard  are  not  sufficient  to  make  a  case  clearly,  it  seems  to 
us,  and  under  the  ruling  of  the  court  in  the  case  of  Ellsworth  v.  Holcomb, 
supra,  the  parties  defendant  would  have  the  right  to  appeal  from  the 
judgment  or  finding  against  them  as  the  issue  was  made  here  in  regard 
to  this  particular  matter  complained  of. 

It  is  quite  questionable  whether  or  not  the  facts  alleged  in  this  cross- 
petition  in  this  regard  are  sufficient  to  make  a  case.  It  is  alleged  that  the 
cross-petitioners  were  ignorant  of  the  fact  that  this  omission  was  made 
and  that  the  plaintiff  failed  to  insert  the  provision  which  was  agreed  upon 
and  in  some  other  respects  the  petition  seems  to  be  somewhat  defective 
in  that  regard;  but  we  do  not  think  that  these  omissions  or  defects 
would  deprive  a  party  of  his  right  to  appeal. 

A  man  may  set  out  or  undertake  to  set  out  an  equitable  cause  of 
action  in  his  petition  or  in  his  cross-petition;  he  may  fail  to  insert  all  the 
material  allegations  that  are  essential  to  such  cause  of  action ;  neverthe- 
less, if  the  complaint  be  of  an  equitable  nature,  he  may  appeal  and  m  an 
appellate  court  obtain  further  leave  to  amend  and  perfect  the  allegations 
of  his  petition. 

This  appears  in  the  ruling  of  the  court  found  in  the  case  of  Grant, 
etc.,  V.  Ludlow's  Admr.,  et  al.,  8  0.  S.,  i,  31,  32,  where  the  court  say: 

**Like  a  cause  appealed  into  the  district  court  from  the  court  of 
common  pleas,  we  take  up  the  case  at  the  point  where  it  stood  when  re- 
served; and,  as  in  cases  of  appeal,  have  the  same  control  over  the  sab- 
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ject  matter  of  the  action,  the  pleadings,  and,  if  necessary,  the  issuing 
and  service  of  process,  and  the  final  determination  of  the  case,  as  the 
district  court  could  have  exercised,  had  that  court  retained  it  for  final 
adjudication." 

And  further,  the  court  say: 

''But  it  ngt  unfrequently  happens,  especially  in  equity  cases,  that 
facts  and  allegations  necessary  to  determine  the  subject-matter  of  the 
original  cause  of  action,  and  dependent  upon,  and  growing  out  of  the 
original  cause  of  action,  have  been  omitted  in  the  pleadings  below,  or  the 
cause  of  action  is  imperfectly  stated.  Such  amendments  have  been  here- 
tofore allowed  on  appeals  in  this  state;  and  when  the  collateral  facts,  in 
equity  suits,  made  it  necessary  to  bring  a  new  party  before  the  court,  it 
has  been  allowed.  Such  amendments  are  made  for  the  purpose  of  settling 
and  fully  determining  the  cause  of  action  appealed.'* 

Applying  this  doctrine  to  the  language  of  the  cross-petition  under 
consideration  here, -that  if  thfe  allegations  are  not  sufficiently  clear  to 
make  an  equitable  cause  for  relief,  that  upon  an  amendment  of  the  cross- 
petition  such  allegations  may  be  supplied,  if  the  party  desires  to  supply 
them,  and  that  if  he  be  able  to  make  good  averments  in  his  cross-petition 
in  respect  to  the  alleged  fraud  in  omitting  a  material  condition  from  the 
contract,  he  is  entitled  to  appeal  his  case  to  the  circuit  court  upon  the 
allegations  in  his  cross- petition,  and  the  issues  taken  as  to  those  allega- 
tions as  to  what  shall  be  done  with  the  case  in  the  event  that,  upon  the 
final  determination,  the  issue  made  as  to  the  fraud  is  left  uncertain  and 
undetermined  by  the  court. 

Then  as  to  the  remaining  part  of  the  case — the  further  allegations 
of  the  answer  and  cross-petition  are  that  the  plaintiff  has  failed  to  per- 
form the  contract  according  to  its  terms  and  that  the  work  and  materials 
are  defective  in  many  particulars  all  to  the  damage  of  the  defendants  in  the 
sum  of  $600  for  which  judgment  is  prayed  against  the  plaintiff. 

At  first  sig;ht,  it  would  seem  that  these  averments  of  the  answer  and 
cross-petition  make  an  equal  case  or  counter  claim  or  cross  action  on  the 
part  of  the  defendant  below  against  the  plaintiff.  That  is  to  say,  if  the 
plaintiff  himself  were  not  here  suing  upon  this  contract  and  demanding 
the  contract  price  of  his  work  and  materials,  the  defendants  would  be 
suing  him  upon  his  contract. in  an  original  action  to  recover  damages. 
Of  course,  if  issues  were  taken  in  such  a  case,  it  would  indicate  a  cause 
of  action  for  trial  by  jury.  But  it  will  be  observed  here  that  the  plaintiff 
is  suing  for  $1,019  ^^^  some  odd  cents.  If  that  amount  is  due,  even 
conceding  that  the  defendants  have  a  cause  of  action  as  is  claimed  by 
them  upon  the  grounds  of  complaint  as  is  claimed  by  them,  upon  a  build- 
ing contract;  nevertheless,  they  could  claim  nothing  beyond  an  insignifi- 
cant sum  in  the  way  of  damages  because,  according  to  the  contract  price, 
they  are  still  owing  the  plaintiff  the  sum  af  one  thousand  dollars  in  addi- 
tion to  the  $19  and  some  odd  cents  for  the  amount  of  the  sidewalk  expense. 

The  defendants,  it  is  true,  allege  that  they  have  suffered  damages  in 
excess  of  the  damages  that  the  plaintiff  claims,  but  it  is  very  slightly  in 
excess.  Their  complaint  really  stands  in  the  nature  of  a  defense  against 
the  claim  of  the  plaintiff,  and  not  as  an  independent  cause  of  action  upon 
which  they  are  entitled  to  recover  as  against  the  plaintiff,  it  being  con- 
ceded that  they  have  paid  the  plaintiff  all  but  the  sum  of  $1,019  ^^  ^^^ 
amount  that  is  to  be  paid  for  the  work  and  labor. 

It  is  a  case  then,  according  to  the  facts  set  up  by  the  defendants, 
Assuming  the  statements  in  that  regard  to  be  true — it  is  a  case,  not  for 


Digitized  by 


Google 


484  OHIO  ClKCUir  DiiCiblO.No.  Vol. 

Lucas  Circuit  Court 

. -J 

the  recovery  of  damages,  not  for  a  judgment  for  damages,  unless  it  might 
be  for  an  insignificant  sum.  It  is  a  matter  of  defense,  not  a  matter  of 
recovery  against  the  plaintiff.  We  doubt  very  much  whether,  in  such  a 
rase  as  that,  where  a  plaintiff  brings  an  action  in  equity  to  enforce  a 
mechanic's  lien  and  the  defendant  comes  forward  and  admits  the  making, 
of  a  contract  and  alleges  non-performance  or  breach  of  contract  on  the 
part  of  the  plaintiff  whereby  he  has  not  earned  his  contract  price — we 
doubt  very  much  whether,  under  such  circumstances,  if  the  case  is  taken 
from  the  equitable  jurisdiction  of  the  court  where  it  is  put  by  the  petition 
of  the  plaintiff,  it  presents  an  action  at  law  for  trial  by  jury. 

But  aside  from  that,  if  it  should  be  found  that  an  action  at  law  was 
presented  by  the  answer  and  cross-petition,  on  trial  in  the  determination 
of  that  to  a  jury,  if  that  is  the  proper  tribunal,  and  an  appeal  taken  in  the 
case  would  not  open  up  the  law  matter  that  was  submitted  to  be  tried 
by  a  jury,  it  is  conclusive  that  if  the  appeal  takes  up  anything,  it  takes 
up  only  the  equitable  matters  outside  of  the  law  claims  which  have  been 
submitted  and  tried. 

In  the  case  of  Sallady  v.  Webb,  i  Ohio  Circ.  Dec,  638,  which  was 
fully  relied  upon  by  this  court  in  the  case  of  Brack  v.  Gaa,  et  al.,  3  Ohia 
Circ.  Dec,  594,  is  found  quite  an  interesting  discussion  of  a  kindred 
subject  which  I  will  read  the  following  four  paragraphs,  being  the 
syllabus: 

**i.  If  the  plaintiff  sets  out  in  his  petition  an  equitable  cause  of 
action,  and  no  issue  of  fact  is  taken  on  the  averments  thereof;  but  the 
defendant  sets  up  new  matter  in  his  answer  constituting  a  legal  cause  of 
action,  which,  if  established,  will  extinguish  the  case  made  in  the  petition, 
such  legal  cause  of  action  is  triable  by  jury. 

**2.  The  plaintiff  may  appeal  from  a  decree  in  such  case  dismissing 
his  petition,  although  the  decree  is  based  upon  a  finding  that  the  sum 
due  on  the  legal  cause  of  action  is  equal  to  or  exceeds  that  claimed  by 
him  in  his  petition,  and  thus  extinguished  it. 

**3.  That  such  appeal  does  not  open  and  bring  for  re-trial  in  the 
circuit  court  the  issues  joined  and  tried  in  the  court  of  common  pleas 
upon  the  new  matter  set  out  in  the  defendant's  answer. 

'^4.  That  if,  in  the  circuit  court,  no  issue  is  taken  on  the  averments 
of  the  petition,  the  court  will  render  such  decree,  as  the  justice  of  the 
case  requires  in  view  of  the  case  confessed  in  the  petition,  and  of  the 
legal  rights  of  the  parties  as  settled  in  the  court  below." 

The  following  is  the  statement  of  facts  in  the  case  of  Sallady  v. 
Webb,  supra: 

*'This  action  was  brought  to  foreclose  a  mortgage  given  by  defend* 
ant  Webb  in  1881,  to  his  co-defendant,  Wheeler,  and  assigned  by  Wheeler 
to  the  plaintiff.  No  issue  was  taken  on  the  averments  of  the  petition. 
Webb,"  the  mortgagor,  answered,  setting  up:  i.  That  his  co-defendant, 
Wheeler,  in  1874,  sold  him  the  mortgaged  premises,  and  that  the  mort- 
gage was  executed  by  him  to  Wheeler  to  secure  the  balance  of  the  pur- 
chase money  unpaid  at  the  date  of  the  mortgage.  That  Wheeler  had 
induced  him  to  purchase  the  premises  by  misrepresenting  the  location  of 
their  boundaries,  having  no  reasonable  grounds  to  believe  the  statements 
to  be  true,  and  that  he  was  greatly  damaged  thereby. 

**3.  That  Wheeler,  at  and  before  the  time  the  mortgage  was  as- 
signed, was  indebted  to  him  for  timber  before  that  time  sold  and  de- 
livered to  Wheeler.     The  reply  denied  the  averments  of  the  answer." 
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The  opinion  in  this  case  was  delivered  by  Judge  Bradbury  who  after- 
wards became  one  of  the  judges  of  the  Supreme  Court,  and  he  says: 

'*This  action  was  brought  by  the  assignee  of  the  mortgage  to  fore- 
close it,  the  plaintiff  making  both  mortgagor  and  mortgagee  defendants. 
There  was  no  prayer  for  a  personal  judgment. 

**The  petition  set  forth  a  cause  of  action,  purely  equitable,  in  which 
neither  party  had  a  right  to  a  trial  by  jury,  and  therefore,  by  sec.  5226, 
Rev.  Stat.,  either  party  could  appeal  to  the  circuit  court. 

'*The  fact  that  no  issue  was  joined  on  the  averments  of  the  petition, 
cannot  be  held  to  defeat  the  right  to  appeal :  there  is  no  such  express 
imitation  of  this  right  made  by  the  statute  providing  for  the  apjieal. 
And  it  is  clear  that  in  cases  where  no  issue  of  fact  is  taken  on  the  aver- 
ments of  the  petition,  the  defeated  party  may  appeal  from  a  decree  adjus- 
ting his  rights  upon  the  facts  stated  therein,  as  in  cases  where,  upon  issue 
joined,  the  court  has  found  the  facts  against  him.  The  very  point  of 
contention  may  well  be  over  disputed  rules  of  law  applicable  to  admitted 
facts.  The  right  to  appeal  is  given  in  the  broadest  terms;  the  language 
of  the  statute  cannot  be  construed  to  confine  this  right  to  cases  in  which 
the  contention  is,  in  whole  or  in  part,  over  the  facts.  If  this  view  is 
correct,  it  would  seem  to  follow  that  the  right  to  appeal  the  case  made 
in  the  petition,  cannot  be  defeated  by  the  defendant  setting  up  in  his 
answer  a  legal  cross-demand,  which  he  may  do  or  not  at  his  election, 
but  which  if  he  does  set  up,  compels  the  plaintiff  to  take  issue  upon,  or 
be  defeated  in  his  action.  The  motion  to  dismiss  the  appeal  is  therefore 
overruled. 

'*The  plaintiff's  appeal  being  sustained,  the  defendant  Webb,  con- 
fesses his  petition  to  be  true  by  taking  no  issue  upon  its  averments,  but 
moves  the  court  for  a  decree  finding  that  the  plaintiff's  claim  therein  set 
forth  is  extinguished  by  the  finding  of  the  court  below  on  the  legal  cross- 
demands  set  up  by  him  in  his  answer,  the  court  below,  as  disclosed  by 
the  record,  having  found  due  Webb,  thereon,  from  the  plaintiff's  assignors 
a  sum  of  money  greater  than  the  plaintiff  claimed  in  his  petition.  The 
motion  is  founded  upon  the  claim,  that  the  appeal  of  the  plaintiff  did  not' 
open  up,  for  re-trial  in  this  court,  the  issues  of  fact  joined  in  the  court 
below  on  the  defendant's  cross-demand." 

Then  the  court  quotes  from  the  statute  upon  the  subject  and  also 
quotes  from  the  case  of  Buckner  v.  Mears,  26  O.  S.,  514,  which  shows 
wherein  that  case  differed  from  the  one  before  him  and  then  the  learned 
judge  says: 

'•We  therefore  hold,  that  the  appeal  of  the  plaintiff  in  this  case  did 
not  open  for  re-trial  in  this  court  the  issues  joined  in  the  court  below 
on  the  cross-demands  set  up  by  Webb,  and  we  decline  to  hear  evidence 
relating  thereto.  And  it  appearing  by  the  record,  that  the  sum  found  by 
the  court  below  due  to  Webb  on  his  cross-demaiids,  is  greater  than  the 
claim  of  the  plaintiff,  we  hold  that  the  plaintiff's  claim  is  extinguished 
thereby." 

It  seems  that  the  result  from  that  case,  granting  that  there  was  a 
legal  cross-demand  submitted  to  the  court  for  trial  in  the  action — a  cross- 
demand  against  the  mortgagee  who  had  transferred  the  claim  upon  which 
the  plaintiff  had  brought  his  action,  to  the  plaintiff — granting  that  there 
was  such  a  cross-demand  and  a  trial  and  judgment  by  the  court  below 
upon  the  issue  made  as  to  the  cross-demand,  and  the  facts  presented  as 
to  the  cross-demand,  the  court  was  of  the  opinion,  and  so  adjudged  that 
while  the  plaintiff  had  brought  his  suit,  the  mortgage  might  appeal,  but 
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that  the  appeal  did  not  open  up  the  judgment  thai  had  been  rendered 
upon  the  cross-demand  of  the  original  mortgagee  against  the  mortgagor, 
both  of  them  having  been  parties  defendant  to  the  action.  That  the 
judgment  o£  ttie  court  upon  trial  as  to  the  validity  of  that  mortgage  was 
conclusive,  not  only  upon  the  mortgagor  and  mortgagee,  who  were 
parties  defendant  in  the  action,  but  also  as  upon  the  plaintiff  himself; 
that  appeal  did  not  open  up  that  decree  or  judgment;  that  nevertheless 
an  appeal  might  be  taken  by  the  plaintiff  in  the  action.  The  result  was, 
under  the  ruling  of  the  court  that,  the  court  having  found  that  the  mort- 
gage was  entirely  extinguished  by  reason  of  the  facts  shown  in  the  case, 
there  was  no  validity  as  against  the  mortgagor  and  that  having  found  the 
amount  of  damages  as  against  the  mortgagee  in  favor  of  the  mortgagor 
in  the  cross- petition  that  exceeded  the  amount  of  the  mortgage,  the  result 
of  the  petition  of  the  plaintiff  in  the  action  even  for  foreclosure,  was 
dismissed. 

Now  here,  if  this  was  a  case  proper  to  be  tried  by  a  jury  and  was  a 
case  in  which  the  parties  were  entitled  to  a  trial  by  jury  upon  the  issue 
made  as  to  the  cross-petition  in  the  case — if  that  Is  so,  the  ruling  of  the 
court  in  this  case  would  scem  to  conclude  as  to  the  facts  covered  by  the 
verdict  returned  by  them — it  would  not  interfere  with  the  right  to  appeal 
as  against  the  claim  of  the  plaintiff  upon  a  mechanic's  lien  and  an  equi- 
table proceeding  which  would  conclude  the  matter  as  to  the  facts  found 
and  determined  by  the  jury  in  a  matter  for  consideration  in  this  court, 
and  if  it  was  a  matter  not  triable  to  a  jury,  that  is,  these  matters  set  up 
in  the  answer  by  way  of  abatement  or  reduction  here,  then  the  whole 
matter  would  be  opened  for  trial  here,  and  upon  the  whole  our  view  is 
that  the  case  was  one  in  which  an  appeal  could  be  taken  and  the  motion  to 
dismiss  appeal  is  therefore  overruled.  As  to  how  far  the  parties  may  go 
into  the  matters  that  were  passed  upon  and  determined  by  the  jury  we  do 
not  undertake  to  say. 


PERSONAL  INJURIES— NEGLIGENCE— EVIDENCE. 

[Lncas  Circnit  Court] 
Haynes,  Scribner  and  King,JJ. 

Toledo  Elkctric  St.  Ry.  Co.  v.  Philip  Coopbk. 
A  Judgement  Supported  by  the  Weight  of  the  Evidence  wiw,  not  be  Dtu 

TUBBED. 

Where,  in  an  action  for  personal  injuries  alleged  to  have  been  cansed  by  th% 
negligence  of  the  defendant  there  is  a  conflict  of  evidence  as  to  the  cause  ol 
such  injury,  and  the  jury  return  a  verdict  for  the  plaintifiF,  which  appears  to 
the  reviewing  court  as  being  manifestly  sustained  by  the  weight  of  the 
evidence,  there  being  no  error  in  the  charge  of  the  lower  court,  such  verdi^ 
and  judgment  thereon  will  not  be  disturbed  by  the  reviewing  court. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  qounty. 

SCRIBNBR,  J. 

The  defendant  in  error,  Philip  Cooper,  was  injured  on  June  20,  189a. 
On  that  day  he  was  driving  with  his  daughter  in  a  two  horse  wagofr 
loaded  with  wool.  He  had  come  off  from  Dorr  street  and  proceeded 
easterly  to  Washington  street  and  was  thence    passing;   alons:  on  th* 
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southerly  side  of  the  street  between  Fourteenth  and  Thirteenth  streets. 
When  about  midway  between  the  two  streets,  one  of  the  motor  cars  of 
the  plaintiff  in  error  came  along  behind  him  and  ran  into  his  wagon, 
breaking  and  injuring  the  wagon,  throwing  down  one  of  the  horses  and 
injuring  it,  and  throwing  the  plaintiff  below,  Cooper,  from  his  wagon 
upon  the  curbstone,  as  he  alleges  and  severely  injuring  him. 

At  the  time  of  the  collision,  Mr.  Cooper  was  driving  with  the  two 
northerly  wheels  of  the  wagon  upon  the  track  and  the  southerly  wheels 
on  the  outside  of  the  southerly  track,  so  that  he  was  in  fact  astride,  that 
is,  the  south  wheels,  of  the  southerly  track.  The  claim  of  the  plaintiff 
was  that  no  signal  was  given  and  no  knowledge  whatever  of  the  approach 
of  the  motor  car;  that  he  was  keeping  somewhat  of  a  lookout  lor  the 
approach  of  the  cars,  but  heard  nothing  of  the  approach  of  the  car  and 
heard  nothing  of  any  signal  and  had  no  knowledge  that  the  car  was 
approaching  until  it  struck  his  wagon — the  hind  wheels  of  his  wagon  and 
brought  upon  him  the  injury  of  which  he  complains.  The  claim  of  the 
plaintiff  is  that  he  was  injured  in  this  manner  as  he  was  thus  traveling 
along  partly  upon  the  track  of  the  plaintiff  in  error.  By  his  own  testi- 
mony and  that  of  his  daughter  and  also  of  three  other  witnesses,  James 
Frederick  Wilhelm  and  Frederick  Hennig,  in  fact,  all  these  three 
witnesses  testify  in  the  most  positive  manner  that  they  were  looking  at 
the  wagon  as  it  was  passing  along  and  also  at  the  motor  car  as  it 
approactied,  and  that  no  signal  of  its  approach  was  given  and  that  the 
motor  car  ran  on  to  hinder  parts  of  the  wagon,  as  the  plaintiff  claims. 
The  three  witnesses  other  than  the  plaintiff  and  his  daughter  concur  in 
stating  the  facts  to  be  as  the  plaintiff  and  his  daughter  claim  them  to  be. 

On  the  part  of  the  defense,  the  motorman  and  conductor  testify. 
They  say  in  substance  that  about  the  time  of  leaving  Fifteenth  street 
which  was  further  to  the  west  than  thepoint  where  the  accident  occurred, 
the  motorman  did  ring  his  gong.  The  motorman  testified  to  the  same 
thing,  giving  as  a  reason  therefor,  that  he  was  apprehensive  that  the 
plaintiff  below  who  was  about  a  block  ahead  of  him,  might  turn  across 
the  street  and  go  into  Fourteenth  street  which  was  the  street  nejtt  east. 
But  he  says,  however,  that  he  did  not  ring  his  gong  after  that,  and  that 
the  plaintiff  was  driving,  not  upon  the  track  in  part  but  between  the 
track  and  the  curbstone  on  the  southerly  side,  so  that,  as  he  claims,  and 
as  the  conductor  claims,  there  was  ample  room  between  the  track  and 
the  curbstone  for  the  plaintiff  to  pass  with  his  wagon,  and  he,  supposing 
that  the  plaintiff  must  have  knowledge  of  his  approach,  and  that  he  would 
not  pass  upon  the  track  so  as  to  be  in  danger,  did  not  ring  the  gong. 
But  they  say,  as  this  wagon  approached  in  the  vicmity  of  Fourteenth 
street,  the  plaintiff  suddenly  wheeled  his  horses  to  the  left  so  as  to  be 
going  diagonally  across  the  track,  and  that  he  was  then,  or  the  car  was 
then  within  about  ten  feet  of  the  horses  and  wagon  and  that  there  was  no 
time  to  give  them  notice  other  than  he  did  give  and  that  he  gave  such 
notice  as  the  circumstances  would  admit  of,  but  that  he  ran  immediately 
into  the  wagon  and  the  injury,  such  as  it  was,  resulted,  those  witnesses, 
however,  denying  that  the  injury  was  as  severe  and  as  extensive  as  the 
plaintiff  claims. 

This  was  substantially  the  testimony.  There  was  some  other  evi- 
dence as  to  the  situation  there — as  to  how  the  tracks  were  constructed, 
how  near  they  were  to  the  sidewalk,  etc.,  but  there  were  no  other 
witnesses  who  had  any  knowledge  of  the  accident  or  of  the  circumstances 
connected  with  it  than  those  I  have  spoken  of.     So  that  as  the  case  went 
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to  the  jury,  there  was  the  testimony  of  five  witnesses  directly  and  posi- 
tively  supporting  the  plaintiff's  claim  and  three  of  them  being  strangers 
and  disinterested  witnesses  and  all  agreeing  in  the  statement  that  the 
plaintiff  was  simply  jogging  along  with  a  two  horse  wagon  astride  the 
southerly  rail  of  the  track;  that  the  motorman  and  conductor,  with  the 
wagon  in  full  sight,  the  plaintiff's  view  being  obstructed  by  the  wool  that 
was  piled  up  behind  him,  deliberately  ran  into  him  and  made  no  effort  to 
avoid  him;  that  they  got  so  near  it  was  absolutely  impossible  to  do  it 
There  were  five  witnesses  testifying  to  this,  and  the  motorman  and  con- 
ductor contradicting  the  plaintiff  and  his  witnesses  mainly  upon  the  prop- 
osition that  he  turned  on  to  the  track  just  before  they  reached  Foor- 
teenth  street  when  it  was  too  late  to  stop  the  car. 

Now,  upon  that  direct  issue  made  between  these  witnesses,  a  verdict 
was  rendered  for  the  plaintiff,  and  it  appears  to  us  that  it  was  manifestly 
sustained  by  the  weight  of  the  evidence  in  the  case  and  we  see  nothing 
to  indicate  that  the  witnesses  on  either  side — that  the  plaintiff  or  his 
slaughter  had  in  any  particular  misrepresented  the  facts. 

After  the  testimony  was  concluded,  the  counsel  for  the  defendant 
Oelow,  made  certain  requests — twelve  in  number.  The  plaintiff  also 
made  some  requests— some  two  or  three  in  number,  asking  instructions 
be  given  to  the  jury.  The  court  refused  to  give  the  instructions  asked 
by  the  plaintiff  and  refused  to  give  the  instructions  asked  by  the  defend- 
ant except  in  so  far  as  they  were  embodied  in  the  general  charge  given 
by  the  court  But  thirteen  requests,  according  to  the  bill  of  exceptions, 
were  given  to  the  jury.  The  charge  g^ven  by  the  court  was  very  careftilly 
prepared.  It  was  very  full.  It  goes  over  all  the  ground  and  touches 
every  material  point,  and  shows  in  all  respects  careful  deliberation  and 
preparation  on  the  part  of  the  court  as  he  treated  the  important  questions. 
There  was  no  exceptions  to  the  charge  of  the  court  as  given.  Thers 
were  exceptions  to  the  refusal  of  the  court  to  charge  the  twelve  request. 
that  had  been  submitted  in  the  form  in  which  they  were  presentede 
Complaint  IS  particularly  made  to  the  refusal  of  the  court  to  charge  the 
eleventh  request,  but  we  cannot  see  any  error  in  the  action  of  tbe  court 
in  respect  to  the  law  of  the  case.  As  I  have  said,  a  very  careful  charge 
was  well  considered  and  fully  and  intelligently  presented  and  was  given 
to  the  jury  and  it  embodied  substantially  all  the  material  matters  to  which 
plaintiff  in  error  was  entitled  as  embodied  in  its  requests  and  without 
dwelling  upon  tht  questions  presented,  we  see  no  way  of  avoiding 
the  conclusion  that  the  verdict  aod  judgment  in  this  case  must  bea&med 
and  it  is  so  ordered. 
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AMENDMENTS. 

[Huron  Circuit  CourtJ 

Haynes,  Scribner  and  King,  JJ. 

Ann  McLaughun  v.  Eixa  Barnbs. 

AuTHORmr  TO  Tile  a  Sscond  Ambndbd  Pbtition. 

Under  the  provisions  of  sec.  6114,  Rev.  Stat,  the  courts  have  a  right 
to  authorize  a  second  amended  petition  to  be  filed,  and  a  motion  made  by  the 
defendant  to  strike  such  petition  from  the  files  will  be  overruled. 

Scribner,  J. 

The  case  of  Ann  McLaughlin  against  Ella  Barnes,  William  Holmes 
and  Ret  ben  Stotts,  is  a  petition  in  error  by  virtue  of  which  the  plainti^ 
in  error  prays  a  reversal  upon  the  grounds  as  therein  stated — upon  a  judg> 
ment  rendered  by  the  court  of  common  pleas  in  favQr  of  the  defendant  in 
error  against  the  plaintiff  in  error. 

There  have  been  an  original  petition  and  two  amended  petitions  filed 
in  this  case.  The  first  petition  appears  to  have  been  filed  on  August  27, 
1890.  The  original  petition  was  filed  in  the  name  of  Ann  McLaughlin 
and  Daniel  McLaughlin  against  Ella  Barnes,  William  J.' Holmes  and 
Reuben  Stotts,  a  minor,  and  Avery  H.  Leonard,  his  guardian. 

After  certain  proceedings  had  been  had  in  the  case  and  certain 
motions  had  been  disposed  of,  an  amended  petition  was  filed  by  the  same 
plaintiffs — Ann  McLaughlin  and  her  husband,  Daniel,  McLaughlin  against 
the  same  defendants.  In  that  amended  petition  the  plaintiffs  aver  in 
substance  that  on  August  9,  1889,  they  owned,  occupied  and  possessed, 
as  lessees  of  an  unexpired  term,  certain  premises  which  are  described  in 
the  amended  petition,  and  that  on  August  28,  1889,  the  defendants 
entered  into  conspiracy  among  themselves  for  the  purpose  of  driving  the 
plaintiffs  away  from  said  premises,  and  causing  them  to  abandon  the  same. 

That  on  or  about  August  28,  1889,  in  pursuance  of  the  conspiracy 
so  entered  into,  the  defendants  entered  the  dwelling  house  then  occupied 
by  the  plaintiffs  situated  upon  said  premises  and  took  off  the  doors  and 
carried  them  and  placed  them  in  a  room  belonging  to  one  of  the  defend- 
ants and  locked  them  up  in  that  room  and  that  after  that,  they  carried 
many  of  the  plaintiff's  household  goods  out  of  doors  and  left  them  exposed 
to  the  weather;  that  on  the  following  day,  namely,  August  29,  1889,  after 
the  plaintiffs  had  carried  the  gpreater  part  of  their  goods  back  into  the 
house,  the  defendants  again  came  on  the  premises  and  carried  off  a  large 
portion  of  the  plaintiff's  household  goods  a  second  time  and  again  left 
them  exposed  to  the  weather;  that  on  the  following  day,  to-wit,  August 
30  1889,  the  defendant,  Ella  Barnes,  in  furtherance  of  the  common 
design  of  the  defendants  in  the  aforesaid  conspiracy,  to-wit,  to  drive 
the  plaintiffs  from  said  premises  and  cause  them  to  abandon  the  same, 
commenced  civil  action  against  these  plaintiffs,  in  which  action  she,  the 
said  Ella  Barnes,  made  affidavit  that  she  was  in  possession  of  the  said 
premises  therein  described  and  of  the  dwelling  house  thedeon,  being  the 
same  dwelling  house  occupied  by  the  plaintiffs  as  had  been  before  alleged, 
and  that  the  plaintiffs  and  each  of  them,  against  the  wishes  and  contrary 
to  the  orders  of  said  defendant,  had  repeatedly  unlawfully  entered  upon 
said  premises  and  into  said  dwelling  house  and  assaulted  said  defendant, 
and  that  these  plaintiffs  were  carrying  off  and  were  threatening  to  carry 
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off  the  fruit  growing  on  said  premises  and  convert  the  same  to  their  own 
use,  all  of  which  affidavit  ^as  false  as  said  defendant  well  knew. 

The  plaintiffs  then  proceed  to  aver  that  by  reason  of  this  affidavit 
above  recited,  the  defendant,  Ella  Barnes,  obtained  an  injunction,  re- 
straining the  plaintiffs  from  molesting  the  person  of  the  said  defendant, 
Ella  Barnes,  from  interfering  with  her  occupancy  of  said  premises  and  the 
dv/elling  house  thereon  and  from  gathering  and  caring  for  the  fruit  grown 
and  growing  thereon. 

Then  the  plaintiffs  proceed  to  aver  that  on  August  30,  1889,  ^^^^ 
they,  the  said  plaintiffs,  had  carried  in  most  of  their  goods,  carried  ont 
by  the  defendants  on  the  preceding  day,  and  after  the  doors  had  been 
replaced  and  locked  and  fastened  by  the  plaintiffs,  the  sheriff  of  the 
aforesaid  county  of  Huron,  served  the  plaintiffs  with  notice  of  the  afore- 
said temporary  restraining  order,  after  which  the  defendants  again  came 
to  said  dwelling  house  and  by  a  blow,  or  blows  struck  with  an  ax,  burst 
open  one  of  the  doors  thereon  and  went  inside  of  said  dwelling  house 
and  threw  out  all  of  the  plaintiffs*  household  goods  and  left  them  exposed 
to  the  weather. 

It  is  further  averred,  **and  they  forcibly  carried  and  dragged  the 
plaintiff,  Ann  McLaughlin,  and  two  of  the  plaintiff's  children  out  of  said 
dwelling  house.*' 

The  petition  proceeds  to  aver  with  great  particularity  the  various 
wrongs  committed  on  the  part  of  the  defendants  in  executing  and  carry- 
ing out  the  alleged  con  ;piracy  and  to  drive  plaintiffs  from  the  possession 
and  enjoyment  and  occupancy  of  the  premises  which  are  described.  After 
reciting  that  by  reason  of  these  wrongs  that  were  committed  by  the  de- 
fendants upon  the  plaintiffs,  they  aver  that  it  had  injured  their  health, 
their  household  goods  were  greatly  damaged  and  the  fruit  grown  on  the 
premises  was  substantially  lost  to  them  and  that  they  were  injured  to  the 
amount  of  five  thousand  dollars  for  which  they  claim  damage. 

This  petition  was  met  with  divers  motions  and  was  finally  followed 
by  answers  on  the  part  of  the  various  defendants  in  the  proceeding.  One 
of  the  exhibits  attached  to  the  answer  of  one  of  the  defendants  purports 
to  be  a  copy*of  a  lease  executed  by  Ella  E.  Barnes  and  Ann  McLaughlin- 
Mrs.  Ann  McLaughlin  being  one  of  the  plaintiffs,  and  Ella  E.  Barnes  the 
party  purporting  to  be  the  lessor,  being  one  of  the  defendants.  By  the 
terms  of  this  lease  as  shown  in  this  copy  which  is  to  be  regarded  asp^rtof 
the  record  that  appears,  it  is  set  forth  that  the  said  Ella  E.  Barnes  does 
hereby  covenant  and  agree  with  the  said  Mrs.  Ann  McLaughlin  to  do  and 
perform  the  matters  and  things  following:  The  said  Ella  E.  Barnes  does 
hereby  rent  and  lease  to  Mrs.  Ann  McLaughlin,  the  farm  of  about  eighty- 
one  and  one-half  acres  situated  in  Ripley  township,  Huron  county,  and 
state  of  Ohio,  and  known  as  the  Reuben  Stotts  farm  for  the  term  of  two 
years  at  an  annual  rental  of  two  hundred  and  fifty  dollars,  payable  as 
follows — and  then  it  proceeds  with  the  terms  of  the  alleged  lease. 

There  are  various  answers  filed  in  the  case  on  the  part  of  each  and 
all  of  these  defendants.     There  was  a  reply  filed  to  those  answers. 

At  the  March  term,  1894,  in  the  journal  entries  in  the  case  forming 
a  part  of  the  record,  among  other  things,  this  is  shown  (action  on  the  part 
of  the  conrt) : 

*' March  term,  to- wit,  March  26,  1894.  This  day  came  the  parties 
with  their  attorneys.  Also  came  the  following  named  persons  as  jurors. 
to- wit :  (And  then  follows  a  recital  of  the  names  of  the  jurors  who  were  duly 
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empaneled  and  sworn  according  to  law  and  thereupon  the  case  came  on 
for  hearing  on  the  pleadings  and  evidence.) 

Then  on  March  27,  the  next  day,  this  entry  appears: 
*'This  day  again  came  the  said  parties  by  their  attorneys  and  the  jury 
heretofore  empaneie  and  sworn,  and  by  leave  of  court,  counsel  for 
plaintiff  withdrew  a  juror  from  the  panel  and  the  residue  of  the  said  jury 
is  discharged  from  the  further  consideration  of  the  case.  And  the  plain- 
tiffs are  granted  leave  to  file  an  amended  petition  within  ten  days.  And 
it  is  considered  and  adjudged  by  the  court  that  plaintiffs  pay  all  costs 
made  in  this  case  up  to  this  date  except  such  as  have  been  heretofore 
adjudged  against  defendants.** 

On   May  13,   1894  (the  last  entry  being  March  27,  1894),  the  court 
makes  this  order,  and  these  proceedings  were  had: 

•*This  cause  coming  on  to  be  heard  on  the  motion  of  plaintiff,  for 
leave  to  file  an  amended  petition  herein  in  the  name  of  the  plaintiff,  Ann 
McLaughlin  alone  as  plaintiff,  omitting  therefrom  the  name  of  Daniel 
McLaughlin  as  one  of  the  plaintiffs,  and  also  the  name  of  Avery  H. 
Leonard  as  guardian  of  Reuben  H.  Stotts,  a  minor,  and  was  argued  by 
counsel  and  from  the  evidence  heretofore  adduced  in  this  case,  before 
this  judge  of  this  court,  and  statements  of  cuunsel,  the  court  find  that 
Daniel  McLaughlin  fias  no  right  or  interest  in  the  subject-matter  of  this 
action  except  such  as  he  may  have  by  reason  of  his  being  the  husband 
of  the  plaintiff,  Ann  McLaughlin,  and  that  the  said  Reuben  Stotts  has 
become  of  age.  It  is  therefore  ordered  by  the  court  that  said  motion  be 
allowed.  To  which  allowance  and  order  of  the  court,  the  said  defendants, 
Ella  Barnes  and  Reuben  Stotts,  duly  excepted." 
Then  on  June  11,  1894,  this  entry  appears: 

"This  cause  came  on  to  be  heard  on  the  motion  of  the  defendants, 
to  strike  from  the  files  the  amended  petition  of  plaintiff,  and  was  argued 
by  counsel,  on  consideration  whereof,  the  court  overruled  said  motion, 
to  which  ruling  the  defendants  except,  and  on  application  they  have 
leave  fo  plead." 

An  amended  petition  having  been  filed  and  being  substantially  in 
pursuance  of  the  order  shortly  ttieretofore  made  by  the  court,  and  being 
substantially  a  transcript  of  the  second  amended  petition  which  had  been 
filed  in  the  case,  except  that  there  is  omitted  from  the  case,  in  pursuance 
of,  and  under  the  authority  conferred  by  the  order  of  the  court  before 
noticed,  the  name  of  the  husband,  Daniel  McLaughlin,  it  leaves  the  case 
to  stand  and  proceed  in  the  name  of  Ann  McLaughlin,  the  wife  of  one  of 
the  original  plaintiffs  in  the  case. 

The  motion  to  strike  from  the  files  the  amended  petition  of  the 
plaintiffs  was  argued  by  counsel,  on  consideration  whereof,  the  court 
overruled  said  motion,  to  which  ruling  the  defendants  except. 

Then  at  the  November  term,  1894 — at  the  January  term,  1895,  this 
entry  appears:  ''January  term,  to-wit,  January  19,  1895.  '^^'s  cause 
came  on  to  be  heard  on  the  demurrer  of  the  defendant  to  the  plaintiff's 
amended  petition  and  was  argued  by  counsel,  on  consideration  whereof 
the  court  sustains  said  demurrer,  to  which  ruling  the  plaintiff  excepts, 
and  on  application,  plaintiff  has  leave  to  further  amend  her  petition  by 
interlineation  in  ten  days.'* 

Then  two  days  afterward  the  court  made  this  order:  **This  cause 
came  on  to  be  heard  on  the  demurrer  of  the  defendants  to  the  last 
amended  petition  of  plaintiff,  and  argued  by  counsel,  on  consideration 
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whereof,  the  court  sustains  said  demurrer,  to  which  ruling  the  plaintiff 
excepts." 

Then  in  a  few  days  thereafter  this  order  was  made:  "January 
term,  to-wit,  February  i8,  1895.  This  day  this  cause  came  on  to  be 
heard,  and  the  plaintiff  not  asking  to  plead  further,  it  is  considered  by 
the  court,  that  the  defendants  go  hence  without  day  and  recover  from 
the  plaintiff  their  costs  herein  expended,  to  which  ruling  and  judgment 
the  plaintiff  then  and  there  excepted." 

It  is  to  reverse  the  order  to  the  court  of  common  pleas  for  sus^in- 
ing  the  demurrer  to  the  second  amended  petition,  being  the  petition  of 
Mrs.  Ann  McLaughh'n,  and  dismissing  the  petition,  that  this  petition  in 
error  is  filed. 

The  ground  assigned  in  the  demurrer  which  was  filed  in  behalf  of 
the  defendants  to  the  second  amended  petition,  is  first,  that  the  plaintiff 
shows  by  her  amended  petition  that  her  cause  of  action  is  barred,  not 
having  been  filed  within  four  years  from  the  time  of  the  alleged  injury; 
and  in  the  second  place,  that  it  shows  no  cause  of  action  against  the 
defendants. 

The  principal  question  submitted  to  us  upon  voluminous  briefs,  which 
we  have  examined  with  considerable  care,  is  this:  Whether  or  not  the 
original  action  brought  in  the  name  of  the  husband  and  wife  to  recover 
for  the  same  injuries  alleged  in  the  second  amended  petition  of  the  wife, 
are  of  such  a  nature  as  to  constitute  a  joint  cause  of  action,  or  which, 
upon  proof  made  in  the  case,  shows  that  the  husband  had  no  interest 
whatever,  or  no  substantial  interest  in  the  matters  complained  of  by  the 
plaintiffs  in  their  original  petition,  and  shows  sucn  a  variance  as  to  con- 
stitute a  failure  of  the  right  to  recover,  rather  than  a  mere  misstatement 
of  facts  which,  by  amendment,  might  entitle  the  plaintiffs  to  proceed. 

Without  consuming  any  great  amount  of  time  in  passing  upon  this  ques- 
tion, I  would  state  as  a  conclusion  reached  by  us  that,  in  our  judgment, 
the  amendment  allowed  in  the  case,  was  proper  and  right  under  the  sys- 
tem established  and  practiced  in  Ohio.  We  think  that,  under  the  pro- 
vision of  sec.  5 1 14,  courts  have  a  right  to  authorize  a  second  amended 
petition  to  be  filed. 

**The  court  may,  before  or  after  judgment,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  pleading,  process,  or 
proceeding,  by  adding  or  striking  out  the  name  of  any  party,  or  by  cor- 
recting a  mistake  in  the  name  of  the  party,  or  a  mistake  in  any  other 
respect,  or  by  inserting  other  allegations  material  to  the  case,  or,  when 
the  amendment  does  not  change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the  facts  proved;  and  when 
an  action  or  proceeding  fails  to  conform  to  the  provisions  of  this  title, 
tne  court  may  permit  the  same  to  be  made  conformable  thereto,  by 
amendment." 

Then  it  is  provided  by  sec.  5295,  Rev.  Stat.,  that:  '*When  the 
variance  is  not  material,  the  court  may  direct  the  fact  -to  be  found  accord- 
ing to  the  evidence,  and  may  order  an  immediate  amendment,  without 
costs." 

In  the  present  case,  before  the  case  had  proceeded  to  trial  before 
the  court  and  the  jury,  it  seems  that  a  juror  was  withdrawn.  Then  the 
balance  of  the  jury  were  dismissed  from  further  consideration  of  the 
case;  that  the  plaintiffs  were  charged  with  all  the  costs  which  had  ac- 
crtied  op  to  that  date,  and  that  substantially,  upon  a  showing  made  by 
the  defendants,  that  Daniel  McLaughlin  was  the  hosband  of  the  plaintiff, 
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Ann  McLaughlin,  who  had  no  interest  in  the  proceeding;  that  the  wife 
was  the  party  solely  interested  in  the  matters  complained  of,  and  the 
party  who  should  have  prosecuted.  After  finding  these  to  be  the  facts, 
the  court  directed  the  proceedings  to  be  discontinued  in  behalf  of  Daniel 
McLaughlin;  that  it  might  proceed  in  the  name  of  Ann  McLaughlin, 
the  wife,  who  was  the  real  and  sole  and  substantial  party  interested;  and 
that,  upon  the  second  amended  petition  being  filed  in  the  name  of  Mrs. 
Ann  McLaughlin,  embodying  substantially  all  the  material  allegations  of 
the  original  petition — upon  motion  made  by  the  defendants  to  strike  that 
second  amended  petition  from  the  files,  the  court  overruled  the  motion, 
thus  holding  and  determining  that  the  action  of  the  court  in  permitting 
the  second  amended  petition  to  be  filed  was  proper  in  the  case.  A  de- 
murrer was  interposed  insisting  that  the  second  amended  petition  so 
filed,  did  not  set  forth  in  substance  any  cause  of  action. 

Now,  independently  of  the  question  raised  by  the  statute  of  limita- 
tions, we  think  very  clearly  that  the  petition  does  set  forth  a  good  cause 
of  action  in  behalf  of  Mi^.  Ann  McLaughlin  against  the  defendants,  and 
that  upon  the  allegations  of  the  petition,  the  plaintiff,  Mrs.  Ann  McLaugh- 
lin, was  entitled  to  recover.  So  far  as  it  is  insisted  that  there  was  a 
variance  in  the  cause  of  action,  and  that  the  bar  of  the  statute  of  limitation 
was.  interposed  upon  that  ground,  it  will  be  observed  that  it  is  not  a 
different  cause  of  action,  strictly  and  technically;  it  is  the  same  matter, 
only  the  plaintiff-,  Mrs.  Ann  McLaughlin,  did  join  her  husband  in  the 
proceeding,  alleging  that  it  is  true  ihat  he  was  one  of  the  lessees  of  the 
property;  still  an  allegation  of  that  kind,  in  our  judgment,  would  not 
constitute  a  variance  such  as  is  alleged.  We  think  the  amendment  which 
is  here  made  is  proper  and  right  and  without  enlarging  further  upon  the 
case,  we  content  ourselves  by  saying  that,  in  our  judgment,  the  court 
erred  in  sustaining  the  general  demurrer,  and  especially  the  demurrer  to 
the  second  amended  petition,  and  for  that  reason  the  judgment  of  the 
court  below  is  reversed,  the  demurrer  overruled  and  the  case  remanded 
for  further  proceedings  according  to  law. 


JUDGMENT— PLEADING  -NEGLIGENCE. 

[Lucas  Circuit  Court] 
Haynes,  Scribuer  and  King,  JJ. 

♦ToLBDO  (City)  v.  Cslsstia  CBirrBft. 

1.  PtAIHTlFF'8  PAXIfURB  TO  FII3  A  RSFLY  DSMVINO  DBFBNDAHT'S  AXASOATIONS 
OF  CoirrxiBUTORY  Nbougbncb. 
Where  plaintiff  recovered  a  jndgment  in  an  action  for  personal  iujnries  alleged 
to  have  been  caused  by  the  negligence  of  defendant  and  through  no  fault  of 
plaintiff's,  to  which  defendant  answered,  averring  that  plaintiff  was  guilty  of 
contributory  negligence :  Held^  that  the  defendant,  after  having  dected  to 
go  to  trial  without  any  objection,  could  not  afterwards  have  suda  judgment 
set  aside  on  the  ground  that  plaintiff  failed  to  file  a  reply  denying  the  allega- 
tions of  contributory  negligence  in  defendant's  answer. 

*The  judgment  in  this  case  was  affirmed  by  the  Supreme  Court,  without  report* 
680.  S.,  669.    Minshall,  C  J.,  and  Shauck,  J.,  dissent. 
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1  Ths  Mskb  Pact  that  Pi^aintifp  saw  thb  Dbpbct  in  thb  Walk  wouli> 

NOT  PrBVBNT  HKR  FROM  RBCOVBRING. 
In  an  action  for  injuries  caused  by  a  defect  in  the  sidewalk,  the  mere  fact  that 
plaintiff  saw  the  hole  or  depression  in  the  walk,  would  not  of  itself  be  suffi- 
cient to  prevent  her  from  recovering,  unless  she  knew,  or,  by  the  exercise  of 
reasonable  care,  might  have  known  that  it  was  dangerous  to  pass  over  such 
walk. 

».  TiviDENCE  Showing  that  thb  City  had  Noticb  of  Dbfbcts  in  its  Side- 
walks. 
Evidence  that  the  street  commissioner  of  a  ci^  has  been  notified  of  defects 
existing  in  a  certain  sidewalk  and  which  he  afterwards  corrected,  but  allowed 
the  cause  of  such  defect  to  remain,  which  cause  was  open  and  obvious  to  such 
commissioner  as  well  as  to  others,  and  which  subsequently  caused  the  same 
defect  to  reappear :  Held^  that  such  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  the  city  had  knowledge  of  the  defective  condition  of  tht» 
sidewaltk,  and  therefore  that  the  city  was  negligent  in  maintaining  that,  and 
is  liabte  in  damages  for  an  injury  resulting  therefrom. 

SCRIBNBR,  J. 

In  the  cas<  of  the  city  of  Toledo  against  Celestia  Center,  proceedings 
are  had  to  reverse  the  judgment  of  the  court  of  common  pleas. 

It  appears  by  the  record  in  the  case  which  contains  a  bill  of  excep- 
tions embodying  all  the  testimony  and  proceedings  had  before  the  court 
in  the  trial  of  the  case.  On  the  trial  of  the  case  below,  the  defendant  in. 
error  here  recovered  a  judgment  against  the  city  of  Toledo  for  certain 
injuries  sustained  by  fallmg  upon  the  streets  of  the  city.  It  appears  by 
the  record  that  on  January  30,  1892,  the  defendant  in  ecror  while  walk- 
ing along  the  sidewalk  on  Monroe  street,  between  Tenth  and  Eleventh 
streets,  met  with  a  depression  or  sort  of  gutter,  as  isdescri^>ed  by  some  of 
the  witnesses,  in  the  sidewalk  which  she  undertook  to  step  across,  but 
failing  to  get  clear  across,  slipped  and  fell  and  broke  her  thigh  bone. 
She  was  taken  home  in  a  hack,  being  unable  to  walk,  and  according  to- 
the  testimony,  was  unable  to  sleep  in  a  bed  for  some  seven  weeks  there- 
after, and  she  suffered  a  great  deal  of  pain  and  incurred  a  good  deal  of 
expense  in  the  way  of  medis^al  attendance  and  nursing,  and  she  insisted 
that  the  city  was  in  default  in  permitting  the  depression  or  gutter  which 
was  the  cause  of  the  injury  to  remain  in  the  condition  which  it  was  in  for 
quite  a  long  period  of  time,  she  being  ignorant  of  it. 

At  the  conclusion  of  the  testimony  on  the  part  of  the  plaintiff,*  the 
defendant  submitted  a  motion  to  take  the  case  from  the  jury,  alleging  as^ 
grounds  in  that  motion  thsK  the  plaintiff  had  filed  a  petition  in  which  she 
alleged  that  the  injury  occurred  through  no  fault  of  hers  to  which  defend- 
ant had  answered  averring  that  the  plaintiff  was  guilty  of  contributory 
negligence  and  no  reply  had  been  advanced. 

Second,  For  the  reason  that  the  undisputed  evidence  showed  that 
the  defect  alleged  to  have  caused  the  injury,  was  not  occasioned  by  the 
negligence  of  the  city,  but  by  water  flowing  across  the  sidewalk  and  prop- 
erty over  which  the  city  hid  no  control,  and — 

Third.  Because  the  proof  failed  to  disclose  that  the  city  had  either 
tcttial  or  constructive  notice  of  said  alleged  defect,  and — 

Fourth.  Because  the  testimony  of  the  plaintiff  herself  disclosed  the 
fact  that  she  had  met  with  the  injury  by  reason  of  her  own  negligence  and 
want  of  proper  care. 

This  motion  was  overruled  by  the  court  and  the  defendant  below 
excepted  to  such  ruling.  The  jury  returned  a  verdict  for  the  plaintiff 
below  assessing  her  damages  at  two  thousand  dollars.  The  motion  for  a 
new  trial  filed  by  the  city    was  overruled    after  which  judgment  was- 
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rendered  upon  the  verdict.  To  this  action  of  the  court  the  defendant 
below,  the  city  of  Toledo,  excepted,  and  this  petition  in  error  is  filed  to 
reverse  the  judgment  so  rendered  by  the  court. 

There  were  no  exceptions  taken  to  the  action  of  the  court  during  the 
progress  of  the  trial — none  at  least,  that  were  regarded  of  any  conse- 
quence and  no  exceptions  to  the  introduction  of  testimony. 

The  defendant  below  excepted  to  one  portion  of  the  charge  of  the 
court  which  I  will  notice: 

"Thereupon  the  defendant,  by  its  counsel,  excepted  to  that  part  of 
the  charge  of  the  court  wherein  the  court  instructed  the  jury,  *that  the 
mere  fact  that  the  plaintiff  saw  a  hole  or  depression  in  the  walk  would 
not  of  itself  be  sufficient  to  prevent  her  from  recovering,  unless  she  knew, 
or  by  the  exercise  of  reasonable  care,  might  have  known  that  it  was 
dangerous  to  pass  over  it.'  " 

This  paragraph  of  the  court's  charge  was  excepted  to  by  the  city; 
but  it  appears  to  us  to  be  entirely  in  accordance  with  the  rules  of  law, 
that  is,  the  mere  fact  that  the  plaintiff  saw  the  hole  or  depression  in  the 
walk,  would  not  of  itself  be  sufficient  to  prevent  her  from  recovering 
unless  she  knew,  or,  by  the  exercise  of  reasonable  care,  might  have  known 
that  it  was  dangerous  to  pass  over  it. 

We  think  the  exception  to  that  instruction  of  the  court  is  not  well 
taken. 

Again,  the  plaintiff  in  her  petition,  alleged  that  the  accident  occurred 
without  any  fault  on  her  part.  The  defendant  averred  that  she  was  gailtji 
of  negligence  contributing  to  her  injury.  This  was  set  forth  in  the 
answer  and  to  that  allegation  of  the  answer,  there  was  no  reply.  But 
liere  was  the  averment  in  the  petition  that  she  was  not  guilty  of  any  fault 
contributing  to  her  injury  and  here  was  an  averment  in  the  answer  that 
she  was  guilty  of  negligence  contributing  to  her  injury,  and  these  respec- 
tive averments  in  the  respective  pleadings  were  all  that  was  said  in  the 
pleadings  upon  that  subject.  But  the  case  went  on  to  trial  without  objec- 
tion or  exception  and  all  the  testimony  of  the  plaintiff  was  sul^mitted 
showing,  as  she  claimed,  that  the  allegations  of  her  petition  were  true 
and  that  she  was  entitled  to  recover  against  the  city,  and  the  plaintiff'? 
proof  submitted  by  her,  bore  directly  upon  the  averment  upon  her  part, 
that  she  was  not  guilty  of  negligence  in  crossing  the  defective  place  in 
the  sidewalk.  Not  only  her  own  personal  testimony  but  that  of  one  of 
her  witnesses  at  least,  bore  upon  the  question  as  to  whether  or  not  she 
was  guilty  or  whether  she  was  at  fault  in  undertaking  to  step  across  the 
depression  which  appeared  to  be  the  cause  of  her  fall;  and  one  othei 
witness  at  least,  was  examined  and  cross-examined  upon  that  subject  and 
testified  in  regard  to  it. 

We  do  not  think  that  it  lies  in  the  mouth  of  the  city,  after  having 
gone  to  trial  upon  the  pleadings  as  made  up,  and  after  having  permitted 
the  plaintiff  to  give  in  her  full  testimony — her  own  testimony  and  that  of 
her  witnesses,  bearing  upon  the  question  of  the  liability  of  the  city  and 
after  having  cross-examined  her  witnesses,  then  to  say  that  there  was 
nothing  to  be  tried  to  the  jury  for  the  reason  as  explained — that  the 
averment  in  the  petition  that  the  plaintiff  was  not  guilty  of  negligence  in 
ttie  matter — was  improperly  there  and  should  not  be  deeded  or  regarded 
and  that  the  averment  in  the  answer  that  she  was  guilty  of  negligence 
was  not  denied  by  any  reply  of  the  plaintiff.  Of  course,  if  the  proposi- 
tion of  the  plaintiff  in  error  here  was  well  taken,  there  was  nothing  to 
try.     If  the  statement  in  the  answer  that  the  plaintiff  had  been  guilty  of 
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negligence  contributing  to  her  injury  was  to  be  taken  as  true,  there  was 
no  issue  to  go  to  the  jury — none  whatever.  No  matter  what  might  have 
been  the  extent  of  the  injury,  or  no  matter  how  defective  the  sidewalk 
might  have  been  with  the  knowledge  of  the  city — if  it  were  to  be  taken 
as  true,  that  negligence  on  the  part  of  the  plaintiff  contribute  to  this 
injury,  she  had  no  right  of  action  upon  the  issues  as  they  stood,  and 
there  was  no  reason  for  empaneling  a  jury,  and  it  was  not  proper  to 
examine  and  receive  testimony  upon  matters  alleged  pro  and  con  by  the 
parties.  But  the  city  elected  to  go  to  trial ;  elected  to  assume  that  the 
question  of  contributory  negligence  upon  the  part  of  the  plaintiff  was 
properly  put  in  issue  and  was  one  of  the  issues  to  be  tried  to  the  jury 
because  the  witnesses  of  the  plaintiff  and  the  plaintiff  herself  were  cross- 
examined  upon  all  questions  arising  in  the  case. 

We  are  brought  then  simply  to  the  main  proposition  submitted  as  to 
whether  or  not  the  verdict  of  the  jury  in  behalf  of  the  plaintiff  is  sustained 
by  sufficient  evidence,  and  it  is  claimed  here  that  there  was  not  sufficient 
proof  to  establish  that  the  city  had  knowledge  of  the  defect,  or  that  the 
city  was  in  default  in  the  matter;  and  that  the  testimony  of  the  plaintiff 
herself  established  the  fact  that  she  had  been  guilty  of  contributory 
negligence  in  meeting  with  an  accident  resulting  in  the  injury. 

This  lady  was  about  sixty-five  years  old' at  the  time  this  accident 
occurred.  She. says  she  was  going  along  the  sidewalk  It  was  a  brick 
sidewalk,  and  in  response  to  a  question  by  the  court,  she  says:  **I  fell; 
it  was  on  a  defective  sidewalk;  the  bricks  were  thrown  up  and  of  course, 
their  being  thrown  up,  caused  a  place  for  me  to  step  into." 

'  Further  on,  she  makes  this  additional  statement:  Question :  ''Now, 
I  will  ask  you  to  explain  more  fully  to  the  jury  how  you  came  to  fall ;' 
under  what  circumstances  you  came  to  fall  that  day  or  morning,  if  you 
recollect?"  Answer:  •*A11  I  recollect  is,  as  I  said,  the  bricks  were  mis- 
placed." Question:  **How  did  you  come  to  fall?"  Answer:  **I 
undertook  to  step,  just  ab  I  say — to  walk  or  step  across  and  I  stepped  on 
to  one  of  the  highest  bricks  and  my  foot  came  back  in  down  below  that, 
and  I  fell  over  back.  That  is  as  near  as  I  can  remember."  Question: 
"Before  you  attempted  to  go  over  that  brick  walk,  did  you  have  any 
knowledge  that  there  was  a  hole  there?"  Answer:  **No,  sir,  I  didn't. 
I  wasn't  looking  for  any  such  place,  although  years  before  I  had  been 
along  there  when  it  was  uneven ;  it  used  to  be  quite  uneven  from  that 
corner  out  to  Ontario  street,  but  I  was  not  looking  for  anything  unusual." 
Mr.  Burns  was  called  as  a  witness  for  the  plaintiff.  He  owned  prop- 
erty abutting  on  Monroe  street  near  the  place  where  this  plaintiff  fell. 
He  had  a  carpenter  shop  near  there  and  in  giving  a  description  of  it,  he 
says,  "I  was  walking  down  Monroe  street  from  Eleventh  street  towards 
m}  shop.  I  was  just  about  Eleventh  street  and  I  saw  a  lady  walking 
ahead  of  me  and  I  saw  her  fall.  I  had  my  boy  in  my  wagon  and  I  says 
to  him,  'there  is  a  bad  fall.'  We  picked  the  lady  up  and  carried  her  to 
the  steps  of  the  shop."  Question:  "Describe  any  of  the  circumstances, 
if  any,  how  she  fell>"  Answer:  "She  was  walking  along  and  about  ten 
feet  from  the  line  that  divided  my  yard  and  a  vacant  lot  there,  the  water 
had  run  across  the  sidewalk  and  had  washed  the  sand  out  and  formed  a 
gutter  sloping  into  the  sidewalk  and  when  she  stepped  on  to  that,  k  being 
slippery,  her  two  feet  seemed  to  go  from  under  her  and  she  fell  upon  her 
hip:  that  is  about  the  situation  of  the  fall.  The  lady  could  not  speak 
when  we  picked  her  up.  We  put  her  upon  the  steps  and  I  got  a  hack 
and  sent  her  home."     Question:     ''This  depression  in  the  sidewalk  was 
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caused  by  what?"  Answer:  *'It  was  catised  by  the  ground.'  On  the 
southeast  side  of  Monroe  street  the  ground  is  high  and  Mr.  Hoyt  had 
graded  away  up  to  the  corner  and  had  put  in  a  catch  basin  at  the  curbing 
and  had  put  in  sewer  connections  and  the  gravel  around  the  catch  basin 
was  always  escaping  into  it  and  when  that  would  fill  up,  it  would  overflow 
across  the  sidewalk  and  carry  sand  out  from  under  the  brick."  Question: 
*'How  did  that  affect  the  brick  walk?"  Answer:  **At  this  place  there 
was  a  dent  in  the  sidewalk  and  the  bricks  had  sunk  down  at  this  place." 
Question:  '*How  did  that  leave  the  brick  as  to  whether  they  were  loose 
and  whether  they  would  remain  in  the  same  position  where  they  were  at 
that  time?"  Answer:  '*The  bricks,  of  course,  were  loose  and  some  of 
them  were  out."  Question:  **What  do  you  say  about  how  far  was  the 
lowest  part  of  this  depression  where  she  fell  below  the  level  of  the  side- 
walk?" Answer:  "The  depression  across  the  sidewalk,  I  should  judge 
was  about  four  inches,  clear  across.  I  didn't  measure  it,  but  I  know  it 
was  quite  a  depression."  Question:  "At  that  particular  locality, 
whereabouts  would  you  say,  with  reference  to  the  edges  of  the  walk,  that 
is,  the  part  of  the  walk  where  she  fell — whether  it  was  near  the  inside  or 
the  outside  or  the  middle?"  Answer:  **It  was  near  the  outside.  She 
lay  quite  close  to  the  curbing  when  she  was  picked  up."  Question: 
"You  may  state  to  the  jury  how  long  that  particular  part  of  the  sidewalk 
had  been  in  that  condition  which  you  have  described,  before  that 
accident?"  Answer:  "It  was  in  that  candition  from  the  time  I  had 
moved  there.** 

What  I  have  read  is  sufficient  to  indicate  the  condition  of  the  side- 
walk at  that  place,  and  the  manner  in  which  the  accident  occurred. 

The  testimony  of  these  witnesses  is  not  contradicted  in  any  particular 
by  any  other  testimony  introduced.  According  to  the  statement  of  this 
iast  witness — he  states  a  little  more  particularly — that  this  depression  was 
about  two  feet  across  and  the  depth  in  the  lowest  part  was  about  four 
inches.     It  was  a  sort  of  shelving  depression,  or  of  that  nature. 

There  is  no  dispute  but  that  the  accident  occurred  in  the  manner 
stated  by  the  plaintiff  herself  and  by  Mr.  Burns  who  saw  her  fall.  There 
was  this  depression;  some  bricks  were  loose  and  lying  in  an  uneven  con- 
dition, and  the  plaintiff,  in  attempting  to  step  across  this  distance  of  two 
feet  over  this  depression  in  the  sidewalk — in  placing  her  foot  down  upon 
the  far  side,  slipped  and  fell  and   the  injury  resulted  from   that  fall. 

Now,  it  appears  quite  satisfactory  from  the  testimony  of  the  witness 
Burns  as  to  what  was  the  cause  of  this  depression  in  the  sidewalk.  The 
lot  lying  next  to  it  was  flooded  a  good  portion  of  the  time  with  water 
and  that  water  flowed  down  from  the  lot  across  the  sidewalk  in  under  the 
brick  and  carried  awiy  a  portion  of  the  sand  in  which  the  brick  was  laid 
washing  the  sand  out  from  under  the  brick  thereby  allowing  the  brick 
to  settle  down  so  that  this  depression  came  there. 

It  seems  that  about  the  year  1890,  that  portion  of  this  sidewalk  in 
this  vicinity  had  also  been  badly  cut  to  pieces  by  teams  being  driven 
with  loaded  wagons  across  this  pavement.  Mr.  Burns  testified  that  he 
called  the  attention  of  the  street  commissioner  to  these  defects  in  the 
sidewalk  and  after  such  importunity,  succeeded  in  getting  them  corrected. 
The  places  cut  by  the  wheels  were  repaired  and  this  place  caused  by  the 
overflow  of  the  water  was  repaired;  but  he  says,  the  cause  remaining  right 
along,  the  flow  of  water  continuing — that  was  matter  that  was  open  and 
obvious  to  the  street  commissioner  as  well  as  to  others,  causing  the  same 
defect  to    reappear  in  the  sidewalk;  that  he  had  notice  of  this,  bat  he 
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was  unable  to  state  how  long  he  had  actual  notice  of  the  second  depres- 
sion, but  that  it  was  open  and  obvious  that  the  water  was  flowing  down 
under  the  sidewalk  at  that  point  all  the  time  The  testimony  in  that 
regard,  it  seems  to  us,  shows  sufficiently  to  warrant  the  jury  in  so  finding 
that  th^  city  had  knowledge  of  that  defective  condition,  and  we  can  not 
say,  in  the  face  of  the  verdict  of  the  jury,  that  the  plaintiff  was  guilty  of 
negligence  in  undertaking  to  step  across  a  depression  of  that  character 
— of  about  two  feet  in  width,  in  the  sidewalk,  and  we  see  no  reason  there- 
fore for  disturbing  the  verdict  of  the  jury  and  the  judgment  will  be 
affirmed. 


ATTORNEYS. 

[Payette  Circuit  Court,  May  Term,  18»7.] 
Shearer,  C.  J.,  Summers  and  Wilson,  JJ. 

In  rb  Palmer. 

1.  Disbarment  is  not  for  Purposb  op  Punishment. 

Disbarment  of  an  attorney  is  not  for  the  purpose  of  punishment,  but  for  the 
purpose  of  preserving  the  courts  of  justice  from  the  official  ministrations  of 
persons  unnt  to  practice  in  them. 

2.  A  Disbarred  Attornby  wiu,  not  be  Reinstated  unlbss  of  Good  Moral 
Character. 

A  court  ought  not  to  reinstate  an  attorney  who  has  b«en  disbarred  unless  satis- 
fied that  he  is  of  good  moral  character. 

On  Motion  to  vacate  order  of  disbarment  of  Charles  A.  Palmer  and 
to  reinstate  him  in  his  office  of  an  attorney  at  law. 

Summers,  J. 

At  the  May  term,  1892,  of  this  court,  the  said  Charles  A.  Palmer 
was  found  guilty  of  misconduct  in  office  and  unprofessional  conduct 
involving  moral  turpitude,  and  upon  this  finding  a  judgment  was  entered 
removing  him  from  his  office  of  attorney  and  counselor  at  law. 

At  the  November  term,  1894,  a  motion  to  reinstate  him  was  over- 
ruled.    See  In  re  Charles  A.  Palmer,  6  Ohio  Cir.  Dec,  179. 

The  grounds  of  the  present  motion  are  the  following  : 

"That  the  said  Charles  A.  Palmer  has  already  been  severely  punished 
for  any  misconduct  of  which  he  may  have  been  guilty,  and  his  life  and 
conduct  since  his  disbarment  have  been  such  as  to  give  assurance  that 
by  his  restoration  to  the  bar,  no  harm  to  the  public  or  reproach  to  the 
bar  would  arise ;  and  his  restoration  will  not  be  incompatible  with  a 
proper  respect  of  the  court  for  itself  and  a  proper  regard  for  the  dignity 
of  the  profession." 

In  ex  parte  Burr,  9  Wheat..  529,  Marshall,  C.  J.,  said : 

**  The  profession  of  an  attorney  is  of  great  importance  to  an  indi- 
vidual, and  the  prosperity  of  his  whole  life  may  depend  upon  its  exer- 
cise. The  right  to  exercise  it  ought  not  to  be  lightly  or  capriciously 
taken  from  him." 

'*  Admission  as  an  attorney  is  not  obtained  without  years  of  labor 
and  study.  The  office  which  the  party  thus  acquires  is  one  of  value, 
and  often  becomes  the  source  of  great  honor  and  emolument  to  its  pos- 
sessor. To  most  persons  who  enter  the  profession  it  is  the  means  of 
support  to  themselves  and  their  families.     To  deprive  one  of  an  office  oF 


Digitized  by 


Google 


WILL  CIRCUIT  COURTa  509 

In  re  Palmer. 

this  character  would  often  be  to  decree  poverty  to  himself  and  destitu- 
tion to  his  family.  A  removal  from  the  bar,  should  therefore,  never  be 
decreed  where  any  punishment  less  severe — such  as  reprimand,  tempo- 
rary suspension,  or  fine — would  accomplish  the  end  desired." 

Weeks  on  Attorneys  at  Law,  168,  citing  Bradley  v.  Fisher,  18  Wall., 
356;  ex  parte  Bradley,  7  Wall.,  864. 

Considerations  such  as  these,  and  a  high  regard  for  those  eminent 
members  of  the  bar  in  this  and  other  counties  who  either  favor  the 
reinstatement  of  Mr.  Palmer,  or  so  lightly  regard  their  duty  in  the  prem- 
ises that  they  find  it  easier  to  permit  themselves  to  be  placed  in  that  light 
before  the  court  than  to  remain  silent,  have  induced  us  to  hold  this  mat- 
ter under  consideration  for  many  weeks,  not  merely  to  leave  no  room 
for  a  suspicion  of  hasty  judgment,  but  in  order  that  we  might,  if  possible, 
after  mature  deliberation,  reconcile  an  order  suspending  the  judgment  in 
the  case,  during  good  behavior,  with  our  sense  of  the  duty  devolved 
upon  us  by  law. 

The  case  now  made  is  not  materially  different  from  that  on  the 
former  motion,  nor  are  the  reasons  assigned  materially  different.  It 
must  be,  therefore,  that  the  only  excuse  for  the  present  application  is 
the  fact  that  there  has  been  a  change  in  the  personnel  of  the  court.  A 
careful  reading  of  the  opinion  on  the  decision  of  the  former  motion  dis- 
closes nothing  in  the  statement  of  the  law  governing  the  case  to  which 
we  dissent. 

Since  the  former  hearing,  Mrs.  Palmer  has  obtained  a  divorce  from 
her  husband,  so  that  he  now  has  no  family  dependent  upon  him  for  sup- 
port, and  most  of  the  testimony  in  that  case  was  before  us  upon  his 
appeal  from  the  order  as  to  alimony.  The  former  hearing  was  upon  aflS- 
davits;  the  present  the  court  required  to  be  upon  the  depositions  or  oral 
testimony  of  witnesses,  and  appointed  counsel  to  represent  the  interests 
of  the  state. 

The  testimony  is  to  the  effect  that  Mr.  Palmer  since  his  disbarment 
has  been  industrious ;  that  he  has  been  upright  in  his  dealings,  and  that 
he  has  so  conducted  himself  that  in  the  opinion  of  the  witness  he  could 
be  safely  reinstated  in  his  profession ;  and  his  own  testimony  as  to  his 
efforts  to  make  a  living  and  his  want  of  success  by  reason  of  the  dis- 
credit which  a  knowledge  of  his  disbarment  brings  upon  him. 

As  to  the  first  ground  of  the  motion,  it  is  sufficient  to  say  that 
removal  from  the  office  of  attorney  at  law  is  not  for  the  purpose  of  pun- 
ishment, but  for  the  purpose  of  preserving  the  courts  of  justice  from  the 
official  ministration  of  persons  unfit  to  practice  in  them.  Disbarment 
because  of  the  commission  of  crime  does  not  exempt  from  indictment, 
nor  is  punishment  for  the  offense  or  pardon  a  bar  to  removal  from  office. 

As  to  the  second  branch  of  the  motion.  A  good  moral  character,  as 
well  as  a  competent  knowledge  of  the  law  and  sufficient  general  learning, 
is  a  necessary  qualification  for  admission  to  the  bar,  and  where  an  attor- 
ney has  been  removed  from  his  office  for  his  unprofessional  conduct 
showing  the  loss  of  such  a  character,  he  should  not  be  reinstated  if  the 
court,  with  all  the  facts  before  it,  would  not  in  the  first  instance  admit  to 
practice  a  man  with  such  character. 

That  these  are  correct  statements  of  the  law  will  appear,  and  the 
duty  of  the  court  as  well,  from  the  following  extracts  from  cases  selected 
from  a  much  larger  number  examined. 

In  ex  parte  Wall,  107  U.  S..  265.  288,  Mr.  Justice  Bradley  says: 
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*'  Removal  from  office  for  an  indictable  offense  is  no  bar  to  an  indict- 
ment The  proceeding  is  in  its  nature  civil,  and  collateral  to  any  crimi- 
nal prosecution  by  indictment.  The  proceeding  is  not  for  the  purpose 
of  punishment,  but  for  the  purpose  of  preserving  the  courts  of  justice 
from  the  officisil  ministration  of  persons  unfit  to  practice  in  them.*' 

In  Penobscot  Bar  v.  Kimball,  64  Me.,  140,  the  court  held : 

'*  The  statute  makes  a  good  moral  character  a  prerequisite  of  admis- 
sion to  the  bar,  and  when  an  attorney  at  law  has  forfeited  his  claim  to 
such  character  by  such  misconduct,  professional  or  non-professional,  in 
or  out  of  court,  as  renders  him  unworthy  to  associate  with  gentlemen  and 
unfit  and  unsafe  to  be  entrusted  with  the  powers,  duties  and  responsibili- 
ties of  the  legal  profession,  the  court  may  deprive  him  of  the  power  and 
opportunity  to  do  further  injury  under  the  color  of  his  profession  by  re- 
moving him  from  the  bar. 

**  By  admitting  the  respondent  to  the  bar  the  court  held  him  out  to 
the  public  as  worthy  of  confidence  and  patronage  in  the  line  of  his  pro- 
fession. In  view  of  the  power  of  removal  vested  in  the  court,  to  allow 
the  respondent  to  continue  to  exercise  his  profession  after  he  has  been 
thus  proved  to  be  unworthy  of  his  office,  would  be  indirectly  to  involve 
the  court  in  the  responsibility  of  his  acts.  And  further,  after  the  disclo- 
sures in  this  case,  the  court  cannot  forbear  to  pronounce  the  judgment  of 
removal  from  office  against  the  respondent  without  abdicating  the  high 
trust  which  the  law  confides  to  it  in  this  behalf,  and  rendering  that  a 
nullity. 

**  The  respondent  has  been  pardoned  for  the  forgery  of  which  he  was 
convicted  and  for  which  he  was  confined  in  the  state  prison  ;  but  the  in- 
strument forged  was  a  deposition  used  in  a  cause  before  this  court ;  and 
though  the  pardon  purged  him  of  the  offense  of  which  he  was  convicted, 
it  did  not  affect  the  crime,  of  the  violation  of  his  professional  oath  and 
duty,  nor  relieve  him  from  the  penalty  of  removal  from  the  bar  for  this 
misconduct." 

And  in  the  opinion,  Dickerson,  J.,  says :  (154) 

**  The  evidence  discloses  not  merely  a  single  instance  of  moral  delin- 
quency, disreputable  practice  and  professional  misconduct,  but  a  series 
of  them,  showing  the  respondent  to  be  unfit  and  unsafe  to  be  intrusted 
with  the  powers,  duties  and  responsibilities  of  the  legal  profession.  No 
court  would  for  a  moment  consider  the  claims  of  an  applicant  for  admis- 
sion  to  the  bar  who  should  be  shown  to  possess  such  a  moral  character. 
If  the  violation  of  his  oath  of  office,  fraud  upon  the  court,  bad  faith 
toward  clients,  dishonesty  in  his  dealings  as  an  individual,  and  disregard 
of  the  courtesies  and  proprieties  due  to  the  other  members  of  the  profes- 
sion should  operate  a  forfeiture  of  the  office  of  an  attorney,  the  respond- 
ent has  no  longer  any  claim  or  right  to  enjoy  that  office. 

"  Unpleasant  as  is  the  duty,  grave  as  is  the  responsibility  devolved 
upon  us,  and  serious  as  must  be  the  consequences  to  the  respondent,  we 
cannot  forbear  to  pronounce  the  extreme  judgment  of  removal  without 
failing  to  discharge  the  high  trust  which  the  law  reposes  in  us,  and  which 
is  indispensable  to  the  maintenance  of  the  dignity  of  the  bench, 
the  integrity  of  the  bar,  and  the  purity  of  the  administration  of  justice. 
Indeed,  to  refuse  to  do  so  in  this  case,  would  be  virtually  to  abdicate  this 
trust,  and  render  the  law  creating  it  a  nullity.  The  guaranty  which  the 
law  in  this  behalf  provides  for  the  security  of  the  public  must  be  main- 
tained inviolate." 
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And  Whipple,  C,  J.,  remarks  as  follows,  MilFs.case,  1  Mann.,  89S. 

"Should  this  court,  after  being  ofl&cially  advised  that  one  of  its  offi- 
cers has  forfeited  the  good  name  he  possessed  when  permitted  to  assume 
the  duties  of  his  office,  still  hold  him  out  to  the  world  as  worthy  of  con- 
fidence, they  would,  in  my  opinion  fail  in  the  performance  of  a  duty  cast 
upon  them  by  the  law.  It  is  a  duty  they  owe  to  themselves,  to  the 
bar  and  to  the  public,  to  see  that  a  power  which  may  be  wielded  for 
good  or  for  evil,  is  not  entrusted  to  incompetent  or  dishonest  hands. 
The  extreme  judgment  of  expulsion  is  not  intended  as  a  punishment 
inflicted  upon  the  individual,  but  as  a  measure  necessarj'  to  the  pro- 
tection of  the  public,  who  have  a  right  to  demand  of  us  that  no  per- 
son shall  be  permitted  to  aid  in  the  administration  of  justice  whose  char- 
acter is  tainted  with  corruption." 

Again,  Dickerson,  J.,  says  (Ibid  146) : 

''If  'a  good  moral  character'  is  indispensable  to  entitle  one  to 
admission  to  the  bar,  it  is  obvious  that  the  necessity  for  its  continuance 
becomes  enhanced  by  the  conflicts,  excitements  and  temptations  to  which 
the  practitioner  is  daily  liable." 

And  Bigelow,  C.  J.,  in  Randall,  petitioner  for  mandamus,  11  Allen, 
478,  480,  says : 

"Nor  can  a  judgment  of  removal  be  properly  and  technically  con- 
sidered as  a  punishment  for  a  crime  or  offense.  In  ex  parte  Brounshall, 
Cowp.,  829,  Lord  Mansfield  said :  'To  strike  an  attorney  from  the  roir 
is  not  in  the  nature  of  a  punishment ;  it  is  done  'because  he  is  an  unfit 
person  to  practice  as  an  attorney ' ;  the  court  exercise  their  discretion 
whether  a  man  whom  they  formerly  admitted  to  the  bar,  is  a  proper  per- 
son to  be  continued  in  the  roll.'  The  more  reasonable  inference  is  that 
the  power  of  removal  was  given  (by  the  legislature),  not  as  a  mode  of 
inflicting  a  punishment  for  an  offense,  but  in  order  to  enable  the  courts 
to  prevent  the  scandal  and  reproach  which  should  be  occasioned  to  the 
administration  of  the  law,  by  the  continuance  in  office  of  those  who  had 
violated  their  oaths  or  abused  their  trust,  and  to  take  away  from  such 
persons  the  power  and  opportunity  of  injuring  others  by  further  acts  of 
misconduct  and  malpractice." 

Cassody,  J.    In  re  O— ,  78  Wis.,  602,  618,  says : 

"The  chief  object  of  this  proceeding  is  not  to  punish  the  respondent, 
but  to  protect  the  public  from  imposition.  An  attorney  bears  with  him 
the  certificate  of  the  court  that  he  is  of  good  moral  character  and  a  fit 
person  to  be  trusted  with  the  delicate  and  responsible  duties  of  a  mem- 
ber of  the  legal  profession.  This  certificate  the  public  has  a  right  to 
rely  upon,  and  to  presume  its  holder  to  be  a  person  of  integrity  and 
honor.  Hence,  when  it  has  been  made  to  appear  that  he  has  been  guilty 
of  acts  which  show  him  to  be  so  deficient  in  honesty  as  to  be  unworthy 
of  confidence,  it  is  the  duty  of  the  court  to  withdraw  its  certificate.  We 
owe  this  duty  alike  to  the  public  and  to  the  bar.*' 

"By  admitting  an  attorney  to  the  bar,  the  court  presents  him  to  tbe 
public  as  worthy  of  its  confidence  in  all  his  professioiial  duties  and  rela- 
tions, and  if  afterwards  it  comes  to  the  knowledge  of  the  court  that  he  has 
become  unworthy,  it  is  its  duty  to  withdraw  that  endorsement,  and 
thereby  cease  to  hold  him  out  to  the  public  as  worthy  of  professional 
employment."  *  *  *  "The  power  of  removal  for  just  cause  is  as 
necessary  as  that  of  admission  for  a  due  administration  of  law." 

In  re  Samuel  Davis,  98  Pa.  St.,  116. 
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*'In  proceedings  to  disbar  an  attorney  ou  the  ground  that  he  had 
been  convicted  of  a  felony,  the  court  may,  even  if  he  has  been  par- 
doned, take  into  consideration  his  conduct  in  committing  the  crime,  and 
estimate  his  character  and  fitness  to  practice  the  law  therefrom,  to  have 
property  and  interests  of  clients  in  his  hands,  and  to  hold  himself  out  as 
an  accredited  officer  of  the  courts/' 

In  the  Matter  of an  Attorney,  86  N.  Y.,  563. 

"In  as  much  as  good  moral  character  is  one  of  the  qualifications  es- 
sential to  the  admission  of  an  attorney,  he  may  be  disbarred  whenever 
he  ceases  to  possess  such  qualification." 

Percy's  case,  36  N.  Y.,  651. 

In  Rice  v.  Commonwealth,  18  B.  Monroe,  Simpson,  J.,  says: 

*'A11  courts  have  the  power  to  control  and  regulate  to  a  certain  ex- 
tent, the' conduct  of  their  officers,  and  to  inflict  ou  them  for  their  official 
misconduct  such  punishment  as  the  law  prescribes.  If  a  court  have 
knowledge  of  the  existence  of  such  official  misconduct  on  the  part  of 
any  of  its  officers,  it  not  only  has  the  power,  but  it  is  its  duty»  to  insti- 
tute an  appropriate  proceeding  against  the  offender,  and  to  bring  him,  if 
guilty,  to  condign  punishment.  And  it  is  much  to  be  regretted  that  this 
duty,  which  the  law  devolves  upon  the  courts  of  the  country,  is  so  little 
regarded,  and  that  the  obligations  which  it  imposes  are  so  frequently  over- 
looked or  neglected. 

•'It  would  be  unjust  to  the  profession,  the  purity  and  integrity  of 
which  it  is  the  duty  of  all  courts  to  preserve,  and  a  disregard  of  the  pub- 
lic welfare,  to  permit  an  attorney  who  has  forfeited  his  right  to  public 
confidence  to  continue  the  practice  of  his  profession." 

State  V.  McClaugherty,  33  W.  Va.,  250. 

*'The  conclusion  is  painful,  but  imperative.  Too  much  is  staked 
upon  the  honesty  and  good  conduct  of  lawyers  for  courts  to  wink  at  fla- 
grant misconduct.  They  are  trusted  by  the  community  with  the  care  of 
their  lives,  liberty  and  property,  with  no  other  security  than  personal 
honor  and  integrity.  It  behooves  the  courts  and  the  profession  to  see 
that  their  brotherhood  keeps  clean  records." 

In  re  Henderson,  88  Tenn.,  631. 

In  State  ex  rel.  Kilbourn  v.  Hand.  9  O.,  42,  Lane,  C.  J.,  says : 

"The  relation  of  attorney  and  client  is  a  necessary  one  in  every 
country  whose  civilization  is  in  any  degree  advanced.  The  discharge  of 
professional  duties  demands  great  and  unreserved  confidence  from  the 
client,  and  the  connection  of  the  attorney  with  courts,  and  his  access  to 
papers,  require  unsuspected  integrity.  Hence  general  honesty  ^x^d,  fidel- 
ity to  clients,  is  not  only  necessary  to  his  success,  but  even  to  the  per- 
formance of  his  duties.  Other  good  qualities  may  be  wanting  in  his 
character,  and  some  vices  may  be  present,  but  these  are  the  essential  vir^ 
tues  of  his  calling,  no  more  to  be  dispensed  with  than  courage  in  a  sol- 
dier, or  modesty  in  a  woman.  The  statute  regulating  admission  to  the 
bar,  requires  the  court  to  be  satisfied  that  the  applicant  possesses  these 
qualities.  The  public  have  a  right  to  presume  that  the  court  are  fully 
satisfied  upon  these  points,  and  to  regard  a  license  to  practice  as  a  certif- 
icate of  good  character  from  them.  And  whenever  the  court  shall  be- 
come persuaded  that  an  attorney  has  lost  these  qualifications,  essential  to 
his  usefulness,  and  necessary  to  the  safety  of  his  employers,  they  are 
wanting  in  their  duties,  if  they  do  not  take  away  his  means,  and  destroy 
his  opportunities  for  mischievous  action." 
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This  qualification  ivS  not  merely  statutory,  but  is  inherent  in  the  very 
nature  of  the  profession,  and  always  and  everywhere  has  been  regard^ 
as  essential.  Sir  Walter  Scott,  who  was  well  qualified  to  speak,  says,  in 
"The  Antiquary": 

"But  I  was  going  to  say  that  in  a  profession  where  unbounded  trust  is 
necessarily  reposed^  there  is  nothing  surprising  that  fools  should  neglect 
it  in  their  idleness,  and  tricksters  abuse  it  in  their  knavery.  But  it  is 
the  more  to  the  honor  of  those,  and  I  will  vouch  for  many,  who  unite 
integrity  with  skill  and  attention,  and  walk  honorably  upright  where 
there  are  so  many  pitfalls  and  stumbling  blocks  for  those  of  a  different 
character.  To  such  men  their  fellow  citizens  may  safely  intrust  the  care 
of  protecting  their  patrimonial  rights,  and  their  country  the  more  sacred 
charge  of  her  laws  and  privileges. 

What,  then,  is  this  good  moral  character  which  is  so  essential  to 
membership  in  the  profession  ?  It  is  the  man  himself,  aside  from  his  at- 
tainments and  reputation.  '^Character  lives  in  a  man,  reputation  outside 
of  him."  Mr.  Palmer,  by  his  conduct  since  his  disbarment,  may  have  ac- 
quired among  new  acquaintances  the  reputation  of  a  good  moral  charac- 
ter, but  this  cannot  be  accepted  as  conclusive  evidence  of  his  having 
such  a  character  when  the  court  is  in  possession  of  facts  which  reveal  a 
different  character. 

In  the  matter  of ,  an  attorney,  86  N.  Y.,  563,  575,  Folger,  C.  J., 

says: 

*'We  do  not  lose  sight  of  the  very  numerously  and  respectably 
signed  certificate  that  was  presented  to  the  general  term.  It  doubtless 
was  considered  by  the  general  term  as  it  has  been  by  us.  It  shows  in 
that  community  a  general  public  sympathy  with  the  appellant.  *  *  * 
The  certificate  presented  to  the  general  term  does  not  fissert  a  fair,  moral 
and  professional  reputation  of  the  appellant  since  the  prosecution  of  him 
for  lorgery.  It  expresses,  however,  an  opinion  that  he  is  a  proper  and 
competent  person  to  practice  law,  and  that  the  signers  have  general 
confidence  in  his  integrity.  That  is  tantamount  to  having  a  good  repu- 
tation. It  is  a  weighty  testimonial  ill  his  favor.  It  had  its  effect  upon 
the  mind  of  the  general  term  without  doubt,  but  not  enough  to  counter- 
act that  of  the  facts  that  were  shown.  The  general  term  was  bound  to 
form  an  opinion  of  its  own.  It  could  not  ignore  facts  because  of  the 
counter  opinion  of  ever  so  many  men  of  respectability  and  standing. 
They  spoke  to  what  the  community  thought  of  him,  notwithstanding 
those  facts,'  if  indeed  the  community  fully  knew  of  them,  and  how  it 
felt  toward  him  ;  that  is,  it  spoke  to  his  reputation.  The  facts  spoke  of 
his  impulses  to  action ;  that  is,  to  his  character,  what  was  at  work  within 
him,  and  might  at  any  time  impel  him  to  action." 

There  is  no  numerously  and  respectably  signed  certificate  in  this 
case,  nor  do  we  know  whether  there  is  in  the  community  a  general  public 
sympathy  with  the  applicant,  nor  is  it  important,  for  neither  could 
relieve  the  court  of  its  responsibility ;  but  what  the  eminent  judge  there 
says,  applies  with  especial  aptness  to  the  testimony  of  those  who  merely 
give  expression  to  their  opinion. 

If  Mr.  Palmer  was  an  applicant  to  this  court  for  admission  to  the 
bar,  we  could  not,  with  the  facts  of  his  past  life  which  are  before  us, 
without  shirking  the  duty  imposed  upon  us,  admit  him,  for  want  of  one 
of  the  necessary  qualifications.  Even  the  good  reputation  to  which  his 
new  acquaintances  testify  cannot  have  taken  very  deep  root,  for  he  him- 
self, in  his  testimony,  attributes  his  failure  to  succeed  in  a  business  in 

8    O.  C  D.       88 


Digitized  by 


Google 


514 OHIO  CIRCUIT  DSaSIONa VoL 

Franklin  Circuit  Court 

whi(^h  unbounded  trust  is  not  necessarily  reposed,  to  tjie  fact  that 
information  of  liis  disbarment  followed  him.  The  fact  that  Mr.  Palmer 
has  not  defrauded  any  one  since  his  disbarment  can  hardly  be  taken  as 
any  assurance  that  he  would  not  again  yield  to  the  opportunities  and 
temptations  that  might  arise  in  the  practice  of  the  profession.  On  cross- 
examination,  when  pressed  to  answer  whether  he  had  ever  offered  ta 
make  such  small  restitution  as  was  in  his  power,  his  readiness  to  charge 
counsel  with  an  offer  to  betray  the  trust  reposed  in  him  by  the  court  if 
be,  the  witness,  would  make  restitution  to  counsel's  clients,  does  not 
comport  with  a  change  of  character.  Nor  does  his  omission  to  offer 
what  restitution  is  in  his  power.  .  The  King  in  Hamlet  says: 

"My  fault  is  passed.    But,  O  what  form  of  prayer 
Can  serve  my  turn  ?    Forgave  me  my  foul  murder  1 
That  cannot  be ;  since  I  am  still  possess'd 
Of  those  effects  for  which  I  did  the  murder, 
My  crown,  mine  own  ambition,  and  my  queen. 
May  one  be  pardoned,  and  retain  the  offense  f 

It  may  be  that  the  applicant  has  learned  by  sad  experience  that 
honesty  is  the  best  policy,  and  that  he  would  not  disappoint  the  good 
opinion  of  those  who  would  entrust  him  with  the  privileges  of  the  pro- 
fession ;  but  the  law  does  not  authorize  us  to  except  any  less  assurance 
than  a  good  moral  character. 

The  motion  is  overruled. 

Joseph  Hidy,  for  the  applicant. 

/.  N.  Van  Deman,  for  the  state. 


APPEAL. 

[Franklin  Circuit  Court,  October  Term,  1897.] 
Shearer,  C.  J.,  Summers  and  Wilson,  JJ. 

♦Bank  of  Circlbvixle  v.  Bowsher. 

1.  The  Judge's  Dockbt  is  no  Part  op  the  Records  of  the  Court. 

The  Judge's  docket  is  no  part  of  the  records  of  the  court,  and  notice  of  appeat 
entered  upon  such  docket  is  not  sufficient, 

2.  On  Appeal  to  Circuit  Court,  Failure  to  Give  Notice  within  Three  Days 
Cannot  be  Cured  by  Nunc  Pro  Tunc  Order. 

A  party  desiring  to  appeal  his  cause  to  the  circuit  court  must,  within  three 
days  after  the  judgment  or  order  is  entered,  enter  on  the  records  notice  of 
such  intention,  and  an  omission  to  do  so  cannot  be  cured  by  a  nunc  fro  tunc 
order. 

Error  to  the  Court  of  Common  Pleas  of  Franklin  county. 

Motion  to  dismiss  appeal. 

Summers,  J. 

The  ground  of  the  motion  is  that  notice  of  intention  to  appeal  was 
not  entered  on  the  records  within  three  days  after  the  entering  of  the 
judgment. 

Judgment  was  entered  on  April  27. 

*See  Sayer,  Guardian,  r.  Schaber,  Adm'r,  67  O.  8.,  284,  for  decision  of  the- 
Svpreme  Court  upon  this  question. 
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The  judgment  entry  which  was  filed  on  that  day,  contained  no 
notice  of  defendant's  intention  to  appeal ;  but,  after  three  days  had  inter- 
vened, notice  of  defendant's  intention  to  appeal  was  added  to  this  entry. 
This  addition  was  made  without  the  consent  of  plaintifif 's  counsel,  and 
on  May  12,  at  the  same  term,  on  their  motion,  this  notice  was  ordered 
stricken  from  the  entry  and  record,  and  was  so  done,  without  exception 
by  the  defendants. 

Meanwhile,  on  May  8,  the  following  entry  was  made  upon  the 
records : 

"April  Term,  May  8,  1897.  And  now  comes  the  defendants  herein, 
Ferdinand  Bowsher  and  EUa  Bowsher,  and  give  notice  of  their  inten- 
tions to  appeal  this  action  to  the  circuit  court,  and  the  court  fixes  the 
appeal  bond  at  two  hundred  and  fifty  dollars.  And  it  appearing  to  the 
court  that  said  notice  was  given  within  three  days  from  the  entry  of 
'udgment,  the  court  orders  that  this  entry  be  made  as  of  the  date  of  the 
entry  of  judgment.     To  which  the  plaintiff  takes  ^ception.** 

The  defendants  gave  an  undertaking  in  the  amount  fixed  by  the 
court  and  within  the  time  prescribed,  and  filed  a  transcript  and  the 
original  papers  and  pleadings  with  the  clerk  of  this  court. 

Counsel  for  defendants  say  that  at  the  time  the  judgment  was  ren- 
dered, the  trial  judge  mad^  a  memorandum  upon  his  docket  of  notice  of 
defendants'  intention  to  appeal,  and  of  the  amount  of  the  appeal  bond. 
But  the  question  here  is  to  be  determined  by  the  record,'  and,  the  notice 
of  appeal  having  been  stricken  out  of  the  entry  of  April  27,  and  from 
the  records,  without  objection  by  defendants,  the  record  stands  as  if  no 
notice  had  been  entered  except  that  in  the  nunc  pro  tunc  order  of  May  8, 
and  the  question  is  whether  an  omission  to  enter  upon  the  records,  within 
three  days  after  the  judgment  or  order  is  entered,  notice  of  intention  to 
appeal,  can  be  cured  by  a  nunc  pro  tunc  order? 

The  right  of  appeal  rests  solely  upon  statutory  provisions,  and  unless 
those  provisions  have  been  complied  with,  this  court  does  not  by  the 
appeal  acquire  jurisdiction  of  the  subject-matter. 

Section  5227,  Revised  Statutes  provides  that : 

"A  party  desiring  to  appeal  his  cause  to  the  circuit  court  shall, 
within  three  days  after  the  judgment  or  order  is  entered,  enter  on  the 
records  notice  of  such  intention,  and  within  thirty  days  after  the  entering  of 
such  judgment  or  order  upon  the  journal  of  the  court,  give  an  undertak- 
ing with  suflScient  surety,  to  be  approved  by  the  clerk  of  the  court  or  a 
ludge  thereof,  as  hereinafter  provided." 

The  statute  does  not  provide  that  notice  shall  be  given  to  the  court 
or  to  the  opposite  party,  but  requires  notice  of  the  intention  to  appeal  to 
be  entered  on  the  records  within  three  days  after  the  judgment  or  order 
is  entered.  The  object  is  to  give  notice,  not  merely  to  the  opposite  party, 
but  to  every  one  whose  interest  it  may  be  to  know.  The  duty  and  power  of 
the  court  in  respect  to  the  matter  of  the  appeal  is  limited  to  fixing  the 
amount  of  the  bond  and  deciding  to  which  party  it  shall  be  made  pay- 
able. 

If  the  statute  merely  required  notice  of  appeal  to  be  pven,  and 
notice  was  given,  then  the  court  might,  by  a  nunc  pro  tunc  order,  supply 
Irecord  evidence  of  that  fact ;  but  it  is  the  office  of  a  nunc  pro  tunc  order 
to  supply  record  evidence  of  what  was  previously  done,  and  not  at  a  sub- 
sequent time  to  do,  as  of  a  previous  time,  something  which  never  was 
done.    Cleveland  Leader  v.  Green,  52  O.  S.,  487. 

In  Moore  v.  Brown,  10  O.,  197,  it  is  held  that : 
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"  A  notice  of  appeal  marked  by  the  court  on  ils  docket,  but  not  car- 
ried into  the  journals,  is  not  a  compliance  with  the  statute  requiring  such 
notice  to  be  entered  on  the  record ;  nor  can  the  omission  be  cured  by  a 
nunc  pro  tunc  order  at  a  subsequent  term." 

This  decision  is  disapproved  by  Hartley,  J.,  in  Hubble  v.  Renick,  1 
O.  S.,  171,  172,  but  the  question  was  not  involved  in  the  decision  of  that 
case,  and  Moore  v.  Brown,  supra,  has  not  been  overruled,  and  is  decisive 
of  the  question  here  presented.  The  statute  under  consideration  in 
Moore  v.  Brown,  supra,  is  found  in  Swan,  1841,  page  682,  section  124,  and 
required  the  party  desiring  to  appeal  to  enter  on  the  records  notice  of  his 
intention  at  the  term  at  which  the  judgment  or  decree  was  rendered. 
The  law  now  requires  the  notice  to  be  entered  within  three  days  after  the 
entering  of  the  judgment  or  order,  and  so  far  as  this  question  is  con- 
cerned, that  is  the  only  difference. 

"  When  the  time  for  taking  an  appeal  has  expired,  it  cannot  be 
arrested  or  called  back  by  a  simple  order  of  court,  such  as  entering  an 
•order  nunc  pro  tunc.*' 

Credit  Co.  v.  Ark.  Cent.  Ry.,  128,  U.  S.,  258. 

Motion  sustained,  appeal  dismissed. 

C»  /,  Delaplane  and  /^  C  Hubbard^  for  the  motion. 

Gale  &  Clarke^  contra. 


OIL  AND  GAS  LEASE. 

(3a]idu9ky  Circuit  Court,  May  Term,  1898.] 
King,  Haynes  and  Parker,  JJ. 

N.  B.  Brvin.  V  WiLUAM  M.  Mastbrman  et  ax,. 

1.  agreement  op  co-owners  to  form  a  partnership  for  thb  sinking, 
Equipping  and  Operating  Oii,  Wei«I3. 
Co-owners  of  an  oil  and  ^as  lease  of  certain  lands  agreed  to  form  a  partnership 
for  the  sinking,  equipping  and  operating  of  oil  wells  thereon,  upon  the  terms 
that  each  member  was  to  contribute  toward  the  cost  of  operations  and  any 
losses  that  might  occur  in  proportion  to  his  share  or  interest  in  such  property, 
the  necessary  funds  to  be  raised  by  assessments  made  upon  and  collected  from 
the  members,  and  each  member  to  receive  and  sell  on  his  own  account  and  at 
his  own  pleasure  his  share  of  the  gross  product, f.  ^.,  the  oil  produced; and  in 
pursuance  of  this  agreement  a  firm  name  was  adopted  and  the  business  car- 
ried on  accordingly:  Held,  that  this  constituted  a  partneTship  partaking  of 
certain  characteristics  of  a  "  mining  partnership.** 
1  Enforcement  of  Partner's  Lien. 

In  such  case  the  partner's  lien  may  be  enforced  the  same  as  in  cases  of  ordinary 
commercial  partnership. 
8.  Section  4112a,  Rev.  Stat.,  dobs  not  Prevent  the  Enforcement  of  the 
Partner's  Lien  upon  such  Property. 
Section  4112a,  Revised  Statutes,  does  not  prevent  the  taking  effect  or  enforce- 
ment of  the  partner's  lien  upon  such  property,  nor  the  application  thereto  of 
the  equitable  doctrine  that  property  purchased  with  partnership  funds  for 
partnership  purposes  shall  be  deemed  and  treated  as  paitnership  property, 
though  the  titie  may  be  taken  in  the  name  of  an  indiviauaL 

Appeal  from  the  Cotirt  of  Common  Pleas  of  Sandusky  county. 

Parkbr,  J. 

This  case  comes  into  this  court  on  appeal  from  the  court  of  common 
pleas  of  this  county.    The  petition  sets  forth  in  substance,  that  about 
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March,  1896,  the  plaintiff  and  the  defendants  William  M.  Masterman,  H. 
W.  Townsend,  F.  W.  Z6m  and  F.  C.  Hornung  entered  into  a  contract  0/ 
partnership  under  the  firm  name  of  The  Ervin  Oil  Company  for  the 
purpose  of  owning,  operating  and  developing  a  certain  leasehold  of  oil 
lands  and  to  produce  and  market  the  product  of  said  lease ;  said  leasehold 
being  known  and  described  as  the  Kimball  lease  situated  in  Freedom 
township,  Wood  county,  Ohio,  and  containing  about  sixty  acres  of  land. 
That  since  March,  1896.  said  partnership  has  been  in  the  open  and  actual 
possession  of  said  premises  and  engaged  in  drilling  wells  thereon  and 
producing  oil  therefrom.  That  the  place  of  business  and  office  of  said 
partnership  is  at  Gibsonburg,  Sandusky  county,  Ohio.  That  by  the 
terms  of  said  partnership  agreement  said  leasehold  and  partenership 
property,  consisting  of  structures,  machinery,  wells,  engines,  boilers,  der- 
ricks, tanks,  tools  and  other  equipment  of  said  property  for  the  develop- 
ment of  oil  was  to  be  held,  owned  and  operated  by  said  partnership,  and 
said  partners  respectively  were  to  own  the  property  of  said  partnership 
all  and  singular  and  to  bear  its  expenses  and  share  its  gains  in  the  follow- 
ing proportions :  N.  B.  Ervin,  Wm.  M.  Masterman  and  H.  W.  Town- 
send  each  a  fourth  interest,  and  said  F.  W.  Zom  and  F.  C.  Hornung  each 
an  eighth  interest.  That  in  the  prosecution  of  said  business  said  partner- 
ship borrowed  large  amounts  of  money  which  were  used  by  said  partner- 
ship in  its  business  of  drilling,  shooting  and  completing  oil  wells  on  said 
lease  and  for  other  expenses  of  said  firm,  and  that  the  real  value  of  said 
lease  consisted  of  said  wells  and  equipment  and  the  product  of  said  wells ; 
that  said  partnership  owes  for  money  borrowed  and  used  as  aforesaid  to 
different  creditors  something  over  five  thousand  dollars ;  that  said  W.  M. 
Masterman  has  become  and  is  wholly  insolvent.  Francis  H.  Steel  is  also 
made  a  party  defendant,  and  it  is  averred  with  respect  to  him 
that  he  claims  some  interest  in  or  lien  upon  said  partnership 
property  growing  out  of  certain  alleged  transfers  and  incumbrances 
said  to  have  been  made  by  said  W.  M.  Masterman  to  him, 
and  that  he  is  claiming  a  right  to  sell,  and  has  sold  certain  of  said  partner- 
ship property,  and  is  threatening  to  cause  a  sale  of  certain  other  parts  of 
said  property  of  said  partnership,  and  its  oil  product,  by  virtue  of 
said  transfers  from  Masterman,  without  an  adjustment  of  the  affairs  of 
said  partnership,  the  payment  of  its  debts  or  the  determination 
of  the  rights  of  the  plaintiff  and  his  copartners,  and  that  the 
alleged  transfers  and  incumbrances  made  by  Masterman  to  Steel  were 
for  the  purpose  of  securing  and  providing  for  the  payment  of  a  private 
indebtedness  of  said  Masterman  to  Steel.  That  the  interest  of  Master- 
man  in  the  partnership  property  is  not  more  than  sufficient  to  satisfy  his 
just  proportion  of  the  partnership  debts.  That  since  about  April  i, 
1897,  Steel  has  sold  one-fourth  of  the  oil  product  of  said  partnership 
property  and  kept  and  retained  the  proceeds  thereof,  in  violation  of  the 
rights  of  said  partnership.  That  because  of  the  facts  alleged  it  has  be- 
come impossible  to  continue  the  business  of  said  partnership.  And  plain- 
tiff prays  that  the  partnership  may  be  dissolved  and  its  affairs  wound  up ; 
that  an  accounting  may  be  taken  of  the  business  and  affairs  of  said  part- 
nership and  the  partnership  property  applied  to  the  payment  of  the  debts 
and  expenses  of  the  firm,  and  that  Steel  may  be  required  to  account  for 
the  value  of  the  oil  which  he  has  sold.  This  petition  was  filed  on  Sep- 
tember 4,  1897;  the  date  of  service  of  summons  upon  Steel  does  not  ap- 
pear from  the  papers  in  our  hands,  but  on  October  2,  1897,  Steel  filed  hit 
separate  answer  in  which  he  avers  that  on  April  20,  1897,  Masterman 
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was  the  owner  of  an  undivided  one-fourth  part  of  said  leasehold  and  that 
on  that  date  by  writing  duly  executed  and  acknowledged  he  sold  and 
trajisferred  unto  said  Steel  all  his  right,  title  and  interest  in  and  to  said 
leasehold  estate,  the  assignment  aforesaid  being  recorded  in  volume  "X" 
at  page  167  of  the  records  of  leases  of  Wood  county.  He  admits  that  he 
claims  an  estate  and  interest  in  the  leasehold  estate  aforesaid  and  denies 
every  other  allegation  of  the  petition,  and  prays  that  plaintiff's  petition 
may  be  dismissed. 

To  this  answer  the  plaintiff  replies  denying  the  allegations  thereof 
and  averring  that  any  assignment  made  by  Masterman  to  Steel  was 
solely  as  security  or  mortgage  to  secure  payment  of  a  loan  made  by  Steel 
to  Masterman  individually,  and  was  not  for  any  debt  of  said  partnership 
or  loan  to  the  same.  That  all  of  the  property  aforesaid  was  purchased 
with  partnership  funds;  that  the  title  thereto  was  taken  and  is  held  for 
the  benefit  and  use  of  said  partnership,  and  that  any  conveyance,  assign- 
ment or  transfer  of  any  interest  in  the  same  that  Steel  may  have  received 
from  Masterman  was  so  received  with  full  knowledge  upon  the  part  of 
Steel  of  the  facts  aforesaid  and  of  the  interest  of  the  partnership  in  said 
property.  The  other  defendants  filed  answers  in  which  they  admit  and 
adopt  the  averments  contained  in  the  pleadings  filed  by  plaintiff. 

From  the  evidence  submitted,  it  appears  that  on  ^fovembe^  15,  1894, 
Joel  Kimball  and  wife  executed  an  instrument  in  which  it  is  set  forth  that 
in  consideration  of  seventy-five  dollars,  the  receipt  of  which  is  acknowl- 
edged, they  do  grant  unto  N.  B.  Ervin  and  Wm.  M.  Masterman  and  their 
assigns,  all  the  oil  and  gas  in  and  under  the  premises  described  in  the  pe- 
tition, together  with  the  right  to  enter  thereon  at  all  times  tor  the  pur- 
pose of  drilling  and  operating  for  oil,  gas  or  water ;  to  erect  and  main- 
tain all  buildings  and  structures  and  lay  all  pipes  necessary  for  the  trans- 
portation of  oil,  gas  or  water  taken  from  said  premises,  excepting  and 
reserving  however  the  one-sixth  part  of  all  the  oil  produced  and  saved 
from  said  premises,  to  be  delivered  in  the  pipe  line  to  the  credit  of  the 
grantors.  And  this  instrument  provides  that  Ervin  and  Masterman  and 
their  assigns  are  to  have  and  hold  the  premises  on  certain  other  condi- 
^tions  as  to  the  amount  to  be  paid  for  gas  used  off  the  premises;  as  to 
gas  being  furnished  to  the  grantors  for  their  dwelling  house;  as  to  the 
burning  of  oil  and  ^as  lines,  paying  damage  to  growing  crops,  etc.,  and 
vanous  other  provisions  usual  in  instruments  of  3iis  character,  which  are 
commonly  known  and  designated  as  oil  and  gas  leases.  This  instru- 
ment was  duly  executed  and  acknowledged,  and  was  recorded  in  the 
lease  records  of  Wood  county  on  April  5,  1895.  By  an  instrument  bear- 
ing date  of  April  20,  1805,  ^-  ^'  Masterman  and  N.  B.  Ervin  assigned 
and  transferred  to  H.  W.  Townsend  an  undivided  one-fourth  interest  in 
said  leasehold,  and  to  F.  C.  Hornung  and  F.  W.  Zom  each  an  undivided 
one-eighth  interest  therein.  This  instrument  is  also  duly  executed  and 
acknowledged,  and  was  recorded  on  September  13,  1897.  On  April  25, 
1895,  all  of  the  alleged  partners,  together  with  Joel  Kimball,  the  owner  of 
the  land,  joined  in  the  execution  of  what  is  known  among  oil  operators 
as  a  "transfer"  or  "division  order,"  which  set  forth  their  respective  inter- 
ests in  the  oil  product  from  this  lease  as  before  stated,  and  which  was 
filed  with  the  Paragon  Transportation  Company  for  its  information  and 
guidance  in  settling  for  the  oil  which  might  be  delivered  to  it  from  the 
farm.  This  paper  certifies  that  they  are  the  legal  owners  of  the  "Ervin  & 
Co."  wells,  bein^  the  wells  on  the  Joel  Kimball  farm  described  in  the  peti- 
tion, and  that  Kimball  is  entitled  to  one-sixth  of  the  oil  by  way  of  royalty 
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It  will  be  observed  that  one  of  the  principal  issues  is  as  to  whether  there 
was  and  is  in  fact  a  partnership  as  alleged  in  the  petition.  The  evidence 
bearing  upon  this  issue  consists  of  the  instruments  before  mentioned,  and 
of  certain  books  of  account  kept  by  the  alleged  firm,  and  certain  notes, 
checks,  etc.,  given  by  the  alleged  partners  in  the  course  of  the  carrying 
on  of  this  business,  and  of  the  testimony  of  the  plaintiff,  and  ofF.W.Zorn 
as  to  the  partnership  agreement  and  course  of  business,  which  testimony 
is  practically  undisputed.  Mr.  Ervin  testifies  that  the  lease  was  origi- 
nally taken  by  himself  and  Mr.  Masterman  in  1894,  and  that  interests  were 
transferred  to  the  other  parties  in  April,  1895,  as  appears  from  the  in- 
struments referred  to ;  that  at  the  time  this  lease  was  acquired  and  these 
interests  were  transferred  there  had  been  no  oil  development  upon  this 
land  or  elsewhere  within  three-quarters  of  a  mile  of  it;  that  at  or  about 
the  time  the  transfer  was  made,  all  of  the  parties  then  interested  in  the 
lease  agreed  to  drill  a  test  well ;  that  they  then  formed  a  partnership  with 
the  understanding  that  they  were  to  drill  a  test  well  and  that  if  that 
should  prove  to  be  a  failure  the  arrangement  would  be  terminated,  and 
they  would  give  up  the  lease,  but  if  it  proved  to  be  successful  they  would 
go  on  and  operate  the  lease,  and  each  was  to  bear  a  just  proportion  of 
the  expenses  of  drilling  the  test  well,  and  if  it  should  prove  successful 
each  was  to  bear  a  just  proportion  of  the  cost  of  equiping  and  oper- 
ating the  well ;  that  they  were  to  share  this  expense  in  the  proportion  of 
their  respective  interests  in  the  lease  as  before  stated.  In  regard  to  the 
sale  of  the  oil,  each  was  to  sell  his  own,  as  the  witness  states  '  jn  lieu  of  a 
dividend;"  that  this  was  done  so  that  each  member  might  control  his 
own  share  of  the  product,  taking  advantage  of  the  markets  and  selling  ac- 
cording to  his  own  judgment.  Witness  also  testifies  that  each  was  to 
bear  his  share  of  the  losses  if  any  occurred  In  the  course  of  drilling  and 
operating  wells  upon  the  lease ;  that  Zom  was  to  be  book-keeper  for  the 
firm,  and  was  to  have  charge  of  the  financial  business  of  the  firm,  but  wit- 
ness was  to  assist  him  therein,  and  that  the  firm  name  adopted  was  ''The 
Ervin  Oil  Company."  That  in  pursuance  of  this  arrangem^t  they 
drilled  a  well,  which,  proving  successful,  they  continued  to  drill  and 
operate  until  they  have  upon  the  premises  eight  wells ;  that  whenever  it 
became  necessary  to  have  funds  to  carry  on  these  operations,  assess- 
ments were  made  upon  the  members  according  to  their  holdings,  and 
that  these  assessments  have  all  been  paid  by  the  different  members  of 
the  firm,  including  Masterman,  but  that  the  indebtedness  of  the  firm, 
which  has  not  been  discharged  by  assessment,  and  which  was  incurred  in 
purchasing  casing,  tubing,  machinery,  boilers,  rigs,  drilling  wells,  etc., 
amounts  to  over  five  thousand  dollars ;  twenty-four  hundred  dollars  and 
interest  being  due  to  the  New  London  National  Bank  on  a  promissory 
note  ^hich  is  signed  "Ervin  Oil  Company  by  F.  W.  Zom,"  and  also  by 
the  members  of  the  company  individujdly,  and  $58943  being  due  the  Na- 
tional Supply  Company  upon  a  note  which  is  signed  "Ervin  Oil  Com- 
pany by  F.  W.  Zom,"  but  is  not  signed  by  any  of  the  individual  members 
of  the  company.  This  witness  produces  checks  drawn  upon  the  account 
of  The  Ervin  Oil  Company  in  the  bank  of  The  Gibsonburg  Banking 
Company  in  payment  of  debts  of  the  Ervin  Oil  Company  for  supplies, 
equipment,  etc.,  for  the  lease,  signed  "Ervin  Oil  Company,  by  F.  W. 
Zom,"  and  states  that  that  was  the  usual  method  of  transacting  the  busi- 
ness of  the  company ;  that  a  fund  belonging  to  the  partnership  was  kept 
in  the  bank  in  the  name  of  The  Ervin  Oil  Company,  which  fund  was  pro- 
duced by  the  collection  of  assessments  upon  the  members  as  before  stated. 
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The  books  of  the  Ervin  Oil  Company,  introduced  in  evidence,  show  that 
the  accounts  were  kept  in  a  manner  consistent  with  apartnership business 
and  with  the  statements  of  this  witness  as  to  the  manner  in  which  the  busi- 
ness of  the  Ervin  Oil  Company  was  carried  on.  As  to  the  possession  of 
the  premises  described  in  the  lease,  this  witness  and  others  testify  that 
after  they  began  operations  they  continued  in  the  daily  and  constant  oc- 
cupation of  the  premises,  producing  oil  therefrom,  so  that  a  person  gomg 
tipon  the  premises  at  any  time  would  have  found  them  or  their  employees 
at  work  there.  He  testifies  that  all  of  the  contracts  made  with  the  em- 
ployees, and  with  contractors  to  drill  wells,  and  in  short,  that  all  who  had 
dealings  with  the  company,  were  made  on  behalf  of  the  partnership  and 
in  the  name  of  The  Ervin  Oil  Company ;  and  that  all  obligations  were 
discharged  by  the  company's  checks  upon  a  fund  in  the  bank  as  before 
stated  signed  Ervin  Oil  (Company  by  F.  W.  Zom.  The  testimony  of 
Mr.  Zorn  agrees  in  the  main  with  that  of  Mr.  Ervin.  He  states  that  the 
total  cost  of  equipping  and  operating  the  lease  since  they  began,  all  dis- 
charged in  the  manner  stated  excepting  something  over  five  thousand 
dollars  still  unpaid,  amounts  to  about  sixteen  thousand  dollars.  In  our 
opinion  this  evidence  establishes  a  partnership.  If  not  an  ordinary  com- 
mercial partnership,  at  least  a  partnership  inter  sese  partaking  of  the 
characteristic  of  a  mining  partnership,  having  as  one  of  its  incidents  a 
right  in  each  member  to  require  that  partnership  property  shall  be  applied 
to  the  debts  due  to  the  creditors  of  the  partnership  before  it  shall  be  de- 
voted to  the  discharge  of  the  individual  indebtedness  of  the  members 
thereof.  There  is  much  in  the  nature  of  the  business  of  mining  for  oil, 
as  carried  on  in  this  country  that  likens  it  to  mining  operations  and  the 
uses  of  mining  properties  where  ore  instead  of  oil  is  the  product,  and  we 
think  that  many  of  the  special  rules  applicable  to  mining  partnerships  so 
called,  should  be  applied  to  the  operations  carried  on  by  co-owners  of 
oil  producing  property,  in  order  that  the  ends  of  justice  may  be  reached 
both  as  respects  said  co-owners  and  those  transacting  business  with 
them,  and  it  is  immaterial  whether  such  co-owners  shall  be  regarded  as 
tenants  in  common  or  joint  tenants,  and  whether  the  property  used  in 
such  business  shall  be  real  estate,  chattels  real  or  personal  chattels.  One 
of  the  incidents  of  a  mining  partnership  is  that,  if  a  member  sells  his  in- 
terest in  the  mine,  the  purchaser  takes  it  subject  to  any  lien  existing  in 
favor  of  a  copartner  for  debts  dtte  the  creditors  or  for  advances  made  for 
the  use  of  the  concern,  unless  he  becomes  a  purchaser  in  good  faith  for 
a  valuable  consideration  without  notice  of  such  lien.  And,  :f  a  person 
sells  his  interest  in  a  mining  company  while  it  is  engaged  in  working  its 
mining  ground,  the  purchaser  will  be  deemed  to  have  bought  with  notice 
of  any  lien  resulting  from  the  relation  of  the  partners  to  each  other  and 
to  the  creditors  of  the  partnership.  Buryea  v.  Burt,  28  CaL,  569.  Each 
partner  may  transfer  his  interest  without  consulting  his  fellow  partners, 
and  such  transfer  will  not  work  a  dissolution  of  the  partnership.  Jones 
v.  Clark,  42  CaL,  180. 

It  is  a  matter  of  common  knowledge  that  customarily  co-owners  of 
oil  leases  and  the  equipment  thereof  transfer  their  respective  interests  in 
such  property,  as  well  as  in  the  product,  without  the  consent  of  those  in- 
terested with  tihem  as  co-owners,  and  that  purchasers  thereof  are  admitted 
into  the  company  or  firm  as  a  matter  of  right,  and  the  business  is  con- 
tinued, and  no  dissolution  of  the  partnership  occurs  from  such  transac- 
tion merely. 
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Quoting  from  Lindley  on  Partnerships,  sees.  54  and  55 :  "Tenants 
in  common  or  joint  tenants  of  a  mine  or  quarry  may  or  may  not  be  part- 
ners ;  and  the  mine  or  quarry  itself  may  or  may  not  be  part  of  the  com- 
mon stock.  But  it  is  highly  inconvenient,  if  not  altogether  impossible, 
for  co-owners  of  a  mine  or  quarry  to  work  it  themselves  without  becom- 
ing partners,  at  least  in  the  profits  of  the  mine,  and  partners  who  work  a 
mine  or  quarry  in  common  are  regarded  rather  as  partners  in  trade  than 
as  mere  tenants  in  common  of  the  land." 

In  Butler  Savings  Bank  v.  Osborn  et  aL,  159  Pa.  St.,  10,  it  is  held 
that  tenants  in  common  engaged  in  the  improvement  or  development 
of  the  common  property  will  be  presumed,  in  the  absence  of  proof  of  a 
contract  of  partnership,  to  hold  the  same  relation  to  each  other  during 
such  improvement  or  development  as  before  it  began;  that  as  to  each 
other  their  relation  depends  on  their  title  until,  by  their  agreement  with 
each  other,  they  change  it,  and  that  when  tenants  in  common  of  an  oil 
lease  agree  to  carry  on  operations  upon  their  land,  each  contributing 
toward  the  expenses  in  proportion  to  his  respective  interest  in  the 
land,  they  will  be  considered  with  respect  both  to  themselves  and  third 
persons  as  the  ordinary  owners  of  land  working  their  respective  shares 
of  the  wells,  responsible  only  for  their  own  acts,  subject  to  no  laws  of 
partnership  whatever,  and  possessing  distinct  rights  in  the  property ;  and 
in  that  case,  the  tenants  in  common  having  entered  into  an  agreement 
with  each  other  to  drill  wells  on  the  leasehold  property,  each  to  pay  one- 
half  of  the  costs  of  sinking  the  wells  and  pumping  the  oil,  the  oil  pro- 
duced to  be  run  into  pipe  lines  serving  the  district,  and  there  credited 
one-half  to  each  of  the  tenants  in  common,  it  was  held  that  no  partner- 
ship existed  between  the  tenants  in  common.  But  in  that  case,  as  well  as 
in  Dunham,  appellant,  v.  Loverock,  158  Pa.  St.,  197,  and  Neill,  appellant, 
V.  Shamburg,  158  Pa.  St.,  263,  and  other  cases  decided  by  the  courts  of 
Pennsylvania,  the  doctrine  is  fully  recognized  that  a  partnership  for  the 
operation  of  an  oil  lease  may  exist  between  co-owners,  and  that,  the 
agreement  of  the  parties  with  respect  to  the  carrying  on  of  the  business 
has  a  controlling  effect.  In  the  case  at  bar  we  have  the  undisputed  testi- 
mony of  the  witnesses  as  to  the  fact  that  a  partnership  was  agreed  upon, 
and,  as  before  stated,  the  method  of  carrying  on  the  business  as  shown  by 
the  evidence  including  the  books,  checks,  notes,  etc.,  introduced  in  evi- 
dence is  consistent  with  a  partnership  arrangement,  and  tends  to  corrob- 
orate and  confirm  the  statements  of  the  witnesses  that  there  was  a  part- 
nership. In  Lindley  on  Partnerships,  which  is  an  English  work,  it  is  said 
that  a  partnership  will  not  result  under  an  agreement  to  share  the  gross 
returns,  or  the  gross  products ;  but  that  result  does  not  seem  to  follow  in 
the  United  States.  In  tins  country  a  partnership  may  exist  though  the 
agreement  is  to  share  the  gross  products.  Indeed  it  is  not  apparent  why 
the  English  rule  obtains.  The  actual  or  gross  returns  include  profits,  if 
profits  have  been  made,  and  while  such  returns  do  not  include  losses,  if 
losses  are  incurred,  yet,  where  the  persons  associate  together  in  business, 
agree  to  and  do  meet  all  the  expenses  and  financial  demands  of  the  busi- 
ness through  the  medium  of  assessment  or  otherwise,  though  they  di- 
vide the  gross  product,  they  have  in  the  end,  as  the  result  of  their  enter- 
prise, the  net  profit  only,  and  the  result  is  precisely  the  same  as  if  the 
agreement  were  in  the  first  instance  to  share  the  net  profit  instead  of  the 
gross  product. 

In  The  Fanners'  Ins.  Co.  v.  Ross  &  Lennan,  29  O.  S.,  429*  J"^!^^ 
Gilraorc,  speaking  for  the  court,  at  page  432.  quotes  the  following  para- 
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graph  from  Story  on  Partnership,  sec.  27,  to-wit :  "When  each  ot  the 
parties  contributes  labor  and  services  and  materials  in  the  manufacture  of 
any  articles  of  trade,  and  the  articles,  when  made,  are  to  be  equally  or 
proportionately  shared  between  them,  they  will  be  deemed  partners  in- 
ter sese ;  for  the  articles  manufactured,  and  so  to  be  divided,  may  well  be 
.deemed  the  profits  or  losses  of  their  joint  undertaking  and  business." 
And,  while  the  decision  of  that  case  does  not  rest  upon  the  principle 
quoted,  yet,  this  language  from  Justice  Story's  work  is  quoted  with 
approval,  and  it  is  distinctly  intimated  that  if  necessary  it  would  have 
been  applied  to  that  case.  This  doctrine  finds  support  in  Autray  v. 
Fries,  59  Ala.,  587 ;  Everett  et  al.  v.  Chapman  et  al.,  6  Conn.,  347 ;  Staple- 
ton  V.  King,  33  Iowa,  28;  Curtis  v.  Cash,  89  N.  C,  41 ;  and  Jones  v.  Mc- 
Michael,  12  Rich.,  (S.  C.)  176.  We  hold  that  where  all  the  other  indicia 
of  a  partnership  are  unquestionably  present,  the  mere  fact  that  the  gross 
product  is  to  be  divided,  instead  of  the  net  profit,  will  not  necessarily  pre- 
vent a  partnership,  especially  where  by  reason  of  the  partnership  obli- 
gations being  met  from  time  to  time  by  means  of  assessment  or  other- 
wise, the  result  to  the  partnership  is  precisely  the  same  as  if  the  net  profit 
were  the  subject  of  division,  instead  of  the  gross  product.  It  is  zealously 
contended,  however,  on  behalf  of  the  defendant  Steel,  that  where  the  tide 
to  real  estate  or  chattels  real  amounting  to  a  right  to  produce  oil  is 
vested  in  an  individual  or  individuals,  sec.  4112a,  Rev.  Stat.,  preclude  a 
court  of  equity  from  giving  effect  to  the  principles  which  govern  such 
courts  in  other  cases  where  they  treat  such  property  as  partnership  prop- 
erty, and  such  titles  as  held  in  trust  for  the  partnership,  and  that  this  same 
section  of  the  statutes  prevents  the  courts  from  giving  effect  to  the  "part- 
ners' lien"  upon  such  property.  The  attaching  of  the  partners'  lien,  or  ot 
the  equity  which  results  in  real  estate,  or  an  interest  therein,  being  re- 
garded and  treated  as  partnership  property,  though  the  legal  title  is  vested 
in  a  member  or  members  of  the  firm,  does  not,  in  our  judgment,  come 
within  the  purview  of  sec.  4112a,  Rev.  Stat.,  which  provides:  "That  all 
leases,  arid  licenses  and  assignments  thereof  or,  of  any  interest  therein 
heretofore  executed,  given  or  made,  for,  upon,  or  concerning  any  lands 
or  tenements  in  this  state,  whereby  any  right  is  given  or  granted  to 
operate,  or  to  sink  or  drill  wells  thereon  for  natural  gas  and  petroleum  or 
cither  or  pertaining  thereto,  shall  be  recorded  in  the  lease  record  *  *  ♦ 
and  shall  not  have  any  force  or  validity  until  the  same  is  filed  for  record 
as  aforesaid,"  etc.  Such  equitable  results  arising  from  the  purchase 
money  having  been  paid  by  the  partnership,  and  the  property  having 
been  used  for  partnership  purposes,  are  not  affected  by  this  statute.  They 
do  not  arise  out  of  the  terms  or  provisions  of  leases  or  licenses  or  assign- 
ments thereof,  or  of  any  interest  therein,  or  other  instrument  falling  un- 
der the  provisions  of  this  section ;  nor  does  the  recognition  of  such 
equities  amount  to  a  transfer  of  an  interest  in  land,  cither  by  the  parties 
or  by  the  courts,  within  the  meaning  of  said  section.  Land,  or  interests 
in  land,  may  be  regarded  and  treated  as  partnership  property  notwith- 
standing the  provisions  of  the  Statute  of  Frauds,  or  the  statute  govern- 
ing conveyances  and  incumbrances,  including  sec.  4112a,  Rev.  Stat. 
Norwalk  National  Bank  v.  Sawyer,  38  O.  S.,  339;  Page  v.  Thomas,  43 
O.S.,  38;  Kemper  v.  Campbell,  44  O.  S.,  210;  Bank  v.  Johnson  et  al., 
47  O.  S.,  306.  The  defendant  Steel  is  not  in  a  situation  to  object  to  the 
application  of  these  rules  giving  effect  to  the  partners'  lien  and  to  the 
trust  in  favor  of  the  partnership.  Taking  no  account  of  the  evidence 
which  tends  to  show  that  he  was  advised  of  this  partnership  relation,  or. 
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by  the  firm's  possession  of  the  property,  was  put  upon  inquiry  and  had 
constructive  notice  as  to  such  relation  and  the  rights  growing  out  of  it,  we 
look  for  a  moment  at  the  nature  of  his  claim  and  the  circumstances  under 
which  it  arose.  About  November  30,  1896,  Masterman  borrowed  from 
Steel  two  thousand  dollars,  for  which  he  gave  his  promissory  note ;  at  the 
same  time  he  signed  and  gave  to  Steel  a  certificate  of  transfer,  addressed 
to  the  Paragon  Refining  Company,  (a  branch  of  the  same  corporation 
as  the  Paragon  Transportation  Company  before  referred  to),  of  which 
Steel  was  the  vice  president  and  general  manager,  authorizing  said  com- 
pany to  transfer  to  Steel,  upon  their  books,  the  one-fourth  interest  of  Mas- 
terman in  the  wells  on  the  Kimball  farm.  This  paper,  which  was  re- 
ceived by  Steel  and  which  bears  his  signature  upon  that  part  which  cer- 
tifies to  the  Paragon  Refining  Company  that  he  is  the  owner  of  the  in- 
terest thus  transferred  to  him,  names  the  interest  transferred  as  "an  in- 
terest in  the  wells  of  the  Ervin  Oil  Company"  on  the  Joel  Kimball  farm. 
Afterwards,  on  April  20,  1897,  and  before  the  maturity  of  this  note. 
Masterman  executed  in  due  form  an  assignment  to  Steel  of  his  interest 
in  the  Kimball  lease.  This  was  recorded  on  September  27,  1897,  in  the 
lease  records  of  Wood  county,  Ohio.  Omitting  the  acknowledgment, 
it  reads  as  follows :  "This  assignment  made  this  20th  day  of  April,  A. 
D.  1897,  by  and  between  W.  M.  Masterman  cf  Gibsonburg,  Ohio,  of  the 
one  part,  and  F.  H.  Steel,  of  Toledo,  Ohio,  of  the  other  part;  Wit- 
nesseth :  That  for  and  in  consideration  of  one  dollar,  to  me  paid  to  my 
full  satisfaction  by  the  said  F.  H.  Steel,  I  have  sold,  assigned  and  trans- 
ferred, and  by  these  presents  do  hereby  sell,  assign  and  transfer  unto  the 
said  F.  H.  Steel,  all  my  right,  title  and  interest  in  the  following  leases  of 
land  situated  in  the  counties  of  Sandusky  and  Wood,  and  State  of  Ohio, 
described  as  follows :  A  half  interest  in  the  west  half  of  the  north  half 
of  the  northeast  quarter  of  section  12 ;  also  the  north  half  of  the  southeast 

Suarter  of  the  southwest  quarter  of  section  i,  both  of  Woodville  township, 
andusky  county,  Ohio,  containing  sixty  (60)  acres  leased  by  Wm. 
Bidke.  A  one-quarter  interest  in  the  south  sixty  (60)  acres  of  the  north- 
east quarter  of  section  25,  Freedom  township.  Wood  county,  Ohio, 
leased  by  Joel  Kimball  to  N.  B.  Ervin  and  W.  M.  Masterman.  To  have 
and  to  hold  all  my  right,  title  and  interest  in  the  above  mentioned  leases, 
(subject  to  the  conditions  mentioned  therein),  together  with  the  wells, 
tubing,  casing  and  fixtures  thereon,  or  which  pertain  thereto,  to  the  said 
F.  H.  Steel,  his  heirs  and  assigns.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  the  day  and  year  first  mentioned. 

(Signed)  W.  M.  Masterman." 

In  the  presence  of  D.  D.  Grant,  Thos.  Kelley.  (Acknowledged  in 
due  form.) 

From  the  testimony  of  Steel  and  Masterman,  as  well  as  from  this 
instrument,  it  appears  that  the  transfer  certificate  of  November  30,  1896, 
was  given  as  a  security  for  this  loan,  and  that  this  assignment  of  April  20, 
1897,  was  given  as  a  further  security  for  the  debt  then  existing,  and  that 
there  was  no  additional  or  new  consideration  therefor.  That  Steel  was 
not  in  the  situation  of  an  innocent  purchaser  for  value  is  quite  dear  from 
the  authorities.  Eaton  &  Co.  v.  Davidson,  46  O.  S.,  355 ;  Page  v. 
Thomas,  43  O.  S.,  38;  Grever  &  Sons  v.  Taylor,  53  O.  S.,  621. 

We  hold,  therefore,  that  the  prayer  of  plaintiffs  petition  should  be, 
and  it  is,  granted,  excepting  as  to  the  oil  sold  by  Steel  before  he  was 
served  wiA  process  in  this  case  It  appearing  that  the  partnership 
agreement  authorized  each  partner  to  sell  his  respective  interest  in  the 
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oil  produced,  we  hold  that  Steel  acquired  by  the  transfer  certificate  a  per 
feet  title  to  the  oil  produced  and  sold  prior  to  the  time  the  suit  to  reach 
Masterman's  interest  in  the  oil,  as  well  as  the  property,  was  pending  as  to 
Steel.  That,  while  a  perfect  title  to  the  oil  produced  could  be  conveyed, 
yet,  the  partners  had  a  right  to  impress  the  partners'  lien  upon  the  oil 
production  not  actually  brought  to  the  surface,  reduced  to  possession 
and  sold,  as  well  as  upon  the  other  partnership  property;  that  the  in- 
stitution of  the  suit  was  notice,  not  only  of  the  partners'  rights,  but  of 
their  purpose  in  that  respect,  and  that  it  operated  by  way  of  lis  pendens 
as  to  all  of  the  property  aforesaid. 

Since  this  is  an  action  to  wind  up  the  business  of  the  partnership, 
and  in  doing  this  it  becomes  necessary  to  ascertain  the  state  of  the  ac- 
count of  each  partner,  and  the  interest  of  each,  including  Steel,  in  the 
partnership  stock  and  property,  we  conclude  to  order  that  all  the  costs, 
including  those  incurred  upon  the  trial  of  the  issues  between  Sted  and 
the  others,  shall  be  paid  out  of  the  partnership  fund. 

A  decree  will  be  entered  accordingly. 

Bartlett  &  Wilson,  Andrews  &  Andrews,  attorneys  for  plaintiff. 

Swayne,  Hayes  &  Tyler,  attorneys  for  defendants. 


[Sandusky  Circuit  Court,  May  Term,  1898.] 
King,  Haynes  and  Parker,  JJ. 
tH.  W.  TOWNSKND  V.  WlIXIAM  M.  MaST^RMAN  AND  F.  H.  STEBL. 

Appeai«  from  the  Court  of  Common  Fleas  of  Sandusky  county. 

Parker,  J. 

The  plaintiff  avers  that  on  November  ii,  1895,  he  and  the  defend- 
ant Masterman  entered  into  a  partnership  under  the  firm  name  and  style 
of  Townsend  and  Masterman,  for  the  purchase  of  a  certain  lease  of  oil 
lands,  hereinafter  described,  and  to  develop  and  operate  oil  wells  upon  saia 
territory.  That  by  the  terms  of  said  contract  plaintiff  and  Masterman 
were  to  be  equal  partners,  and  were  to  share  in  the  profits,  and  bear  and 
pay  the  debts  of  said  partnership  business  in  equal  proportion,  and  own 
equal  interests  in  the  property  of  the  partnership.  That  thereupon  each 
paid  into  a  partnership  fund  two  hundred  and  fifty  dollars,  and  said 
partnership  thereupon  purchased  and  became  the  owners  of  a  lease  for 
oil  and  gas  purposes  in  certain  real  estate  in  Sandusky  county,  descnbcd 
in  the  petition,  together  with  the  wells  and  machinery,  tanks,  etc.,  upon 
said  premises.  That  said  firm  has  been  in  the  actual  and  open  possession 
of  said  property,  and  has  continually  held,  used  and  operated  the  same 
ever  since,  and  that  for  the  purpose  of  carrying  on  its  said  business,  said 
partnership  borrowed  from  plaintiff,  on  or  about  November  4,  1895. 
seven  thousand  dollars ;  that  the  same  was  paid  to  said  firm  by 
plaintiff,  and  was  used  in  the  business  and  operations  of  said  firm.  Said 
partnership  is  still  indebted  to  said  plaintiff  for  the  sum  of  seven  thou- 
sand dollars  and  interest.  That  Masterman  has  become  insolvent  and 
has,  by  transfer  to  F.  H.  Steel,  incumbered  his  interest  in  the  partner- 
ship property.      That  Steel  acquired  whatever  interest  he  has  in  the 

tCaae  involving  same  qnestions  of  law  as  Ervin  v.  Masterman  et  al.,  st^rm. 
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property  on  account  of  pre-existing  debt,  and  with  full  notice  of  the 
partnership  character  of  the  propert);,  and  of  the  rights  of  the  partnership 
in  the  premises;  that  the  business  of  the  partnership  cannot  be  longer 
prosecuted,  and  plaintiff  prays  for  the  taking  of  an  account  of  the  affairs 
of  the  firm,  of  the  debts  and  property  thereof,  and  for  a  sale  of  the  prop- 
erty and  application  thereof  to  the  discharge  of  the  partnership  debts.    By 
way  of  supplemental  petition  he  sets  forth  that,  since  the  beginning  of  the 
suit,  said  Steel  has  sold  part  of  the  oil  and  appropriated  the  proceeds  to 
his  own  use,  and  has  otherwise  interfered  with  the  rights  of  plaintiff 
and  the  firm.    Upon  plaintiff's  prayer  Steel  was  enjoined  from  selling 
any  more  oil,  but  by  arrangement  between  -  the  parties  the  oil  has 
been  sold  from  time   to  time,  and  the  proceeds   have   been   brought 
into  court  to  abide  the  judgment  and  order  of  the  court  in  the  case.    The 
parties  to  this  suit  are  all  parties  to  the  suit  of  N.  B.  Ervin  v.  Wilh'am  M. 
Masterman  et  al.,  just  decided,  and  the  claim  of  the  defendant  Steel  in 
this  case,  which  is  set  forth  in  his  answer,  arises  out  of  the  same  loan  and 
transaction  between  him  and  Masterman  referred  to  in  the  other  case. 
The  discussion  of  the  facts  and  the  law  in  the  case  just  decided  make  it 
unnecessary  to  do  more  in  this  case  than  to  refer  to  such  facts  as  are 
peculiar  to  it,  and  to  the  law  applicable  thereto.    It  appears  that  in  this 
case  a  partnership  was  formed  between  Townsend  and  Masterman ;  that  a 
partnership  fund  was  created  by  their  contributions,  and  that  the  lease- 
hold in  the  first  instance  was  purchased  with  such  partnership  fund. 
The  title  to  the  leasehold  was  taken  to  H.  W.  Townsend  and  W.  M.  Mas- 
terman, but  it  is  clear  that  the  purpose  was  to  acquire  the  property  for 
the  firm  of  Townsend  &  Masterman,  and  the  legal  results  of  this  transac- 
tion have  already  been  sufficiently  discussed.    This  case  differs  from  the 
other  in  this: — ^That  the  gross  product  was  not  divided;  that  each  did 
not  sell  or  control  an  undivided  one-half  thereof,  but  that  the  same  was 
run  to  the  credit  of  Townsend  &  Masterman,  and  was  sold  from  time  to 
time  by  Townsend  &  Masterman.    It  also  appears  that  all  of  the  busi- 
ness was  transacted  in  the  firm  name  of  Townsend  &  Masterman.     We 
think  that  the  defendant  Steel  was  fairly  apprised  of  the  fact  that  this 
property  was  owned  and  the  business  was  being  transacted  by  a  partner- 
ship composed  of  the  plaintiff  Townsend  and  the  defendant  Masterman. 
At  all  events,  such  facts  were  brought  to  his  attention  as  would  fairly  put 
him  upon  inquiry,  and  would  charge  him  with  the  knowledge  he  would 
have  acquired  by  reasonable  investigation. 

The  assignment  under  which  he  claims  is  the  same  as  has  been  read 
in  deciding  the  other  case.  It  is  a  security  taken  for  a  pre-existing  debt, 
without  any  new  or  additional  consideration.  The  plaintiff  is  not  only 
one  of  the  partners,  but  is  a  creditor,  and  is  interested  in  the  enforcement 
of  the  partner's  lien. 

The  decree  will  be  entered  in  accordance  with  this  opinion  in  favor 
of  the  plaintiff,  and  costs  to  be  paid  out  of  the  partnership  pfopeity,  the 
same  as  in  case  of  Ervin  v.  Masterman  et  al.,  just  decided. 

Bartlett  &  Wilson,  Andrews  &  Andrews,  attorneys  for  plaintiff. 
Swayne,  Hayes  &  Tyler,  attorneys  for  defendants. 


Digitized  by 


Google 


526 OHIO  CIRCUIT  Di:,CiDlu.Nj. VoL 

Lucas  Circuit  Court. 

HOMICIDE— CHARGE  TO  JURY. 

[Lucas  Circuit  Court,  June  6, 1898J 
Kingi  Haynes  and  Parker,  JJ. 

Ira  Bailus  v.  State  op  Ohio. 

Homicide— SsLF  Defense— Prejudicial  Charge  to  Jury. 

The  death  of  P.  resulted  from  a  wound  in  a  vital  part,  inflicted  hj  a  pocket 
knife  in  the  hands  of  B.,  who  was  convicted  of  murder  in  the  second  degree. 
The  fact  that  P.  was  thus  slain  by  him,  was  admitted  by  B.  All  of  the  circum^ 
stances  of  the  homicide  were  fully  shown  by  the  evidenqp.  There  was  some 
evidence  tending  to  show  that  the  wound  was  inflicted  by  B.  while  he  was  un- 
der great  fear  and  excitement,  and  that  he  did  not  intend  to  kill  P.  The 
court  charged  the  jury  inUr  alia  as  follows : 
''When  one  person  assaults  another  violently  with  a  dangerous  weapon,  likely 
to  kill,  and  not  in  self-defense,  or  in  defease  of  habitation,  property  or  person, 
and  not  in  a  sudden  heat  of  passion  caused  by  provocation  apparently  suffi- 
cient to  make  the  passion  irresistible  or  involuntary,  and  the  life  of  the  party 
thus  assaulted  is  destroyed  in  consequence  of  such  assault,  then  the  legal  and 
natural  presumption  is  that  death  or  great  bodily  harm  was  intended,  and  in 
such  case  the  law  implies  malice,  and  such  killing  would  be  murder."  Heid, 
Ptejudicial  error,  because  it  required  the  jury  to  return  a  verdict  of  murder 
in  the  event  of  their  finding  that  the  defense  of  self-defense  was  not  estab- 
lished, and  that  the  defendant  was  not  moved  by  passion  produced  by  sudden  , 
provocation,  though  they  may  have  believed  that  the  defendant  did  not  intend 
tokilL 

Parker,  J. 

The  plaintiff  in  error  was  tried  in  the  court  of  common  pleas  of  this 
county  under  an  indictment  charging  him  with  the  crime  of  murder  in 
the  second  degree.    A  verdict  of  "Guilty  as  charged"  was  returned  by 
the  jury.    A  motion  for  a  new  trial  was  made  and  overruled,  and  judg-  . 
ment  was  entered  upon  the  verdict.    The  errors  relied  upon  chiefly,  are ; 

1.  The  action  of  the  court  in  overruling  the  motion  for  a  new  trial. 
Among  the  grounds  of  the  motion  for  a  new  trial  was  this :  That  newly 
discovered  evidence  had  come  to  the  knowledge  of  the  plaintiff  in  error, 
material  to  the  issue ;  which  was  brought  to  the  attention  of  the  court  by 
affidavits. 

2.  Errors  in  the  charge  of  the  court,  and 

3.  That  the  verdict  was  not  supported  by  the  evidence,  and  that  it 
was  against  the  weight  of  the  evidence. 

The  indictment  charges  that  Ira  Bailus  "did  unlawfully,  purposely 
and  maliciously  kill  Daniel  Peters,"  in  Lucas  county,  Ohio,  on  the  12th 
day  of  February,  1898. 

From  the  evidence  it  appears  that  the  place  of  the  homicide  was  a 
house  of  prostitution,  kept  by  one  Jennie  Bennett,  at  518  Lafayette 
street,  in  the  city  of  Toledo;  that  there  were  present  at  the  time  of  the 
occurrence,  in  addition  to  the  plaintiff  in  error  and  the  deceased,  Mrs 
Jennie  Bennett,  the  proprietress  of  the  place,  who  is  the  aunt  of  the 
plaintiff  in  error ;  Mrs.  Bailus,  the  mother  of  the  plaintiff  in  error  and  the 
sister  of  Mrs.  Bennett;  Nellie  Knocker — ^which  is  perhaps  not  the  true 
name  of  that  person — ^who  seems  to  have  been  an  inmate  of  the  house 
of  prostitution  kept  by  Mrs.  Bailus,  at  the  comer  of  Superior  and  Wash- 
ington streets;  Frank  Hodges,  Samuel  Myers,  a  French  musician — and 
from  the  record  it  is  uncertain  whether  this  is  another  person  than  Frank 
Hodges,  or  whether  it  is  the  same  person;  M^aude  Hall,  Rose  Fowler. 
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Maggie  Hock  and  Jessie  Brooks,  the  females  named  being  inmates  of 
the  place  kept  by  Jennie  Bennett. 

From  the  undisputed  evidence  in  the  case  it  appears  that  deceased 
came  to  the  place  of  Jennie  Bennett  in  company  with  Nellie  Knocker, 
between  one  and  two  o'clock  P.  M.  of  the  12th  day  of  February.  That 
Mrs.  Bailus  came  in  some  time  later;  that  Ira  Bailus,  the  defendant, 
came  in  still  later — ^perhaps  as  late  as  four  o'clock  in  the  afternoon ;  thai 
Ira  Bailus,  in  the  course  of  an  altercation  between  Maude  Hall  and  his 
mother,  and  an  affray  in  which  he  had  taken  some  part,  or  had  under- 
taken to  take  some  part — and  in  which  the  deceased  interfered  with  him 
— slew  the  deceased  by  stabbing  him  with  a  jack-knife.  The  deceased 
retired  from  the  affray  to  the  rear  part  of  the  building  in  which  this  oc- 
curred, and  died  within  a  few  minutes  after  receiving  the  wound. 

That  the  evidence  of  the  witnesses  to  which  I  refer  may  be  under- 
stood, I  will  undertake  to  describe,  briefly,  the  lower  floor  of  the  b.iilding 
in  which  the  homicide  occurred.  The  entrance  to  the  building  at  the 
front  brings  one  into  a  hall  at  the  right  side.  In  this  hall  is  a  stairway 
which  leads  to  the  second  floor  of  the  building.  At  the  left  of  the  en- 
trance is  a  door  leading  to  a  front  room,  which  was  occupied  as  a  bar. 
containing  a  counter,  ice-box  and  bar  fixtures,  a  place  where  intoxicat- 
ing liquors  and  other  articles  which  are  used  in  a  place  of  that  kind  were 
furnished  to  customers.  Proceeding  through  the  hall-way  we  arrive  at 
a  door  leading  into  a  room  in  the  rear  of  the  hall  and  the  bar-room,  called 
the  first  parlor,  the  dimensions  of  the  room  being  about  12x12  feet. 
There  is  also  a  door  leading  from  the  bar-room  into  this  first  parlor,  the 
door  being  near  the  door  which  leads  from  the  hall-way  into  the  first  par- 
lor. At  the  left  as  you  pass  into  the  first  parlor  is  a  small  room,  which 
you  enter  by  a  door  from  the  first  parlor.  Immediately  in  the  rear  of  the 
first  parlor  is  a  room  designated  as  the  second  parlof ,  the  dimensions  of 
which  are  14x12  feet;  and  this  is  entered  by  a  door  from  the  first  parlor; 
and  immediately  in  the  rear  of  the  second  parlor  is  the  kitchen,  contain- 
ing the  usual  kitchen  furniture,  and  this  is  entered  by  a  door  from  the 
second  parlor ;  and  leading  out  of  the  kitchen  is  a  door  to  the  rear  of  the 
building  and  to  a  coal  shed,  and  from  that  you  enter  into  an  area  or 
yard  in  the  rear  of  the  building.  In  the  first  parlor  was  a  stove  and  other 
furniture,  and  in  the  second  parlor  a  lounge,  a  piano,  a  stove  and  other 
furniture. 

It  appears  that  an  altercation  arose  between  Mrs.  Bailus  and  Maude 
Hall  in  consequence  of  Maude  having  won  away  from  Nellie  Knocker 
her  companion,  the  deceased,  Mr.  Peters,  and  that  this  altercation  led  to 
a  fight  between  Mrs.  Bailus  and  Maude  Hall — ^that  they  came  together 
in  a  fight  on  three  distinct  occasions  in  the  course  of  the  afternoon,  and 
on  the  last  occasion  Ira  Bailus — ^who  at  the  time  appears  to  have  been 
in  one  of  the  rear  rooms — ^was  attracted  to  this  fight  by  the  cries  of  his 
mother,  and  upon  going  to  the  door  leading  from  the  first  to  the  second 
parlor,  he  observed  Maude  Hall  knock  his  mother  down.  Thereupon 
he  at  first  undertook  to  pick  up  a  poker  lying  near  the  stove,  evidently 
with  the  intention  of  using  that  as  a  weapon  upon  some  one,  but,  upon 
being  requested  to  deliver  it  up  to  one  of  the  girls  present  he  did  so,  but 
afterwards  interfered,  without  producing  any  weapon,  and  either  struck 
or  pushed  Maude  Hall  so  that  she  went  over  into  the  comer  of  the  room 
— it  does  not  appear  that  she  fell  down.  About  this  time  the  deceased — 
who  was  sitting  in  a  rocking  chair  in  the  first  parlor,  where  this  occurred 
— rose  from  his  chair  and  approached  Ira  Bailus — advanced  towards 
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him,  and  struck  him.  The  evidence  is  very  clear  that  he  struck  him  at 
least  once,  and  there  is  considerable  evidence  tending  to  show  that  he 
struck  him  twice.  Maude  Hall — ^who  is  the  chief  witness  on  behalf  of 
the  state— says  that  Peters  struck  at  Bailus,  but  she  does  not  say  that  he 
struck  him.  It  appears,  however,  from  her  testimony  that  he  was 
stabbed  after  striking  at  Bailus,  whether  he  struck  him  or  not — ^that  Pe- 
ters did  not  desist  from  his  attack  upon  Bailus,  and  that  he  was  then  in  a 
position  and  attitude,  and  his  manner  was  such  as  to  convince  Maude 
Hall  that  he  would  have  struck,  or  struck  at  Bailus  again,  had  not  Bailus 
resisted  the  attack.  It  appears  that  upon  arising  from  his  chair  and  ad- 
vancing upon  Bailus,  Peters  said  something  lo  the  effect  that  two  upon 
one  was  not  fair,  evidently  having  reference  to  the  purpose  or  attempt  of 
Ira  Bailus  to  interfere  in  the  fight  which  was  going  on  between  his 
mother  and  Maude  Hall.  Immediately  upon  Peters  striking  Bailus  it 
appears  that  he  received  the  wound  from  which  he  died,  and  that 
upon  receiving  it  he  retired  immediately  from  the  attack,  and  from  the 
room  to  the  rear  of  the  building,  and  there  expired.  The  whole  difficulty 
between  Bailus  and  Peters,  according  to  the  testimony,  must  have  oc- 
cupied but  a  very  few  moments.  After  Bailus  had  delivered  this  mortal 
wound  it  appears  that  he  went  to  the  hall  of  the  building — passing 
through  the  bar-room  to  reach  it — ^and  there  undertook  to  interfere 
again  with  the  fight  which  was  still  progressing  between  his  mother  and 
Maude  Hall.  He  does  not  at  that  time  seem  to  have  been  aware  of  the 
fact  that  he  had  delivered  a  mortal  blow;  but,  soon  after  reaching  this 
part  of  the  building  a  cry  was  set  up  that  the  wounded  man  was  eying ; 
and  there  is  testimony  tending  to  show  that  thereupon  Ira  Bailus  ran  to 
a  drug  store  near  by  and  'phoned  to  a  physician  to  come  and  take  care  of 
the  wounded  man.  Later  in  the  day,  according  to  his  own  testimony, 
he  was  informed  that  the  wounded  man  had  died.  Then  he  appears  to 
have  secreted  himself ;  but  in  the  evening  of  the  next  day  he  voluntarily 
surrendered  himself  to  the  custody  of  the  officers  of  the  law. 

As  to  the  affray,  I  read  from  the  testimony  of  Maude  Hall,  on  pages 
5  and  6  of  the  record.  After  telling  about  the  difficulty  between*  herself 
and  Mrs.  Baihis,  about  the  interference  upon  the  part  of  Jennie  Bennett, 
about  the  threats  of  Mrs.  Bailus,  etc.,  she  was  asked  to  go  on  and  state 
what  occurred  from  that  time  when  Mrs.  Bennett  separated  the  witness 
and  Mrs.  Bailus,  and  she  says:  "Well,  then  I  stepped  behind  Mrs.  Ben- 
nett, then  to  the  hall  door,  and  when  I  stepped  back  there  Dan  got  up, 
he  kind  o'  leaned  on  his  chair  like  this  (indicating);  he  was  so  drunk 
that  he  could  hardly  get  up,  he  says  'No,  two  onto  one  is  not  fair.'  At 
this  Mrs.  Bailus  had  grabbed  me  on  the  hair  again,  and  Ira  says  'If  any 
son  of  a  bitch  wants  any  of  this,'  he  says,  *they  can  have  it,'  or,  I 
will  run  it  into  them,'  or  something — I  don't  know  as  I  can  say  it  just  as 
he  did,  but  something  like  that."  This  is  the  only  witness  who  testifies 
that  the  deceased  was  in  this  drunken  condition.  It  is  apparent  that  the 
deceased  at  that  time  had  been  drinking  somewhat,  but  apparently,  not 
sufficient  to  cause  such  a  state  of  drunkenness  as  this  witness  describes — 
but  the  other  witnesses  declare  that  he  was  not  so  drunk.  Then  this  wit- 
ness is  asked  what  Bailus  did  when  he  said  that,  and  she  answers :  "That  is 
the  first  I  noticed  he  was  standing  with  the  knife  in  his  hand.  At  that  Dan 
Peters  took  two  or  three  steps  towards  him,  and  struck  him,  he  kind  o 
struck  with  one  hand,  like  this  (indicating)  and  the  other  this  way  (indi- 
cating) ;  as  he  did  he  kind  o'  reeled  against  the  stove  sidewise.  At  that 
Ira  struck  him,  struck   him  twice,  he  struck  him  with  the  knife  in  his 
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hand."  And  it  appears  that  there  were  two  wounds  upon  the  breast  of 
the  deceased ;  one  upon  the  right  breast,  which  penetrated  until  the  knife 
struck  a  rib,  and  the  other  in  the  left  breast,  which  penetrated  the  heart 
and  caused  the  death.    The  testimony  then  proceeds : 

"Q.  Did  you  notice  where  he  struck  him?  A.  I  think  he  struck 
him  once  like  this  (indicating),  but  I  can't  say — I  know  he  struck  him 
up  here  some  place.  (Indicating.)  Then  Mrs.  Bailus  still  had  her 
hands  on  my  hair  yet,  so  I  says  *Don*t,  Mrs.  Bailus,  look  what  an  awful 
fight  Ira  is  in/  She  never  paid  no  attention,  she  just  stood  there,  she 
had  her  hands  just  this  way  holding  me  on  the  hair.  I  had  hold  of  her 
wrist  that  way  (indicating).  I  says  *Don't  do  that,  look  what  an  awful 
fight  Ira  is  in.'  She  never  paid  any  attention  to  him — at  that  Dan  Pe- 
ters^-I  see  him,  he  didn't  do  nothing,  I  didn't  hear  him  say  anything. 
He  opened  his  vest.  As  he  did  that  he  walked  out  of  the  door,  and  Ira 
made  the  remark  that  he  would  finish  me  now  with  the  knife.  He  comes 
around  in  the  hall  and  grabs  me  in  the  hair,  and  Frank  Hodges  loosened 
his  hold  on  my  hair,  and  Sam  Myers  put  me  into  a  little  sitting  room  and 
held  the  door.    **♦♦♦" 

That  is  as  much  as  I  care  to  read  from  that  part  of  the  testimony  of 
this  witness.  Now  as  to  this  alleged  declaration  upon  the  part  of  Ira 
Bailus :  "If  any  son  of  a  bitch  wants  any  of  this  they  can  have  it/'  Or 
**I  will  run  it  into  them,"  this  is  the  only  witness  who  testifies  to.it  or  to 
anything  of  that  kind.  It  appears  that  there  were  at  least  half  a  dozen 
other  persons  present,  with  equal  opportunity  of  observing  what  was  go- 
ing on,  or  at  least  of  hearing  what  was  said,  and  all  testify  that  they 
heard  nothing  of  this  kind  said;  but  several  of  them  testify  that  they 
heard  Ira  say  to  Peters,  as  he  approached  him  and  struck  him,  "Keep 
away  from  me  I  Keep  away  from  me !"  Neither  did  any  other  witness, 
so  far  as  the  testimony  indicates,  hear  Ira  threaten  this  witness  that  he 
would  finish  her  with  the  knife.  Neither  was  there  anything  in  the  testi- 
timony  tending  to  show  that  Ira  made  any  attempt  with  his  knife  to  "fin- 
ish" this  witness,  or  to  do  her  any  injury.  That  this  witness  was  under 
the  impression,  from  what  she  observed,  that  Peters  intended  to  pursue 
the  attack  which  he  had  made  upon  Bailus,  is  apparent  from  her  answer 
appearing  at  page  23.  She  is  asked  as  to  her  testimony  upon  another 
occasion,  about  this  affray,  and  this  question  was  put  to  her : 

"Q.  You  deny  that  you  made  any  statement  that  he  struck  more 
than  once,  do  you?" 

And  she  answers: 

"A.  I  said  that  he  struck  once;  I  suppose  he  would  have  struck 
again — once  is  all  he  struck." 

And  upon  the  same  page: 

"Q.  Did  Peters  try  to  strike  Ira  before  he  drew  his  knife?  A. 
No ;  Ira  had  the  knife  in  his  hand ;  he  said  if  any  son  of  a  bitch  wanted 
anything  they  could  get  it ;  he  would  stick  the  knife  into  them.  Then  is 
when  Dan— I  don't  know— he  took,  I  guess,  two  or  three  steps  towards 
Ira  and  struck  at  him." 

It  appears  from  that  that  Peters  had  been  forewarned  by  Bailus 
that  Bailus  had  this  weapon  in  his  hand,  and  would  use  it  upon  any  per- 
son who  attacked  him,  or  who  undertook  to  interfere  with  him  upon  that 
occasion.  There  is  nothing  in  the  words  or  acts  of  B.  as  related  by  this 
witness  indicating  that  Bailus  intended  to  begin  an  affray  by  making  an 
assault  upon  anybody  with  a  knife. 

8    O.  C.  D.    34 
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As  to  the  cause  of  the  killing,  this  witness  testifies  to  the  attentions 
which  had  been  paid  her  by  Peters,  and  the  request  of  Peters  that  they 
mieht  retire  where  they  might  be  by  themselves,  and  to  the  fact  that  they 
did  retire  into  a  side  room  off  from  the  first  parlor,  and  that  Nellie 
Knocker  came  there  and  pushed  the  door  open.  Bein^  interrupted  there, 
they  went  up-stairs,  where  they  remained  some  considerable  time.  She 
testifies  that  as  they  went  up-stairs  Mrs.  Bailus  caught  Peters  by  the  coat, 
pulled  him  back  and  said  to  him  something  to  try  to  dissuade  him  from 
going  up-stairs  with  her,  but  he  went  nevertheless.  They  remained  up 
there  perhaps  half  an  hour,  when  Rose  Fowler  came  up  and  advised 
the  witness  that  she  had  better  remain  up-stairs,  that  Mrs.  Bailus  was 
down-stairs,  very  angry,  and  drunk,  and  looking  for  a  fight.  Afterwards 
she  came  down-stairs  with  Dan  Peters,  and  soon  after  the  affray  between 
witness  and  Mrs.  Bailus  commenced. 

That  the  purpose  of  Ira  Bailus  was  to  interfere  in  behalf  of  his 
mother,  who  appeared  to  be  getting  the  worst  of  the  fight,  is  clear  from 
the  testimony  of  all  the  witnesses.  This  vritness  testifies,  at  page  41,  that 
Ira  said  to  her  ''You  don't  need  to  think  I  am  going  to  let  you  hurt  my 
mother — ^to  lick  my  mother — I  can't  say  exactly."  It  appears  that  this 
witness  was  a  younger  woman  than  Mrs.  Bailus — stouter  and  more  ac- 
tive. Mrs.  Bailus  was  advanced  in  years,  and  apparently  somewhat  tee- 
ble  at  that  time,  in  consequence  of  recent  illness,  and  besides  was  some- 
what disabled,  apparently,  by  being  under  the  influence  of  liquor. 

The  Mritness  Frank  Hodges  testifies  that  he  is  a  piano  player,  (and 
from  that  I  judge  that  he  is  the  piano  player  referred  to  in  the  testimony 
of  the  other  witnesses) ;  that  he  saw  Peters  advance  towards  Ira  Bailus 
and  strike  him;  that  the  blow  staggered  Bailus  back,  and  that  Bailus 
uttered  the  words,  "Keep  away  from  me!  Keep  away  from  me!"  At 
that  time  it  appears  that  this  witness  repaired  to  the  back  part  of  the 
premises  with  &e  poker,  which  had  been  taken  from  Bailus,  and  depos- 
ited it  in  a  closet,  and  continued  on  his  wav  out — evidently  not  disposed 
to  be  present,  or  take  any  further  part  in  the  altercation. 

Samuel  Myers  is  a  brother  of  Mrs.  Bailus,  and  of  Jennie  Bennett. 
He  was  present.  He  testifies  that  Peters  struck  Ira  twice  with  his  * 
clenched  nst ;  that  he  struck  him  upon  the  chest  the  first  time,  but  where 
the  second  blow  took  effect  he  could  not  say.  That  upon  his  rising  and 
advancing  upon  Bailus  he  said,  "Two  on  one  is  not  fair;"  that 
when  he  advanced  upon  Bailus  and  struck  hit",  Bailus  said,  "Keep 
away  from  me."  Thereupon  this  witness,  according  to  his  testimony, 
walked  into  the  hall  in  order  to  separate  the  women,  who  were  fighting, 
and  saw  nothing  more  of  the  difficulty  between  Bailus  and  Peters;  he 
saw  no  knife,  and  did  not  hear  the  words  spoken  by  Bailus,  testified  to  by 
Maude  Hall. 

Jennie  Bennett  testified  that  she  saw  Peters  strike  Ira  with  his  fist 
in  the  chest ;  didn't  hear  the  declarations  testified  to  by  Maude  Hall ;  saw 
no  knife,  and  saw  nothing  more  of  the  affray.  It  appears  that  she  was 
standing  in  the  hall  door,  facing  towards  the  front  of  the  building,  and  un- 
dertaking to  separate  the  women  who  were  fighting,  had  her  back  to- 
wards these  men  who  were  engaged  in  this  affray,  and  saw  but  little  of  it. 

Mary  Bailus,  the  mother  of  the  plaintiff  in  error,  tells  of  the  diffi- 
culty with  Maude  Hall,  and,  of  course,  lays  all  the  blame  upon  Maude, 
as  Maude  in  her  story  had  laid  the  blame  upon  Mrs.  Bailus.  She  says 
that  during  the  last  conflict  between  herself  and  Maude  Hall,  Ira  came 
forward  and  interfered  saying,  "I  can't  stand  this  any  longer!    That  U 
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my  mother !"  but  she  was  in  the  hall  so  far  that  either  because  of  her 
position  or  because  of  her  engagements,  she  didn't  observe  the  affray  be- 
tween Bailus  and  Peters. 

These,  I  should  say,  are  all  of  the  witnesses,  except  Ira  Bailus,  who 
testified  to  the  affray ;  and  I  have  given  briefly  the  substance  of  the  testi- 
mony of  each. 

James  McDermott  and  Edward  Keyes  testify  that  on  an  occasion 
shordy  prior  to  the  I2th  of  February,  1898,  they  had  a  conversation  with 
Ira  Bailus,  and  advised  him,  or  informed  him,  that  Dan  Peters  was  a 
good  man  in  a  fight,  evidently  meaning  that  he  was  a  good  fighter ;  that 
he  was  a  regular  bull-dog  in  a  fight,  that  it  would  not  be  well  for  any  man 
who  should  take  hold  of  him. 

Then  comes  the  plaintiff  in  error,  as  a  witness,  and  testifies  as  to 
the  whole  transaction.  It  appears  from  his  testimony  that  he  is  eighteen 
years  of  age ;  that  during  the  summer  season  he  is  engaged  upon  a  farm 
belonging  to  his  parents,  in  the  vicinity  of  the  city;  that  he  had  seen 
Peters  but  once  before  the  occasion  on  the  12th  of  February,  and  that 
was  upon  an  occasion  when  Peters  had  had  a  difficulty  with  one  of  the 
other  witnesses,  which  led  to  the  inquiry  by  Bailus  as  to  the  kind  of  a 
man  Peters  was,  when  he  said  he  received  the  information  testified  to  by 
McDermott  and  Keyes  as  having  been  given  to  him  by  them.  It  does  not 
appear  from  the  testimony  of  any  of  the  witnesses  that  Peters  and  Bailus 
had  ever  had  any  conversation  at  any  time  prior  to  the  12th  day  of  Feb- 
ruary, that  they  had  ever  had  the  slightest  difficulty,  or  that  there  was 
any  feeling  between  them,  or  any  cause  for  any  feeling,  or  that  there  was 
any  intention  upon  the  part  of  either  to  make  an  assault  upon  the  other, 
prior  to  the  very  moment  when  they  came  into  contact  with  one  another 
in  the  parlor.  Bailus  states  that  upon  the  evening  of  this  day  he  re- 
turned to  his  home,  and  finding  his  mother  absent,  and  desiring  to  have 
her  at  home  with  him  when  he  ate  his  supper,  and  being  notified  that 
she  had  gone  to  his  aunt's,  he  went  over  to  that  place.  That  he  found 
his  mother,  and  asked  her  if  she  would  come  heme,  and  she  answered  that 
she  would  be  ready  in  a  few  minutes.  That  thereupon  he  retired  to  the 
rear  part  of  the  building,  and  engaged  in  a  game  of  cards  with  Myers. 
After  playing  for  some  time  he  came  forward  to  the  second  parlor,  and 
was  in  the  second  parlor  when  he  was  attracted  by  the  cries  of  his  mother, 
and  went  to  the  door  between  the  first  and  second  parlors,  and  saw 
Maude  Hall  knock  his  mother  down,  and  then  he  undertook  to  interfere, 
as  he  says,  to  save  his  mother  from  being  hurt.  He  says :  "I  was  lis- 
tening to  the  music  there ;  I  looked  around  and  this  Hall  woman  she  had 
gone  out  of  the  room.  When  the  music  quit  playing  I  heard  my  mother 
holler.  When  I  run  into  the  door  I  saw  this  Maude  Hall  strike  her  and 
knock  her  down.  I  run  right  over  and  tried  to  separate  them.  I  got 
them  separated,  and  I  had  just  got  them  nicely  separated  when  they  got 
to  fighting  again.  They  got  around  into  the  hall.  My  Aunt  Jen  was 
standing  right  in  the  door.  I  tried  to  get  in  twice,  when  Mr.  Peters — ^I 
didn't  know  where  he  was — ^he  came  right  up.  He  drawed  kind  of  back 
and  he  says  *Two  on  one  ain't  fair' — I  g^ess  he  meant  that  I  was  going 
to  hit  this  Maude  Hall — and  he  struck  me  and  staggered  me  back.  I 
told  him  to  keep  away  from  me.    He  kept  coming  right  onto  me." 

"Q.  Did  he  strike  you  again?  A.  He  struck  me  once  and 
drawed  back  a^ain.  At  that  I  pulled  out  my  jack-knife,  and  I  says  'Keep 
•way  from  me.'  He  kept  coming  right  at  me  until  he  got  me  dear  into 
the  comer,  and  then  I  g^ess  is  when   I  struck  at  him.     As  soon   as  I 
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Struck  at  him  I  went  through  the  bar-room  into  the  hall  and  comes 
around.  They  were  fighting  again.  We  got  them  separated — my  un- 
cle was  in  there — ^we  separated  them.  That  was  in  the  hall  in  the  front 
part  of  the  house.  Some  one  comes  in  there  and  says  'That  man  is  dy- 
ing.' At  that  I  thought — I  didn't  know  what  to  think.  I  started  out  of 
the  front  door  and  went  to  Gates'  drug  store,  comer  of  Eric  and  Lafay- 
ette, and  1  'phoned  for  the  doctor,  and  had  them  'phone  for  the  doctor. 
When  I  came  back  to  the  house  I  went  up-stairs.  My  mother  was  up- 
stairs in  bed    *     *    " 

This  relates  to  when  he  returned  to  his  own  home.  Later  on  in  the 
day,  he  says  he  was  informed  that  the  man  was  dead.  He  is  asked  if  he 
made  this  declaration :  "If  anybody  wants  any  of  this'  I  will  give  it  to 
them,"  and  the  other  declarations  testified  to  by  Maude  Hall,  and  he  de- 
nies having  said  anything  of  that  kind.  He  says  that  when  Peters  struck 
him  he  knocked  him,  Bailus,  back  a  couple  of  feet ;  that  he,  Bailus,  then 
said  "Now  keep  away  from  me."  And  he  adds  "At  that  I  pulled  my 
jack-knife,  I  was  afraid  of  the  man."  Further  on  in  his  testimony  he  is 
asked : 

"Q.  Did  you  know  where  you  struck  him  (Peters)?  A.  I  don't 
know.     I  didn't  know  I  did  strike  him. 

"Q.    Did  you  have  any  intention,  now,  to?    A.    No,  sir. 

"Q.  What  were  you  intending  to  do  there?  A.  I  didn't  know 
what  I  done — he  come  at  me — I  was  so  excited  and  afraid  I  didn't  know 
what  I  was  doing. 

"Q.  You  didn't  intend  to  kill  him?  A.  No,  sir,  not  a  bit;  no. 
Sir/ 

The  witness  then  produced,  at  the  request  of  counsel,  a  knife,  which 
he  says  he  used,  and  he  testifies  that  he  had  had  it  for  about  eight 
months.  It  appears  that  that  morning,  or  perhaps  the  day  before,  he 
had  ground  that  knife,  out  in  the  country — sharpened  it — but  there  is  no 
evidence  tending  to  show  that  the  knife  was  carried  or  sharpened,  or  pre- 
pared, with  any  purpose  on  the  part  of  Ira  Bailus  to  use  it  upon  the  per- 
son of  the  deceased,  or,  indeed,  any  other  person.  On  cross-examma- 
tion  he  testifies  further  upon  the  subject  of  the  affray,  and  he  is  asked : 

"Q,  When  he  struck  you  what  did  you  do?  A.  He  staggered  me 
back,  and  I  says  'Keep  away  from  me.'  Peters  came  after  me,  and  I 
pulled  out  my  jack-knife.  Peters  come  on.  I  says  'Now  keep  away 
from  me.'  I  was  about  six  or  seven  feet  from  the  wall.  He  didn't  stop. 
I  says  'Keep  away  from  me.'  I  throws  up  my  hand  one  side.  Peters 
didn't  do  it.  When  he  got  me  clear  back  into  the  comer  then  I  struck 
Mr.  Peters. 

"Q.  You  say  you  staggered  back  when  he  first  struck  you?  A. 
Yes,  sir ;  when  he  struck  me  right  this  side  here. 

'*Q.  When  you  first  related  that  in  answer  to  a  question  of  your 
attorney,  didn't  you  say  'I  stepped,  when  he  struck  me,  I  stepped  back' 
and  then  you  said  you  staggered  back?    A.    I  said  I  staggered  back.'* 

Further  on,  he  says  he  held  the  knife  in  his  right  hand. 

*'Q.  What  did  you  do— shove  it  up,  like  that  (indicating)?  A.  No. 
sir ;  when  he  got  me  clear  in  the  comer,  I  shoved  it  out  like  that  and  ac- 
cidentally the  knife  stmck  him. 

"Q.  Just  accidentally  happened  to  strike  him?  A.  I  think  it 
was,  yes,  sir ;  I  had  no  intention  of  cutting  him. 

"Q.    You  don't  think  that  he  ran  against  your  knife,  do  you?    A. 
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He  ran  right  onto  me,  of  course  I  probably— he  was  very  near — ^I  told 
him  to  keep  away  from  me — 

"Q.  Do  you  think  he  ran  onto  it  twice?  A.  I  thought — I  don't 
think  he  ran  onto  it  twice,  no,  sir ;  I  think  when  I  told  him  to  keep  away 
from  me  he  must  have  got  cut  the  second  time — I  said  'Keep  away  from 
me.' 

"Q.    As  a  matter  of  fact  you  struck  him  twice?    A.     No,  sir." 

It  appears,  as  I  have  said,  that  the  deceased  was  wounded  in  two 
places.  As  to  the  comparative  size  of  these  men,  there  does  not  appear 
to  have  been  a  great  deal  of  difference  between  them,  though  Peters  ap- 
pears to  have  been  a  somewhat  heavier  man  than  Bailus.  The  testi- 
mony shows  that  Bailus'  weight  was  about  140  pounds ;  that  his  height 
was  five  feet  nine  and  a  half  inches ;  while  Peters'  weight,  according  to 
the  testimony  of  some  of  the  witnesses,  was  about  160,  and  according 
to  others,  about  180  pounds,  and  his  height  was  five  feet  eight  inches.  As 
I  have  said,  the  plaintiff  in  error  was  18  years  of  age.  The  deceased  was 
26  years  old.  It  will  be  observed  that  the  only  witness  testifying  to  any 
circumstances  or  any  declarations  which  would  tend  to  show  that  Ira 
Bailus  intended  to  stab,  and  perhaps  mortally  wound,  Peters — or  any- 
body else  who  should  come  upon  him — is  the  witness  Maude  Hall.  We 
do  not  hesitate  to  say  that  the  oral  testimony,  standing  alone,  is  not  suf- 
ficient to  justify  the  verdict.  We  do  not  believe  that  the  jury  would  have 
brought  in  this  verdict  upon  the  unsupported  testimony  of  Maude  Hall. 
If  they  had,  we  would  have  felt  bound  to  say  that  it  was  against  the 
weight  of  the  evidence.  The  experience  of  courts  warns  them  to  scan 
with  caution  and  view  with  suspicion  the  testimony  of  abandoned 
women.  As  a  class,  their  testimony  is  peculiarly  and  especially  unrelia- 
ble, and  where  it  is  apparent  that  a  witness  of  this  character  may  have  a 
motive  for  misstating  or  coloring  the  facts,  her  unsupported  statements 
should  not  ordinarily  be  given  much  weight.  For  my  own  part,  I  would 
be  loth  to  rely  upon  the  unsupported  statements  of  such  a  witness,  where 
the  consequences  are  as  grave  as  those  flowing  from  the  verdict  in  this 
case.  While  such  a  witness  may  tell  the  exact  truth,  yet  experience 
teaches  that  where  there  is  the  slightest  motive  for  testifying  falsely  the 
probabilities  are  strongly  against  her  telling  the  exact  truth. 
The  witness  Maude  Hall  is  not  only  a  lewd  and.  dissolute  woman, 
but  it  is  clear  that  there  was  much  in  the  circumstances  of  this  homi  • 
cide  that  would  tend  to  arouse  her  animosity  against  the  prisoner 
and  his  mother,  and  provoke  her  to  seek  satisfaction  in  revenge  upon 
both,  through  the  instrumentality  of  this  prosecution.  We  must 
bear  in  mind  that  persons  of  her  low  life  and  character  are  moved 
by  causes  that  would  not  affect  people  of  good  morals  and  tender 
sensibilities.  The  conduct  of  people  of  this  class  is  often  incomprehen- 
sible when  tested  by  the  standard  applied  to  the  generality  of  mankind. 
Causes  that  we  would  regard  as  trifling  and  insufficient,  are  by  the  low 
and  brutal  regarded  as  most  weighty ;  and  their  notions  of  just  retribu- 
tion are  often,  to  the  ordinary  judgment,  the  most  fantastic,  distorted  and 
extreme. 

But  in  this  case,  that  Maude  Hall  should  be  thus  biased  against  the 
prisoner  and  his  mother,  is  not  strange,  but  quite  natural.  According 
to  the  statements  of  this  witness,  the  mother  had  assaulted  her  re- 
peatedly and  viciously,  had  struck  her,  and  pulled  her  hair,  and  other- 
wise maltreated  her,  without  any  provocation  upon  the  part  of  the  wit- 
ness, and  wholly  without  cause  justifying  such  action,  and  solely  because 
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the  witness,  in  the  ordinary  competition  of  their  business,  had  gained  a 
patron  and  customer,  in  the  person  of  the  deceased,  away  from  the  pris- 
oner's mother,  or  the  denizens  of  her  establishment.  Then  the  prisoner 
had  interfered  in  the  fight  between  her  and  his  mother  at  a  time  when^the 
witness  was  likely  to  gain  the  battle,  and  had  knocked  the  witness  down, 
and  was  bent  upon  taking  further  part  in  the  combat,  to  her  disadvan- 
tage; and  all  this,  it  is  plain,  the  witness  regarded  as  an  outrageous 
wrong  against  her.  Not  only  this,  but  the  person  slain  came  to  his 
death  through  interfering  in  her  behalf — through  becoming  a  champion 
of  her  rights.  All  these  things  combining  woidd  most  naturally  arouse 
a  feeling  of  resentment  in  her  against  the  prisoner  and  his  mother ;  and 
we  are  not  surprised  to  find  evidence  of  her  feeling  against  them,  in  her 
testimony;  indeed  we  would  be  greatly  surprised  to  find  it  otherwise. 
Nor  are  we  prepared  to  entirely  discredit  the  statements  of  witnesses 
contained  in  the  affidavits,  filed  on  the  motion  for  a  new  trial,  of  declara- 
tions made  by  her,  in  harmony  with  such  feelings  and  notions  of  revenge ; 
though  she  denies  having  made  these  statements.  In  these  affidavits  it 
is  testified  by  witnesses  that  this  witness  declared  that,  "When  Ira  Bailub 
gets  arrested  she  would  swear  against  him  like  hell,"  and  "that  Mary 
Bailus,  mother  of  Ira  Bailus,  had  tried  to  eive  her  the  worst  of  it,  but  she 
had  got  the  best  of  her  this  time."  And  that  this  witness,  while  confined 
in  the  county  jail,  made  this  declaration  to  a  sister  of  the  plaintiff  in 
error,  as  she  was  leaving  the  jail  after  visiting  her  brother :  God  damn 
you,  I  have  got  even  with  your  mother  now !" — or  words  to  that  effect. 

Now  the  jurors  should  have  given  just  consideration  and  weight  to 
these  things  which  were  brought  before  them  by  the  testimony,  <^ending 
to  affect  the  credit  of  this  witness,  and  perhaps  they  diet  I  repeat — ^wc 
doubt  if  the  jury  would  have  brought  in  this  verdict  upon  her  unsup- 
ported testimony;  we  do  not  sec  how  they  could  have  done  so;  they 
would  not  have  been  warranted  in  doing  so,  and  therefore  we  look  fur- 
ther in  endeavoring  to  discover  sufficient  grounds  elsewhere  in  the  rec- 
ord to  support  this  verdict.  And,  looking  through  the  record,  we  find 
nothing  else  to  support  this  verdict,  or  tending  to  show  that  the  killing 
was  maliciously  and  purposely  done,  except  the  circumstance  that  a 
knife — a  deadly  weapon — ^was  the  instrument  in  the  hands  of  the  pris- 
oner which  produced  the  death  of  Daniel  Peters.  That  this  circum- 
stance, and  the  charge  of  the  court  upon  it,  had  a  controlling  effect  upon 
the  result,  is  apparent ;  and  therefore  we  direct  our  attention  to  this  phase 
of  the  case. 

The  circumstances  of  the  case,  and  the  erave  consequences  of  the 
verdict,  require  us  to  scrutinize  the  charge  of  the  court  critically,  to  make 
sure  that  the  prisoner  shall  not  be  prejudiced  by  any  erroneous  utterance 
upon  that  subject 

Now  to  make  out  a  case  of  murder  in  the  second  degree,  it  is  neces- 
sary for  the  state  to  prove  that  the  killing  was  done  unlawfully,  pur- 
posely— ^that  is  intentionally — and  maliciously.  This  is  fairly  and  dis- 
tinctly set  forth  in  the  charge  of  the  court.  And  this  purpose  or  intention 
must  not  be  to  do  anything  less  than  to  kill.  If  the  proof  satisfies  the 
jury  that  the  purpose  or  intent  of  the  prisoner  was  to  cut  or  wound — 
short  of  inflicting  a  mortal  wound — ^no  matter  how  serious  an  injury, 
short  of  death,  ma^  have  been  intended,  the  crime  of  murder  is  not  made 
out.  This  is  held  in  Sutliffe  v.  State,  i8  O.,  469,  474,  and  in  a  number  ot 
Ohio  authorities  beside,  and  is  held  by  this  court  distinctly  in  the  case  of 
Bennett  w  State,  4  Ohio  Circ.  Dec,  129.    That  was  a  case  where  death 
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was  produced  by  stabbing  with  a  jack-knife,  during  an  affray,  and  in  the 
course  of  the  opinion,  by  Judge  Haynes,  the  law  upon  this  subject  is  dis- 
cussed, and  other  authorities  besides  those  I  have  cited,  are  referred  to 
by  him ;  and  upon  page  139,  this  is  said  by  Judge  Haynes : 

"The  burden  of  proof  is  upon  the  state  to  show  from  all  the  circum- 
stances, clearly  and  beyond  a  reasonable  doubt,  that  there  was  a  purpose 
in  the  niind  of  this  young  man  to  kill —  a  formed  purpose,  as  much  as 
though  he  said  to  himself :  *I  strike  you  now,  and  I  do  it  with  the  in- 
tention of  killing  you.' " 

Now  the  learned  judge  upon  the  trial  of  this  case,  in  the  court  below, 
charged  the  jury,  upon  the  subject  of  the  use  of  deadly  weapons,  as  fol- 
lows: 

"When  one  person  assaults  another  violently  with  a  dangerous 
weapon,  likely  to  kill,  and  not  in  self-defense,  or  in  defense  of  habitation, 
property  or  person,  and  not  in  a  sudden  heat  of  passion  caused  by  prov- 
ocation apparently  sufficient  to  make  the  passion  irresistible,  or  invol- 
untary, and  the  life  of  the  party  thus  assaulted  is  destroyed  in  conse- 
quence of  such  assault,  then  the  legal  and  natural  presumption  is  tlial 
death  or  great  bodily  harm  was  intended ;  and  in  such  case  the  law  im- 
plies malice,  and  sudi  killing  would  be  murder." 

We  think  that  this  language  is  subject  to  the  construction  that, 
where  the  circumstances  of  the  death,  produced  by  the  use  of  a  deadly 
weapon,  are  such  as  to  raise  a  presumption  that  either  death  or  great 
bodily  harm  was  intended,  the  killing  would  be  murder ;  and  this  because 
a  deadly  weapon  was  used;  indeed  we  do* not  think  this  is  fairly  open 
to  any  other  construction.  We  are  of  the  opinion  that  this  is  erroneous. 
A  jury  might  find  from  the  circumstances  in  a  given  case,  where 
death  resulted  from  the  use  of  a  deadly  weapon,  that  the  intent  of  the  per- 
son using  such  weapon  was  to  wound  and  not  to  kill.  Manifestly  it  b 
error  to  charge  that  in  such  a  case  the  killing  would  be  murder.  There 
was  evidence  in  this  case,  not  only  in  the  testimony  of  the  prisoner, 
to  the  effect  that  he  did  not  intend  to  kill  Peters,  but  in  die  circumstances 
of  his  having  no  previous  acquaintance  with  or  cause  for  ill  will  against 
Peters,  his  omission  to  follow  after  Peters  when  Peters  withdrew  from 
the  combat,  his  going  to  the  hall  to  renew  his  effort  to  assist  his  mother, 
and  afterwards — ^upon  the  word  passing  that  Peters  was  badly  hurt — 
'phoning  for  a  doctor,  tending,  if  believed,  (and  the  charge  must  be  framed 
with  a  view  of  credence  being  given  to  any  testimony  in  the  case),  to  show 
that  the  (wisoner  did  not  intend  to  kill  Peters. 

Now  the  jury,  in  applying  this  part  of  the  charge  to  the  case  in  hand, 
might  have  concluded,  indeed  were  bound  to  conclude,  that  the  pre- 
sumption of  malice  and  intention  to  kill,  as  a  matter  of  law,  made  the  of- 
fense murder,  though  convinced,  as  a  matter  of  fact,  that  the  intent  was  to 
wound  only,  in  which  event,  though  the  use  of  the  weapon  was  unlawful, 
the  crime  would  not  be  of  a  higher  grade  than  manslaughter ;  that  this 
legal  presumption  arising  out  of  the  use  of  a  deadly  weapon  precluded  a 
findine,  or  giving  effect  to  a  finding,  that  the  intent  was  to  do  less  than  to 
kill.  No  doubt  this  was  an  inadvertence  on  the  part  of  the  judge;  he 
meaning  to  say,  in  effect,  that  if  death  resulted  an  intent  to  produce  death 
would  be  presumed,  and  if  other  injuries  resulted,  the  intent  to  inflict  such 
injuries  would  be  presumed. 

This  leads  us  to  a  farther  consideration  of  this  part  of  the  charge,  as 
to  the  presumi>tion  arising  from  the  use  of  a  deadly  weapon,  for  we  think 
it  is  incorrect  in  its  general  scope,  even  vnth  the  part  as  to  great  bodily 
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harm  omitted.  The  general  rule  as  to  the  presumption  arising  from  the 
use  of  a  deadly  weapon,  is  laid  down  in  i  Greenleaf  on  Evidence,  sec.  i8, 
as  follows : 

"Thus,  also,  a  sane  man  is  conclusively  presumed  to  contemplate 
the  natural  and  probable  consequences  of  his  own  acts ;  and,  therefore, 
the  intent  to  murder  is  conclusively  inferred  from  the  deliberate  use  of  a 
deadly  weapon." 

but  this  rule,  thus  broadly  stated,  without  respect  to  the  circum- 
stances of  the  killing  aside  from  the  isolated  fact  of  the  use  of  a  deadly 
weapon,  and  as  to  the  conclusiveness  of  the  inference,  is  not  sustained  by 
modern  authorities.  The  great  weight  of  authority  is  against  it.  We 
think  it  is  not  sustained  by  the  courts  of  Ohio,  and  that  in  the  case  of 
Erwin  v.  The  State,  2p  O.  S.,  i86,  it  is  distinctly  and  materially  modified. 
That  is  a  case  in  which  death  was  produced  by  the  use  of  a  deadly 
weapon.    A  part  of  the  charge  of  the  court  is  as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  used  a  deadly 
weapon  in  this  case,  and  that  death  ensued  from  the  use  of  such  deadly 
weapon,  then  the  law  raises  the  presumption  of  malice  in  the  defendant,, 
and  also  an  intent  on  his  part  to  kill  the  decedent." 

From  the  syllabus,  and  elsewhere  in  the  case,  it  appears  that  the  pre- 
cise point  decided  by  the  court  was,  that  this  was  erroneous  because- 
applicd  so  distinctly  to  the  particular  case  before  the  jury,  by  the  lan- 
guage quoted;  but  the  court  indicates  its  opinion  upon  the  general  sub- 
ject very  distinctly  at  page  191,  in  the  following  language  : 

"As  an  abstract  proposition,  where  the  circumstances  of  a  homicide 
are  not  known,  further  than  the  mere  fact  that  the  death  was  caused  by 
the  use  of  a  deadly  weapon,  we  do  not  deny  that  the  jury  may,  from  such 
fact  alone,  infer  both  malice  and  a  purpose  to  kill.  But  where  the  at- 
tending circumstances  are  shown  in  detail,  some  of  which  tend  to  dis- 
prove the  presence  of  malice  or  purpose  to  kill,  it  is  misleading  and  er- 
roneous to  charge  a  jury  that  in  such  a  case  the  law  raises  a  presumption. 
of  malice  and  intent  to  kill  from  the  isolated  fact  that  death  was  caused 
by  the  use  of  a  deadly  weapon.  In  such  case  the  presence  of  malice  or 
intent  to  kill  must  be  determined  from  all  the  circumstances  proven,  in- 
cluding of  course,  the  character  of  the  weapon." 

In  Commonwealth  v.  Hawkins,  3  Gray  (Mass.),  463,  Chief  Justice 
Shaw  said  that  the  doctrine  of  York's  case  is  that,  where  the  killing  is 
proved  to  have  been  committed  by  the  defendant,  and  nothing  further  is- 
shown,  the  presumption  of  law  is  that  it  was  malicious,  and  an  act  of  mur- 
der, and  that  it  was  inapplicable  to  a  case  when  the  circumstances  attend- 
ing the  homicide  were  fully  shown  by  the  evidence ;  that,  in  such  a  case, 
the  homicide  being  conceded,  and  no  excuse  being  shown,  it  was  either 
murder  or  manslaughter,  and  that  the  jury,  upon  all  the  circumstances, 
must  be  satisfied  beyond  a  reasonable  doubt  that  it  was  done  with  malice, 
before  they  could  find  the  defendant  guilty  of  murder.  This  qualification 
of  tile  rule  in  York's  case  limits  the  application  of  the  rule  very  much,  for 
%i  very  few  cases  will  the  killing  by  the  defendant  be  the  only  thing 
shown.  The  circumstances  in  every  case  will  tend  to  pro\e  or  to  dis- 
prove malice,  which  then  becomes  a  question  of  fact  to  be  decided  by  the 
jury.  This  view  of  the  rule  is  in  accord  with  Hawthorn  v.  State,  $&- 
Miss.,  778,  and  other  cases  from  Vermont,  Texas,  Maine,  New  York. 
Massachusetts,  Kentucky,  and  other  states  cited  in  a  note  to  sec.  18,  i 
Greenleaf  on  Evidence.  These  cases  we  have  examined,  and  they  fully 
sustain  what  is  said  of  them  in  this  note. 
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Farris  v.  Commonwealth,  14  Bush  (Ky.),  362,  contains  a  full  and 
instructive  discussion  of  this  subject,  by  Judge  Hines,  in  which  many  of 
these  authorities  are  reviewed.  This  was  a  case  of  death  produced  by  a 
deadly  weapon,  and  it  supports  the  doctrine  that  where  the  circumstances 
of  the  killing  appear  a  charge  that  malice  or  intent  to  kill  is  presumed 
from  the  use  of  a  deadly  weapon  is  erroneous. 

This  doctrine  is  supported  by  Wharton  on  Evidence,  indeed  in  all 
of  Wharton's  works  on  Criminal  Law,  wherever  the  subject  is  dis- 
cussed. Section  764  of  Wharton  on  Evidence  is  especially  full  and  it 
seems  to  us  philosophical  and  correct  on  this  subject.  Other  cases  of 
special  note  upon  the  subject  are  Stokes  v.  People,  53  N.  Y.,  164; 
Thomas  v.  People,  67  N.  Y.,'2i8,  and  the  case  referred  to  in  3  Gray,  463 ; 

While  the  utterances  of  the  Supreme  Court  of  this  state 
upon  this  subject  do  not  warrant  the  adoption  of  the  doctrine 
of  Stokes  V.  People,  supra,  or  Farris  v.  Commonwealth,  supra, 
yet  an  examination  of  the  Ohio  cases  will  show  that  they  fall 
far  short  of  sustaining  the  rule  as  stated  in  the  text  of  Greenleaf 
cm  Evidence,  and  that,  in  giving  effect  to  the  presumptions  arising 
from  death,  they  do  not  go  beyond  the  doctrine  of  the  case  o; 
Commonwealth  v.  Hawkins,  supra.  That  is  to  say,  that  it  should  only 
be  applied  and  given  in  charge  to  a  jury  in  a  case  where  the  circum- 
stances of  the  death  are  not  brought  before  the  jury,  further  than  tjie  fact 
that  the  death  occurred  from  a  deadly  weapon,  and  that  the  author  ol 
the  death  is  the  defendant  in  the  case.  The  true  rule  deducable  from  the 
Ohio  cases  is,  that  where  all  the  attending  circumstances  of  a  homicide 
including  the  use  of  a  deadly  weapon,  appear  in  evidence,  the  jury  should 
not  be  told  that  a  presumption  of  malice  or  intent  to  kill  arises  from  the 
fact  that  a  deadly  weapon  was  used.  Though  where  the  intentional  usr 
of  a  deadly  weapon,  resulting  in  death,  is  shown,  and  the  circumstance.** 
of  the  homicide  are  not  explained  by  the  slayer,  and  do  not  otherwise  ap- 
pear in  evidence,  a  presumption  of  malice  and  intent  to  kill  arises.  Th^ 
doctrine  that  from  the  fact  of  killing  with  a  deadly  weapon  an  intent  to 
kill  may  be  inferred,  and  that  upon  this  inference  of  intentional  killing 
the  further  inference  of  malice  arises,  goes  a  long  way,  it  seems  to  us, 
toward  overcoming,  by  arbitrary  inferences,  the  presumption  of  inno- 
cence, and  allowing  the  State  to  make  out  by  inferences,  which  may  01 
may  not  be  correct,  that  which  the  law  requires  it  to  establish  affirmatively 
beyond  a  reasonable  doubt.  Especially  is  this  so  when  it  said  of  these  in- 
ferences that  they  are  legal  presumptions,  and  not  mere  argumentative 
deduction  from  the  facts ;  for  "facts  legally  presumed  are,  until  rebutted. 
as  effectual  as  facts  proved."  The  rule  ought  not,  therefore,  to  be  extendeC 
beyond  cases  of  homicide  where  the  circumstances  are  unknown.  In 
the  case  at  bar,  all  the  circumstances  of  the  homicide  were  laid  before  the 
jury.  In  our  judgment,  the  statement  as  to  the  presumptions  arising 
from  the  use  of  a  deadly  weapon  may  have  been  misleading,  and  should 
have  been  omitted.  It  does  not  appear  that  they  were  not  misleading, 
and,  applying  the  rules  applicable  to  such  cases — ^that  where  error  ap 
Dears  prejudice  will  be  presumed,  we  feel  impelled  to  reverse  this  judg- 
ment. 

It  is  true  that  care  was  exercised  to  qualify  the  rule  as  to  the  pre- 
sumptons  arising  from  the  use  of  a  deadly  weapon,  by  the  statement,  in 
effect,  that  if  the  weapon  was  used  in  self-defense,  or  in  defense  of  habita- 
tion, property  or  person,  or  in  a  sudden  heat  of  passion  caused  by  prov- 
ocation apparently  sufficient  to  make  the  passion  irresistible  or  involun- 
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tary,  the  presumptions  of  malice  and  intent  to  kill  would  not  arise.  But 
even  if  it  were  proper  to  charge  at  all  as  to  these  presumptions,  in  a  case 
of  this  kind,  it  does  not  appear  that  all  possible  qualifications  of  the  rule, 
or  all  that  should  have  been  noticed  in  this  particular  case,  was  men- 
tioned to  the  jury.  In  this  case  there  was  testimony  tending  to  show 
that  the  stroke  that  produced  death  was  accidentally,  unconsciously  or 
involuntarily  given,  by  one  overcome  by  fright  and  excitement.  Therein 
it  resembles  the  case  of  Erwin  v.  The  State,  supra.  Such  a  state  of  facts 
was  not  stated  as  one  that  would  prevent  the  taking  effect  of  these  pre- 
sumptions. True,  in  another  part  of  the  charge  the  court  says  that,  "if 
the  death  of  the  decedent  resulted  from  his  accidentally  running  agains<. 
the  knife  which  the  defendant  may  l^ave  had  in  his  hand,  and  not  from 
the  act  of  the  defendant  in  stabbing  the  decedent,  then  the  defendant 
would  not  be  guilty  of  the  crime  charged ;"  but  this  is  said  in  illustration 
of  the  rule  of  law,  being  stated,  as  to  excusable  homicide  committed  by 
accident  by  one  while  in  the  commission  of  a  lawful  act.  It  does  not  reach 
the  case  of  one  who  is  engaged  in  an  unlawful  assault,  and  while  so  en- 
gaged unintentionally  and  accidentally  kills  another — a  case  which  there 
was  testimony  tending  to  make  out  here.  As  to  such  case,  the  presump- 
tions stated  were  to  be  given  full  force  by  the  jury  under  these  instruc- 
tions. To  repeat,  the  vice  in  this  charge  consists  m  this ;  the  fact  of  the 
killing  with  a  deadly  weapon  being  undisputed,  if  the  jury  had  found  that 
deceased  ran  against  the  knife  of  the  accused,  but  that  the  accused  was  at 
the  time  engaged  in  an  unlawful  combat,  either  with  Maude  Hall  or  with 
the  deceased,  or  was  otherwise  unfawftdly  engaged ;  or  if  the  jury  had 
found  that  the  defendant  purposely  stabbed  the  deceased,  but  that  his  in- 
tent was  to  wound  or  disable,  and  not  to  kill,  in  either  case,  under  this 
charge,  the  jurv  would  be  required  to  bring  in  a  verdict  of  murder, 
though  in  either  case  stated  the  crime  would  be  manslaughter. 
This  proposition,  as  given  in  charge  to  the  jury,  is  quite  different  from 
that  frequently  found  in  the  books  to  the  effect  that,  where  death  is  pro- 
duced by  the  use  of  a  deadly  weapon,  an  inference  or  presumption  of 
murder  will  arise,  and  be  given  effect,  unless  circumstances  of  justifica- 
tion, excuse  or  extenuation  appear,  and  that,  unless  these  circumstances 
otherwise  appear,  it  will  devolve  upon  the  slayer  to  produce  evidence 
thereof. 

The  proposition  charged  is,  that  a  certain  fact  appearing — that  is, 
death  resulting  from  the  use  of  a  deadly  weapon,  the  legal  presumption 
is  that  the  kilhng  was  done  purposely  and  maUciously,  "and  such  killing 
would  be  murder."  Here  there  is  no  suggestion  that  this  is  a  rebuttable 
presumption.  On  the  contrary,  the  jury  are  distinctly  told  that  unless  it 
shall  appear  chat  the  killing  was  done  in  self-defense,  or  in  hot  blood  pro- 
duced by  passion,  or  (perhaps)  by  accident  happening  in  a  certain  way, 
while  the  slayer  is  doing  a  lawful  act,  the  law  requires  a  verdict  of  mur- 
der. 

If  every  possible  state  of  facts  deducaWe  from  the  evidence  which 
would  overcome  this  presumption,  were  stated  as  exceptions,  or  if  the 
jury  were  told  in  general  terms  that  this  would  be  the  presumption  m 
the  absence  of  facts  and  circumstances  showing  justification,  excuse  or 
extenuation,  perhaps  there  would  be  no  error ;  but  we  believe  it  to  be  the 
safer  and  better  practice,  in  a  case  like  this,  where  the  circumstances  of 
the  killing  are  all  shown,  to  omit  this  proposition  as  to  the  presumptions 
arising  from  death  produced  by  the  use  of  a  deadly  weapon,  or  to  call  at- 
tention to  the  use  of  such  weapon  as  a  circumstance  to  be  given  such 
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weight  as  the  jury  may  in  its  judgment,  and  in  connection  with  all  the 
other  facts  and  circtunstances  in  evidence,  deem  it  worthy  of.  Too 
much  prominence,  and  a  controlling  effect,  may  be  easily  given  to  the  iso- 
lated circumstance  of  the  use  of  a  deadly  weapon.  As  a  matter  of  fact 
in  many  cases,  it  is  entitled  to  but  little  weight.  In  the  case  at  bar,  the  in^ 
strument  used  was  an  ordinary  jack-knife,  such  as  in  common  parlance 
would  not  be  described  as  a  deadly  weapon,  or  a  weapon  at  all.  Pri- 
marily, it  is  not  a  weapon,  though  its  use  may  warrant  its  being  so  desig- 
nated. There  is  nothing  in  the  case  indicating  that  the  prisoner  ever 
contemplated  its  use  as  a  weapon,  prior  to  the  moment  he  used  it  on  this 
occasion.  Manifestly,  such  a  state  of  facts  would  not  ordinarily  be  re- 
gardied,  by  the  average  juror,  in  the  same  li^ht,  and  as  of  the  same  signifi- 
cance, as  a  case  where  the  instrument  used  is  a  bowie  knife,  or  a  pistol,  or 
a  sling-shot,  or  other  instrument  useful  in  combat  only.  But  the  rule  as 
stated  admits  of  no  consideration  being  given  to  such  varying  circum- 
stances of  such  widely  diflFerent  significance. 

The  charge  in  other  respects  is  exceptionally  lucid,  comprehensive, 
correct  and  fair.  Though  the  court  might  properly  have  called  especial 
attention  to  the  youth  and  limited  experience  of  the  prisoner,  in  connec- 
tion with  that  part  of  his  charge  on  the  subject  of  self-defense,  and  acts 
done  through  apprehension  of  apparent  danger,  we  do  not  think  the  cir- 
cumstances sufficiently  marked  to  call  for  special  instructions  on  this 
head.  We  do  not  think  the  court  erred  in  omitting  such  special  instruc- 
tions.   We  find  no  other  error  in  the  record  than  that  indicated. 

As  the  case  must  go  back  lo-  be  re-tried,  we  make  no  farther  remark 
upon  the  weight  or  sufficiency  of  the  evidence  than  this,  that  we  cannot 
say  that  the  evidence  on  behalf  of  the  state,  if  believed,  is  not  susceptible 
of  an  interpretation  that  would  justify  a  verdict  of  murder  in  the  second 
degree,  though  this  would  seem  to  require  the  giving  of  great,  and  pos- 
sibly undue  weight,  to  the  testimony  of  the  witness  Maude  Hall,  and  the 
circumstance  of  the  use  of  a  pocket  knife  as  a  weapon.  We  do  not  wish 
to  be  understood  as  intimating  that  in  our  opinion  the  testimony  of 
Maude  Hall,  or  the  case  of  the  state,  is  weakened  materially  by  the  testi- 
mony of  the  other  witnesses  of  this  homicide,  produced  on  behalf  of  the 
plaintiff  in  error;  it  is  evident  that  they  are  not  superior  in  life  or 
character  to  the  witness  Maude  Hall,  and  most  of  them  are  in- 
terested, because  of  relationship^  in  screening  Ira  Bailus,  and  their 
stories  that  they  were  absent,  or  were  not  giving  attention,  at  the 
moment  immediately  preceding  that  when  Peters  stnfck  Bailus,  are 
open  to  suspicion  of  partial  falsity,  to  say  the  least  of  it ;  but  the  weakness 
of  the  defense  in  this  respect  does  not  strengthen  the  state ;  and  It  must 
be  borne  in  mind  that  the  state  must  make  out  its  case  affirmatively  be- 
yond a  reasonable  doubt. 

It  does  not  appear  to  us  that  the  defense  of  self-defense  was  fairly 
established  by  the  weight  of  the  evidence,  or  that  the  homicide  was  justi- 
able  or  execusable  on  any  ground. 

For  the  reasons  stated,  the  judgment  of  the  court  of  common  pleas 
will  be  reversed  and  the  verdict  set  aside,  and  the  case  remanded  for  a 
new  trial. 

J.  K.  Hamilton,  J.  P.  Kumler  and  Prank  M.  Sala,  attorneys  for 
plaintiff  in  error. 

Charles  £.  Sumner,  prosecuting  attorney,  attorney  for  State. 
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COMMON  CARRIERS. 

[Darke  Circuit  Court,  November  Term,  1897.] 

Shearer,  C.  J.,  Summers  and  Wilson,  JJ. 

C.  C.  C.  &  St.  L.  Ry.  Co.  v.  Simon. 

Contract  as  to  Valuation  Sustained,  though  Goods  arb  Lost  by  Nbgu- 
GRNCB  OP  Car&jbr. 
A  contract  of  carriage,  fairly  made  and  signed  by  a  shipper,  agreeing  upon  the 
valuation  of  the  property  carried,  with  the  rate  of  freight  based  on  tne  con- 
dition that  the  carrier  assumes  liability  only  to  the  extent  of  the  agreed  val- 
uation, will,  even  in  case  of  loss  through  negligence,  be  upheld,  and  the 
shipper  limited  to  the  agreed  valuation. 

The  plaintiff  below,  Simon,  sued  the  C,  C,  C.  &  St.  L.  Ry.  Co.,  as 
a  common  carrier,  to  recover  $3,000  damages.  He  alleges  that  in  Sep- 
tember, 1896,  at  Evansville,  Indiana,  he  delivered  a  valuable  race  horse 
to  The  Evansville  &  Terre  Haute  Ry.  Co.,  for  shipment  by  said  com- 
pany and  connecting  lines  from  said  city  to  Columbus,  Ohio,  and  that 
said  company,  then  and  thereby  agreed,  and  became  bound  through  it- 
self and  its  connecting  lines,  to  transport  and  safely  deliver  the  horse  to 
plaintiff  at  Columbus ;  that  said  company  safely  transported  the  horse  to 
Terre  Haute,  and  delivered  him  to  the  defendant ;  that  the  defendant  was 
a  common  carrier,  and  as  such  received  the  horse  and  agreed  and  un- 
dertook as  a  connecting  carrier,  to  carry  the  horse  and  deliver  him  to 
plaintiff  at  Columbus,  Ohio ;  that  through  the  negligence  of  the  defend- 
ant, a  collision  occurred  at  Indianapolis  between  two  of  its  tFains,  and  the 
.car  containing  the  horse,  was  thrown  from  the  track  and  the  horse  per- 
manently injured. 

The  defendant  answered  setting  up  two  defenses.  First,  (admitting 
the  receipt  of  the  horse  and  many  of  the  allegations  of  the  petition),  that 
at  the  time  of  the  delivery  of  the  horse  to  the  first  company  at  Evansville, 
the  plaintiff  there  entered  into  a  written  contract  with  that  company, 
which  it  alleges  was  made  in  its  own  behalf  and  in  behalf  of  the  defend- 
ant, and  sets  out  a  copy*of  the  contract.  So  much  of  the  contract  as  is 
pertinent,  is  as  follows : 

Read  this  Contract. 

Evansville  &  Terre  Haute  Railroad  and  Associated  Lines. 

LIVE  STOCK  CONTRACT. 

Liability  limited  to  the  declared  valuation  by  shippers,  but  not  ex- 
ceeding the  following : 

Each  horse  or  pony  (gelding,  mare  or  stallion,)  mule  or  jack 
$100. 

And  in  no  event  shall  the  carrier's  liability  exceed  twelve  hundred 
dollars  per  car. 

Agents  are  not  permitted  to  receive  or  ship  animals  of  a  higher 
value  than  as  stated  above,  unless  by  special  agreement  noted  hereon, 
and  a  proper  contract  or  release  is  signed  by  the  owner  or  shipper  there- 
of. And  it  IS  agreed  between  the  owner  and  shipper  of  these  animals 
and  the  said  railway  company,  that  in  case  of  accident,  resulting  in  injury 
to  said  animals,  the  value  thereof  shall  in  no  case  exceed  the  valuations 
named  above. 
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Shipment  of  Live  Stock  in  Car  Loads, 
or  less  than  car  loads,  will  only  be  taken  at  the  rates  named  herein,  after 
this  contract  or  agreement  s^^all  have  been  signed  by  the  company's 
station  agent  and  the  owner  or  shipper,  by  which  it  is  agreed  and  under- 
stood, that  such  owner  or  shipper,  shall  load,  feed,  water,  and  take  care  of 
such  stock  at  his  own  expense  and  risk ;  and  will  assume  all  risk  of  in- 
jury, or  damage  that  the  animals  may  do  themselves,  or  each  other,  by 
kicking  or  gouging,  suffocating,  fright,  burning  of  hay  or  straw,  or 
other  material  used  for  feeding  or  bedding,  or  by  fire  from  any  cause 
whatever,  or  by  heat,  cold,  or  by  changes  in  weather,  or  for  delay  caused 
by  stress  of  weather,  by  obstruction  of  track  by  riots,  strikes,  or  stoppage 
of  labor. 

J.  B.  Cavanaugh,  Gen'l.  Freight  Agent. 
Nos.  of  Nos.  of  No.  of  Freight  Office,  Bvansville 

Way  Bills  cars  Animals  in  &  Terre  Haute  R.  R.  and 

each  car  Associated  Lines, 

shipper's  count.  Evansville  Station,  Sept. 
17,  1896,  10:30  A.  M. 
Received  of  A.  Simon  to 
be  delrvered  to  A.  Simon, 
Columbus,  Ohio,  Station, 
at  the  'following  rates: 
4000  (a)  48  cts  for  horses 
1  Horse 

O.  R.  Rel. 

in  consideration  of  which,  and  for  other  valuable  considerations,  it  is 
hereby  mutually  agreed  that  said  company  shall  not  be  liable  for  loss  of 
live  stock  by  jumping  from  the  cars,  delay  of  trains  not  caused  by  negli- 
gence as  aforesaid,  or  any  damage  said  property  may  sustain,  except 
such  as  may  result  from  a  collision  of  the  train  with  other  trains,  or  when 
the  cars  are  thrown  from  the  track  in  course  of  transportation,  and  in 
this  case  the  company  upon  whose  road  the  accident,  loss  or  damage 
shall  occur,  shall  be  liable  therefor,  and  no  suit  shall  be  brought  or  daim 
made  against  any  other  company  forming  a  part  of  the  route  for  such 
loss  or  damage  (it  being  expressly  understood  and  agreed  that  the  re- 
sponsibility of  this  railroad  company  shall  cease  upon  delivery  of  said 
property  to  its  connecting  line,  unless  otherwise  agreed  to  in  writing, 
and  signed  by  the  respective  parties  hereto),  and  that  the  rules  and  regu- 
lations printed  above  are  an  essential  part  of  this  contract. 

Evansville  &  Terre  Haute  R.  R.  Co., 
By  E.  E.  Wieland,  G.  Agent. 
A.  Simon,  Owner. 
Defendant  further  alleges,  that  at  the  time  the  contract  was  made, 
the  plaintiff  represented  in  the  written  agreement  to  the  first  company, 
that  the  horse  was  of  the  value  of  one  hundred  dollars,  and  no  more; 
that  he  paid  the  freight,  the  rate  being  based  upon  such  valuation, 
though  he  knew  at  the  time,  that  the  agent  was  not  permitted  to  re- 
ceive or  ship  animals  of  a  higher  value  than  one  hundred   dollars  at 
the  same  rate  as  an  animal  worth  not  to  exceed  one  hundred  dollars,  and 
with  such  knowledge,  represented  to  said  company,  and  agreed  to  and 
with  said  company,  for  tJie  benefit  of  said  company  and  its  connecting 
line,  the  defendant,  in  said  written  agreement,  that  the  value  of  said 
horse  was  one  hundred  dollars  and  no  more,  and  that  said  company  for 
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itsdf  and  the  defendant,  relying  upon  the  statement  and  agreement  of  the 
plaintiff,  that  the  horse  was  of  the  value  of  one  hundred  dollars,  and  that 
the  risk  incurred  in  case  of  accident,  would  be  only  one  hundred  dollars* 
for  Itself,  and  defendant  accepted  the  horse  for  shipment  upon  said  valu- 
ation and  at  a  rate  based  upon  said  valuation.  Whereupon  defendant 
says,  that  plaintiff  is  estopped  to  claim  that  the  horse  is  of  greater  value 
than  one  hundred  dollars,  for  which  sum,  with  costs  of  suit,  it  offers  to 
confess  judgment. 

Second. — For  a  second  defense  the  defendant  sets  up  the  contract ; 
that  it  was  made  by  the  first  company  in  behalf  of  both,  and  says  ll  at  the 
contract  was  made  and  executed  in  the  state  of  Indiana;  that  the  freight 
was  paid  in  Indiana,  and  that  the  accident  happened  in  Indiana,  and 
that  according  to  the  laws  of  that  state,  the  plamtiff  is  bound  and  con- 
cluded by  the  value  which  he  placed  upon  said  horse  in  the  contract, 
and  upon  the  basis  of  which  the  freight  was  paid  by  him,  and  offers  to 
confess  judgment. 

To  these  defenses  the  plaintiff  interposed  a  general  demurrer,  which 
was  sustained,  and  the  defendant  not  desiring  to  plead  further,  the  court 
assessed  the  damages  at  one  thousand  dollars,  and  rendered  judgment. 

The  error  complained  of,  is  the  sustaining  of  the  demurrer  to  the 
answer. 

SUHMBRS,  J. 

The  first  question  to  be  determined  is,  whether  the  interpretation  of 
the  contract  is  governed  by  the  laws  of  Ohio,  or  of  Indiana ;  for,  if  by 
the  latter,  the  demurrer  admits  that  by  the  law  of  Indiana,  the  plaintiff 
is  bound  by  the  valuation  by  him  placed  upon  the  horse  and  upon  which 
the  freight  was  based- 

The  rule  established  by  the  Supreme  Court  of  the  United  States  is, 
that: 

"The  law  of  the  place  where  a  contract  is  made  governs  its  nature, 
obligation  and  interpretation,  unless  it  appears  that  the  parties,  when 
entering  into  the  contract,  intended  to  be  bound  by  the  law  of  some 
other  country." 

Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.  129  U.  S.,  397. 

In  England  the  rule  is  the  same.  See  In  re  Missouri  Steamship 
Co.,  42  Ch.  Div.,  321 ;  Hutchinson  on  Carriers,  (2nd  Ed.)  sec  144a. 

"Matters  bearing  upon  the  execution,  interpretation,  and  validity  of 
a  contract,  are  determined  by  the  law  of  the  place  where  it  is  made. 
Matters  connected  with  its  performance  are  regulated  by  the  law  prevail- 
ing at  the  place  of  performance.  Matters  respecting  the  remedy  depend 
upon  the  law  of  the  place  where  the  suit  is  brought." 

Scudder  v.  Union  National  Bank,  91  U.  S.,  406. 

In  the  opinion  Mr.  Justice  Hunt  gives  illustrations  of  matters  con- 
nected with  performance,  and  it  is  evident  that  the  question  here  does  not 
relate  to  such  matters. 

In  .this  state,  however,  the  matter  seems  to  be  controlled  by  the. 
place  of  performance,  and  a  different  rule  is  established,  by  which,  of 
course,  we  are  bound. 

In  Railway  Co.  v.  Sheppard,  56  O.  S.,  68,  it  is  decided,  that : 

"A  contract  made  in  one  state  or  country  to  be  performed  in  an- 
other, is  governed  by  the  latter,  which  determines  its  validity,  obligation 
and  effect,"  and  that  "where  a  railroad  company  receives  live  stock  in 
another  state,  under  a  contract  there  made,  to  transport  it  to  a  desig- 
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nated  place  in  this  state,  and  while  the  stock  is  being  carried  in  this  state, 
it  is  injured  by  the  company's  negligence,  the  rights  of  the  parties,  in  an 
action  for  dasnages  for  the  loss,  are  governed  by  the  laws  of  this  state, 
and  not  by  those  of  the  state  where  the  contract  was  made." 

See  also,  Jacobson  &  Co.  v.  Express  Co.,  i  Ohio  Circ.  Dec.,  312. 

But  counsel  for  plaintiff  in  error,  claim  that  the  case  is  not  in  point, 
because  it  is  limited  to  cases  in  which  the  accident  happens  in  the  state, 
and  that  the  case  decides  that  the  rights  of  the  parties  are  to  be  deter- 
mined by  the  laws  of  the  state  of  Indiana,  in  which  the  accident  hap- 
pened. This  claim  may  be  warranted  by  what  appears  in  the  opinion, 
if  not  by  the  quotations  we  have  made  from  the  syllabus.  On  page  78, 
in  Railway  Co.  v.  Sheppard,  supra,  the  judge  delivering  the  opinion, 
says: 

"We  understand  the  rule  to  be,  that  where  a  contract  is  made  in  one 
state  to  be  peHormed  in  part  in  another,  and  an  action  is  brought  for  a 
breach  of  that  part  of  the  contract,  the  rights  of  the  parties  must  be  de- 
termined according  to  the  law  of  the  latter  state.  Story  on  Contracts, 
sec.  655 ;  Barton  v.  Wheeler,  49  N.  H.,  9." 

inie  decision  in  the  case  above  referred  to,  in  the  United  States  Su- 
preme Court,  is  to  the  contrary.  Mr.  Justice  Gray,  delivering  the  opin- 
ion, says  (129  U.  S.,  397,  461)  (having  determined  that  the  contract 
was  an  American  and  not  an  English  contract) : 

"This  being  so,  the  fact  that  the  place  where  the  vessel  went  ashore, 
in  consequence  of  the  negligence  of  the  master  and  officers  in  the  prose- 
cution of  the  voyage,  was  upon  the  coast  of  Great  Britain,  is  quite  im- 
material.'' 

And  on  page  458,  he  says : 

"The  suggestion  in  Barton  v.  Wheeler,  49  N.  H.,  9,  29,  that  the 
question,  whether  the  liability  of  a  railroad  corporation  for  goods  trans- 
ported through  parts  of  two  states,  was  that  of  a  common  carrier  or  of 
a  forwarder  only,  should  be  governed  by  the  law  of  the  state  in  which  the 
loss  happened,  was  not  necessary  to  the  decision,  and  appears  to  be 
based  on  a  strained  inference  from  the  observations  of  Mr.  Justice  Story, 
in  Pope  V.  Nickerson,  above  dted.  In  a  later  case,  the  Supreme  Court 
of  New  Hampshire  reserved  any  expression  of  opinion  upon  a  like  ques- 
tion.   Gray  v.  Jackson,  51  N.  H.,  9,  39." 

But,  as  we  have  already  shown,  our  Supreme  Court  has  decided 
that  the  laws  of  the  place  of  performance  govern.  So  that  the  demurrer 
to  the  second  defense  was  properly  sustained. 

The  next  question  is,  whether  a  contract,  signed  by  a  shipper, 
agreeing  upon  the  valuation  of  the  property  carried,  with  the  rate  of 
freight  based  on  the  condition  that  the  carrier  assumes  liability  only  to 
the  extent  of  the  agreed  valuation,  will  be  upheld  and  the  shipper  be  lim- 
ited to  the  agreed  valuation,  in  case  of  loss  through  negligence. 

It  is  claimed  that  this  question  has  been  answered  in  the  negative  in 
Express  Co.  v.  Backman,  28  O.  S.,  144.  An  examination  of  that  case 
will  show  that  it  was  admitted  that  the  goods  were  of  greater  value  than 
that  agreed  upon,  and  that  the  carrier  knew  that  fact  at  the  time  the  con-  * 
tract  was  made.  Jacobson  v.  Express  Co.,  supra,  is  also  cited.  In  that 
case,  the  court  was  of  the  opinion  that  there  was  no  special  contract. 
The  second  syllabus  is  as  follows : 

**In  the  foregoing  case,  a  receipt  of  the  company,  stating  that,  in  no 
ev^^  shall  the  holder  demand  beyond  the  sum  of  $50.00,  at  which  the 
irtfcle  forwarded  is  valued,  'not  signed  by  the  shipper  and  no  statement 
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made  by  him  as  to  value/  is  not  a  valid  stipulation  against  a  loss  by 
fraud  or  negligence." 

In  Hunt  V.  Railroad  Co.,  112  U.  S.,  331,  it  is  held:  "Where  a  con- 
tract of  carriage,  signed  by  the  shipper  is  fairly  made  with  a  railroad 
company,  agreeing  on  a  valuation  of  the  property  carried,  with  the  rate 
of  freight  based  on  the  condition  that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  valuation,  even  in  case  of  loss  or  damage  by 
the  negligence  of  the  carrier,  the  contract  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  a  due  proportion  between  the  amount  for  which 
the  carrier  may  be  responsible  and  the  freight  he  receives,  and  of  pro- 
tecting himself  against  extravagant  and  fanciful  valuations." 

The  opinion  is  by  Mr.  Justice  Blatchford,  and  a  careful  study  of  it 
will  show  that  most  of  the  suggestions  made  in  the  argument  of  the  case 
at  bar,  are  disposed  of  there.  It  was  contended  for  the  plaintiff.  Hart, 
that  the  bill  of  lading  did  not  purport  to  limit  the  liability  of  the  carrier 
to  the  amount  stated  in  it,  in  the  event  of  loss  through  the  negligence 
of  the  defendant.  He  shows  that  the  contract  is  not  susceptible  of  that 
construction,  and  then  says,  it  must  be  presumed  from  the  terms  of  the 
bill  of  lading,  that  the  rate  of  freight  is  g^duated  by  the  valuation. 

"It  is  further  contended  by  the  plaintiff,  that  the  defendant  was  for- 
bidden, by  public  policy,  to  fix  a  limit  for  its  liability  for  a  loss  by  negli- 
gence, at  an  amount  less  than  the  actual  loss  by  such  negligence.  As  a 
minor  proposition,  a  distinction  is  sought  to  be  drawn  between  a  case 
where  a  shipper,  on  requirement,  states  the  value  of  the  property,  and  a 
rate  of  freight  is  fixed  accordingly,  and  the  present  case.  It  is  said,  that, 
while  in  the  former  case  the  shipper  may  be  confined  to  the  value  he  so 
fixed,  in  the  event  of  a  loss  by  negligence,  the  same  rule  does  not  apply  to 
a  case  where  the  valuation  inserted  in  the  contract,  is  not  a  valuation  pre- 
viously made  by  the  shipper.  But  we  see  no  sound  reason  for  this  dis- 
tinction." 

It  is  the  law  of  that  court  as  well  as  of  this  state,  that  a  common  car- 
rier may,  by  special  contract,  limit  his  common  law  liability ;  but  that  he 
cannot  stipulate  for  exemption  from  the  consequences  of  his  own  negli- 
gence or  that  of  his  servants,  and,  after  reviewing  the  cases  in  that  court 
in  which  it  is  so  held,  and  stating  that  the  court  adhered  to  the  views  in 
them  announced,  he  says,  on  pa^e  340: 

"The  agreement  as  to  value,  m  this  case,  stands  as  if  the  carrier  had 
asked  the  value  of  the  horses,  and  had  beea  told  by  the  plaintiff  the  sum 
inserted  in  the  contract.  The  limitation  as  to  value,  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does  not  induce  want  of  care. 
It  exacts  from  the  carrier  the  measure  of  care  due  to  the  value  agreed  on. 
The  carrier  is  bound  to  respond  in  that  value  for  negligence.  The  com- 
pensation for  carriage  is  based  on  that  value.  The  shipper  is  estopped 
from  saying,  that  the  value  is  greater.  The  articles  have  no  greater 
value  for  the  purposes  of  the  contract  of  transportation  between  the  par- 
ties to  that  contract.  The  carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable,  that  such  a  contract,  fairly  entered 
into,  and  where  there  is  no  deceit  practiced  on  the  shipper,  should  be  up- 
held. There  is  no  violation  of  public  policy.  On  the  contrary,  it  would 
be  unjust  and  unreasonable,  and  would  be  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom  of  contracting,  and  thus  in 
conflict  with  public  policy,  if  a  shipper  should  be  allowed  to  reap  the 
benefit  of  the  'contract  if  there  is  no  loss,  and  to  repudiate  it  in  case  of 
loss.'' 
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In  Railway  (Jo.  v.  Sheppard,  supra,  an  examination  of  the  record 
discl'w/ses  that  there  was  no  agreed  valuation  of  the  horses,  but  the  con-   > 
tract  provided,  "that  in  consideration  of  being  released  from  liability,  as 
hereinafter  specified,  the  said  company  agrees  to  transport  one  car  load 
of  horses"  at  the  reduced  rates. 

The  contract  in  this  case  is  not,  as  to  the  question  under  considera- 
tion, distinguishable  from  the  one  passed  upon  in  Hart  v.  R.  R.  Co., 
supra. 

That  cases  dealing  with  such  contracts  are  to  be  distinguished  from 
those  dealing  with  contracts  providing  for  a  limited  liability,  is  pointed 
out  in  Hutchinson  on  Carriers,  sec.  250. 

The  service  required  in  the  transportation  of  a  race  horse,  may  not 
be  as  great  as  in  the  case  of  an  ordinary  horse,  but  the  risk  is  greater, 
and  the  business  cannot  be  successfully  or  fairly  conducted,  unless  the 
charge  is  based  upon  the  risk  as  well  as  the  service.  This  fact  was  rec- 
ognized at  an  early  day,  and  the  common  carrier  was  permitted  to  pro- 
tect himself  from  imposition  by  a  special  acceptance,  and,  as  Mr.  Justice 
Blatchford  points  out,  contracts  such  as  these  may  be  upheld  by  the 
same  principle. 

If  a  box  or  package  is  so  disguised  by  the  shipper  as  to  cause  it  to 
resemble  such  a  box  or  package  as  usually  contains  articles  of  little 
value,  in  order  to  avoid  paying  a  reasonable  compensation  for  its  car- 
riage, and  the  carrier  is  misled  and  accepts  it  as  such,  the  shipper,  in  case 
of  loss,  cannot  recover  because  of  his  fraud.  Hutchinson  on  Carriers, 
sees.  214-216;  Despatch  Line  v.  Glenny,  41  O.  S.,  166. 

If  he  misrepresents  the  value  of  the  article,  and  the  carrier  is  misled, 
the  shipper  is  at  least  estopped  to  claim  a  greater  value. 

In  the  Lottawanna,  21  Wall.,  558,  572,  Mr.  Justice  Bradley,  speak- 
ing of  the  general  maritime  law  and  of  the  importance  of  uniformity  to 
the  commercial  world,  says : 

"The  convenience  of  the  commercial  world,  bound  together,  as  it  is, 
by  mutual  relations  of  trade  and  intercourse,  demands  that,  in  all  es- 
sential things  wherein  those  relations  bring  them  in  contact,  there  should 
be  a  uniform  law  founded  on  natural  reason  and  justice.  Hence,  the 
adoption  by  all  commercial  nations,  (our  own  included)  of  the  general 
maritime  law  as  the  basis  and  groundwork  of  all  their  maritime  regula- 
tions." 

Considerations  of  advantage  from  uniformity  upon  a  matter  of  so 
much  importance,  as  well  as  of  respect  for  the  decisions  of  the  high- 
est court,  lead  us  to  hold,  in  the  absence  of  a  decision  directly  in  point  by 
our  own  Supreme  Court,  that  the  plaintiff  below  is  estopped  to  claim 
that  the  horse  was  worth  more  than  one  hundred  dollars. 

The  court  erred  in  sustaining  the  demurrer  to  the  first  defense. 

Judgment    reversed.    Demurrer    to    first    defense    overruled;  de- 
murrer to  second  defense  sustained,  and  cause  remanded. 
iohn  F.  Dye,  and  L.  F.  Limbert,  for  plaintiff  in  error. 
\  C  Milltff  and  AUread  &  Teegarden,  for  defeadant  in  error. 
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CONTEMPT— EXEMPTION—ATTORNEY  FEES. 

[Lucas  Circuit  Court,  October  13, 1897.] 
King,  Haynes  and  Parker,  JJ. 

Albert  W.  Pancost  v.  State  of  Ohio,  ex  rel.,  Etc. 

1.  Whether  Judgment  for  Alimony  is  within  Sec.  5640,  Rev.  Stat.  Querb? 

Whether  an  order,  in  a  divorce  suit,  for  the  payment  of  alimony,  with  provision 
"that  upon  default  of  payment  of  the  amount  herein  ordered,  for  five  sncos- 
sive  days,  execution  snail  issue  against  the  defendant  for  the  amount  remftin- 
ing  unpaid"  is  such  a  final  order  that  a  court  cannot  take  jurisdiction  of  it  to 
issue  an  order  for  contempt,  or  whether  it  be  such  an  order  as  comes  within 
sec  6640,  Rev.  Stat,  queref 

2.  Whether  Exemptions  to  Heads  of  Famiubs  are  AppucablbtoJodgments 
FOR  Alimony,  guere  f 

Whether  exemptions  allowed  to  heads  of  families  and  widows  in  sec  M3U,Rer. 
Stat,  are  applicable  to  actions  to  enforce  order  or  judgment  for  alimony, 
queref 

3.  Order  for  Payment  op  Money  or  Imprisonment,  when  cannot  be  Main- 
tained. 

An  order  in  contempt  proceedings  directing  a  man  who  has  a  wife  and  chili 
and  is  earning  only  |60  per  month,  who  has  no  other  propert^r,  and  it  appears 
that  all  his  earnings  are  required  in  the  proper  support  of  his  family,  to  pay 
$550  ( alimony)  with  costs  and  attorney  tees,  is  excessive,  and  he  cannot  be 
imprisoned  fbr  failure  to  comply  therewith.  Moreover,  there  is  no  authoritv 
requirin}^  such  person  tapay  attorney  fees,  but  whether  the  court  had  power 
to  require  him  to  do  so  or  not,  it  had  no  authority  to  order  that  he  be 
imprisoned  for  failure  to  pay  either  attorney  fees  or  costs  of  the  contempt 
proceeding. 

Haynes,  J. 

A  petition  in  error  is  filed  in  this  case  for  the  purpose  of  reversing 
the  action  of  the  court  of  common  pleas  in  a  certain  proceeding  in 
contempt. 

The  petition  of  the  relator  sets  forth  that — 

At  the  April  term  of  this  court,  1893,  the  plaintifiF,  then  Mary  E. 
Pancost,  by  the  consideration  of  said  court,  in  an  action  therein  pending 
wherein  Mary  E.  Pancost  was  plaintiff  and  Albert  W.  Pancost  was  defend- 
ant, obtained  a  decree  against  defendant,  a  part  of  which  is  in  words  and 
figiires  following,  to-wit: 

•*And  it  is  further  ordered,  adjudged  and  decreed  that  the  defendant, 
Albert  W.  Pancost,  shall  pay  to  the  said  plaintiff,  Mary  E.  Pancost,  for 
the  care,  custody  and  maintenance  of  each  of  said  minor  children,  Oliv^: 
Pancost  and  Leslie  Pancost,  the  sum  of  $675,  payable  at  the  rate  of 
$13.75  per  month  for  each  of  said  children,  payments  to  be  made  on  ti^e 
ist  and  15th  of  each  and  every  month  hereafter  until  the  full  sum  oi 
$675  has  been  paid,  for  the  care  and  maintenance  of  each  of  said  children. 
The  first  payment  to  be  made  as  of  July  i,  1893,  and  upon  default  of 
payment  of  the  amount  herein  ordered,  for  five  successive  days,  execution 
shall  issue  against  the  defendant  for  any  amount  remaining  unpaid." 

It  then  admits  the  payments  of  sums  up  to  a  certain  amount,  and 
says  that  since  that  time  the  defendant  has  wholly  failed  to  pay  the  re- 
maining amount  that  is  due.  Demurrers  were  filed  to  that  petition,  which 
were  overruled,  and  an  answer  was  filed,  in  which  the  defendant  stateo 
that  he  admitted  that  at  the  April  term  of  this  court,  1893,  Mary  E- 
Pancost  obtained  a  decree  of  divorce,  and  admits  the  decree  as  set  oat 
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And  answering  farther,  defendant  says  that  he  is  a  married  man, 
and  the  head  and  support  of  a  family  consisting  of  a  wife  and  one  child; 
that  he  is  not  the  owner  and  holder  of  a  homestead;  and  that  his  daily 
earnings  are  all  necessary  for  the  support  of  his  family.  Wherefore  de- 
fendant asks  that  said  charges  in  contempt  be  dismissed,  and  for  other 
and  proper  relief. 

An  order  having  been  made  to  which  I  will  refer  shortly,  the  defend- 
ant filed  a  motion  for  a  new  trial,  in  which  he  set  forth,  among  other 
things,  that  the  decision  of  the  court  was  contrary  to  law,  contrary  to 
the  evidence;  that  the  court  erred  in  the  admitting  of  evidence  and  in 
rejecting  evidence.  The  testimony  was  heard  of  Mr.  Hamilton,  who  was 
the  cashier  of  the  Milburn  Wagon  Co.,  and  of  Mary  E.  Lauder,  the 
divorced  wife,  and  of  himself,  and  certain  letters  were  introduced  in 
evidence.  Upon  the  hearing  of  the  evidence  and  the  argument  of 
counsel,  the  court  made  an  order  which  recites  the  original  decree,  and 
found  as  was  stated  therein,  that  certain  payments  had  been  made  on 
account  of  the  support  of  the  children,  but  found  that  certain  amounts 
ware  unpaid,  and  that  there  was  due  at  that  time  the  sum  of  '*$495.65, 
and  of  interest  the  sum  of  )i8.4[,  and  of  installment  not  yet  due  there 
remains  to  be  paid  of  that  for  the  month  of  August,  1897,  the  sum  of 
$10.65.** 

And  the  court  further  finds  that  the  said  Albert  W.  Pancost  is  guilty 
of  contempt  of  this  court,  as  in  said  charges  set  forth,  and  said  contempt 
consists  in  the  omission  to  do  acts  which  it  is  yet  in  his  power  to  perform. 

Wherefore  it  is  considered  by  the  court  that  the  said  Albert  W. 
Pancost  be  committed  to  the  county  jail  of  Lucas  county,  and  therein 
confined  until  he  shall  have  fully  complied  with  the  order  of  the  court  in 
the  case  of  said  Mary  A.  Pancost  v.  Albert  W.  Pancost,  rendered  at  the 
April  term  of  this  court,  A.  D.,  1893,  so  far  as  the  same  relates  to  the 
payment  by  the  said  Albert  W.  Pancost  to  the  said  Mary  A,  Pancost  of 
money  for  the  support  and  maintenance  of  Olive  Pancost  and  Leslie 
Pancost,  children  of  said  Albert  W.  and  Mary  A.  Pancost,  and  until  he 
pay  the  costs  of  this  proceeding,  including  a  fee  of  $25  each,  to  James 
M.  Brown  and  John  Berry,  attorneys,  heretofore  by  the  court  appointed 
to  prefer  charges  herein  against  said  defendant,  which  he  is  hereby 
ordered  to  pay;  and  it  is  further  ordered  that  an  order  of  commitment 
issue  to  the  sheriiff  of  Lucas  county  in  accordance  herewith. 

The  proceeding  is  had  under  sec.  5640,  Rev.  Stat. : 

A  person  guilty  of  any  of  the  following  acts  may  be  punished  as  for 
a  contempt: 

I.  Disobedience  of,  or  resistance  to,  a  lawful  writ,  process,  order, 
rule,  judgment,  or  command  of  a  court  or  an  officer. 

And  it  is  under  that  first  clause  that  the  proceedings  are  had.  Sec- 
tion 5644  provides — 

Upon  the  day  fixed  for  the  trial  the  court  shall  proceed  to  investi- 
gate the  charge,  and  shall  hear  any  answer  or  testimony  which  the 
accused  may  make  or  o£fer. 

Section  5646.  When  the  contempt  consists  in  the  omission  to  do  an 
act  which  is  yet  in  the  power  of  the  accused  to  perform,  he  may  be  im* 
prisoned  until  he  performs  it. 

Argument  has  been  made  before  the  court  as  to  whether  the  court 
had  jurisdiction  to  issue  this  order  under  sec.  5640,  for  the  reason  that 
it  was  claimed  that  the  order  so  made  was  a  final  judgment  and  not  prop- 
erly an  order  of  coart     That  part  of  the  order  in  the  original  proceed- 
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ings  on  which  it  was  based,  provided  that  he  should  pay  $675,  "and 
upon  default  of  payment  of  the  amount  herein  ordered  for  five  successive 
days,  execution  shall  issue  against  defendant  for  any  amount  remaining 
unpaid.*'  It  is  claimed  on  behalf  of  the  relator  that  this  was  an  order 
pure  and  simple,  and  is  distinguishable  from  the  judgment  which  is  ren- 
dered for  alimony  in  favor  of  the  wife. 

Section  5696,  Rev.  Stat.,  provides:  "The  granting  of  the  divorce, 
and  the  dissolution  of  the  marriage,  shall  in  nowise  affect  the  legitimacy 
of  the  children  of  the  parties  thereto;  and  the  court  shall  make  such 
order  for  the  disposition,  care,  and  maintenance  of  the  children,  if  there 
are  any,  as  is  just  and  reasonable." 

Section  5699,  Rev.  Stat.,  defines  the  rights  of  the  parties  when  a 
divorce  is  granted  by  reason  of  the  aggression  of  the  husband,  and  it  is 
provided,  among  other  things,  that  property  may  be  allowed  to  the  wife 
ioT  alimony,  or  it  may  allow  alimony  in  real  or  personal  property,  or 
4)oth,  **or  by  decreeing  to  her  such  sum  of  money  payable  either  in  gross 
or  in  installments,  as  the  court  deems  just  and  equitable." 

Now  whether  this  be  such  a  final  order  that  a  court  cannot  take  *ju- 
risdiction  of  it  to  issue  an  order  for  contempt,  or  whether  it  be  such  an 
order  as  comes  within  the  first  section  of  sec.  5640,  Rev.  Stat.,  we  shall 
not  decide  today.  We  leave  that  open  for  future  consideration  and 
future  decision,  if  the  necessity  shall  ever  arise  for  deciding  it. 

Inquiry  was  made  of  counsel  whether  the  exemptions  allowed  to 
heads  of  families  and  widows  in  sec.  5430,  Rev.  Stat.,  were  applicable  to 
a  case  of  this  kind.     That  provides  that — 

Every  person  who  has  a  family,  and  every  widow,  may  hold  the  fol- 
lowing property  exempt  from  execution,  attachment,  or  sale,  for  any  debt, 
damages,  fine,  or  amercement,  to-wit: 

6.  The  personal  earnings  of  the  debtor,  and  the  personal  earnings 
of  his  or  her  minor  child  or  children,  for  three  months,  when  it  is  made 
to  appear,  by  the  affidavit  of  the  debtor,  or  otherwise,  that  such  earnings 
are  necessary  to  the  support  of  such  debtor,  or  of  his  or  her  family;  and 
such  period  of  three  months  shall  date  from  the  time  of  issuing  any  at- 
tachment or  other  process,  the  rendition  of  any  judgment,  or  the  making 
of  any  order,  under  which  the  attempt  may  be  made  to  subject  such  earn- 
ings to  the  payment  of  a  debt. 

The  Supreme  Court,  in  Conrad  v.  Everich,  50  O.  S.,  476,  had  under 
consideration  the  question  whether  a  judgment  for  alimony  was  a  judg- 
ment that  became  a  lien  upon  lands,  and  discusses  a  little  this  question  of 
debt.     I  read  from  page  481. 

It  is  contended  in  argument  that  alimony  is  not  a  debt,  and  if  not, 
that  it  is  difficult  to  see  how  it  is  a  lien  unless  expressly  made  so  by  the 
court.  But,  in  Lockwood  v.  Crum,  34  O.  S.,  i,  it  is  well  said  by  Boyn- 
ton,  J.,  in  delivering  the  opinion  of  the  court:  '*The  claim  for  alimony 
rests  on  the  common  law  obligation  of  the  husband  to  support  the  wife 
:q  a  manner  suitable  to  his  condition  and  station  in  life  during  the  exist- 
ence of  the  marriage  relation.  And  this  obligation  is  as  binding  after  the 
commisnon,  by  the  husband,  if  a  marital  offense  entitling  the  wife  to  a 
d:Torce  as  before.  In  respect  to  such  obligations  she  may  well  be  held 
CO  be  a  creditor  of  the  husband."  In  Chase  v.  Chase,  105  Mass.,  385,  it 
W3S  held  that  a  judgment  for  alimony  in  the  case  of  a  divorce  a  vinculo, 
or  from  bed  and  board,  creates  a  debt  of  record  in  favor  of  the  wife,  and 
that  she  is  entitled,  as  a  creditor,  to  impeach  a  conveyance  made  by  hin. 
with  intent  to  defraud  her.  It  is  said  by  the  Supreme  Court  of  the  united 
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States,  in  Barber  v.  Barber,  21  How.,  582,  595,  that  when  the  court  hav- 
ing: jurisdiction  of  lier  suit,  allows  the  wife  from  her  husband's  means,  by 
way  of  alimony,  a  suitable  maintenance  and  support,  *Mt  becomes  a  judi, 
cial  debt  of  record  against  the  husband;  and  it  is  as  much  a  debt  of  record- 
until  the  decree  has  been  recalled,  as  any  other  judgment  for  money  is.'* 
And  if  the  duty  of  the  husband  to  provide  proper  maintenance  and  sup- 
port for  his  wife,  before  and  after  a  decree  of  divorce,  is  not  techanically 
a  debt,  it  is,  nevertheless,  a  paramount  obligation  springing  out  of  a 
sacred  relation,  which,  when  it  has  passed  into  judgment,  should,  as 
such,  carry  with  it  the  well  known  binding  force  that  attaches  to  judg- 
ments at  law. 

In  Pretzinger  v,  Pretinzinger,  45  O.  S.,  452,  T  read  from  the  syllabus: 

**The  obligation  of  the  father  to  provide  reasonably  for  the  support 
of  his  minor  child,  until  the  latter  is  in  a  condition  to  provide  for  his  own 
support,  is  not  impaired  by  a  decree  which  divorces  the  wife  a  vinculo, 
on  account  of  the  husband's  misconduct,  gives  to  her  the  custody,  care 
and  nurture  of  the  child,  and  allows  her  a  sum  of  money  as  alimony,  but 
with  no  provision  for  the  child's  support. 

"The  mother  may  recover  a  reasonable  compensation  from  the 
father,  for  necessaries  furnished  by  her  to  the  child  after  such  decree, 
and  may  maintain  an  original  action  for  such  compensation  against  the 
father,  in  a  court  other  than  that  in  which  the  divorce  was  granted. " 

That  case  differs  from  the  case  at  bar  in  this:  that  here  there  was 
this  allowance  to  the  wife  for  the  support  and  maintenance  of  these 
minor  children;  so  that  obligation,  so  far  as  this  case  is  concerned,  is 
carried  into  that  order,  or  judgfment,  if  it  be  a  judgment  (for  it  seems  to 
have  the  form  of  a  judgment),  in  that  it  allows  execution  to  be  issued 
upon  it,  upon  the  non-payment  of  the  sums. 

But  whether  or  no  the  exemption  should  be  held  to  apply  in  a  case  of 
this  kind,  or  in  this  particular  case,  we  shall  not  definitely  decide,  for 
the  reason  that  we  do  not  think  it  is  necessary.  At  the  same  time  it  will 
be  seen  by  the  decision  of  the  Supreme  Court  that  it  might  be  very  proper 
to  take  it  into  consideration  when  we  come  to  consider  the  question  of 
the  property  that  the  plaintiff  has  with  which  to  meet  this  obligation 
which  is  imposed  upon  him  by  this  order.  We  think,  however,  that  this 
order  was  not  made  within  the  meaning  of  the  statute  which  I  have  read: 
*'When  the  contempt  consists  in  the  omission  to  do  an  act  which  is  yet 
in  the  power  of  the  accused  to  perform,  he  may  be  imprisoned  until  he 
performs  it.** 

Now  it  will  be  observed  that  the  order  directed  him  to  pay  the  sum 
of  $495  and  f  18.41  of  interest,  and  he  was  further  directed  to  pay  $50 
as  attorneys*  fees,  and  was  directed  to  pay  the  costs  of  the  contempt 
proceedings.  In  our  judgment  the  testimony  clearly  shows  that  he  was 
not  in  a  condition  or  had  he  the  power  at  that  time  to  perform  the  order. 
The  testimony  shows  that  he  had  during  the  previous  year  been  earning 
at  the  rate  of  $100  a  month,  and  that  since  the  ist  of  January  last,  and 
up  to  July  12,  when  the  order  was  made,  he  had  been  earning  about  $60 
a  month  or  a  little  over.  Some  of  the  testimony  shows  that  for  the 
ordinary  necessities  of  the  house,  such  as  living,  light,  fuel,  etc.,  it  was 
costing  him  $40  a  month.  He  had  other  incidental  expenses,  which 
practically  left  him  at  the  end  of  each  month  without  any  money  arising 
from  his  earnings  durine  the  month.  And  it  further  appears  that  he  had 
DO  other  property  which  was  available  to  pay  this  amount.  It  is  true 
that  he  had  some  interest  in  property  in  South  Carolina,  in  real  estate, 
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but  it  was  then  out  of  his  possession,  under  some  arrangement  whereby 
the  use  and  income  of  it  should  go  to  pay  certain  liens  upon  it,  and  also 
to  make  certain  improvements  upon  it,  for  which  a  power  of  attorney  had 
been  executed  to  his  brother,  who  was  carrying  out  the  arrangement.  So 
at  the  time  this  order  was  made  the  defendant  had  no  money  whatever 
applicable  to  the  payment  of  this  amount.  Defendant  was  a  married 
man,  as  he  sets  up  in  his  answer,  and  says  he  had  one  child,  which  I  suppose 
is  a  child  by  his  subsequent  marriage.  At  any  rate  he  was  a  married 
man,  was  keeping  house,  and  he  was  lawfully  married — that  is,  he  had  a 
right  to  marry.  And  he  was  bound  to  support  that  wife  and  maintain  her 
according  to  his  circumstances.  He  was  also  bound  to  maintain  his 
children,  either  through  the  order  that  had  been  made  by  the  court,  or 
independent  of  that  order,  under  his  general  liability  to  support  his 
children.  If  an  or'ler  had  been  made  for  some  limited  amount,  so  that 
he  could  fairly  lay  aside  some  little  sum  from  his  earnings,  aside  from  the 
question  of  exemptions,  it  would  present  a  very  different  question.  To 
impose  upon  him  the  duty  of  paying  this  amount — the  sum  of  $550 — and 
the  costs  of  this  court,  we  think  was  an  excessive  order,  from  the  testi- 
mony of  the  case. 

In  regard  to  the  attorneys'  fees  we  are  unable  to  find  any  authority 
for  the  court  directing  their  payment.  But  whether  the  court  was  author- 
ized to  do  ttiat  or  not,  weareclearly  of  the  opinion  that  he  had  no  author- 
ity to  order  this  man  to  be  imprisoned  at  that  time  for  the  payment  of 
those  attorneys*  fees,  nor  for  the  payment  of  the  costs  made  in  the  con- 
tempt proceedings.  In  support  of  that  we  cite  a  case  from  80  Mo.,  447. 
I  read  from  the  syllabus: 

''Petitioner  was  found  guilty  by  the  circuit  court  of  Jackson  county, 
of  contempt  in  wilfully  violating  its  restraining  order,  by  removing  and 
refusing  to  return  certain  fixtures  in  controversy  in  a  pending  civil  suit, 
and  was  adjudged  to  pay  the  adversary  party  therein  $150,  as  costs  and 
expenses  incurred  by  the  latter  in  the  contempt  proceedings;  also  to 
pay  a  fine  of  $500  and  that  he  restore  the  property  mentioned  in  the  order 
and  be  committed  to  jail  until  he  paid  said  sums  of  money  and  returned 
the  property.  Held,  that  so  much  of  the  judgment  of  the  court  as  re- 
lated to  the  payment  of  the  fine  and  the  $150  was  illegal  and- void.  *' 

The  case  is  a  lengfthy  one  and  discusses  many  questions  under  their 
statutes;  but  where  they  hold  that  he  might  be  imprisoned  for  not  return- 
ing the  property,  they  say: 

**Here  the  court  had  jurisdiction,  and  the  imprisonment  of  the  peti- 
tioner until  he  should  comply  with  the  order  of  the  court,  was  warranted 
by  law.  After  he  shall  have  restored  the  goods  the  prisoner  will  be 
entitled  to  his  discharge,  the  other  requirements  of  the  judgment  being 
nullities.  Feeley's  case,  12  Cush.,  598;  People  v.  Markham,  7  Cal., 
208." 

For  these  reasons  the  judgment  of  the  court  will  be  reversed,  and  the 
defendant  be  discharged,  and  the  case  be  remanded  to  the  court  of  com- 
mon pleas. 

Horace  Merrill^  for  plaintiff  in  error. 

/.  W.  &  W.  F.  Brown  zn^John  Berry ^  for  defendant  in  error. 
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LEASE— STATUTE  OF  FRAUDS. 

[Lncas  Circuit  Court,  October  16, 1897.] 
King,  Haynes  and  Parker,  JJ. 

Henry  M.  Strong  et  al.  v.  Theodore  Schmidt. 

1.  Holding  over  is  under  Former  Contract,  when. 

Where  a  tenant,  in  possession  under  a  written  lease,  refuses  to  sign,  a  new  one, 
not  being  satisfied  with  its  terms,  and  make  another  proposition,  which  prop- 
osition the  landlord  refuses  to  accept,  a  holding  over  is  under  the  former 
contract,  from  year  to  year. 

2.  Rights  of  Landlord  not  Affected  by  Surrender  without  Agreement. 

The  rights  of  the  landlord,  under  such  lease  and  holding  over,  are  not  affected 
by  a  subsequent  abandonment  of  the  premises  by  the  tenant  or  a  surrender 
without  agreement 

3.  Landlord  may  take  Possession  and  offer  Premises  for  Rent. 

A  landlord  may  take  charge  of  premises  which  a  tenant  has  illegally  vacated  or 
surrendered,  and  may  offer  them  for  rent,  without  defeating  his  right  to  re- 
cover from  such  tenant. 

4.  Claim  for  Rent  is  Barred  by  Six  Years*  Statute  op  Limitations. 

The  fact  that  the  landlord  did  not  commence  an  action  until  after  sixty  days 
subsequent  to  the  termination  of  the  year  is  uo  defense  to  a  claim  for  the 
rent,  for  such  action  is  only  barred  by  the  six  years'  statute  of  limitations. 

Haynes,  J. 

This  case  is  here  upon  a  petition  in  error.  It  has  been  here  once 
before,  and  is  reported  in  7  O.  C.  D.,  233.  The  case  went  back  to  the 
court  of  common  pleas  for  a  new  trial,  and  was  tried  again,  and  now 
comes  back  the  second  time,  the  lower  court  having  followed  the  opinion 
of  the  circuit  court  in  regard  to  certain  points,  and  charging  anew  on 
some  other  points. 

The  testimony  as  set  forth  in  the  record,  shows  that  Schmitt  was  in 
possession  of  the  premises  under  a  lease  from  the  plaintiffs  for  a  year. 
Near  the  close  of  that  year  certain  matters  transpired  between  the  parties. 
Schmitt  claimed  that  while  he  had  agreed  by  the  lease  to  pay  $6oo  per 
annum,  in  fact  he  was  to  pay  only  $550.  As  the  lease  was  approaching 
its  completion,  a  new  lease  was  written  for  another  year,  which  was  sent 
to  him.  and  he  declined  to  sign  it.  On  or  about  August  31,  1893,  he 
wrote  to  Pomeroy  &  Son  a  letter  in  which  he  said,  *'In  looking  over  my 
lease  I  find  it  reads  for  one  year.  Under  your  present  conditions  I  do 
not  wish  to  renew  the  same  for  one  year,  but  will  rent  by  the  month." 
The  next  morning  Pomeroy  &  Son  answered  him  as  follows: 

The  owners  of  the  Law  building  decline  your  proposition.  If  it  will 
be  any  convenience  to  you,  we  will  renew  your  lease  until  April  or  May 
I,  '94.  but  otherwise  they  wish  the  contract  fulfilled  as  it  stands.  They 
do  not  see  any  great  excuse  for  your  arrears  of  rent,  and  request  a  settle- 
ment without  delay. 

That  is  all  that  occurred  between  the  plaintiff  and  the  defendant 
prior  to  the  expiration  of  the  written  lease,  and  Schmitt  continued  to 
hold  possession  of  the  premises,  and  paid  rent  at  the  rate  of  $50  a  month. 
He  continued  in  possession  of  the  premises  down  to  about  March  15,  the 
next  spring — 1895,  and  on  March  i,  he  wrote  a  letter  as  follows: 
"George  E.  Pomeroy  &  Son, 

*' Gentlemen:  I  hereby  notify  you  that  I  will  vacate  room  No.  310, 
Superior  street,  by  March  31,  1895." 
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No  attention  was  paid  to  that  letter,  and  on  March  30  he  wrote  to 
them  enclosing  the  key  in  the  letter  and  patting  it  through  the  door  of 
the  office  room,  where  it  was  found  in  the  morning.  His  letter  was  as 
follows: 

**Mess.  Geo.  E.  Pomeroy  &  Son, 

** Dear  Sirs:  Herewith  I  hand  you  the  keys  to  your  room  No.  310 
Superior  street,  which  I  have  this  day  vacated.  Mr.  Brumback  tells  me 
that  he  has  arranged  with  you  to  leave  the  wire  screen  partitions  belong- 
ing to  The  Mutual  Aid  Building  &  Loan  Co.  in  the  room  until  such  time 
as  you  may  notify  the  company  to  take  them  out.  Any  arrangement  you 
have  made  with  Mr.  Brumback  does  not  concern  me  in  any  manner." 

The  key  was  passed  over  to  the  janitor,  and.  in  a  short  time  after- 
wards, the  testimony  shows,  there  was  placed  in  the  window  a  notice  for 
rent,  but  no  rental  was  made  of  the  premises.  At  the  close  of  the  month 
of  April  a  demand  was  made  upon  Schmitt  by  the  plaintifiFs  for  a  month's 
rent,  which  was  not  paid.  At  the  expiration  of  the  month  of  May,  on 
the  ist  of  June,  a  demand  was  again  made  for  that  rent  and  in  addition 
for  $50  May  rent  and  that  was  not  paid,  and  thereupon  suit  was  brought 
for  two  months'  rent,  and  subsequently  another  suit  was  brought,  and 
the  two  consolidated,  for  rent  down  to  September  i,  which  was  the  close 
of  the  year.  This  testimony  was  oflfered,  most  of  it  subject  to  the  ex- 
ception of  defendant's  attorneys,  and  at  the  conclusion  of  the  trial  the 
court  submitted  to  the  jury  the  question  v^hich  is  stated  as  follows: 

The  defendant  claims  that  he  held  possession  of  this  property  as  a 
tenant  of  the  plaintiffs  until  the  ist  of  September,  1895;  but  his  contention 
is  that  he  did  not  hold  over  under  the  terms  of  the  written  lease  from  year 
to  year,  after  the  expiration  of  that  lease  on  the  ist  day  of  September, 
1893.  And  th^  burden  is  upon  the  defendant  in  this  case  to  show,  by 
a  preponderance  of  the  evidence,  that  there  was  a  change  in  the  tenancy 
after  the  expiration  of  the  written  lease  on  September  i,  1893,  or  at  that 
time.  When  a  tenant,  with  the  consent  of  his  landlord,  express  or  im- 
plied, holds  over  his  term,  the  law  implies  a  continuation  of  the  original 
tenancy  upon  the  same  terms  and  conditions,  in  the  absence  of  any  other 
contract  or  agreement  between  the  parties.  The  fact  of  holding  over 
after  the  expiration  of  the  written  lease,  and  entering  upon  another  year, 
raises  the  presumption  that  such  holding  over  is  in  accordance  with  the 
terms  of  the  written  lease,  or  former  tenancy;  and  where  the  terms  of 
the  former  tenancy  is  one  year,  as  it  was  in  this  case,  if  there  is  no  other 
contract  or  agreement  or  understanding  between  the  parties,  the  tenant 
is  held  for  another  year,  at  the  same  rent  that  he  was  theretofore  paying. 
This  presumption  which  the  law  raises  in  the  case  is  one  that  may  be 
-ebutted  by  provmg  the  real  contract  or  understanding,  if  there  was 
one. 

The  matter  seems  to  have  been  submitted  by  the  court  upon  the 
theory  that  the  defendant  having  said  that  he  would  not  hold  under  that 
contract  or  agree  to  the  terms  of  the  former  lease,  that  that  terminated 
the  lease  entirely,  and  he  became,  perhaps,  a  tenant  from  month  to  month 
or  some  shorter  term,  and  that  he  had  a  right  to  leave  at  any  time  he  saw 
fit  to  do  so ;  and  the  question  is,  whether  that  was  error  on  the  part  o^ 
the  court. 

It  is  well  established  in  Ohio,  we  think;  it  is  well  established  by  the 
terms  of  the  law  generally  in  other  states;  it  is  the  common  law  of 
England,  as  we  understand  it,  where  a  party  is  in  possession  of  premises 
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for  a  year  under  a  written  lease,  and  hold  over,  if  the  landlord  recognizes 
that  holding  over  by  receiving  rent  of  him,  that  that  creates  a  new 
tenancy  for  another  year,  or  from  year  to  year,  and  that  tenancy  is  to  be 
terminated  only  by  a  written  notice  by  either  party  at  or  near  the  expira- 
tion of  the  lease.  At  common  law  six  months*  notice  was  required.  We 
had  that  question  before  us  at  the  last  term.  A  majority  of  the  court 
held  that  it  was  sufficient  to  give  only  reasonable  notice.  It  is  held  by 
the  Supreme  Court  of  this  state  in  Armstrong  v.  Kattenhorn,  ii  Ohio, 
27a,  that  where  a  party  being  in  possession  of  premises  under  a  lease,  in 
order  to  make  new  contract  that  shall  be  binding  between  the  parties, 
that  contract,  under  the  statute  of  frauds,  must  be  in  writing,  or  if  it  is 
a  verbal  contract,  that  there  must  be  such  a  change  of  possession  referable 
to  that  new  contract  as  will  take  the  case  out  of  the  statute  of  frauds. 
The  last  reference  to  that  case  that  I  know  of  in  the  reports  of  this  state- 
is  Myers  v.  Cross  well,  45  O.  S.,  543.  There  is  a  discussion  there  of  the 
law  in  regard  to  the  statute  of  frauds  and  the  part  performance  necessary 
to  take  the  case  out  of  the  statute.  At  page  548,  quoting  from  Pomeroy 
on  Specific  Performance  of  Contracts,  the  court  says: 

''A  plaintiff  cannot,  in  the  face  of  the  statute  prove  a  verbal  contract 
by  parol  evidence  and  then  show  that  it  has  been  partly  performed.  This 
course  of  proceeding  would  be  a  virtual  repeal  of  the  statute.  He  must 
first  prove  acts  done  by  himself  on  his  behalf  which  point  unmistakably 
to  a  contract  between  himself  and  the  defendant,  which  cannot,  in  the 
ordinary  course  of  human  conduct  be  accounted  for  in  any  other  manner 
than  as  having  been  done  in  pursuance  of  a  contract,  and  which  could  not 
have  been  done  without  an  existing  contract;  and  although  these  acts  of 
part  performance  cannot  of  themselves  indicate  all  the  terms  of  the  agree- 
ment sought  to  be  enforced,  they  must  be  consistent  with  it  and  in  con- 
formity with  its  provisions  when  these  shall  have  been  shown  by  the 
subsequent  parol  evidence.  It  follows  from  this  invariable  rule,  that  acts 
which  do  not  unmistakably  point  to  a  contract  existing  between  the 
parties,  or  which  can  be  reasonably  accounted  for  in  some  other  manner 
than  as  having  been  done  in  pursuance  of  a  contract  do  not  constitute  a 
part  performance  sufficient  in  any  case  to  take  it  out  of  the  operation  of 
the  statute,  even  though  a  verbal  agreement  has  actually  been  made  be- 
tween the  parties." 

*'In  this  state  it  has  been  held  Mf  possession  be  relied  upon  it  must 
be  clearly  referable  to  the  contract,  and  be  delivered  and  held  in  per- 
foroiance  of  it.  •  Possession  must  give  the  contract  life,  and  if  they  can 
possibly  be  separated  the  parol  agreement  perishes  under  the  operation 
of  the  statute.  Hence  if  the  possession  can  be  referred  to  any  other 
source  than  the  parol  contract  which  it  is  claimed  to  support,  even  to 
the  wrongful  act  of  the  party  in  possession  or  to  a  different  contract  the 
statute  applies.'  " 

The  testimony  clearly  shows  that  the  defendant  was  in  possession 
under  a  written  lease.  He  refused  to  sign  a  new  lease  for  the  reason  that 
he  was  not  satisfied  with  its  terms.  He  wrote  a  letter  to  the  other 
parties,  saying  that  he  would  hold  from  month  to  month,  and  stated  that 
orally,  perhaps  to  the  agent.  The  parties  themselves,  instead  of  consent- 
ing to  that,  answered  that  they  would  not  consent.  So  that  we  have  thtf 
terms,  so  far  as  any  writing  is  concerned.  We  have  a  proposition  to  hold 
on  different  terms,  with  a  refusal  on  the  part  of  the  landlord,  and  under 
that  state  of  facts  the  defendant  continued  in  possession.  There  wa<:  no 
change  in  possession,  nor  did  the  landlord  in  any  manner  or  form  recog- 
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nize  that  there  was  a  holding  over  under  different  terms  than  those  of  the 
lease.  We  see  no  reason  whatever  why  the  statute  of  frauds  does  not 
apply  here,  and  we  think  that  all  the  evidence  in  regard  to  the  state- 
ments made  by  the  defendant  as  to  how  he  would  hold  or  in  what  manner 
was  entirely  irrelevant  and  illegal. 

The  rule  of  law  is — it  is  said  that  the  presumption  of  law  is,  that 
he  holds  under  the  former  contract  from  year  to  year.  The  language  is 
varied  by  different  courts  in  delivering  the  opinions:  By  some  it  is  said 
to  be  a  ^*presumption,'*  by  some  it  is  said  to  be  an  "implied  contract," 
and  by  some  it  is  said  to  be  a  "constructive  contract;'*  but  no  matter 
what  it  is  called,  the  law  clearly  is  that  where  the  party  has  continued  ia 
possession  after  the  termination  of  a  year's  lease  and  the  landlord  has 
accepted  rent  from  him,  that  the  lease  holds  for  another  year,  and  that 
the  same  is  binding  and  obligatory  upon  both  parties,  as  it  would  be  if  re- 
executed.  The  landlord  can  evade  it  only  at  the  expiration  of  the 
year,  nor  can  the  tenant  leave  possession  of  the  premises..  He  is  like- 
wise bound  to  pay  rent  for  the  year.  If  he  chooses  to  leave  the  premises, 
his  obligation  still  remains  to  pay.  It  is  a  binding  contract.  That  con- 
tract can  only  be  set  aside  in  some  manner  that  has  reference  to  the  law 
of  the  land.  There  are  two  and  perhaps  three  ways  in  which  it  can  be 
set  aside:  A  new  contract  may  be  made,  and  there  may  be  a  surrender 
of  the  premises;  but  the  new  contract,  in  order  to  be  binding,  must  be 
either  a  contract  in  wilting  under  the  statute  of  frauds,  or  it  must  be,  if 
a  parol  contract,  in  puisuance  of  a  change  of  possession,  as  the  Supreme 
Court  has  said,  which  makes  a  new  and  binding  contract. 

It  is  said  that  there  was  a  surrender  of  the  premises.  I  should  say 
here  at  the  outset  that  no  surrender  was  pleaded  whatever.  Two  de- 
fenses only  were  set  up  in  the  pleadings— one  that  there  was  a  contract 
from  month  to  month,  and  another  that  there  was  a  new  contract  made 
as  a  settlement  of  some  suit  that  was  pending,  and  that  at  the  expiration 
of  the  time  the  defendant  went  out  and  the  landlord  took  possession  of 
the  premises,  and  gave  notice  of  a  desire  to  rent  them      The  court  says: 

The  question  as  to  whether  there  was  a  surrender  of  the  premises 
by  the  defendant  to  the  plaintiffs,  and  an  acceptance  of  that  surrender  by 
the  plaintiffs,  has  been  discussed  in  argument,  with  reference  to  the 
evidence  in  the  case.  If  a  tenant  voluntarily  abandons  premises  during 
the  term  without  the  authority  of  the  landlord,  or  sufficient  cause,  he  is 
not  relieved  from  the  payment  of  rent.  The  landlord  may  take  posses- 
sion and  re-rent,  and  credit  the  first  lessee  with  the  proceeds  which  he 
may  receive  by  re-renting  the  property;  but  if  the  landlord  consents  to 
the  abandonment,  or  if  the  abandonment  is  for  sufficient  cause,  the  ten- 
ant will  be  discharged  from  its  payment.  It  is  claimed  in  this  case,  on 
the  part  of  the  plaintiffs,  that  when  Mr.  Schmitt  abandoned  the  room, 
moved  out  of  it,  and  sent  the  key  to  the  agent  of  the  plaintiffs,  he  simply 
abandoned  the  room;  that  he  did  it  without  the  consent  of  the  plaintiffs, 
and  that  they  were  not  bound,  or  their  rights  were  not  affected  by  his 
action  in  the  matter.  The  plaintiff's  rights  are  not  affected  by  such 
abandonment  unless  he  consented  to  the  abandonment.  A  surrender  of 
the  tenant,  a  turning  over  of  his  estate  to  the  landJord,  cannot  be  done 
by  the  tenant  without  the  acquiescence  of  the  landlord.  A  surrender 
must  be  by  agreement.  The  minds  of  the  pirties  must  meet,  or  they 
must  so  conduct  themselves  as  that  they  are  held  to  a  meeting.  It  is 
essential  to  a  surrender  that  there  be  an  acceptance  of,  a  surrender  of, 
the  interest.     A  leasehold  interest  in  property  cannot  be  one  sided.     And 
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you  must  determine  from  the  evidence  in  this  case  what  the  facts  are 
with  reference  to  this  branch  of  the  case,  if  you  come  to  a  consideration 
of  this  branch  of  the  case. 

As  I  have  said,  there  was  no  surrender  pleaded — no  issue  made  upon 
that.  The  matter  was  submitted  to  the  court,  and  went  to  the  jury 
under  this  part  of  the  charge  that  I  have  read.  We  said  in  deciding  this 
case  before  that  a  writing  was  not  necessary  for  the  surrender  of  the 
premises.  This  arises  from  a  peculiar  formation  of  the  statute  of  frauds. 
In  England  the  statute  was  in  substance  that  there  should  be  no  grant 
of  any  premises  by  way  of  lease,  nor  surrender,  except  it  was  in  writing, 
ana  the  surrender  had  to  be  accompanied  with  the  same  formalities  in 
regard  to  making  it  that  a  written  lease  or  grant  was.  The  language  of 
the  statute  in  this  state  is  that  there  shall  be  no  grant  of  lease,  and  the 
word  ^'surrender"  is  left  out  entirely.  So  that  there  may  be  a  surrender 
by  parol,  but  that  surrender  must  be  a  surrender  in  fact,  and  not  an 
agreement  to  surrender.  An  agieement  to  surrender  must  be  in  writing 
to  order  to  be  valid.  Under  the  sec.  4199  of  the  statute  of  frauds  which 
requires  that  a  contract  in  regard  to  land  must  be  in  writing,  an  agree- 
ment to  make  a  future  surrender  must  be  in  writing;  but  an  oral  agree- 
ment  to  surrender  accompanied  by  an  actual  change  of  possession,  as  a 
termination  of  the  contract  of  lease,  accepted  by  the  grantor  would  take 
the  contract  out  of  the  statute  and  be  valid  as  a  surrender. 

On  credence  of  this  branch  of  the  case  I  shall  have  nothing  to  say, 
except  that  the  tenant  abandoned  these  premises,  and  went  off  and  left 
them,  saying  to  the  landlord  "I  won't  have  anything  further  to  do  with 
them."  He  takes  the  key  and  puts  i^  in  a  letter,  and  leaves  it  in  the 
office  of  the  agent — in  fact,  left  it  in  the  door  of  the  office.  Mr. 
Pomeroy,  as  agent  of  the  landlord,  took  it  and  handed  it  over  to  the 
janitor,  and  subsequently  put  in  the  window  a  notice  to  rent;  but  no- 
where did  he  accept  the  surrender  of  the  premises.  The  landlord  held  the 
tenant  for  the  rent,  demanded  the  rent,  and  then  demanded  it  again,  and 
when  a  refusal  was  had,  he  commenced  an  action.  It  is  said  he  did  not 
commence  until  sixty  days  after  the  termination  of  the  year;  he  had  six 
years  m  which  to  commence  an  action,  if  he  had  a  cause  of  action,  under 
the  statute  of  limitations.  What  was  the  duty  of  the  landlord?  Was  it 
not  to  take  care  of  the  premises?  The  tenant  had  gone  and  left  them. 
It  was  perfectly  proper  for  the  landlord  to  offer  the  premises  for  rent, 
and  if  he  rented  them — got  anything  for  them — to  credit  the  tenant. 
The  fact  that  the  key  was  left  does  not  amount  to  anything,  or  tend  to 
prove  anything. 

We  think  the  court  erred  in  submitting  these  two  propositions  to  the 
jury.  We  think  it  would  have  been  proper  for  the  court  at  the*  termina- 
tion of  the  evidence  to  have  directed  a  verdict  for  the  plaintiffs.  We 
think  the  evidence  should  have  been  ruled  out.  We  think  there  is  no 
defense  upon  the  testimony  offered  to  the  claim  of  the  plaintiffs  for  this 
rent. 

The  judgment  of  the  court  of  common  pleas  is  reversed. 

C  W.  Everett^  for  plaintiffs  in  error. 

Httrd,  Brumback  &  Thatcher^  for  defendant  in  error. 
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INDEPENDENT  CONTRACTOR— NEGLIGENCE. 

[Lucas  Circuit  Court,  January  25, 1898.] 
King,  Hajnes  and  Parker,  JJ. 

Cathbrinb  S.  Pishbr  V.  Washington  W.  Tryon,  Gborgb  B. 

SCHULTZ  AND  ThB  TOLBDO  TrANSPBR  CO. 

1.  Aixegations  in  a  Plbadino  arb  Taken  as  Conci,usivb  as  Against  the 
Pz^eadbr. 

The  allegations  of  a  party  in  his  pleadings  in  a  case  are  to  be  taken  as  conclu- 
sive against  him. 

2.  Nbgi«igbnck  op  Independent  Contractor,  Liabiutv  for. 

Ordinarily  and  as  a  general  rule,  one  who  causes  work  to  be  done  is  not  liable 
for  injuries  that  result  from  carelessness  in  its  performance  b^  the  employees 
of  an  independent  contractor  to  whom  he  has  let  the  work  without  reserving 
to  himself  any  control  over  the  execution  of  it,  but  that  principle  has  no 
application  wnen  the  injury  is  one  that  might  have  been  anticipated  as  a 
direct  or  probable  consequence  of  the  performance  of  the  work  contracted 
for,  if  reasonable  care  is  omitted  in  the  course  of  its  performance. 
8.  Degree  op  care  required  op  a  Driver  op  a  Hack. 

The  driver  of  a  hack,  whose  business  is  that  of  transferring  people  about  the 
city,  is  bound  while  driving  along  upon  the  street  to  keep  a  prudent  and 
careful  lookout  ahead  or  him  and  to  use  all  reasonable  care  to  avoid  all 
obstructions  and  excavations  in  the  street,  that  is  such  care  as  an  ordinarily 
prudent  person  in  his  situation  and  under  the  circumstances  surrounding  him, 
IS  accustomed  to  exercise. 
4.  Such  Driver  has  the  Right  to  Assume  that  the  Strbet  is  Free  prom 
Obstructions. 

Such  driver  has  the  right  to  assume,  while  drivinjr  along  upon  the  street,  that 
the  street  is  free  from  obstructions  and  excavations,  but  that  right  does  not 
relieve  him  from  the  duty  of  using  proper  care  to  avoid  excavations  in  the 
street,  and,  therefore,  if  he  did  not  know  of  an  excavation  beine  in  the  street, 
and  by  the  exercise  of  reasonable  care  could  not  have  known  of  it,  then  he  is 
not  in  fault. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynhs,  J. 

A  petition  in  error  is  filed  by  the  plaiati£f  for  the  purpose  of  reversing 
a  judgment  of  the  court  of  common  pleas  rendered  in  a  case  wherein 
Catherine  S.  Fisher  was  plaintiff  and  these  defendants  in  error  were  de- 
fendants. The  petition  in  the  common  pleas  was  originally  filed  by  said 
plaintiff  against  George  B.  Schultz  and  Washington  W.  Tryon  alune,  and 
it  set  out,  among  other  things,  that  said  city  was  a  municipal  corpora- 
tion and  that  certain  streets  in  said  city  crossed  each  other;  "that  on 
the  aand  day  of  September,  1894,  the  defendants  entered  upon  said  St. 
Clair  street  a  little  northwesterly  of  where  it  intersects  with  Monroe 
street,  and  removing  the  paving  stones  upon  one  side  of  said  street,  did 
excavate  a  large  and  deep  hole  in  said  street,  for  the  purpose  of  making 
some  kind  of  water  or  gas-pipe  connection  or  otherwise,  the  exact  nature 
of  whch  to  plaintiff  is  unknown."  It  then  states  what  the  duty  of  de- 
fendants was  in  regard  to  that;  that '* they  negligently,  wrongfully  and 
carelessly,  after  making  the  said  excavation  in  the  roadway  of  said  street, 
and  while  at  work  thereat,  failed  to  place  either  barriers  or  lights  in, 
around,  and  by  the  same,  and  left  the  same  open  and  exposed  in  the 
night  season  of  said  day  when  it  iras  dark,  in  such  wise  that  persons  pass- 
ing upon  and  along  said  street,  upon  foot  and  in  vehicles,  were  liable  to 
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fall  therein,  and  be  thereby  greatly  injured,  as  defendants  well  knew,  or 
by  the  exercise  of  reasonable  care  might  have  known."  It  then  sets  out 
that  upon  said  day  and  in  the  evening  thereof,  that  plaintiff  was  being 
carried,  with  her  husband  and  her  sister,  in  a  carriage,  from  the  Boody 
House  in  the  City  of  Toledo  to  the  Michigan  Central  Railway  Company's 
depot  in  Toledo,  along  said  street,  and  that  while  being  so  carried  along 
said  street,  '*one  side  of  said  carriage  suddenly  dropped  down  into  said 
hole  so  made  by  defendants,  throwing  plaintiff  forward  and  severely 
bumping  and  injuring  her  body,  cutting  and  bruising  her  forehead  above 
one  eye,  so  that  the  same  was  caused  to  bleed  profusely.  Thereupon 
plaintiff,  with  the  other  occupants  of  said  carriage,  got  out  therefrom  and 
were  helped  by  plaintiff's  husband  to  the  sidewalk.  It  was  very  dark  at 
said  time,  and  neither  plaintiff  nor  her  companion  were  able  to  see  or 
distinguish  the  surroundings.  After  said  carriage  had  been  lifted  up  and 
moved  forward,  plaintiff's  husband  came  to  plaintiff  and  undertook  to 
assist  her  to  again  re-enter  the  said  carriage,  and  while  plaintiff  was  pro- 
ceeding from  where  she  was  standing  on  the  sidewalk  to  where  said 
carriage  was  located,  plaintiff  suddenly  stepped  off  into  space  and  was 
thereupon  precipitated  and  thrown  into  the  said  deep  hole  then  and  there 
existing  in  the  above  part  of  said  street  as  aforesaid  Said  hole  was 
about  eight  feet  deep,  and  plaintiff  fell  to  the  bottom  thereof,  falling 
against  and  striking  her  body  against  the  sides  and  bottom  of  the  same, 
to  her  great  injury  and  damage  as  hereinafter  stated."  It  then  proceeds 
to  state  the  injuries  that  she  received. 

Subsequently,  by  leave  of  court,  plaintiff  filed  an  amendment  to  her 
petition  making  the  Toledo  Transfer  Company  a  party  to  the  action,  and 
in  regard  to  that  she  says:  **That  the  Toledo  Transfer  Company  is  a 
corporation  duly  organized  under  the  laws  of  the  state  of  Ohio,  and 
carrying  on  a  general  hack  and  vehicle  transfer  business  in  the  city  of 
Toledo,  Ohio.  Since  filing  her  petition  in  this  cause,  the  plaintiff  has 
been  informed  and  believes  that  the  said  The  Toledo  Transfer  Company, 
is  a  proper  party  defendant  hereirt,  by  reason  of  its  negligence  in  connec- 
tion with  the  injuries  inflicted  upon  and  sustained  by  plaintiff  as  set  forth 
in  her  petition.  Upon  the  night  of  September  22,  1894,  when  plaintiff 
was  being  transferred  in  a  carriage  upon  and  along  St.  Clair  street  in  the 
city  of  Toledo,  from  the  Boody  House  to  the  Union  Railway  Station,  in 
said  city,  as  set  forth  in  the  petition,  she  employed  for  that  purpose  the 
defendant.  The  Toledo  Transfer  Company,  who  was  then  and  there  a  com- 
mon carrier  of  passengers,  to  carry  and  transfer  her  from  said  Boody 
House  to  said  railway  station.  AnO  in  pursuance  of  said  contract  of 
carriage,  plaintiff  was  riding  in  a  carriage  or  hack  of  said.  The  Toledo 
Transfer  Company  at  the  time  she  received  her  injuries  as  set  forth  in 
the  petition.  As  such  carrier  of  the  plaintiff  it  was  the  duty  of  said  The 
Toledo  Transfer  Company  to  carry  plaintiff  safely  and  without  harm  and 
deliver  her  at  the  said  railway  station.  In  that  behalf  it  was  its  further 
duty  to  have  its  agent  driving  the  carriage  in  which  the  plaintiff  was  rid- 
ing, kdep  a  constant,  prudent  and  careful  iookoutaheadof  said  carriage  to 
see  and  to  avoid  any  obstructions  or  excavations  that  might  be  in  and 
along  the  way  over  which  said  carriage  was  to  pass.  And  yet  the  agent 
of  the  said  defendant  who  was  driving  said  carriage,  did  not  so  keep  a 
constant,  prudent  and  careful  lookout  upon  the  street  along  which  he 
was  driving;  but  on  the  contrary,  negligently,  wrongfully  and  carelessly, 
without  the  exercise  of  ordinary  or  reasonable  care,  drove  the  said 
carriage  into  the  hole  or  excavation  made  in  said  St.  Clair  street,  as 
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described  in  the  petition.  Plaintiff  is  now  informed  and  believes  thai 
the  said  agent  of  The  Toledo  Transfer  Company  did  not  exercise  ordinarv 
and  reasonable  care  to  observe  and  avoid  the  said  excavation  in  said 
street,  or  take  warning  thereof  so  as  to  avoid  the  same;  but  did  drive  his 
said  carriage  so  that  the  wheels  thereof  ran  into  the  large  hole  excavated 
in  St.  Clair  street  as  aforesaid,  thereby  proximately  conducing  all  the 
injuries  and  sickness  and  damages  sustained  by  the  plaintiff,  as  in  her 
petition  described." 

Tryon,  in  his  answer — after  making  general  denials — says  that  he  is 
the  lessee  of  a  store-room  situated  on  the  southeasterly  corner  of  Monroe 
and  St.  Clair  streets.  **That  in  connection  with  his  said  business,  and 
for  the  purpose  of  furnishing  power  to  propel  certain  appliances  used  in 
and  about  said  store,  he  has,  and  at  the  happening  of  the  events  herein- 
after set  forth,  had  in  operation  in  his  store,  a  water  motor,  which  was 
furnished  and  supplied  with  water  from  the  water  main  in  St.  Clair  street, 
said  water-main  being  owned  by  the  city  of  Toledo.**  That  on  or  about 
the  22nd  day  of  September  aforesaid,  there  was  a  leak  in  his  service  pipe; 
that  to  prevent  damage  to  property  it  was  necessary  to  have  it  repaired 
immediately  and  he  employed  the  aefendant,  George  B.  Schultz,  to  repair 
it.  "That  said  George  B.  Schultz  is  and  was  at  that  time  a  plumber, 
engaged  in  such  work,  and  who  was  regularly  licensed  and  authorized  by 
the  said  city  of  Toledo  to  perform  such  work,  and  to  make  the  ncessary 
excavations  in  the  streets  for  the  purpose  of  doing  the  same.  That 
thereupon  said  George  B.  Schultz  proceeded  to  repair  said  pipe,  and  in 
so  doing,  it  became  and  was  necessary  for  him  to  make  an  excavation  in 
order  to  reach  said  pipe  where  the  same  was  broken  and  leaking,  and  also 
at  the  point  or  place  where  said  service  pipe  was  connected  with  said 
water-pipe  in  St.  Clair  street.  That  said  last  mentioned  excavation  was 
at  the  only  point  where  the  water  could  be  turned  or  shut  oflf  from  said 
service  pipe  while  said  repairs  were  being  made,  and  that  it  was  necessary 
for  said  water  to  be  so  shut  ofif  before  said  repairs  could  be  made.  This 
defendant  further  says  that  he  in  no  wise  directed,  controlled,  supervised 
or  managed,  and  that  he  in  no  wise  attempted  to  direct,  control  or 
manage  or  supervise  the  mode  or  manner  of  making  said  repairs,  or  in 
making  the  excavation  necessary  in  and  about  the  carrying  on  of  said 
work.  This  defendant  further  says  that  he  made  a  contract  with  said 
defendant,  George  B.  Schultz,  to  make  said  repairs,  but  that  in  making 
such  repairs  said  Schultz  was  not  under,  or  subject  to  any  direction  or 
authority  from  this  answering  defendant  as  to  how  or  in  what  manner  said 
work  should  be  done." 

The  defendant,  George  B.  Schultz,  filed  an  answer  himself,  and  it  is 
mainly  a  denial  of  any  negligence.  The  main  part  of  it  that  he  denies 
that  the  excavation  was  not  properly  lighted  and  cared  for,  and  he  avers 
that  if  the  plaintiff  drove  into  the  hole,  she  drove  into  it  of  her  own  neg- 
ligence. 

The  defendant  Transfer  Company  answering,  admits  that  these 
parties  were  being  transferred;  admits  that  these  holes  were  dug  there, 
and  says:  "It  admits  that  said  defendants,.  Schultz  and  Tryon,  did 
wrongfully,  negligently  and  carelessly,  after  making  the  said  excavation 
in  the  roadway  of  said  street,  and  while  at  work  thereat,  fail  to  place 
either  barriers  or  lights  in,  around  and  by  the  same,  and  left  the  same 
open  and  exposed  in  the  night  season  of  said  day  when  it  was  dark,  in 
such  wise  that  persons  passing  along  and  upon  said  street  upon  foot  and 
in  vehicles  were  liable  to  fall  therein  and  be  thereby  greatly  injured,    as 
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said  defendants  Schultz  and  Tryoo  well  knew,  or  by  the  exercise  of 
reasonable  care,  might  have  known.'*  That  admission  is  in  the  lang^uage 
of  plaintiff's  petition. 

A  joint  reply  was  filed  by  the  plaintiff  in  the  case.  The  petition 
having  been  filed  in  March,  1895,  Schultz's  answer  was  filed  in  March, 
1895,  ^"^  ^^^  answer  of  Tr)'on  filed  in  March,  1895,  and  the  an:endment 
to  this  petition,  making  other  parties,  in  April,  1895;  service  was  had 
upon  the  Transfer  Company  at  that  time  and  it  filed  its  answer  March 
17,  1897.     This  joint  reply  was  filed  on  tht  22nd  day  of  March. 

It  appears  in  the  journal  entry  that  upon  motion  of  the  defendant 
Transfer  Company,  the  reply  itself  was  stricken  from  the  fi'es.  It 
appears  in  the  bill  of  exceptions,  that  it  was  stricken  from  the  files  for 
the  reason,  as  stated,  that  the  reply  did  not  conform  to  the  order  of 
court.  That  being  stricken  off  on  the  22nd,  the  plaintiff  was  allowed  to 
immediately  file  separate  replies  thereto,  and  on  the  24th  of  March,  two 
days  thereafter,  did  .file  separate  replies  to  the  answers  of  the  defendants. 

Trial  was  commenced  on  March  20,  1897,  and  continued  until  a 
verdict  was  rendered,  occupying,  I  think,  a  couple  of  days. 

Some  objections  were  made  to  the  introduction  of  testimony,  by  the 
parties,  but  nothing  that  affects  materially  the  plaintiff.  The  testi- 
mony was  given  and  the  case  then  submitted  to  the  jury,  after  the  charge 
of  the  court,  and  the  most  of  the  errors  that  are  complained  of  arise  from 
the  charge  given  by  the  court  to  the  jury.  There  is  a  general  allegation 
in  the  motion  for  a  new  trial,  that  the  verdict  is  against  the  evidence, 
and  it  is  said  in  the  petition  in  error,  that  one  of  the  greatest  errors  is 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

Now  the  testimony  as  it  was  offered  by  the  various  parties,  shows 
substantially  this  state  of  facts:  That  this  lady,  with  her  husband, 
resided  at  Ypsilanti,  in  the  state  of  Michigan,  and  had  been  on  a  visit  at 
Tiffin,  Ohio.  They  came  into  Toledo  on  the  afternoon  of  the  day  stated 
in  the  petition,  arriving  about  four  o'clock,  over  the  Pennsylvania  Road 
and  were  carried  by  one  of  the  hacks  of  the  Transfer  Company,  from 
the  Pennsylvania  depot  to  the  Boody  House,  and  at  that  time  an  order 
was  given  by  the  husband  of  the  plaintiff  that  the  hack  return  for  them 
at  eight  o'clock,  or  a  little  after,  to  take  them  from  the  Boody  House  to 
the  Michigan  Central  depot — the  Union  depot.  The  hack  did  return, 
and  it  was  while  passing  along  the  street  on  their  way  to  said  depot  that 
the  accident  occurred.  The  testimony  on  the  part  of  the  plaintiff,  in 
regard  to  the  condition  of  affairs,  so  far  as  she  and  her  husband  observed 
them,  at  this  point,  was  that  there  were  no  lights  at  the  place  where  the 
accident  occurred,  and  that  it  was  very  dark  and  that  as  they  were  riding 
along,  the  carriage — as  the  husband  thinks — turned  a  little  to  the  left 
and  suddenly  one  side  of  the  fore  part  of  the  carriage  dropped  down  a 
little  distance  and  thereupon  his  wife  was  thrown  forward — he  being 
seated  with  his  back  toward  the  horses  and  the  lady  on  the  hind  seat — 
and  hit  a  portion  of  her  body  and  also  her  forehead,  against  her  husband, 
cutting  hei-  head,  as  the  husband  testifies,  so  that  the  blood  ran  down  one 
side  of  her  face,  and  there  being  perhaps  some  bleeding  at  the  nose.  He 
testifies  that  he  then  opened  the  carriage  door,  upon  the  right  hand  side 
and  all  the  parties  got  out  and  went  over  towards  the  sidewalk  on  the 
westerly  side  of  the  street;  that  in  a  very  few  moments  the  driver  said 
to  these  parties  '*comeon;"  and  they  started  to  walkover — the  wife 
and  her  sister  walking  together,  and  the  husband  standing  very  near  the 
carriage.     Several  parties  had  in  the  meantime  gathered  around  the  place 
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where  the  accident  had  happened,  and  as  the  plaintiff  and  her  sister 
passed  throught  the  crowd,  Mrs.  Fisher  suddenly  went  down  into  this 
hole  in  the  street  and  received  additional  injuries. 

The  testimony  on  the  part  of  the  Transfer  Company  tends  to  show 
that  wher.  the  wheel  went  into  the  hole,  the  driver  was  pitched  off  upon 
the  earth  lying  alongside  of  the  hole,  that  he  got  up  and  one  or  two 
persons  came  and  lifted  up  his  carriage;  that  when  they  did  so  the 
husband  was  standing  by  and  said:  '*Can  we  reach  the  depot?"  That 
the  driver  took  out  his  watch  and  said  "'Yes,*'  that  he  had  fourteen 
minutes;  that  Mr.  Fisher  thereupon  called  to  his  wife  to  come  over,  and 
she  came  across  and  he  opened  the  door  and  they  got  in,  and,  according 
to  his  testimony,  he  didn't  see  anything  of  the  falling  into  the  hole  or  of 
the  lady  being  lifted  from  the  hole.  They  then  got  into  the  carriage 
and  started  towards  the  depot  and  then  the  husband  ordered  the  driver 
to  drive  back  to  the  Boody  House,  which  he  did,  wtiere  the  parties 
remained  until  the  next  night  and  Ihen  returned  home. 

The  testimony  on  the  part  of  Schultz  and  Tryon  is,  that  a  light  was 
placed  on  this  hole  about  five  o'clock  in  the  evening  and  remained  there 
until  about  eight  o'clock,  and  was  burning  when  Mr.  Schultz  went  to  his 
supper,  and  the  work  was  then  completed  with  the  exception  of  filling  up 
the  excavation.  That  when  he  returned  and  just  after  the  accident 
occurred,  the  light  was  not  burnmg  and  the  lantern  was  lying  there  some 
where.  It  appears  from  the  testimony  of  the  boy  who  was  a  helper  there, 
that  he  was  in  the  hole  where  the  repair  had  been  made,  and  that  hole 
according  to  the  testimony,  was  situated  within  the  curb  line,  between 
the  curbstone  and  the  sidewalk,  on  the  easterly  side  of  the  street;  and 
Harry  Schultz,  a  son  of  defendant  Schultz,  had  come  over  to  where  he 
was  for  the  purpose  of  getting  alight,  a  few  moments  before  the  accident 
and  lighted  his  candle  there  by  the  other  party's  candle  and  went  back 
to  the  hole  in  the  street.  Just  where  Harry  Schultz  was  at  the  time  of 
the  accident,  does  not  perhaps  appear,  except  inferentially.  He  was 
present  in  court  at  the  trial  but  was  not  called  by  either  party.  It  is  said 
that  he  lighted  his  candle  for  the  purpose  of  getting  down  into  the  hole 
to  turn  on  the  water;  and  the  young  man  in  the  other  hole  testifies  that 
the  water  was  turned  on  and  he  remained  there  to  see  that  it  worked 
right.  It  is  claimed  in  argument  that  Harry  Schultz  had  taken  this 
lantern — his  own  light  having  gone  oat — for  the  purpose  of  lighting  him- 
self into  this  hole  and  to  turn  the  water  into  the  service  pipe;  but  that 
does  not  appear  very  clearly — at  least  no  parties  appear  to  have  been 
there  at  thr^  time  of  the  accident  except  the  driver  and  probably  this  son 
of  Schultz's. 

The  jury  evidently  found  that  at  the  time  of  the  accident,  the  light 
was  not  burning  upon  the  embankment;  that  there  was  no  light  or  guard 
there  at  that  time,  and  they  returned  a  verdict  of  $1,200  against  Schultz, 
a  verdict  for  the  defendant  Tryon  and  for  the  defendant  Transfer  Com- 
pany. It  is  for  the  purpose  of  reversing  this  judgment  in  favor  of  Tryon 
and  the  Transfer  Company  that  the  petition  in  error  is  filed. 

I  will  say  here,  that  on  reading  the  testimony,  it  appears  to  us  that 
if  the  jury  took  that  view  of  the  facts  in  the  case,  that  the  verdict  is  in 
accordance  with  the  probabilities.  We  think  it  very  probable  that  while 
a  lantern  had  been  put  on  the  dirt  pile  about  five  o'clock,  for  some  reason, 
it  was  not  there  at  the  time  of  this  accident. 

I  have  stated  these  matters  very  fully,  for  the  reason  that  they 
throw  light  upon  the  charge  of  the  court,  and  I  will  examine  that  charge 
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to  see  ^  whether  the   law  was  or  was   not   correctly  laid   down  by  the 
court. 

*'Next  as  to  the  defendant,  The  Toledo  Transfer  Company.  Thir 
branch  of  the  case  also  presents  some  peculiar  features.  I  will  first  read 
and  give  to  you  as  the  law  of  the  case  to  be  applied  by  you,  the  special 
instrnctions  Nos.  i  and  3,  which  have  been  requested  in  behalf  of  the 
Transfer  Company. 

'*i.  The  jury  is  instructed  that  as  between  the  plaintiff  and  the  de- 
fendant, The  Toledo  Transfer  Company,  al!  of  the  allegations  of  the 
petition  admitted  by  the  answer  of  said  defendant  are  to  be  taken  as  be- 
I  ween  the  plaintiff  and  said  defendant  as  true,  notwithstanding  any 
evidence  that  may  have  been  received  as  to  any  of  the  facts  so  alleged 
and  admitted. 

•*2.  The  jury  is  instructed  that  as  to  the  defendant,  The  Toledo 
Transfer  Company,  an  excavation  was  made  in  said  street  by  persons 
.other  than  The  Toledo  Transfer  Company  and  that  the  same  was  left 
open  and  exposed  in  the  night  season  of  the  day  of  said  accident,  when 
it  was  dark  in  such  wise  that  persons  passing  along  and  upon  said  street, 
upon  foot  and  in  vehicles,  were  liable  to  fall  therein.  That  the  person 
or  persons  so  making  said  excavation  in  the  roadway  in  said  street,  and 
while  at  work  thereat,  failed  to  place  either  barriers  or  lights  in,  around 
and  by  the  same.  That  it  was  very  dark  at  said  time,  about  the  hour  of 
8:35  ^*  ^*  of  said  day,  and  neither  plaintiff  nor  her  companions  were 
able  to  see  or  distinguish  the  surroundings.  That  each  and  all  of  the 
above  statements  of  facts  are  to  be  taken  and  considered  as  facts,  of 
course  solely  upon  the  issues  between  the  plaintiff  and  the  Transfer  Com- 
pany, notwithstanding  any  evidence  which  may  have  been  received  in 
this  case  tending  to  contradict  the  same." 

One  of  the  peculiarities  of  the  case  is,  that  by  the  introduction  of 
the  defendant  Transfer  Company  into  the  case,  this  has  brought,  m  my 
judgment,  several  causes  of  action  into  one  single  cause  of  action:  The 
liability  of  the  defendants  Schultz  and  Tryon  is  upon  the  fact  as  to 
whether  or  not  they  bad  caused  this  excavation  to  be  dug  in  the  street 
and  left  ft  without  any  proper  barriers  or  lights,  or  warning.  The 
liability  on  the  part  of  the  Transfer  Company  is,  that  there  being  a  hole 
in  the  street  —no  matter  how  the  hole  came  there — whether  by  the  action 
of  man,  or  natural  causes— *there  being  a  dangerous  hole  in  the  street, 
the  driver  carelessly  and  negligently  drove  into  the  hole,  and  as  a  result 
of  it,  the  plaintiff  was  injured.  Now  in  order  to  establish  the  negligence 
of  Tryon  and  of  Schultz,  it  was  necessary  to  make  the  averment  that 
there  was  no  light — no  protection — to  this  hHe,  and  that  it  was  dark,  so 
that  it  could  not  be  seen;  and,  as  I  have  said  before,  the  testimony  of 
the  plaintiff  was  very  strong  upon  that  point.  In  order  to  establish  the 
liability  of  the  Transfer  Company,  it  was  necessary  to  show  that  it  was 
light  at  the  time  of  this  accident,  that  it  was  light — so  that  the  driver 
could  see — so  that  he  ought  to  have  seen — might  have  seen — this  excava^- 
tion.  Now  the  plaintiff  files  a  petition  against  Schultz  and  Tryon  and 
alleges,  in  strong  language,  that  there  was  no  light  at  this  point;  no 
barrier,  and  that  it  was  very  dark.  Afterwards  he  filed  an  amendment 
to  his  petition  and  made  the  Toledo  Transfer  Company  a  party,  and 
leaving  the  allegation  just  as  it  was  in  regard  to  the  lights  and  the  condi- 
tion of  affairs  at  the  excavation  or  hole,  and  said  that  the  defendant 
negligently  drove  into  it,  that  is,  the  driver  of  the  Transfer  Compnay. 
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In  the  answer  of  Tryon,  he  denied  that  there  were  no  lights  there,  and 
practically  stated  that  there  was,  and  Schuliz  also;  but  in  the  answer  ot 
the  Transfer  Company  they  admit  the  allegations  of  the  petition,  almosi 
substantially  in  the  language  of  the  petition  itself,  and  planted  themselves 
upon  it  and  stood  upon  it,  and  it  was  with  regard  to  these  allegations  that 
this  charge  of  the  court  was  made  and  exceptions  taken. 

We  suppose  there  is  nothing  better  established  than  that  the  solemn 
allegations  of  a  party  in  his  pleadings  in  a  oase  are  to  be  taken  as 
conclusive  against  him.  He  was  bound  to  state  the  facts  of  his  case; 
and  he  did  state  them  as  he  supposed  them  to  be  true  and  correct,  and 
by  those  he  was  bound.  It  was  argued  that  he  was  entitled  to  the  allega- 
tions made  in  the  answer  of  Tryon;  but  we  think  that  that  proposition 
was  not  well  taken.  The  suit  is  against  all  of  these  parties;  that  all  of 
them  have  in  some  form  united  in  a  joint  wrong,  were  parties  to  it — the 
allegation  is  that  these  parties  were  tortfeasors.  A  judgment  may  be 
rendered  in  favor  of  either,  or  against  either  of  these  parties  and  they 
are  each  of  them  entitled  to  their  own  separate  defenses  according  to 
the  facts  which  are  alleged  against  them,  and  the  defense  of  this  Transfer 
Company  was — that  it  was  dark  at  that  point  and  the  driver  not  able  to 
see.  The  misfortune  is  that  it  was  joining  inconsistent  actions  in  the 
same  cause  of  action  and  tried  in  the  same  case.  We  are  clear  that  the 
charge  of  the  court  was  right  and  that  no  error  intervened  in  giving  thr 
chai-ge. 

Now  in  regard  to  the  defendant,  Tryon,  an  exception  is  taken  to 
the  charge  given  by  the  court  in  respect  to  him.  The  plea  that  he  had 
made  was,  practically,  that  he  had  let  the  work  to  Schultz,  who  was  an 
independent  contractor;  that  he  himself  had  retained  no  power  or  con- 
trol over  the  actions  of  Schultz  and  gave  no  directions  in  any  manner 
or  form  whatever,  and  that  Schultz  was  a  person  who  was  licensed  by 
the  city  of  Toledo  to  make  connections  with  the  waterworks  of  the  city, 
and  testimony  is  offered  to  show  that  persons  were  prohibited  from  in  any 
manner  interfering  with  the  waterworks,  under  penalties,  unless  by  the 
consent  of  the  proper  authorities,  or  unless  they  had  a  license  from  them. 
I  will  read  the  charge  in  regard  to  Tryon.  It  is  a  little  long,  but  it  is 
necessary  to  give  it  in  order  to  understand  it  fully: 

**Next  as  to  the  defendant  Tryon.  If  you  do  not  find  from  the 
weight  of  the  evidence  that  the  defendant  Schultz  or  any  of  his  em- 
ployees were  negligent  in  the  respect  alleged,  then  there  is  no  liability 
upon  the  part  of  the  defendant  Tryon,  and  in  that  case  your  verdict 
must  be  in  his  favor  also.  The  plainti£f  seeks  to  recover  or  to  hold  the 
defendant  Tryon  liable  for  the  negligence  of  Schultz;  therefore,  if  the 
proof  fails  to  show  that  Schultz  or  any  of  his  employees  were  negligent 
or  if  it  fails  to  prove  that  the  injury  resulted  from  such  negligence  then 
no  recovery  can  be  had  against  Tryon;  but  if  you  find  from  the  weight 
of  the  evidence  that  Schultz  is  liable  for  the  injury  then  you  will  deter- 
mine whether  or  not  Tryon  is  liable.  In  order  to  entitle  the  plaintiff  to 
recover  against  the  defendant  Tryon  it  must  be  shown  by  the  weight  of 
the  evidence  that  is  admissible  in  this  case  against  the  defendant  Tryon: 
(i)  That  Schultz  was  negligent  in  not  having  the  excavation  properly 
lighted  or  protected  at  the  time  of  the  happening  of  the  accident;  (2) 
that  under  the  law  which  I  will  explain  to  you  hereafter,  Tryon  is  liable 
for  the  negligence  of  Schultz;  and  (3)  that  such  negligence  was  the 
proximate  cause  of  the  injury.  It  is  one  of  the  many  peculiar  features 
of  this  case  that  certain  evidence  has  been  introduced  against  the  defend- 
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ant  Schaltz  which  is  not  admissible  and  cannot  be  considered  by  you  as 
against  the  defendant  Tryon,  Without  stopping  to  explain  why  this  is 
so,  I  will  read  and  give  you  an  instruction  referring  to  that  evidence 
which  has  been  requested  on  behalf  of  the  defendant  Tryon.  It  is  re- 
quest No.  8: 

**In  determining  whether  said  excavation  was  properly  lighted  or 
protected  at  the  time  of  the  accident  you  will  not,  as  against  the  defend- 
ant Tryon,  consider  any  evidence  relating  to  any  trial  which  may  have 
been  had  against  the  defendant  Schultz  in  the  police  court  of  this  city 
with  reference  to  this  accident,  nor  will  you  consider  as  against  the  de- 
fendant Tryon  any  testimony  that  was  given  before  you  as  to  what  any 
witness  or  witnesses  testified  to  in  said  trial  of  the  defendant  Schultz  in 
the  police  court." 

*'With  the  exception  of  the  testimony  that  is  referred  to  in  that  in- 
struction, you  will  consider  as  against  the  defendant  Tryon  all  the 
evidenc£  in  the  case  bearing  upon  the  subject,  and  determine  whether  or 
not  Schultz  was  negligent  in  not  having  the  excavation  properly  lighted 
or  protected  at  the  time  of  the  accident. 

**Let  mc  repeat:  In  determining  whether  Tryon  is  liable,  you  will 
consider  all  of  the  evidence  as  to  Schultz  except  the  testimony  in  the 
police  court,  in  that  connection.  I  need  not  repeat  what  I  have  already 
said  as  to  the  defendant  Schultz  upon  that  subject.  If  you  do  not  find 
as  against  the  defendant  Tryon  that  the  defendant  Schultz  was  negligent, 
then  your  verdict  must  be  in  favor  of  Tryon.  But  if  you  find  that  as 
against  the  defendant  Tryon  that  Schultz  was  ♦negligent,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury,  then  you  will  consider 
the  remaining  question  as  to  Tryon,  and  that  is,  whether  Tryon  is  liable 
for  the  negligence  of  Schultz.  It  appears  from  the  pleadings  and 
evidence  that  Tryon  was  the  lessee  ind  occupant  of  the  store  upon  the 
northeast  corner  of  Monroe  and  St.  Clair  streets;  that  the  service  pipe 
which  was  connected  with  the  water  main  in  St.  Clair  street  and  which 
supplied  his  premises  with  water,  leaked;  that  he  employed  the  defendant 
Schultz  to  make  an  excavation  in  the  street.  And  it  further  appears  that 
Tryon  did  not  reserve  to  himself  any  direction  or  control  over  the  mode 
or  manner  in  which  Schultz  was  to  do  the  work.  Upon  these  undisputed 
facts  Schultz  was  to  do  this  work  which  he  was  employed  by  Tryon  to 
perform  as  an  independent  contractor — what  is  known  in  law  as  an  inde- 
pendent contractor.  He  was  not  the  agent  of  Mr.  Tryon,  or  servant  of 
Tryon,  m  doing  the  work.  And  the  question  arises?  Under  what 
circumstances,  if  any,  Tryon  is  liable  for  the  negligence  of  Schultz,  or 
his  employees,  in  the  performance  of  the  work,  as  I  have  said,  the  de- 
fendant Schultz  being  an  independent  contractor.  Ordinarily  and  as  a 
general  rule,  one  who  causes  work  to  be  done  is  not  liable  for  injuries 
that  result  from  carelessness  in  its  performance  by  the  employee  of  an 
mdependent  contractor  to  whom  he  has  let  the  work  without  reserving 
to  himself  any  control  over  the  execution  of  it,  but  that  principle  has  no 
application  when  the  injury  is  one  that  might  have  been  anticipated  as  a 
direct  or  probable  consequence  of  the  performance  of  the  work  con- 
tracted for,  if  reasonable  care  is  omitted  in  the  course  of  its  performance. 
In  such  case,  that  is,  where  the  injury  is  one  that  might  have  been  an- 
ticipated as  likely  to  result  from  the  performance  of  the  work  if  reason- 
able care  was  omitted  in  the  performance  of  it — the  person  causing  the 
work  to  be  done  will  be  liable,  though  the  Qeq:ligence  is  that  of  an  em- 
ployee of  an  independent  contractor.     The  defendant  Schultz  being  an 
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independent  contractor,  the  defendant  Tryon  is  not  liable  for  his 
negligence  or  the  negligence  of  his  employees,  unless,  to  the  knowledge 
of  Tryon,  the  performance  of  the  work  which  he  employed  Schultz  to  do 
n^^cessarily  tended  to  expose  persons  to  injury  if  the  work  was  not  prop- 
erly guarded.  If,  therefore,  the  injury  in  this  case  resulted  from  the 
negligence  of  Schultz  or  bis  employees,  and  if  Tryon  had  reason  to 
anticipate  the  injury  as  a  direct  and  probable  consequence  of  the  work 
Schultz  was  employed  to  perform  provided  the  work  was  not  properly 
guarded,  then  Tryon  is  liable  for  the  negligence  of  Schultz.  But  if  the 
injury  did  not  result  from  the  negligence  of  Schultz,  or  if  Tryon  had  no 
reason  to  anticipate  that  such  an  injury  would  result  from  the  perform- 
ance of  the  work  if  reasonable  care  was  omitted  in  the  performance  of 
the  work,  then  Tryon  is  not  liable.  I  shall  leave  it  to  you  as  a  question 
of  fact  in  the  case  whether  or  not  the  performance  of  this  work  neces- 
sarily tended  to  expose  persons  to  danger  if  it  was  not  properly  guarded, 
and  whether  or  not  Tryon  might  reasonably  have  anticipated  the  injury 
as  liable  to  result  from  the  performance  of  the  work  if  it  was  not  prop- 
erly guarded.  You  will  consider  the  nature  of  the  work,  what  it  was, 
where  it  was  to  be  performed,  whether  the  excavation  in  the  street  was 
necessary  for  the  performance  of  the  work  which  Tryon  employed  Schultz 
to  do,  viz.:  The  repair  of  the  pipe; 'what  the  defendant  Tryon  knew 
about  the  subject,  and  all  the  evidence." 

The  main  objection  to  this  part  of  the  charge  is  that  portion  where 
it  says  Schultz  was  an  independent  contractor,  and  in  regard  to  what 
Tryon  would  or  should  anticipate  as  to  the  danger  of  the  work  to  be 
done.  The  Supreme  Court  of  this  state,  in  making  their  decisions  have 
left  the  doctrine  of  independent  contractor  and  respondent  superior,  a 
little  involved,  as  we  think.  In  thp  original  case  of  Clark  v.  Fry,  8  O. 
S.,  358,  which  stood  as  the  law  of  the  Supreme  Court  for  twenty  years, 
they  held  that  where  work  was  placed  in  the  hands  of  an  original  con 
tractor  to  perform  the  work,  that  the  owner  of  the  building  was  not 
liable.  The  Supreme  Court  say  in  the  case  of  Hawver  v.  Whalen,  49  O. 
S.,  69,  that  they  do  not  intend  to,  and  do  not  disturb  the  decision  of  the 
Supreme  Court  in  the  case  of  Clark  v.  Fry,  supra^  or  the  law  as  there 
laid  down  as  applicable  to  the  facts  of  that  case;  and  that  was  a  case 
from  very  near  where  this  accident  occurred,  on  Summit  street  in  this 
city,  where  a  building  had  been  let  to  a  contractor  who  had  been  placed 
in  possession  of  the  property,  who  was  to  furnish  the  materials  and  erect 
the  building,  and  as  a  part  of  the  plan  of  the  building  and  necessary  in 
the  erection  of  it,  an  area  was  dug  extending  a  few  feet  into  the  sidewalk, 
and  while  it  was  being  excavated  and  the  earth  piled  around  it,  the  plain- 
tiff, Fry,  came  along  and  fell  in,  and  the  court  held  that  the  owner  of  the 
building,  Clark,  was  not  liable.  The  whole  doctrine  was  discussed  at 
that  time  in  regard  to  nuisances  and  these  various  questions. 

In  the  case  of  Hawver  v.  Whalen,  supra^  which  occurred  in  Cleve- 
land, the  owner  of  the  property  bad  caused  an  excavation  to  be  made 
for  a  building  and  had  entered  into  a  contract  with  parties  to  erect  the 
walls  of  the  building  and  tp  do  the  mason  work  and  the  area,  and  while 
they  were  performing  that  work  upon  the  area  and  perhaps  had  got  the 
wall  substantially  completed,  a  board  which  had  been  placed  over  it  for 
people  to  pass  upon  had  become  removed  and  the  plaintiff  stepped  down 
into  the  hole  and  was  injured.  The  Supreme  Court  held  in  that  case 
that  inasmuch  as  the  excavating  was  being  done  by  the  owner  himself  he 
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was  not  exonerated  from  the  fact  that  he  afterwards  employed  another 
person  to  make  the  excavation. 

The  case  of  Railroad  Co.  v.  Morey,  47  O.  S.,  aoy,  is  a  case  where 
a  railroad  company  was  making  an  excavation  clear  across  the  street,  and 
in  that  case  the  Supreme  Court  held  that  the  railway  company  was  liable. 
And  they  say  in  this  case  of  Hawver  v.  Whalen.  supra^  that  they  do  not 
dispute  the  proposition  as  laid  down  by  the  Supreme  Court  in  Clark  v. 
Fry,  supra.  The  distinction  is,  that  in  one  case  the  whole  work  was  in 
the  possession  of  the  contractor,  and  in  the  other  the  hole  itself  had 
been  excavated  by  the  owner  of  the  building  and  he  afterwards  let  the 
work  of  erecting  the  walls  around  the  hole  to  an  independent  contractor. 

Now  it  seems  to  us  that  is  the  distinction  made  in  this  case,  and, 
upon  the  facts  of  this  case,  the  charge  of  the  court  was  right  in  this  case. 
The  work  which  was  to  be  done  here — as  the  work  in  the  Fry  case — the 
main  portion  of  it,  was  to  be  done  within  the  curbstone,  and  not  in  the 
street  itself — not  in  the  roadway — at  the  point  where  the  water  is  let  on, 
there  came  a  leak  and  the  water  was  running  out  at  that  point  and  was 
escaping  down  the  street  and  into  the  building  and  was  liable  to  create  a 
good  deal  of  damage.  The  city  had  passed  an  ordinance  which  did  not 
permit  any  person  to  touch  the  water  pipes  except  by  the  consent  of  the 
proper  authorities,  and  under  that  ordinance  were  authorized  plumbers 
to  whom  was  given  authority  to  enter  upon  the  streets  and  tap  the  water 
pipes.  This  party  had  given  bonds  to  the  city  of  Toledo,  in  the  sum 
of  a  thousand  dollars,  to  save  it  harmless  from  all  damages,  and  there- 
upon he  was  permitted  in  the  exercise  of  his  authority  to  enter  upon  the 
streets  and  tap  the  water  pipes.  The  business  he  was  to  do  for  Mr. 
Tryon  was  to  get  to  this  point  and  fix  the  water  pipe.  In  doing  that,  it 
became  necessary  for  him  to  shut  the  water  off  from  the  pipe  that  con- 
nected with  the  building,  and,  in  order  to  do  that,  it  became  necesasry 
to  dig  this  hole  in  the  street,  but  the  main  work  was  done  at  the  other 
point.  The  court  charged  in  regard  to  it  that  if  the  party  might  antici- 
pate damage  and  injury  accruing  to  the  public,  Tryon  might  be  liable — 
under  those  circumstances.  Upon  that  charge  the  jury  found  in  favor 
of  Tryon.  Now  the  law  laid  down  by  the  court  in  that  particular  case  is 
almost  in  the  language  of  the  syllabi  in  the  cases  in  47,  48  and  49  O.  S., 
and  is  the  substance  of  the  decisions  of  that  court->it  is  what  a  party 
may  anticipate  or  ought  to  anticipate  within  the  bounds  of  reason,  as  a 
thing  that  may  occur  if  proper  care  is  not  used,  that  is  to  determine  the 
liability  of  the  party.  So,  in  that  respect,  we  find  no  error  in  the  charge 
of  the  court. 

Now  there  is  another  thing  in  regard  to  the  charge  against  the 
Transfer  Company.  The  court  says — among  other  things — *'And 
whether  or  not  the  driver  was  negligent,  depends^upon  what  was  his  duty 
under  the  circumstances,  and  whether  he  failed  in  the  performance  of 
his  duty.  It  was  the  duty  of  the  driver  of  the  carriage  while  driving 
along  upon  the  street,  to  keep  a  prudent  and  careful  lookout  ahead  of 
him  and  to  use  all  reasonable  care  to  avoid  obstructions  and  excavations^ 
in  the  street,  that  is  such  care  as  an  ordinarily  prudent  person  in  his- 
situation  and  under  the  circumstances  surrounding  him,  is  accustomed! 
to  exercise.  He  had  the  right  to  assume  while  driving  along  upon  the 
street  that  the  street  was  free  from  obstructions  and  excavations,  but 
that  right  did  not  relieve  him  from  the  duty  of  using  proper  care  to  avoid! 
excavations  in  the  street.  If  he  did  not  know  of  this  excavation,  and 
by  the  exercise  of  reasonable  care  could  not  have  known  of  it,  then  he 
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was  not  in  fault.  The  inquiry  then  will  be,  there  being  as  to  the  Trans- 
fer Company  no  signal  light  to  warn  the  traveller  of  the  excavation,  and 
the  other  facts  existing  which  are  admitted  by  the  pleadings,  did  the 
driver  see  the  hole,  or  might  he  have  seen  it  by  the  exercise  of  reasonable 
care,  in  time  to  have  avoided  driving  the  carriage  into  the  hole?  What 
did  he  actually  see;  or,  what,  by  the  exercise  of  reasonable  care,  might 
he  have  seen;  In  order  to  entitle  the  plaintiff  to  recover  from  the  de- 
fendant. The  Transfer  Company,  it  must  be  shown  by  the  weight  of  the 
'  evidence  that  the  driver  of  the  carriage  was  negligent,  and  that  his  neg- 
ligence was  the  proximate  cause  of  the  injury.  And  in  determining 
whether  the  driver  was  negligent,  you  will  consider  the  facts  alleged  in 
the  petition  which  are  admitted  in  the  answer  of  the  Transfer  Company, 
and  only  such  part  of  the  evidence  in  the  case  as  relates  to  matters  or 
facts  not  so  alleged  and  admitted." 

Now  it  is  claimed  on  the  part  of  plaintiff  in  error  that  the  charge 
is  not  strong  enough  in  favor  of  the  plaintiff — that  it  is  not  stringent 
enough  in  regard  to  the  duties  of  the  Transfer  Company.  It  is  argued 
that  the  Transfer  Company  is  a  common  carrier  of  passengers  and  that 
the  obligation  or  degree  of  caie  that  they  should  exercise  was  the  highest 
degree  of  care.  In  regard  to  the  character  of  that  company,  it  is  averred 
in  the  petition  that  it  is  a  hack  and  transfer  company,  and  at  another 
point  it  Lays  it  is  and  was  a  common  carrier  of  passengers.  The  answer 
admits  that  it  is  in  the  business  of  driving  hacks  and  business  for  the 
purpose  of  transferring  people  about  the  city,  but  denies  that  it  is  a  com- 
mon carrier — that  is,  it  denies  generally  all  the  facts. 

Quite  an  extensive  brief  has  been  filed  and  we  have  examined  a 
great  many  authorities  in  regard  to  the  matter.  Even  in  regard  to  com 
mon  carriers,  there  is  a  great  variety  of  opinions  and  decisions  of  differ- 
ent courts;  some  courts  laying  the  degree  of  negligence  substantially  in 
accordance  with  that  laid  down  in  this  case,  and  others  perhaps  stronger. 
The  rule  is  laid  stronger  in  regard  to  carriers  that  carry  persons  by  means 
of  powerful  agencies,  like  railroad  cars,  than  as  to  those  which  carry  by 
horses  and  carriages.  Some  difference  is  made  between  carriers  and 
private  individuals  who  carry;  but,  after  examining  these  various  author- 
ities and  the  facts  of  this  case  under  the  allegations  of  these  pleadings — 
the  pleadings  alleging  that  it  was  bound  to  the  use  of  only  ordinary  care, 
and  so  pleading  negligence  in  the  driver  of  this  hack — we  think  that  the 
charge  of  this  court  was  correct  and  was  strong  enough,  and  that  there 
was  no  error  in  regard  to  that. 

There  is  another  point  in  the  charge  in  regard  to  this  liability.  It 
will  be  observed  that  this  carriage  went  into  this  hole  and  this  lady  was 
precipitated  against  her  husband  and  was  injured.  They  then  got  out  of 
the  carriage  and  went  to  the  sidewalk,  and  in  coming  back — whether  in 
obedience  to  the  call  of  the  driver  or  in  obedience  to  the  call  of  the 
husband,  is  in  dispute — but,  at  any  rate,  the  women  started  to  come 
back  to  the  carriage;  the  petition  avers  that  her  husband  was  with  her, 
but  it  appears  from  her  own  testimony  that  he  was  not — that  he  stood 
by  the  driver  and  she  stood  by  the  sidewalk — and  she  started  to  go  back 
to  the  carriage,  in  company  with  her  sister,  and  as  they  pushed  through 
the  crowd  to  do  so,  she  stepped  down  into  the  hole. 

The  charge  of  the  court  was,  that  if  they  found  against  all  of  the 
defendants,  the  jury  could  only  find  in  this  particular  case  the  damage 
which  resulted  from  acts  of  all  the  defendants,  to-wit,  the  combined  act 
of  all  the  defendants  in  leaving  the  hole  unguarded  and  the  carriage  neg- 
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ligently  going  into  the  hole,  which  would  exclude  any  damage  which 
might  have  arrisen  by  her  afterwards  having  walked  into  the  hole  herself. 

Without  discussing  the  question  further,  we  think  the  law  was 
rightly  given  on  that.  The  court  took  the  pleadings  as  he  found  them 
and  they  asked  for  a  joint  judgment  against  all  the  defendants,  and  the 
plaintiff  in  recovering  such  a  judgment  must  have  recovered  it  upon  the 
facts  set  forth  in  the  petition. 

We  think  it  sufficient  to  say  we  have  discussed  all  the  points  which 
have  been  made  by  the  brief,  and  have  read  and  re- read  this  evidence, 
and  we  are  of  opiuion  that  no  error  appears  in  the  charge  of  the  court, 
and  that  the  verdict  of  the  jury  is  sustained  by  the  evidence.  The  judg- 
ment will  therefore  be  affirmed,  but  without  penalty  against  Schultz. 

Hur^,  Brumback  &  Thatcher,  attorneys  for  plaintiff. 

Doyle,  Scott  &  Lewis,  attorneys  for  The  Toledo  Transfer  Companp. 

B.  F,  Reno,  attorney  for  George  B.  Schultz. 

Ki7ig  &  Tracy,  attorneys  for  Washington  W.  Tryon, 


NEGLIGENCE. 

[Lncas  Circuit  Court,  October  11, 1893.1 

The  L.  S.  &  M.  S.  Ry.  Co.  v.  Net. 

Bentley,  Haynes  and  Scribner,  JJ. 

Railway  Company  not  Responsible  where  there  is  Needless  Violation 
OF  ITS  Rules. 
A  railway  company  is  not  responsible  for  accidents  which  are  the  immediate 
result  of  a  needless  violation  of  its  rules,  as  where  a  brakeman  in  coupling 
cars,  used  his  hands  instead  of  a  stick,  the  latter  nietl^od  being  required  by 
the  rules,  and  it  appearing  from  the  evidence  that  the  coupling  could  have  been 
easily  made  with  a  stick. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 
Bentley,  J.  (orally). 

This  case  is  before  us  upon  a  petition  in  error  to  reverse  the  judg- 
ment of  the  court  of  common  pleas,  rendered  upon  a  verdict  returned  by 
the  jury  in  favor  of  Mr.  Ney,  and  against  the  railroad  company,  for 
alleged  personal  injuries  received  by  Mr.  Ney  about  December  11,  1890, 
in  the  Lake  Shore  yards. 

The  plaintiff  alleged  in  his  petition  that  at  the  time  of,  and  before 
the  injury  to  him,  he  was  in  the  employ  of  the  defendant  in  the  capacity 
of  a  switchman  or  helper,  that  it  was  his  duty,  under  the  directions  of 
the  pony  conductor,  to  assist  in  switching  and  coupling  and  uncoupling 
cars,  in  making  up  trains  for  the  defendant ;  and  that  on  December  11, 
1890,  about  9  o'clock  in  the  evening,  he  was  engaged  in  that  work  under 
the  orders  of  what  is  called  a  pony  conductor  in  the  employ  of  the  de- 
fendant, and  that  he  was  bound  to  obey  the  orders  of  the  conductor. 
'*That  at,  or  about  that  time  the  said  pony  conductor  directed  that  an 
engine  with  ten  freight  cars  should  proceed  in  a  northerly  direction  over 
the  said  scale  track  to  a  box  car  that  lay  near  the  said  scale,  and  that  the 
said  car  should  be  coupled  to  the  said  train  of  cars,  and  taken  by  it  from 
the  said  scale  track  to  some  other  track,  there  to  become  a  part  of  a  train 
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that  was  being  or  about  to  be  made  up. ''  The  plainti£F  says,  that '  'in  obedi- 
ence to  said  order,  the  engineer  on  the  said  pony  engine  pushed  the  said 
train  of  about  ten  cars  back  over  the  said  track  in  a  northerly  direction, 
toward  the  said  freight  car  that  was  standing  near  or  on  the  said  scale ; 
that  as  the  train  of  .s^id  cars  approa^^hed  the  said  box  car,  it  became  the 
duty  of  the  said  plaintiflf  to  pass  between  the  end  of  the  said  train  and 
the  said  box  car,  and  make  the  coupling;  that  he  did  go  between  the 
said  car  and  said  approaching  train,  and  when  the  said  train  of  cars  were 
about  to  strike  against  the  said  car,  he  endeavored  to  couple  the  same, 
but  failed,  for  the  reason  that  there  was  some  defect  in  the  drawbar  on 
the  north  end  of  the  northerly  car  of  said  approaching  train.  That  when 
the  said  train  struck  the  said  box-car,  the  said  box-car  was  driven  bj-  the 
concussion  about  a  car  length  north  of  the  said  train  on  an  up-grade. 
The  said  plaintiff  thereupon  signalled  the  pony  conductor  to  hold  the  said 
train  at  a  standstill,  in  order  that  he  might  safely  make  the  coupling 
when  the  said  car  returned,  as  it  was  certain  to  do,  by  reason  of  the, 
down-grade.  This  plaintiff  says  that  at  the  time  he  gave  the  signal  to- 
stop  the  train,  the  pony  conductor  was  standing  near  the  engine,  in  full 
view  of  plaintiff's  lamp,  and  saw,  or  by  the  use  of  reasonable  care  might 
have  seen,  the  said  signal;  that  the  engineer,  in  obedience  to  the  said 
signal,  did  stop  the  said  train ;  that  plaintiff  adjusted  the  drawbar  by 
raising  it  and  bracing  it  with  a  small  piece  of  coal,  and  so  adjusted  it  that 
the  coupling  could  be  made  without  difficulty  when  the  said  car  should 
return,  and  thereupon  waited  for  said  car,  and  when  the  said  car  re- 
turned, as  it  did,  on  the  said  down-grade  to  the  place  where  plaintiff  was 
standing  at  the  end  of  said  train,  the  said  plaintiff  undertook  to  make 
the  coupling — all  of  which  was  known,  or  by  the  use  of  reasonable  care 
might  have  been  known,  to  said  pony  conductor.  And  that  while  he 
was  so  engaged  in  the  work  of  coupling  the  said  box-car  to  said  train  of 
cars,  the  said  pony  conductor  carelessly,  wrongfully,  and  negligently 
signalled  the  engineer  on  the  said  engine  to  start  his  said  engine  rapidly 
forward;  the  engineer  in  obedience  to  said  signal  did  start  the  said 
engine  rapidly  forward,  and  thereby  the  said  ten  cars  were  driven  rapidly 
and  violently  against  the  said  box-car  that  the  plaintiff  was  endeavoring 
to  couple  to  this  train,  whereby,  without  any  fault  on  the  part  of  this- 
plaintiff,  but  entirely  by  the  reason  of  the  negligence  of  the  said  pony 
j^onductor  in  giving  the  said  signal  to  the  engineer  to  start  his  engine  as 
tioresaid,  plaintiff's  right  hand  was  caught  between  the  drawbars  of  the 
nto  cars  he  was  endeavoring  to  cou{)le,  and  crushed  and  mangled  in  such 
a  m&nner  that  the  greater  part  of  it  was  afterwards  necessarily  ampu- 
tated,*' to  his  damage  in  the  sum  of  $15,000. 

A3  bas  been  said,  the  case  was  tried  to  a  jury  and  the  questions  pre- 
sented to  Cks  arise  upon  the  facts  as  presented  by  the  bill  of  exceptions, 
there  being:  a  motion  tor  a  new  trial,  which  was  overruled,  and  exceptions 
taken.  The  question  of  the  effect  of  this  testimony,  as  bearing  upon  the 
issues,  is  presenued  to  us,  whether  it  afforded  the  jury  any  reasonable 
ground  for  the  verdict  in  favor  of  the  plaintiff. 

The  particular  iacts  bearing  especially  upon  the  accident  are  some- 
what simple.  The  situation  of  the  cars  is  detailed  in  the  petition,  and 
the  movements  that  were  going  on.  There  was  testimony  given  to  the 
effect  that  one  of  the  cars  in  question  was  equipped  with  what  is  called  an 
Eames  coupling  apparatus,  and  a  similar  apparatus,  one  of  the  Barnes  coup* 
lers— drawbars — ^has  been  brought  in  and  exhibited,  for  the  informa- 
tion of  the  court,  that  we  may  see  to  what  the  testimony  applies.    There- 
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was  some  confusion  in  the  testimony  as  to  where  this  Eames  coupler 
was — that  is,  whether  it  was  upon  the  end  of  the  car  which  was  already 
attached  to  the  engine — one  of  the  ten  cars  that  were  being  moved  by  the 
engine — or  whether  it  was  attached  to  the  stationary  car  to  which  these 
cars  were  to  be  coupled.  There  seemed  to  be  more  or  less  confusion  all 
the  way  through  the  case,  in  the  examinations  at  least,  as  to  what  the 
fact  was,  and  there  seems  to  be  a  controversy  between  the  attorneys  even 
now  as  to  what  the  real  fact  was.  But  there  was,  substantially,  a  conflict 
of  testimony  regarding  this  matter.  The  testimony  given  on  behalt 
of  the  plaintiflF,  and  by  the  plaintiff,  was  finally,  we  think,  clearly  to 
the  effect  that  the  Eames  coupler,  which  bore  the  link  to  be  used 
in  the  particular  coupling,  was  upon  the  car  to  which  the  train 
was  to  be  coupled,  and  thai  the  other  draw>bar  complained  of — the 
standard  Lake  Shore  drawbar — wds  attached  to  the  last  of  the  ten 
cars  already  attached  to  the  engine,  and  which  was  to  be  attached  to  this 
Eames  coupler,  the  pin  to  be  dropped  in  place  being  upon  the  standard 
Lake  Shore  drawbar.  The  testimony  on  behalf  of  the  railroad  company 
tends  to  show  the  reverse  of  the  situation, namely :  that  the  Eames  draw- 
bar was  attached  to  the  last  of  the  ten  cars  already  to  attached  to  the  engine, 
and  not  upon  the  other  car.  Although  some  argument  was  founded  upon 
that,  there  is  substantially  a  conflict  of  testimony  in  the  matter,  and  it 
would  be  utterly  impossible  for  this  court,  were  we  so  disposed,  to  say 
from  this  record  as  to  which  party  was  in  the  right  as  to  the  tact.  But 
in  our  view  of  the  case  it  makes  no  substantial  difference  whether  this 
Eames  drawbar  was  upon  one  of  those  cars  or  the  other.  The  real  con- 
troversy in  the  case  arises  over  another  question. 

The  controversy  of  fact  which  was  presented  between  the  plaintiff 's  , 
proof  and  that  of  the  defendant  was  over  the  question  whether  the  signal 
to  go  ahead,  complained  of  in  the  petition,  was  given  by  the  plaintiff 
himself  or  by  the  pony  conductor,  to  the  engineer.  There  seems  to  be 
no  question  but  that  the  engineer  received  a  signal  from  somebody  to  go 
ahead,  and  obeyed  it,  starting  the  cars,  according  to  all  of  the  testimony 
on  both  sides,  very  slowly,  but  starting  them.  The  plaintiff  says  in  his 
petition,  and  also  in  his  evidence  given  upon  the  trial,  that  when  the  cars 
first  came  together  and  he  endeavored  to  make  the  coupling,  he  dis- 
covered that  the  Eames  drawbar  was  from  an  inch  and  a  half  to  two 
inches  higher  than  the  other  drawbar,  so  that  the  link  did  not  readily 
enter,  and  that  by  the  first  impact  ot  the  ten  cars  upon  the  stationary 
car,  the  stationary  car  was  driven  to  the  north,  and  thereupon  the  plain- 
tiff got  a  piece  of  coal,  raised  up  the  drawbar  of  the  standard  Lake 
Shore  car,  and,  as  he  says  in  his  petition,  "so  adjusted  it  that  the  coup- 
ling could  be  made  without  difficulty  when  the  said  cars  should  return." 
His  petition  says  that  that  was  the  situation  of  affairs  at  the  time 
the  last  attempt  to  couple  was  made,  viz :  that  he  had  so  adjusted  the 
Lake  Shore  drawbar  that  it  was  upon  the  same  plane  as  the  other,  and 
the  coupling  could  be  made  without  difficulty.  He  says  in  his  testimony 
that  that  was  true. 

There  is  no  question  made  that  there  was  any  defect  in  either  of  these 
drawbars.  The  simple  fact  was  that  one  was  from  an  inch  and  a  half  to 
two  inches  lower  than  the  other ;  but  that  was  frequently  the  case,  per- 
haps, with  different  cars  that  go  to  make  up  a  train. 

The  plaintiff  says  that  when  this  stationary  car  had  thus  been  driven 
back,  and  he  had  adjusted  this  drawbar  so  that  the  coupling  could  be  made 
without  any  difficulty,  instead  of  holding  the  train  still,  and  allowing 


Digitized  by 


Google 


570  OHIO  CIRCUIT  DECISIONS  Vol 

Lucas  Circuit  Court. 

him  to  wait  for  the  return  of  that  car,  on  account  of  the  down-grade,  and  to 
make  the  coupling  in  that  way,  the  engine  started  northerly  towards  the 
car,  which  had  thus  been  driven  up  the  track,  and  that  this  movement 
occurred  just  about  the  time  that  the  car  had  returned  and  he  was  actually 
manipiilaiing  the  link  to  make  the  coupling,  and  that  thereupon  the  heads 
of  the  drawbars  coming  together  quicker  than  he  anticipated,  his  hand 
being  iu  there,  it  was  caught  and  crushed. 

The  negligence  which  the  plaintiff  compLiins  of  against  the  defend- 
ant is  simply  in  starting  this  train  in  that  way,  under  those  circum- 
stances. The  defendant  claims,  in  addition  to  its  claim  that  the  conductor 
gave  no  signal,  that  Ney  himseli  had  given  the  signal  and  that  the  train 
was  backing  all  the  while  in  obedience  to  his  signal,  that  the  man  was 
guilty  of  misconduct  and  negligence  himself,  in  this:  when  he  was 
employed  by  the  company,  he  received  a  printed  copy  of  the  rules 
together  with  certain  instructions  therein  ;  that  he  had  them  in  his  pos- 
session, and  that  he  was  aware  of  their  contents.  One  rule  required  the 
switchman,  or  any  person  attempting  to  couple  cars,  to  do  it  with  a  stick, 
and  not  to  use  the  hand  for  the  purpose  of  guiding  the  link  except  in 
cases  where  it  was  necessary — that  is,  in  cases,  as  the  rule  says,  where  a 
stick  could  not  be  used  for  the  purpose.  The  plaintiff  testified  that  he 
had  received  and  knew  of  that  rule;  that  he  din't  use  a  stick,  that  he 
did  use  his  hand,  and  that  the  injury  occurred  substantially  as  we  have 
said.  The  company  gave  testimony,  and  it  was  not  disputed,  so  far  as 
that  fact  goes,  that  sticks  were  prepared  for  his  use,  which  he  might  have 
obtained  and  used ;  that  the  rule  required  him  to  furnish  himself  with  a 
stick,  yet  the  company  furnished  it ;  all  he  had  to  do  was  to  go  and  get 
it.  He  attempted  to  give  testimony  several  times  to  the  effect  that 
although  this  rule  was  nominally  a  rule  of  the  company,  yet  the  rule 
was  not  in  force ;  that  it  was  not  the  habit  of  brakemen  generally  to  use 
a  stick ;  that  the  coupling  was  almost  uniformly  made  by  the  hand  in 
the  presence  of  the  officers  and  superior  agents  of  the  company;  and 
that  thereby  the  rule  should  not  be  allowed  to  figure  in  determin- 
ing this  case,  or  in  determining  the  character  of  his  action  in  using  his 
hand.  Whether  right  or  wrong,  as  the  questions  were  presented  at  va- 
rious times  during  the  trial,  the  court  of  common  pleas  uniformly  excluded 
that  testimony,  and  it  was  not  given.  So  that  the  question  finally  pre- 
sented to  the  jury  rested  upon  the  general  facts  of  the  case,  with  that 
rule  in  force,  and  with  the  confession  of  the  plaintiff  that  he  did  not  use 
his  stick,  but  that  he  used  his  hand. 

It  will  be  seen,  then,  that  the  real  question — the  final  contro- 
versy which  the  jury  were  called  upon  to  decide,  in  view  of  the  charge 
of  the  court  upon  the  effect  of  that  rule,  was,  whether  or  not  that  was 
an  occasion  where  this  rule  required  the  use  of  the  stick  or  not ;  or  per- 
haps, to  state  it  a  little  more  liberally :  this  was  given  to  the  juty  as  a 
question  of  fact  whether  or  not,  in  the  exercise  of  reasonable  judgment 
upon  the  part  of  the  switchman,  when  he  was  attempting  that  coupling, 
in  view  of  the  situation  and  circumstances,  he  should  have  been  required 
to  use  his  hand,  or  whether  it  was  an  occasion  where  he  should  not  use 
his  hand,  but  should  use  a  stick.  The  jury  found  that  it  was  proper 
for  him  to  use  his  hand,  apparently — that  is  necessarily  the  conclusion 
from  their  verdict ;  and  the  question  presented  to  us  is,  whether  they  had 
a  right  to  so  find  from  this  testimony. 

'The  plaintiff  says  ia  his  testimony,  upon  pages  four  and  five,  in 
answer  to  questions : 


Digitized  by 


Google 


VUL CIRCUIT  COURTS. 571 

Railway  Co.  v.  Ney. 

**Go  Qii  and  tell  the  jury  just  what  you  did.  A.  I  went  back  and 
made  the  three  couplings,  and  came  to  this  Eames  coupling.  The  car 
stood  about  three  car  lengths  south  of  the  scale  track.  I  tried  twice  to 
couple  it,  but  couldn*t  make  it.  I  put  a  little  lump  of  coal  under  the 
drawbar,  and  could  make  the  coupling  all  right.  The  track  kind  of 
descends  down,  kind  of  step  down  on  a  small  slope  like — went  in  and 
put  a  little  lump  under  there,  and  set  the  pin. 

*'Q.  When  you  gave  them  a  signal  to  stop,  what  happened?  A. 
It  brought  them  right  to  a  stand-still,  and  stopped. 

"Q.  Was  it  after  they  stopped  that  you  put  in  this  piece  of  coal,  or 
before  ?  A.  I  had  the  lump  of  coal  before  he  stopped.  The  car  came 
moving  along  down.  I  made  the  coupling  all  right.  Just  as  I  went  to 
pick  up  the  link  to  enter  into  the  drawbar,  the  engine  came  ahead  on  me, 
and  caught  me.*' 

I  have  marked  in  the  record  the  testimony  bearing  upon  this  mat- 
ter— the  necessity  of  using  the  hand  on  such  an  occasion  as  here  pre- 
sented. Perhaps  I  ought  not  to  take  the  time  now  to  turn  to  that,  but 
to  state  substantially  all  the  proof  upon  that  subject.  The  defendant 
had  various  witnesses  who  testified  that  the  coupling  could  be  made  with 
a  stick.  The  plaintiff  had  some  one  or  two,  possibly  three,  witnesses, 
who  gave  testimony  upon  this  subject,  and  in  the  course  of  their  testi 
mony  they  said  substantially,  one  could  not  couple  an  Bames  drawbar 
or  link  with  a  stick.  Upon  inquiry  as  to  why  that  could  not  be  done, 
they  simply  gave  this  reason  :  that  where  the  drawbar  of  the  other  car, 
into  which  the  link  was  to  be  entered,  was  from  one  and  a  half  to  two 
inches  higher  than  the  Eames  drawbar,  the  link,  or  bull-tongue,  as  it  is 
called,  is  so  heavy  that  a  person  could  not  raise  it  suflSciently  with  a 
.stick  in  his  hand,  but  must  take  it  in  his  hand  to  raise  it  to  the  same 
plane,  so  it  would  enter.  It  was  proven,  substantially  without  any. contra- 
diction, and  by  witnesses  on  both  sides,  that  where  it  was  simply  necessary 
to  depress  the  link  of  the  Eames  drawbar,  it  could  be  depressed  three  or  four 
inches  by  a  pressure  upon  the  top  of  it ;  that  generally  it  was  supposed 
to  be  upon  almost  on  a  poise,  but  the  back  end  being  a  little  heavier,  it  was 
not  quite  on  a  poise,  but  that  a  slight  pressure  upon  the  top  of  the  link 
would  depress  it  three  or  four  inches.  And  this  is  illustrated  by  what  has 
been  brought  here,  that  that  can  be  done  very  readily  and  very  easily,  upon 
a  very  slight  pressure.  There  was  ho  suggestion  by  anybody  that  there 
was  any  difficulty  in  making  a  coupling  where  the  drawbars  were  substan- 
tially upon  the  same  plane  ;  there  was  no  suggestion  of  any  difficulty 
sometimes  occurring  where  one  of  the  drawbars  was  on  one  side  of  the  • 
other — where  they  didn't  come  face  to  face;  the  only  suggestion  of  diffi- 
culty is,  when,  not  the  Eames  drawbar,  but  the  other,  is  an  inch  and  a  half 
to  two  inches  higher  than  the  other.  Where  the  Eames  drawbar  is  the 
higher,  if  they  had  not  been  brought  to  the  same  plane,  the  proof  is, 
that  by  a  slight  pressure,  even  by  a  stick  or  anything,  the  Eames  draw- 
bar .could  hav&  been  depressed,  and  the  entry  could  haye  been 
made.  But  even  that  situation  is  not  placed  before  us  in  this  record, 
for  when  the  accident  occurred,  and  the  coupling  was  about  to  be  made, 
it  is  the  undisputed  proof — the  claim  of  the  plaintiff  in  his  petition  and 
in  his  testimony — that  the  drawbars  were  upon  the  same  plane,  and  that 
the  coupling  could  be  made  without  any  difficulty  whatever.  There  is  the 
situation  :  the  coupling  could  be  made  without  any  difficulty  whatever, 
and  without  danger,  by  the  use  of  a  stick.  The  stick  could  have  been 
tised.      The  plaintiff   knew  of  the  rule,  and  he  chose  to  disobey  it 
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In  those  circumstances,  we  see  no  escape  from  the  conclusion  that  the 
jury  were  not  warranted  in  finding  that  the  defendant  was  not  called 
upon  to  use  a  stick,  and  that  it  was  perfectly  right  for  him  to  use  his 
hand.  And  it  being  perfectly  manifest  that  the  accident  occurred 
simply  because  he  did  use  his  hand,  and  not  a  stick,  we  are  compelled 
to  say  that  the  verdict  is  not  sustained  by  the  evidence.  There  is  not  a 
conflict  of  evidence,  but  the  concurring  testimony  of  all  persons  upon  the 
facts  that  bear  upon  the  real  controversy,  shows  that  the  verdict  is  not 
sustained.  In  deciding  this,  we  do  not  mean  to  say  that  the  rulings 
which  the  court  made  against  the  plaintiff  as  to  the  admission  of  tes- 
timony about  using  a  stick  or  using  the  hands  were  right  or  wrong. 
Whatever  testimony  might  have  been  given  upon  that  subject  was 
excluded  by  the  court.  We  decide  the  case  upon  the  record  as  it  is  here 
presented  to  us. 

This  verdict  will  therefore  be  set  aside,  and  the  judgment  reversed, 
and  the  cause  remanded  to  the  court  of  common  pleas  for  a  new  trial. 

Judgment  against  the  defendant  in  error  for  costs  on  error. 


PRACTICE— DAMAGES. 

[Lucas  Circuit  Court] 
Bentley,  Haynes  and  Scribner,  JJ. 

JoKL  H.  Norton  bt  al  v.  Margarbt  Parkbk. 

1.  Entry  op  Pii^ing  op  Bili^  op  Exceptions  not  Showing  Tkrm  Prbsuicsi> 

TO  BB  PlI«BD  AS  OP  THB  TBRM  AT  WHICH  CASB  WAS  TrIBD. 

Thirty  days  from  the  close  of  the  Januatr  term  of  common  pleas  court  was 
allowed,  in  which  to  prepare  and  file  a  bill  of  exceptions.  The  April  term  of 
said  court  began  immediately  upon  the  close  of  the  January  term  and  the 
entry  upon  the  journal  of  the  filing  of  the  bill  of  exceptions  merely  gave  the 
date  and  did  not  of  itself  appear  to  have  been  made  as  of  the  January  term: 
Held^  however,  that  it  should  be  presumed  to  have  been  madeasof  the  January 
term  and  that  the  bill  of  exceptions  became  part  of  the  record. 

2.  RUI^  OP  DaMAGBS  AS  TO  THB  SaI^B  OP    PBRSONAI,    PROPBRTY    UPON    PaLSB 

Kbprbsbntations. 
In  an  action  for  damages  for  false  representations  made  by  the  seller  in  a  sale 
of  personal  property  constituting  the  furniture  and  household  articles  of  a 
boarding  house,  regarding  the  amount  of  income  derived  from  the  business, 
and  the  renewal  of  the  lease  of  the  premises,  the  measure  of  damages  is  the 
difierence  between  the  value  of  the  property  thus  sold  in  its  situation  with 
the  conditions  as  they  in  fact  then  were,  and  what  would  have  been  its  value 
had  the  representations  been  true. 

8.  INTBRBST  MAY  BB  InCLUDBD  IK  AWARDING  DaBIAGBS  ACTIONS  POR  TORT. 

Under  the  authority  of  Lawrence  R.  &.  Co.  v.  Cobb,  85  O.  S.,  94,  in  awarding^ 
damages  resulting  from  a  tort  interest  may  be  included. 

4.  Circuit  Court  May  Rbvbrsb  as  to  onb  Dbfbndant  and  Appirm  as  to 
THB  Othbr. 
Under  the  authority  of  Rongler  v.  Lilly,  26  O.  S.,  48,  the  circuit  court  is  author- 
ized, in  actions  of  this  character,  to  reverse  the  Judgment,  upon  the  weight  of 
the  evidence,  as  to  one  of  the  defendants  and  amrm  it  as  to  the  other. 

Error  to  the  Cotirt  of  Common  Pleas  of  Lucas  county. 

Bbntlby,  J.  (orally). 

Joel   H.  Norton   and  T.  M.  Meinhart  brought  suit  on  petit  Ioyi    ii> 
error  against  Margaret  Parker  to  reverse  a  judgment  cif  iwo  tlioi  -m  i* 
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dollars  that  Margaret  Parker  obtained  against  them  in  the  court  of  com- 
mon pleas  in  an  action  prosecuted  by  her  therein  and  in  which  an  attach-  ^ 
ment  was  issued.  Her  petititon  in  the  court  of  common  pleas  charges 
**That  on  or  about  December  7, 1887,  the  said  defendants,  T.  H.  Meinhart, 
whose  full  first  name  is  unknown  to  the  plaintiflF,  and  Joel  H.  Norton, 
conspiring  together  to  cheat  and  defraud  the  plaintiff,  and  in  order  to 
induce  the  plaintiff  to  purchase  the  whole  of  the  furniture  of  two  houses 
situated  on  Michigan  avenue,  in  the  city  of  Chicago,  known  as  numbers 
1328  and  13*^0  and  which  had  theretofore  been  and  was  intended  to  be 
used  for  a  boarding  house,  and  pay  them  the  said  defendants,  therefor  a 
large  sum  of  money,  to-wit,  five  thousand  dollars,  falsely  and  fraudulently 
and  with  intent  to  deceive  the  plaintiff  represented  to  the  plaintiff  that 
the  business  of  said  house  which  had  been  theretofore  carried  on  by  said 
Meinhart,  was  a  successful  and  profitable  business,  and  that  during  the 
two  years  next  preceding  that  time  said  Meinhart  had  carried  on  the 
same  as  such  boarding  house,  and  that  the  said  business  had  paid  him  a 
net  profit  of  from  two  hundred  to  five  hundred  dollars  per  month,  and 
that  said  Meinhart  had  made  a  contract  wi^th  the  owner  of  said  property 
for  an  extension  of  the  lease  of  said  premises  on  the  same  terms  on  which 
it  had  been  theretofore  leased  by  said  Meinhart  and  for  any  length  of 
time  the  plaintiff  might  desire.  That  the  plaintiff,  relying  upon  such 
representations  and  with  no  notice  of  their  falsity,  but  fully  believing  the 
same  to  be  in  all  respects  true,  purchased  all  said  furniture  and  paid  said, 
defendant  a  large  part  of  said  purchase  price,  to-wit,  the  sum  of  two 
thousand  dollars."  Then  the  petition  proceeds  to  set  forth  that  said 
representations  so  made  by  the  defendants  were  false  and  known  to  be 
false  at  that  time  by  the  defendants  below ;  that  the  said  business  carried 
on  by  Meinhart  at  that  place  had,  on  the  contrary,  been  a  losing  business 
and  not  profitable,  as  the  defendants  below  well  knew,  and  that,  as  a 
matter  of  fact,  there  was  no  contract  to  renew  said  lease  and  that  the 
lease  cotdd  not  be  renewed,  that  the  defendants  below  knew  that,  and 
that  by  means  of  these  false  representations  they  induced  the  plaintiff  to 
purchase  this  boarding  house  property,  which  without  renewal  of  the 
lease,  would  have  been  of  very  little  valu^,  as  is  stated  in  the  petition, 
and  charges  that  she  has  sustained  damages  by  reason  of  the  premises 
in  the  sum  of  twenty-five  hundred  dollars,  she  having  paid  about  two 
thousand  dollars  of  the  consideration  money  already. 

An  attachment  was  issued  in  the  case  and  a  notice  of  garnishment 
^erved  on  the  Ketcham  National  Bank.  That  branch  of  the  matter  has 
already  been  before  this  court. 

The  defendants  did  not  question  the  petition  in  any  way  by 
demurrer — did  not  call  in  question  its  sufficiency — ^but  each  of  them  filed 
an  answer  containing  general  denials,  and  the  case  proceeded  to  trial  to  a 
jury  and  the  jury  rendered  a  verdict,  for  upwards  of  two  thousand  dollars, 
against  both  defendants. 

There  was  a  motion  for  a  new  trial,  which  was  overruled,  and  it  is 
claimed  that  a  bill  of  exceptions  was  duly  allowed  and  made  a  part  of 
the  record,  embodying  all  of  the  evidence  and  exhibiting  the  full  proceed- 
ings of  the  court  in  the  case. 

This  is  a  petition  in  error  filed  here  to  reverse  the  judgment,  and  it 
assigns  the  following  errors : 

"1.  That  said  verdict  is  not  stistained  by  sufficient  evidence. 

**2.  That  said  verdict  is  contrary  to  law. 
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"3.  For  errors  of  law  occurring  at  the  trial  and  excepted  to  by  the 
plaintififs  in  error. 

"4.  That  the  court  erred  in  overruling  the  motion  of  plaintiffs  in  error 
for  a  new  trial  and  entering  judgment  on  said  verdict." 

The  defendant  in  error  claims  that  this  bill  of  exceptions  is  not 
properly  a  part  of  the  record,  and  should  not  be  considered  so  far  as  it 
claims  to  set  forth  all  of  the  testimony  and  exhibits  and  any  error  based 
upon  the  overruling  of  the  motion  for  a  new  trial  for  the  reason  that  the 
verdict  was  not  sustained  by  sufficient  evidence.  The  entry  at  the  trial 
term  is  as  follows — the  case  being  tried  at  the  January  term,  1889 — **To 
all  which  the  defendants  by  their  counsel  then  and  there  excepted  and 
on  their  motion  said  defendants  are  allowed  thirty  days  from  the  adjourn- 
ment of  this  court  within  which  to  have  their  bill  of  exceptions  allowed 
and  signed  and  it  is  ordered  that  when  so  allowed  and  signed  within  said 
time,  said  bill  shall  be  filed  and  thereupon  be  and  become  a  part  of  the 
record  in  this  case.  And  the  journal  of  this  term  shall  be  kept  open  for 
thirty  days  after  its  adjournment  for  an  entry  of  such  allowance  to  be 
made  thereon. 

The  April  term  of  the  court  began  before  the  expiration  of  the  thirty 
days  after  the  close  of  the  January  term — perhaps  the  January  term 
closed  upon  the  morning  of  the  same  day  at  which  the  April  term 
began — on  April  18,  1889. 

The  next  entry  upon  the  journal  as  originally  certified,  is*  this  : 
**On  May  4,  1889,  an  entry  in  said  cause  was  made  which  appears  on  the 
iournal  of  said  court  in  the  words  and  figures  as  follows,  viz.:  (Giving 
the  title  and  number  of  the  case.)  'On  this  4th  day  of  May,  1889,  came 
the  defendants  and  presented  to  the  court  their  certain  bill  of  exceptions 
herein,  which  being  found  by  the  court  to  be  true  is  allowed,  signed  and 
sealed,  and  is  hereby  made  part  of  the  record  of  this  cause.'  " 

An  amended  certificate  as  to  that  journal  entry  has  been  filed  in  this 
case  since  this  case  came  into  this  court,  and  is  as  follows  :  "On  the  4th 
day  of  May,  1889,  being  within  thirty  days  of  the  closing  of  the  January 
term,  1889,  there  was  filed  in  this  cause  an  order,  an  entry  of  whicli 
appears  on  the  journal  of  said  court,  being  the  journal  of  the  January 
term,  1889,  in  the  words  and  figures  as  follows,  to-wil :  (Giving  the 
title  and  number  of  the  cause  and  being  the  same  as  I  have  already  read 
as  first  certified.)  It  is  claimed  that  this  entry  of  May  4  not  appearing 
in  and  of  itself  to  have  been  made  as  of  the  January  term,  the  court  will 
presume,  under  the  circumstances  of  the  case,  that  it  was  entered  of  the 
term  when  it  was  actually  made,  that  is,  of  the  April  term,  and  that  it' 
cannot  be  considered  as  an  entry  appearing  upon  the  January  term  of 
that  court.  We  need  not  enter  into  a  discussion  of  this  proposition, 
because  it  has  already  been  considered  in  the  hearing  of  a  case  recently, 
and  the  court  held  in  that  case,  as  it  does  in  this,  that  this  entry  must 
be  presumed  to  have  been  of  the  January  term — the  trial  term— and  that 
we  must  consider  the  bill  of  exceptions  as  a  part  in  the  record  in  this 
case. 

There  was  some  testimony  delivered  orally  before  the  court  on  the 
trial  of  the  case,  but  the  large  bulk  of  the  evidence,  however,  had  been 
taken  in  Chicago  b}^  way  of  depositions  upon  the  part  of  plaintiff  and 
defendants  below.  'There  are  many  exceptions  to  the  testimony — objec- 
tions to  questions,  in  these  depositions  taken  in  Chicago,  but  the  record 
in  this  case  simply  shows  that  the  plaintiff  introduced  such  and  such 
depositions,  which  are  attached,  and  that  the  defendants  introduced  such 
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and  such  depositions,  and  it  does  not  appear  that  the  court  of  common 
pleas  was  called  upon  to  consider  these  objections,  only,  as  appears  by 
the  record,  I  think  in  one  instance,  which  appears  on  page  49  of  the  l>ill, 
when  the  deposition  of  Margaret  A.  Meinhart  was  presented,  where  this 
bill  of  exceptions  shows  this,  as  the  action  of  the  court  of  common  pleas: 
**During  the  reading  of  the  last  mentioned  deposition,  the  following  ques- 
tion, on  cross-examination,  was  objected  to,  by  the  defendants,  as  irrele- 
vant and  incompetent,  viz.:  "Q.  Did  not  you  state  to  Mrs.  Kellogg,  one 
of  the  boarders  in  that  house,  that  Mr.  Blain  and  Mr.  Meinhart,  your 
husband,  in  your  presence,  said  words  to  the  effect  that  they  would  take 
Mrs.  Parker  in  the  house,  get  her  money,  and  then  kick  her  out?'* 
Which  said  objection  was  by  the  court  overruled ;  to  which  ruling  the 
defendants  by  their  counsel  then  and  there  excepted." 

And  following  that,  is  this  statement  by  the  court :  **That  is  not 
admitted  for  the  purpose  of  enabling  the  plaintiffs  to  afterwards  contra- 
dict deponent's  statement  on  this  subject  made  on  cross-examination.*' 

We  have  read  the  testimony  in  the  case,  of  course  including  that 
which  this  objection  calls  in  question,  and  we  are  of  opinion  that,  in  view 
of  the  answer  of  the  witness  to  this  question,  the  defendants  below  were 
not  prejudiced  by  the  action  of  the  court  in  this  regard. 

In  its  charge  to  the  jury,  the  court  gave  a  number  of  propositions 
as  requested  by  the  defendants  below,  and  if  it  refused  any,  they  are  not 
set  forth  in  the  bill  of  exceptions  and  we  will  consider  no  claim  ot  error 
regarding  that.  There  are  one  or  two  that  are  modified  by  the  court  of 
common  pleas  and  an  objection  and  exception  was  taken  to  that  modifi- 
cation, by  defendants.  Without  reading  them,  however,  we  will  say 
that  we  are  unable  to  see  that  the  slight  modifications  that  the  court 
made  to  those  requests  were  prejudicial  or  that  they  made  the  charge  of 
the  court  in  that  regard  erroneous. 

It  was  strongly  objected  that  the  court  erred  in  its  charge  regarding 
the  rule  of  damages  of  the  case,  the  court's  charge  in  that  regard  being 
as  follows: 

**The  injury  is  to  be  represented  in  damages;  and  the  measure  of 
damages  would  be :  what  would  that  property,  as  it  was— on  the  basis  as 
it  was  represented,  and  that  re-rental,  as  it  was  represented — if  it  was 
falsely  represented — what  would  it  have  been  worth  to  her,  if  such  repre- 
sentations had  been  true,  and  how  much  was  it  worth  at  the  time  of  the 
sale,  if  these  material  facts  were  untrue.  Now,  the  difference — if  there 
is  any — between  what  it  would  have  been  worth,  if  the  representations 
were  all  true,  and  what  it  was  worth,  those  representations  not  being  true, 
will  be  the  amount  of  damages  Mrs.  Parker  has  suffered  by  reason  of 
these  things  not  being  true.  Now  what  is  that  amount?  That  is  for 
you  to  determine,  if  there  is  any  such  damages." 

That  is  a  part  of  the  charge  which  was  excepted  to  as  not  exhibit- 
ing the  true  rule  of  damages  in  the  case. 

The  direct  testimony  did  not  indicate  but  that  the  value  of  the  fur- 
niture in  and  of  itself,  if  it  were  considered  merely  as  to  its  general  market 
value — no  matter  where  it  was — was,  perhaps,  less  than  what  was  paid  lor 
it,  oragreed  to  be  paid  for  it,— five  thousand  dollars— but  it  is  claimed  rhat 
the  plaintiff  below  was  induced  to  purchase  it,  which  she  other- 
wise w6uld  not  have  done,  by  these  false  representations  regard- 
ing the  value  of  the  business  about  which  it  was  used  and  about 
which  it  was  intended  that  the  plaintiff  below  should  use 
it,      and    that     althoagh     the     furniture     considered      in      an^!      of 
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itself,  regarding  its  market  value,  might  have  been  worth  the  five  thou- 
sand dollars,  yet  if  the  plaintiff  was  induced  to  put  her  money  into  it  and 
thereby  embark  in  a  losing  business  by  reason  of  these  false  representa- 
tions, the  measure  of  her  damages  would  be — not  what  the  market 
value  of  the  furniture  would  differ  from  the  price  which  she  agreed  to 
pay  for  it,  but  the  difference  in  its  value  to  be  used  in  that  business  and 
what  it  would  have  been  worth  if  the  representations  by  which  she  was 
induced  to  purchase  it  had  been  true.  It  is  perhaps  a  question  of  some 
nicety,  exactly  what  the  true  rule  of  damages  would  be,  in  a  case  of  that 
kind,  but  we  are  not  satisfied  and  we  do  not  feel  at  all  clear  but  that  the 
court  of  common  pleas  in  its  charge  indicated  the  proper  rule  of  dam- 
ages. It  would  seem  that,  under  the  circumstances,  if  she  was  induced 
to  put  her  money  into  a  losing  business  by  means  of  false  representa- 
tions, it  could  not  be  said  that  she  lost  nothing  because  the  personal 
property  which  she  bought  was  worth  what  she  paid  for  it. 

On  the  other  hand,  if  it  were  insisted  that  the  rule  of  her  damages 
was  the  difference  in  the  profits  which  were  represented  to  be  in  the  busi- 
ness that  would  leave  an  uncertainty  regarding  the  matter  because  it  did 
not  appear  how  long  she  might  have  carried  on  that  business  and  made 
the  profit  that  the  defendant,  Meinhart,  had  been  making  or  how  long  a 
time  it  was  contemplated  between  them  that  the  business  should  be  thus 
carried  on.  The  time  was  indefinite — she  was  simply  to  embark  in  the 
business  of  carrying  on  that  house,  which  was  a  losing  business,  as  it  is 
claimed. 

Now  it  occurs  to  us  that  the  rule  of  damages  is  as  the  court 
of  common  pleas  laid  it  down — ^the  difference  in  the  value  of  what  she 
bought  in  the  situation  it  was,  and  what  it  would  have  been  in  that  situa- 
tion for  the  uses  and  purposes  for  which  she  bought  it,  if  the  representa- 
tions had  been  true. 

Objection  is  made  that  the  verdict  on  its  face  is  improper,  on  account 
of  its  including  interest — this  being  an  action  in  tort.  The  verdict  is  as 
follows:  *'The  jury  empaneled  in  the  above  entitled  action  having  been 
sworn  well  and  truly  to  try  the  issue  joined  between  the  parties  and  a 
true  verdict  to  render,  for  verdict  find  and  say  that  we  find  for  the  plain- 
tiff and  assess  her  damages  at  the  sum  of  $2,075  00 

and  interest       121  89 


Total,     $2,196  89 

The  interest  "$121.89"  (in  figures)  is  placed  below  the  $2,075  and 
then  those  two  sums  are  figured  up  and  the  word  **totar'  placed  before 
the  $2,196.39.  It  wOuldseem  that  the  jury  found  the  amount  of  the  dam- 
ages at  the  same  time  added  $121.39  for  interest. 

In  Lawrence  Railroad  Co.  v.  Cobb,  36  O.  S.,  94,  the  fourth  proposi- 
tion of  the  syllabus  is  as  follows : 

"4.  In  awarding  damages  for  an  injury  resulting  from  a  tort,  compen- 
sation in  the  nature  of  interest  may  be  included." 

The  judge  in  delivering  the  opinion  says,  upon  that  proposition : 
**Nor  was  there  error  in  the  charge  of  the  court  in  respect  to  the  amount 
of  damages.  The  rule  of  damages  in  such  case  is  compensation  for  the 
injury,  or,  in  other  words  that  the  injured  party  should  be  made  whole. 
And  while  it  is  true  that  such  a  claim  is  not  one,  which,  under  the  stat- 
ute, bears  interest,  nevertheless,  if  reparation  for  the  injury  is  delayed 
for  a  lon^  time  by  the  wrongdoer,  the  injured  party  cannot  be  made 
whole  unless  the  damages  awarded  include  compensation,  in  the  nature 
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of  interest,  for  withholding  the  reparation  which  ought  to  have  been 
promptly  made." 

This  question  in  JLawrence  Railroad  Co.  v.  Cobb,  supra^  was,  raised 
upon  the  charge  of  the  court  to  the  jury  and  it  did  not  appear  in  the  ver- 
dict itself  as  plainly  as  in  this  case,  that  interest  was  in  fact  included ; 
but  the  substantial  statement  of  the  jury  in  this  verdict  is  that  the  total 
amount  of  the  damages  is  $2,196.89  and  it  appears  that  in  arriving  at 
that  they  figured  as  interest  (121.39  ;  but  we  think,  under  this  authority 
that  this  was  not  improper;  that  they  might  lawfully  do  that,  and  there- 
fore there  was  no  error  in  the  action  of  the  court  in  rendering  judgment 
on  such  verdict. 

We  come  now  to  the  other  question  presented ;  whether  this  evi- 
dence is  sufficient  to  sustain  the  verdict  against  both  Joel  H.  Norton  and 
T.  H.  Meinhart. 

It  will  not  be  profitable,  perhaps,  for  me  to  go  over,  in  detail,  the 
points  in  the  testimony — I  have  not  tinie  for  that — but  it  is  sufficient  to 
say  that  we  have  read  the  testimony  and  considered  it  carefully,  with 
regard  to  Mr.  Norton  and  with  regard  to  Mr.  Meinhart,  separately — 
because  it  is  claimed  that  whatever  may  be  the  force  of  the  testimony 
agaipst  Meinhart,  it  would  not  sustain  the  verdict  as  against  Mr.  Norton. 
In  considering  the  testimony,  we  think  the  evidence  tended  to  show  at 
least  that  the  charges  in  the  petition  against  Meinhart  were  true.  Of 
course  there  was  evidence  given  both  ways ;  but  he  admits  squarely  that 
he  made  substantially  the  representations  which  were  charged  to  have 
been  made,  but  he  says,  on  the  other  hand,  that  they  were  true.  There 
is  direct  testimony  to  the  effect  that  they  were  true  for  the  most  part ; 
but  there  is  also  testimony  strongly  tending  to  show  that  in  a  substantial 
degree  they  were  not  true,  and,  the  jury  having  passed  upon  them,  we  do 
not  think  we  are  warranted  in  interfering  with  the^ verdict  as  to  him. 

The  testimony  regarding  Mr.  Norton  might  be  considered  in  two 
aspects :  The  only  aspect  as  to  which  we  should  consider  it  is,  as  to 
whether  it  substantiates  the  charge  of  the  petition — that  Norton  aided 
and  abetted  Meinhart  in  the  original  fraud  charged  against  him  and  which 
resulted  in  the  injury  to  Mrs.  Parker. 

There  is  other  evidence  given  in  regard  to  dealings  with  the  mort- 
gage which  Mrs.  Parker  made  over  as  a  part  of  the  purchase  price, 
bearing  upon  the  question  as  to  whether  or  not  Mr.  Meinhart,  or  Mn 
Norton,  owns  that  mortgage,  or  whether  Mr.  Meinhart  has  any  interest 
in  it ;  but,  as  we  look  upon  the  case,  as  it  is  presented  in  this  record  for 
our  consideration,  we  are  simply  to  determine  whether  Mr.  Norton  was 
the  aider  and  abettor  and  joined  in  the  original  fraud  upon  Mrs.  Parker 
whereby  he  rendered  himself  liable  to  a  personal  judgment  for  the  amount 
of  her  damages.  We  find  the  evidence  barren  of  proof  that  would  fairly 
sustain  the  verdict  as  against  Mr.  Norton,  as  to  his  joining  in  the  orig- 
inal fraud  and  deception  by  which  Mrs.  Parker  was  led  into  this  arrang 
ement,  and  we  think  the  judgment  against  Norton  is  not  sustained  by 
the  evidence. 

As  regards  the  other  questions — whether  the  evidence  tended  to 
show  that  Mr.  Meinhart  really  had  an  interest  in  this  mortgage  at  the 
time  it  was  sold  and  that  the  money  attached  was  really  and  properly 
attachable  as  the  money  of  Mr.  Meinhart  in  this  action — we  think  the 
record  does  not  present  that  question  to  us  or  call  upon  us  for  any  deci- 
sion or  intimation  of  any  opinion  in  regard  to  it 
8       O.  C.  D.       87 
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Under  the  authority  of  certain  holdings  of  the  Supreme  Court — one 
of  which  is  in  Rengler  et  ux  v.  Lilly,  26  O.  S.,  43  we  are  authorized  in 
an  action  of  this  character,  to  reverse  the  judgment  as  to  one  of  the 
defendants  and  aflfirm  it  as  to  the  other. 

The  judgment  is  therefore  affirmed  as  to  Mr.  Meinhart ;  but,  as  to 
Mr.  Norton,  the  judgment  is  reversed,  and  as  to  him,  the  verdict  will  be 
set  aside  and  the  cause  will  be  remanded  to  the  court  of  common  pleas 
for  a  new  trial  and  lor  further  proceedings  according  to  law. 


VERDICT. 

[Lucas  Circuit  Court.] 
Bentley,  Haynes  and  Scribner,  JJ. 

The  Gbndron  Iron  Wheel  Co.  v.  Santschi. 

Setting  aside  a  Verdict  upon  the  Weight  of  the  Evidence. 

The  probative  force  of  the  testimony  of  a  witness  is  the  final  resultant  of  all 
his  asservations  bearing  upon  the  matter  in  question  when  considered  and 
analyzed  with  reference  to  themselves  and  to  known  circumstances  and  facts; 
and  when  an  issue  of  iact  is  submitted  to  a  jury  and  the  testimony  on  one 
side  is  clear,  consistent  and  in  harmony  with  known  and  settled  facts,  and  the 
testimony  on  the  other  side,  thongh  conflicting  therewith,  is  inconsistant 
with  itself  and  with  known  or  established  facts,  the  case  does  not  present 
such  conflict  of  testimony  as  will  prevent  a  reviewing  court  from  setting 
aside  a  verdict  manifestly  erroneous. 

Bentley,  J.    (orally.) 

Mr.  Santschi  recovered  a  judgment  against  the  Geudron  Iron  Whee) 
Company,  in  the  court  of  common  pleas,  for  $4,500,  for  an  injury  sul- 
fered  by  him  while  employed  by  the  company,  by  the  bursting  of  an 
emery  wheel. 

Various  errors  are  assigned  in  the  petition  in  error,  but  none  were 
argued  or  relied  on  in  this  court  except  those  founded  upon  the  claim 
that  the  verdict  is  against  the  weight  of  the  evidence. 

The  facts,  as  claimed  by  the  plaintiff  below,  are  these  :  On  May  4, 
1890,  the  plaintiff,  a  young  man  of  about  twenty-six  years  of  age,  had 
been  working  for  the  plaintiff  in  error  for  some  days  about  their  factory, 
here  in  Toledo,  where  machinery  was  run  and  bicycles  and  other  articles 
were  manufactured.  His  work  was  not  confined  to  any  certain  kind  of 
employment,  but  as  he  expressed  it.  he  was  "  working  at  most  everything." 

On  May  14,  he  was,  by  one  of  the  foremen  of  the  company,  put  to 
work  at  an  emery  wheel  running  at  a  high  rate  of  speed,  grinding  small 
protuberances  or  burrs  left  in  casting  one  of  the  small  iron  parts  of 
bicycles,  called  ** binders."  He  had  been  thus  working  nearly  all  day. 
having  no  notice  or  kno\Vledge  of  any  defect  in  the  emery  wheel  or  of 
my  danger  from  its  swift  revolution,  and  along  late  in  the  afternoon  the 
wheel  burst,  and,  its  motion  being  towards  him,  one  of  the  flying  pieces 
of  the  wheel  hit  him  on  the  head  and  severely  injured  him.  He  claims 
that,  in  fact,  the  emery  wheel  was  defective,  that  a  small  piece  had 
fallen  out  of  it  the  day  before,  while  another  workman  was  grinding  on 
it,  and  that  that  workman  had  promptly  called  the  attention  of  the  said 
foreman  to  it  and  had  refused  to  work  longer  upon  it  and  that,  there- 
upon, the  wheel  was  taken  from  its  place  on  the  left  end  of  the  shaft  and 
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placed  on  the  right  end  of  the  same  shaft  and  another  emery  wheel 
which  had  up  to  that  time  been  on  the  right  hand  end  ot  the  shaft  was 
placed  on  the  left  end,  in  short  that  said  two  wheels  were  changed  about, 
but  said  defective  wheel  was  allowed  to  run  in  its  new  place,  and  that 
the  defect  was  such  as  would  render  it  dangerous  and  liable  to  burst,  to 
the  knowledge  of  the  company,  and  that  it  did  burst  by  reason  of  said 
defect  and  the  high  rate  of  speed  at  which  it  was  run. 

Some  question  was  made  as  to  whether  the  person  who  set  the  plain- 
tiff to  work  at  the  wheel  (a  Mr.  Krete)  was  authorized  so  to  do,  and 
whether  his  relations  to  the  company  were  such  as  that  notice  to  him  of 
the  defect  in  the  wheel  was  notice  to  the  company,  but  we  think  this 
authority  and  relation  were  suflSciently  shown  and  there  is  no  contro 
versy  l)Ut  that  plaintiff  was  injured  and  by  the  flying  fragments  of  an 
emery  wheel  at  which  he  was  working.  The  decisive  thing  is,  was  the 
wheel  which  burst  defective  as  claimed  and  was  Mr.  Krete*s  attention  so 
called  to  it  ?  The  plaintiff  in  error  earnestly  contends  that,  though  the 
jury  evidently  so  found,  the  great  weight  and  force  of  the  evidence 
indicates  otherwise.  And  it  is  perhaps  fair  and  proper  that  we  state  the 
testimony,  facts  and  deductions  that  make  for  the  support  of  the  claims 
on  each  side  on  this  issue. 

The  plaintiff  testified  that  he  went  to  work  at  the  wheel  on  the  right 
hand  end  of  the  shaft  of  the  machine  in  question,  about  eleven  o'clock 
in  the  morning  of  the  14th  and  worked  until  noon,  then  quit  for  dinner 
and  began  again  at  ten  minutes  to  one  o'clock  and  worked  some  hours 
till  the  wheel  burst.  He  says  that  he  did  not  use  the  face  or  periphery  of 
the  wheel  but  ground  on  the  side  of  it,  and  did  not  notice  or  know  of  any 
defect  in  it,  and  that  he  had  some  experience  with  emery  wheels  off  and 
on  for  four  or  five  years,  and  was  careful,  and  he  says  that  he  didn't  let 
any  binder  get  under  the  wheel  and  between  that  and  the  iron  table  of 
the  machine  under  the  wheel.  He  says  that  the  wheel  that  he  worked 
on  was  thicker  and  smaller  in  diameter  than  the  one  exhibited  to  the 
jury,  which  was  an  inch  thick  and  fourteen  inches  in  diameter. 

The  evidence  of  the  defendant  below  tended  to  show,  and  the 
defendant  claims  the  truth  is,  that  the  accident  occurred  from  the  plain- 
tiffs allowing  many  of  said  binders  to  lie  on  the  table  of  the  machine 
and  that  the  slight  jar  of  the  machinery  would  move  them  about  and 
nothing  prevented  one  of  them  from  coming  in  contact  with  the  wheel, 
iand  that  immediately  after  the  accident  it  was  noticed  that  a  part  of  the 
wheel  that  burst  still  clung  to  the  shaft  and  showed  it  to  be  an  inch 
wheel,  and  not  one  and  one-half  inches  thick,  and  right  under  the  place 
of  the  centre  of  the  wheel  one  of  those  binders  was  then  sticking  up, 
being  lodged  in  the  round  draft  hole  through  the  table,  and  on  the  upper 
corner  as  it  lay  a  place  was  ground  off  as  if  by  the  wheel.  This  piece 
of  iron,  or  binder,  was  exhibited  to  the  court,  being  attached  to  the  bill 
of  exceptions,  and  the  machine  itself,  with  a  fourteen-inch  emery  wheel, 
one  inch  thick,  was  also  exhibited,  and  it  was  demonstrated  that  if  such 
a  piece  should  get  into  that  position  under  the  wheel,  while  in  motion,  it 
would  inevitably  tear  the  wheel  in  pieces  or  cause  it  to  burst.  Several 
witnesses  testified  to  seeing  those  binders  all  over  the  table  while  plain- 
tiff was  at  work  and  to  the  fact  thai  the  wheel  that  burst  was  a  fourteen- 
inch  wheel,  one  inch  thick.  The  man  who  originally  put  it  in  new  a 
few  days  before  says  he  put  this  inch  wheel  on  the  left  side  and  worked 
on  it  there,  ground  on  it  the  day  before  Santschi  was  hurt,  and  that  Hill 
that  day  changed  it  from  the  left  to  the  right  side,  and  that  he  and  not 
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Santschi  was  grinding  on  it  up  to  the  time  that  Hill  changed  it.  And 
there  was  much  testimony  tending  to  show  that  Santschi  was  not  grind- 
ing on  the  machine  the  13th,  but  was  at  work  in  the  rubber  room,  and 
that  Barchant  was  grinding  on  the  13th  where  Santschi  claimed  that  he — 
Santschi — was.  Mr.  Hill,  who  was  the  man  who  changed  the  wheels, 
according  to  the  testimony  on  both  sides,  says  he  did  it  so  the  large  wheel 
could  be  on  the  right,  as  it  was  handier  ingrindiqg  mud-guards,  and  that 
the  fourteen-inch  wheel  was  thus  Mi  on  the  right  hand  side,  and  that  he 
had  the  wheel  in  his  hands  and  there  was  no  defect  that  he  saw.  There 
was  no  evidence  tending  to  show  that  the  fourteen-inch  wheel  was  defec- 
tive, but  that  persons  ground  tools  on  its  face  several  times  that  day. 
Mr.  Krete  denies  that  his  attention  was  called  to  any  defect  in  the  wheel, 
but  says  that  if  it  had  been,  it  would  have  been  his  duty  to  take  it  off  and 
not  suffer  it  to  be  run. 

The  testimony  was  conflicting  as  to  whether  such  a  defect  in  the 
^heel  as  testified  to  by  Surtman  and  Hutchinson  could  have  been  seen 
while  the  wheel  was  running,  but  several  expert  witnesses  testified  that 
such  a  piece  being  out  of  a  wheel  run  at  such  speed  as  this  ran — over 
1,500  revolutions  per  minute — it  would  throw  the  whed  out  of  balance 
and  cause  the  whole  machine  to  so  shake  and  tremble  that  no  otie  could 
avoid  noticing  it,  and  it  could  not  be  used.  There  was  no  testimony  con- 
tradicting this  (except  the  said  testimony  of  the  plaintiff;  that  he  did 
not  notice  any  such  thing,  and  that  of  Surtman  and  Hutchinson,  that  the 
piece  was  out).  There  was,  at*  least,  no  claim  or  proof  but  that  the 
wheel  ran  apparently  smooth  and  all  right  till  it  burst,  with  no  such  jar 
or  shaking  of  the  machine. 

To  prove  the  existence  of  said  defect  in  the  wheel,  the  plaintiff 
called  as  a  witness  one  Surtman,  a  workman  then  employed  about  the 
defendant's  shop,  who  testified  that  on  May  13 — the  day  before  the  acci- 
dent— he,  Surtman,  was  engaged  in  grinding  on  an  emery  wheel  on  the 
left  end  of  the  shaft  in  question  all  day  until  about  two,  or  half-past  two 
o'clock,  when  he  heard  a  sound  as  if  something  had  hit  a  piece  of  sheet 
iron ;  that  he  then  stopped  the  wheel — not  on  that  account — ^but  to  get  a 
drink,  and  when  he  came  back  from  getting  a  drink,  he  noticed  that  a 
piece  was  broken  from  the  edge  or  corner  of  the  emery  wheel  at  which 
he  had  been  grinding,  about  an  inch  and  a  half  down  on  the  side  of  the 
stone  and  extending  into  the  face  or  periphery  of  the  stone  about  one 
and  one-half  inches.  That  this  was  about  2:86  p.  m.  That  about  three 
o'clock  he  called  another  workman — one  Hutchinson — over  and  showed 
him  where  the  chunk  was  out  of  the  wheel  and  soon  after  called' Mr. 
Krete's  attention  to  it  and  refused  to  work  longer  at  the  wheel,  thinking 
it  dangerous.  That  Krete  said  nothing,  but  walked  off,  and  soon  after 
the  wheels  were  changed  about,  by  a  man  named  Hill — a  sort  of  sub- 
foreman  in  another  room — and  that  he,  Surtman,  saw  the  wheel  with  the 
same  chunk  broken  out,  on  the  right-hand  end  of  the  shaft,  the  next 
day,  where  the  plaintiff  was  working  when  hurt. 

The  plaintiff  called  the  said  Hutchinson  as  a  witness,  and  he  testified 
that  on  the  afternoon  before  Santschi  was  hurt,  as  he  was  passing  where 
Surtman  was  at  work,  he  called  his  attention  to  a  place  on  the  edge  of  the 
emery  wheel  where  a  chunk  had  broken  out.  He  describes  it  about  the 
same  as  Surtman  did  and  says  he  told  Surtman  to  be  careful  and  not 
press  too  hard  on  the  wheel  and  to  sit  on  one  side  because  it  would  burst. 
He  did  not  notice  the  wheel  afterwards  but  says  that  it  ran  after  that  on 
that  day. 
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These  two  witnesses — Surtman  and  Hutchinson — furnish  all  the 
testimony  in  the  case  as  to  said  defect  in  the  wheel  or  notice  to  the  com- 
pany of  it  Counsel  for  defendant  in  error  claim  that  this  is  sufficient 
proof  of  the  negligence  of  the  company,  and  that  however  directly  or 
thoroughly  they  may  be  contradicted  by  other  witnesses,  the  jury  had 
iheir  testimony  and  had  the  right  to  believe  them. 

We  notice  that  while  one  of  the  defendant's  witnesses  was  on  the 
stand  he  was  asked,  on  cross-examination,  if  he  did  not  say  in  the  pres- 
ence of  a  sister  of  the  plaintiflF  and  the  plaintiff,  when  calling  on  the 
plaintiff,  a  few  days  after  he  was  hurt,  that  the  wheel  which  burst  and 
hurt  the  plaintiff  had  a  chunk  out  of  it  the  day  before.  He  denied  hav- 
ing said  so,  and  in  rebuttal,  Mr.  Santschi's  sister  contradicted  him — 
Santschi  not  being  called  for  the  purpose — and  she  testified  that  he  did 
so  say  on  the  said  occasion.  This  testimony  is  not  to  the  main  issue,  and 
c^  in  strictness  only  be  considered  as  affecting  the  testimony  of  the  wit- 
ness Strutt ;  leaving  the  plaintiff's  case  to  stand  upon  the  testimony  of 
Surtman  and  Hutchinson  as  to  the  defect  in  the  wheel  and  of  Surtman 
alone  as  to  notice  to  the  company  of  the  defect. 

The  plaintiff  says  that  he  did  not  notice  any  defect  in  the  wheel,  and 
was  grinding  on  the  side  of  the  wheel,  and  his  counsel  argue  that  the 
defect  could  not  be  seen  when  the  wheel  was  revolving  and  that  though  it 
was  at  rest  at  times  during  the  day — at  the  noon  hour  at  least,  and  once  ' 
when  the  plaintiff  stopped  it  to  oil  the  machine — it  might  have  stopped 
so  that  the  broken  part  was  undermost  and  so  would  not  probably  be 
noticed. 

We  will  now  notice  some  of  the  considerations  urged  as  showing  the 
improbability  of  the  story  of  the  defect  in  the  wheel. 

1.  This  action  was  brought  on  July  24, 1890,  Mr.  Santschi  verifying 
the  petition  July  16.  1890.  He  had  gone  back  to  work  at  the  Gendron 
two  or  three  weeks  after  he  was  hurt  and  worked  off  and  on  there  five  or 
six  weeks,  he  says.  His  original  petition  does  not  mention  a  defective 
wheel  but  charges  negligence  only  in  running  the  wheel  at  a  dangerous 
rate  of  speed  whereby  it  burst.  The  allegations  about  the  defective  wheel 
were  put  in  long  after  the  original  answer  and  reply  were  filed,  and  on 
leave  of  the  court,  on  February  9, 1891,  by  interlineation.  It  is  argued 
that  if  the  plaintiff  knew  this  fact  upon  which  his  case  depended,  really, 
he  would  have  mentioned  it  to  his  attorneys  and  they  would  have  been 
sure  to  put  it  in  the  petition ;  and  also  that  if  this  Mr.  Strutt  had,  as 
claimed,  said,  in  tiie  presence  of  the  plaintiff  and  his  sister,  that  the 
wheel  had  a  defect  in  it  the  day  before  and  it  was  then  regarded  as  so 
important  that  it  was  remembered,  the  plaintiff  must  have  known  and 
remembered  it  when  he  filed  his  petition ;  and  that,  at  all  events,  when 
the  plain  tiff  returned  to  duty  at  the  shops  after  so  serious  an  accident, 
the  causes  of  the  accident  and  the  circumstances  would  have  been  dis- 
cussed between  him  and  his  fellow  workmen  and  the  fact  of 
the  defect  must  have  come  to  his  attention,  and  the  fact  that  he 
didn't  charge  it  in  his  petition  is  strong  evidence  that  no  such  fact  was 
thought  of  or  known  about  the  shop,  and  that  if  such  defect  had  been 
known  to  two  workmen  about  the  shop,  it  would  have  been  a  matter  of 
general  comment  among  all,  and  as  this  was  evidently  unknown  to  the 
plaintiff  after  being  about  the  shop  so  soon  after  his  injury  and  for  so 
long  a  time,  it  is  urged  that  there  is  strong  ground  for  doubting  this 
story  of  Surtman  and  Hutchinson. 
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It  is  also  testified  by  a  foreman  of  the  company  that  he  discharged 
Hutchinson  for  coming  drunk  to  the  shop,  on  the  day  Santschi  was 
hurt,  and  that  Surtman  was  afterwards  discharged  for  throwing  some 
iron  tubing  down  an  elevator. 

The  story  of  Surtman  is  peculiar.  He  says  that  the  wheel  that 
rnially  burst  was  twelve  inches  in  diameter  and  two  to  two  and  a  half 
inches  thick.  The  man  who  put  it  in  says  it  was  one  and  one-half 
inches  thick;  that  it  was  comparatively  a  new  wheel,  having  been  put 
on  the  left  end  of  the  shaft  of  this  machine  a  few  days  before  May  14 ; 
that  he  had  ground  on  it  there,  off  and  on,  for  four  or  five  days,  and  it 
was  apparently  all  right  till  as  he  was  sitting  before  it,  on  May  13,  this 
piece  came  out.  It  did  not  hit  him,  though  it  would  naturally  take  his 
direction.  It  had  been  ground  on  when  running  at  a  high  rate  of  speed, 
for  several  days.  There  was  no  suggestion  that  it  had  been  hit  so  as  to 
crack  this  little  piece  out — nothing  to  indicate  that  that  little  piece  flew 
out  of  the  comer  for  any  other  reason  than  that  the  wheel  was  imperfectly 
compacted  and  shed  pieces  by  reason  of  its  great  velocity — this  being  so, 
it  would  seem  strange  that  it  would  disiutegi'ate  in  that  way,  by  detach- 
ing an  inch  and  a  half  piece  from  the  corner,  the  remainder  of  the  wheel 
staying  intact  during  its  constant  use  at  a  like  velocity,  all  the  next  day 
till  it  went  all  to  pieces  near  night.  Mr.  Surtman  says  he  realized  the 
danger  of  being  at  work  on  it  and  refused,  on  that  account,  to  continue 
the  work.  He  calls  the  attention  of  the  foreman  to  it — ^the  foreman 
Krete — who  testifies  that  if  his  attention  had  been  called  to  it,  he  would 
not  have  allowed  it  to  run  and  his  duty  would  be  to  at  once  take  it  off ; 
and  this  foreman  walks  off  without  a  word,  and  does  nothing  to  change 
the  wheel.  As  it  happens,  the  wheel  is  changed  by  another  man,  for 
another  purpose,  either  that  day  or  the  next — probably  that  day — and  on 
the  day  that  Santschi  was  injured,  Mr.  Surtman — who  says  he  refused  to 
work  on  it  on  account  of  its  defect  and  the  danger — sits  within  two  feet 
of  it  for  hours  grinding  on  another  wheel  of  the  same  machine  on  the 
same  shaft,  where  danger  would  be  aUnost  as  imminent  as  when  he  was 
grinding  on  the  wheel  itself,  since  the  piece  that  flew  out  when  he  was 
grinding  did  not  hit  him,  but  must  have  gone  to  the  left  of  him,  and  he 
says  that  he  never  called  Santschi's  attention  to  the  defect  nor  provided  for 
his  own  safety  and  did  not  know  but  that  any  moment  Santschi  would 
attempt  to  grind  on  the  face  of  the  wheel  as  Surtman  had  done,  instead 
of  on  the  side.  There  is  no  explanation  of  this  conduct  of  Surtman 
offered,  except  that  he  says  that  he  did  not  know  but  that  the  foreman 
had  told  Santschi  of  the  defect.  But  even  if  Santschi  should  be  careful 
to  grind  only  on  the  side  of  the  wheel,  this  would  not  obviate  the  danger 
to  Santschi,  or  to  Surtman,  should  other  pieces  fly  out  of  the  wheel  or 
should  it  go  to  pieces  from  its  defective  character  and  the  velocity  of  its 
revolutions. 

This  conduct  of  Surtman,  as  he  himself  relates  it,  is  so  utterly  at 
variance  with  his  statement  of  what  he  observed  before,  as  to  impel  the 
mind  to  the  conviction  that  there  must  be  some  mistake  somewhere. 
But  his  position  at  the  wheel  on  the  day  of  the  injury  is  not  only  shown 
by  his  own  testimony  but  by  other  evidence  and  there  is  no  question  or 
controversy  about  that  part  of  his  story. 

Again,  there  was  no  evidence  tending  to  prove  that  there  was  any 
defect  in  any  wheel  other  than  the  one  twelve  inches  in  diameter  and 
from  one  and  a  half  to  two  and  a  half  inches  thick.  The  plaintiff  says 
that  the  wheel  he  was  working  on — the  wheel  that  burst-  was,  as  he 
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judges,  not  more  than  a  half  or  three-quarters  of  an  inch  from  the  iron 
table  beneath  it;  that  he  put  his  mind  to  the  danger  of  letting  binders 
get  under  the  wheel,  as  it  might  hit  him — "  break  on  him."  If  the  wheel 
was  only  a  twelve-inch  wheel,  it  is  manifest  that  the  binder  would  not 
touch  it,  sincie  with  a  fourteen-inch  wheel,  the  space  is  just  one-eighth 
of  an  inch  smaller  than  the  greatest  diameter  of  a  binder.  So  that  a 
twelve-inch  wheel  would  clear  a  binder  by  three-fourths  of  an  inch. 
So  that  the  plaintiJGf  was  mistaken  in  his  testimony  as  to  the  wheel  being 
smaller  than  the  fourteen-inch  wheel,  or  in  his  statement  of  the  distance 
betvfeen  it  and  the  table.  He  says  that  during  the  day  he  stopped  his 
work  at  the  wheel  in  order  to  let  persons  grind  tools  upon  it,  and  that 
they  did  so;  at  least  two  of  the  defendant's  witnesses  testify  that  they 
did  thus  grind  tools  on  the  face  of  this  stone,  and  there  was  no  ^rouble 
— a  thing  that  would  be  next  to  or  altogether  impossible  if  such  a  de  ect 
existed  in  it. 

We  think  no  one  can  read  the  record  of  this  case  and  not  feel  a 
decided  and  irresistible  conviction  that  the  truth  of  the  matter  was  with 
the  claims  of  the  defendant  below  as  to  the  material  facts.  The  testi- 
mony of  the  defense  makes  a  most  satisfactory  showing  as  to  how  this 
accident  could  and  probably  did  happen.  With  the  testimony  of  Surt- 
man  and  Hutchinson  as  to  the  defect  in  the  wheel,  does  the  case  present 
such  a  mere  conflict  of  testimony  as  to  render  it  improper  for  a  revie^v- 
ing  court  to  interfere  with  the  verdict  of  the  jury  based,  perhaps,  upon 
a  belief  of  the  testimony  of  these  men?  Where, witnesses  on  one  side 
of  a  controversy  give  testimony  which  is  reasonable  and  consistent  with 
itself  and  other  witnesses  on  the  other  side,  contradict  the  testimony  and 
testify  to  the  contrary  matters,  we  do  not  deem  it  proper  to  disturb  the 
finding  of  the  jury  either  way,  though  their  finding  is  contrary  to  the 
testimony  of  the  greater  number  of  witnesses,  but  the  probative  force  of 
the  testimony  of  any  witness  is  not  derived  solely  from  his  direct  depo- 
sition as  to  any  given  matter,  but  is  rather  the  final  resultant  of  all  his 
averments  bearing  on  the  matter,  when  considered  and  analyzed  with 
reiereuce  to  known  circumstances  and  facts.  This  may  leave  the  matter 
supported  not  by  the  full  force  of  the  witness*  observations  but  only  by 
surh  strength  as  is  left  in  them  after  they  have  been  weakened  by  the 
other  statements  of  the  witness  himself,  or  by  the  known  and  settled 
order  ot  things.  We  regard  the  testimony  on  behalf  of  the  plaintiff  in 
respect  to  the  alleged  defect  in  the  wheel  as  largely  self-destroyed,  and 
when  we  add  the  power  of  circumstances  sworn  to  by  certain  of  the 
defendant's  witnesses,  and  some  of  them. not  contradicted,  we  feel  an 
abiding  conviction  that  the  truth  of  the  case  as  shown  by  the  record, 
would  not  justify  the  verdict  rendered,  and  that  to  let  it  stand  would  be 
to  allow  manifest  error  to  triumph  over  truth. 

We  have  read  with  great  attention  the  opinion  of  the  court  of 
common  pleas  in  overruling  the  motion  for  a  new  trial,  and  we  think 
we  see  in  it  a  recognition  of  the  unsatisfactory  character  of  the  finding 
of  the  jury  and  of  their  estimate  of  the  effect  of  the  evidence,  and  we 
regret  that  the  judge  of  that  court  did  not  deem  it  his  duty  to  set  the 
verdict  aside  and  to  grant  a  new  trial.  We  think  his  overruling  ot  the 
motion  for  a  new  trial  was  erroneous  for  that  the  verdict  is  against  the 
clear  and  manifest  weight  of  the  evidence. 

The  plaintiff  met  with  a  severe  injury.  There  is  no  doubt  of 
that.  And  perhape  there  would  be  a  natural  desire  that  those  more  able 
than  he  should  help  to  bear  it,  but  there  aro  misfortunes  that  come  to  us 
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all,  which,  though  hard  to  endure,  must  be  borne  as  a  part-of  the  ills  of 
life  which  we  must  suffer  and  lor  which  we  have  no  lawful  redress  against 
our  fellows.  Verdicts  of  juries  and  judgments  of  courts  must  stand 
upon  settled  principles  whicb  justify  them,  or  not  at  all. 

The  said  judgment  is  reversed,  the  verdict  set  aside,  and  the  cause 
is  remanded  to  the  court  of  common  pleas  for  a  new  trial,  and  judgment 
is  rendered  against  the  defendant  in  error  for  costs  and  a  special  man- 
date is  awarded  to  the  court  of  common  pleas  for  execution  thereon. 


NEGLIGENCE— DAMAGES. 

[Lucas  Circuit  Court.  October  17, 1891.] 

Akdrews  V.  Toledo,  Ann  Arbor  and  Northern  Michigan  Rv.  Co. 

1    Duty  OF  Conductor  to  Know  that  Brakbman  is  Safe  Before  Starting 

Train. 

It  is  the  duty  of  a  conductor,  knowing  that  a  brakeman,  while  cars  are  standing, 

is  trying  to  uncouple  them,   to  know  that  such  brakeman  is  away,  or  has 

placed  himself  where  he  will  be  safe,  before  giving  a  signal  to  move  the  train. 

2.  Shoui<d  not  be  Declared  as  a  Matter  of  Law,  What. 

That "  if  the  plaintiff  by  the  exercise  of  reasonable  care  could  have  kept  his 
arm  from  between  the  deadwoods  "  should  not  be  declared  as  a  matter  of  law, 
for  it  might  be  safeor  it  might  be  dangerous,  according  to  the  circumstances. 
3   Medical  Attendance,  to  be  Considbred  Amount  Expended  should  bb 
Shown. 
A  charge  that  a  jury  may  take  into  consideration  the  expense  incurred  for  med- 
ical treatment,  in  the  absence  of  testimony    showing  the  amount  of  such 
expenditures,  or  the  obligations  incurred  for  such  services,  is  erroneous. 

Error  to  the  Court  of  Common  Pleas  of  I<ucas  county. 
Moore,  J.  (orally.) 

This  case  is  on  error  to  the  court  of  common  pleas  of  this  county. 
It  appears  that  Peter  Andrews  obtained  a  verdict  in  the  court  below,  and 
judgment  upon  it,  against  the  defendant  railway  company,  and  it  is  now 
sought  to  reverse  that  judgment  for  numerous  errors  that  are  assigned 
as  appearing  upon  the  record.  Those  relied  upon  by  counsel,  are,  that 
the  court  erred  in  refusing  to  charge  the  jury  certain  propositions  that 
were  asked  to  be  charged,  and  in  giving  certain  propositions  to  the 
jury,  and  that  the  verdict  of  the  jury  below  is  not  sustained  by  the 
evidence. 

The  case  is  one  against  a  railroad  company  for  negligence.  It 
appears  that  the  plaintiff  was  a  brakeman,  an  employee  of  the  defendant 
railway  company,  and  at  a  time  when  they  were  making  up  trains  in  the 
yards  of  the  company  in  what  is  called,  I  believe,  the  Manhattan  yards, 
was  injured.  He  says  that  injury  was  occasioned  by  the  act  of  the 
conductor  in  giving  a  signal  by  which  the  cars  of  the  train  were  suddenly 
backed  upon  him  while  he  was  in  the  act  of  uncoupling  freight  cars  that 
were  attached  to  the  hind  end  of  the  train.  That  appears  to  be  the  act  of 
negligence  relied  upon  for  recovery.  It  is  not  necessary  to  detail  the 
averments  of  the  petition  at  length.  Suffice  it  to  say  that  the  claim  is 
made  that  the  conductor,  while  making  up  that  train,  knowing  that  this 
brakeman  was  between  the  cars  in  the  act  of  uncoupling  them,  and  the 
cars  were  at  a  stand  still  and  a  place  of  safety,  and  liable  to  remain  so, 
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without  the  knowledge  of  the  brakeman  gave  a  signal  to  the  engineer  to 
back  up  the  train,  and  he  did  so,  in  order  to  throw  the  cars  back  upon  the 
main  track  and  couple  them  with  other  cars — that  is,  in  the  parlance  of 
railroad  men,  to  kick  the  cars ;  and  that  his  arm,  which  he  had  over 
between  the  cars  in  the  act  of  uncoupling  them,  was  jarred  or  thrown 
between  the  bumpers,  and  injured  so  it  had  to  be  amputated. 

This  claim  is  denied  on  the  part  of  the  railroad  company; 
and  it  is  claimed  that  whatever  injury  was  received  by  the  plain- 
tiflf  below  was  caused  by  his  own  negligence;  that  at  the  time 
that  he  was  injured  the  cars  were  in  motion,  and  he  went  into  a  danger- 
ous place,  and  that  he  knew  that  these  cars  that  he  was  endeavor- 
ing to  uncouple  had  what  is  called  bumpers  or  deadwoods,  to  prevent 
them  from  coming  together;  and  that  to  undertake  to  uncouple  cars,  con- 
structed as  they  were,  while  the  train  was  in  motion,  was  dangerous,  and 
he  knew  it ;  and  that  any  injury  resulting  by  reason  of  it  was  caused  by 
his  own  negligent  act,  and  that  they  are  not  liable,  either  because  the  con- 
ductor gave  the  signal  or  because  the  act  was  negligent. 

It  appears  from  the  evidence  in  the  case  that  employees  of  the  com- 
pany, consisting  of  a  conductor,  named  Hurst,  and  an  engineer,  whose 
name  I  believe  was  Cook,  a  fireman  named  Martin,  the  plaintiff  below, 
Andrews,  and  another  brakeman  by  the  name  of  Munson,  were  engaged 
in  this  work  of  making  up  this  train;  that  they  had  it  partly  made  up; 
that  they  had  taken  these  three  cars  they  were  seeking  to  detach  from  the 
engine,  or  from  that  part  of  the  train,  on  the  main  track,  and  to  throw 
them  back  further  upon  the  track;  that  there  was  an  up-grade.  On  the 
part  of  the  plaintiff"  it  is  claimed,  as  I  have  said,  that  these  cars  were 
stopped  before — that  they  were  stopped  after  he  had  undertaken  to 
uncouple  them  and  failed  to  do  so ;  and  he  then  stepped  out  from  between 
the  cars  and  gave  a  signal  for  the  train  to  stop,  and  it  did  stop.  He  under- 
took to  get  a  stone,  or  something,  to  aid  in  driving  the  pin  out  which  had 
become  fastened  so  that  he  could  not  at  the  first  attempt  uncouple  the 
cars ;  that  not  succeeding  after  the  train  had  come  to  a  stop,  he  went 
between  the  cars,  and  in  reaching  over  to  uncouple  them,  to  draw  the 
pin,  the  conductor  gave  the  signal  to  the  engineer  to  suddenly  and  vio- 
lently throw  the  cars  back,  so  as  to  kick  the  cars  up  the  grade,  and 
detach  them  and  uncouple  them  from  the  forward  part  of  the  train,  so 
that  they  could  be  attached  to  the  train  that  was  being  made  up ;  that 
without  any  notice  to  him  or  knowledge  on  his  part  it  was  done,  and  he 
was  struck  in  some  way,  and  his  arm  jarred  in  between  these  bumpers, 
and  it  was  crushed  and  afterwards  amputated. 

The  evidence  on  the  part  of  the  railroad  company,  by  the  conductor 
and  the  fireman,  is  to  the  effect  that  the  train  did  not  stop,  but  that  it 
slowed  up.  No  signal  was  given  by  the  conductor  to  drive  the  cars  back, 
as  claimed  on  the  part  of  Andrews ;  that  he  went  in  there  when  this 
train  was  in  motion,  and  placed  his  arm  between  the  bumpers,  and  was 
injured  by  reason  of  that  act. 

Of  course  there  is  a  good  deal  of  testimony  in  this  case  as  to  the  rel- 
ative position  of  the  cars,  the  condition  of  the  cars,  and  so  on ;  but  these 
are  the  main  things  bearing  upon  this  question  of  negligence.  I  do  not 
apprehend  that  it  will  be  profitable  to  take  very  much  time  in  detailing 
the  evidence.  Upon  that  state  of  facta  the  case  was  submitted  to  the 
jury  and  a  verdict  rendered  which  I  have  stated. 

Defendant  below,  by  its  counsel,  requested  the  court  to  gi\-e  in 
charge  to  the  jury  nineteen  separate  and  distinct  propositions  of  law.  all 
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of  which  the  court  gave  except  three,  and  it  refused  to  give  the  first, 
third  and  fourth  propositions  asked,  and  it  is  claimed  that  the  court  erred 
in  its  refusal  to  give  these  three  propositions. 

The  first  proposition  asked  to  the  charge  is : 

**  The  burden  of  proof  is  on  the  plaintiff  to  establish  the  uegligence 
of  the  defendant  which  he  charges  in  his  petition,  and  if  he  fails  by  a 
fair  preponderance  of  proof  to  establish:  1st.  That  those  cars  were 
stopped  and  were  standing  still  when  he  entered  to  do  the  work:  2nd. 
That  the  conductor  knew  that  he  was  there,  and  that  the  cars  had 
stopped,  and  that  to  move  the  train  was  liable  to  cause  injury  to  the 
plaintiff,  or  -by  the  exercise  of  reasonable  care  should  have  so  known,  and 
so  knowing,  and  without  the  consent  or  knowledge  of  plaintiff  in  time  K 
protect  himself,  gave  the  signal  to  back  up,  and  the  train  was  backed  rp 
in  obedience  to  that  signal,  and  that  the  injury  resulted  therefrom,  he 
cannot  recover  in  this  action.*' 

The  proof  is,  and  I  believe  by  the  conductor  himself,  that  he  knew 
that  this  brakeman  at  the  time  immediately .  before  was  making  an  en- 
deavor to  uncouple  those  cars ;  that  he  had  failed  in  his  first  aiiempt  to 
do  so,  and  that  he  was  continuing  that  attempt.  That  was  the  purpose 
of  having  him  there,  to  uncouple  the  cars,  and  he  was  making  an  effort 
to  uncouple  them.  It  appears  to  me  at  least,  and  I  think  to  all  of  us, 
that  in  such  a  condition  and  under  such  circumstances  the  conductor 
should  have  known  that  this  employee  of  the  railroad  company,  who 
was  under  his  direction,  was  away  from  that  place  of  danger  before  he 
undertook  to  suddenly  throw  those  cars  back.  It  appears  that  he  knew 
that  he  was  undertaking  to  uncouple  them,  and  he  should  have  known 
that  the  brakeman  was  away — that  he  was  out  from  between  the  cars, 
that  he  had  placed  himself  where  he  would  be, safe  when  that  act  was 
done  which  was  accomplished  upon  the  signal  of  the  conductor— that  is, 
the  act  of  throwing  back  suddenly  this  train  of  cars.  We  think  therefore 
that  the  court  very  properly  refused  that  request. 

The  third  was  as  follows  : 

"  Even  if  the  cars  had  stopped,  and  the  plaintiff  was  trying  to  maki 
the  uncoupling,  the  fact  that  the  conductor,  if  you  should  find  that  to  be 
a  fact,  gave  the  order  to  back  up,  would  not  be  such  negligence  as 
would  render  the  company  liable,  if  he  had  reason  to  believe  that  the 
plaintiff  was  in  a  position  where  he  could  protect  himself  from  danger." 

We  think  that  is  subject  to  the  same  objection  as  the  first  one. 

The  fourth  is: 

"And  even  under  the  circumstances  above  stated,  if  the  plaintiff  in 
the  exercise  of  reasonable  care  could  have  kept  his  arm  from  between 
the  deadwoods,  and  failed  to  do  so,  the  negligence  of  the  conductor 
would  not  render  the  company  liable.** 

It  appears  that  this  goes  to  the  extent  that  if  under  these  circum- 
stances the  cars  were  standing  still,  and  the  plaintiff  had  placed  his  arm 
between  these  deadwoods,  it  would  be  an  act  of  negligence  on  his  part. 
We  do  not  think  that  that  should  be  so  declared  as  a  matter  of  law.  /t 
might  be  perfectly  safe,  or  it  might  be  dangerous,  according  to  the  ar- 
ourastances.  We  have  examined  in  connection  with  this  the  charge  of 
the  court  and  other  propositions  that  were  asked  by  the  defendant  below. 
and  we  think  they  fully  cover  the  case,  and  the  proper  charges  were 
piven.     The  court  below  charged : 

"  If  the  plaintiff  went  in  between  those  cars  a  second  time  to  un- 
couple when  they  were  moving,  and  in  uncoupling  there  with  those  oirs 
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moving  he  put  his  arm  between  the  bumpers,  that  would  be  an  act  of 
negligence  on  his  part,  and  such  contributory  negligence  as  would  pre- 
vent his  recovery  against  the  defendant.  If  the  cars  were  stationary 
when  he  went  in  there,  and  the  bumpers  were  open,  and  he  in  un- 
coupling with  the  cars  standing  still  placed  his  arm  between  the  bumpers, 
then  consider  all  the  testimony  given,  consider  what  is  likely  to  transpire 
in  the  handling  of  a  train  in  that  way,  in  the  situation  of  the  cars  as  they 
have  been  shown  to  you,  and  the  custom  in  such  matters,  and  the  evi- 
dence you  have  had  as  to  what  is  likely  to  happen  on  such  occasions.  If 
you  find  that  the  plaintiflF  did  put  his  arm  between  the  bumpers  there  at 
that  time,  inquire  whether  that  was  an  act  of  negligence  under  all  those 
circumstances,  and  see  whether  a  man  of  ordinary  prudence  and  intelli- 
gence would  have  done  that ;  and  if  you  find  that  that  was  dangerous, 
ihat  that  was  such  an  act  as  a  man  of  ordinary  prudence  and  intelligence 
would  not  do,  you  would  be  justified  in  finding  the  plaintiff  negligent 
m  doing  that,  and  would  be  justified  in  finding  that  act  of  negligence  on 
the  part  of  the  plaintiff  contributed  to  his  injury,  and  therefore  that  he 
could  not  recover  against  the  defendant.  But  you  must  inquire  as  to  how 
this  did  happen." 

The  court  further  charged  upon  that  proposition,  anc?  upon  request — 

**  And  even  if  the  train  was  stopped  temporarily,  if  the  plaintiff  as  a 
reasonably  careful  man  ought  to  have  known  that  to  put  his  arm^  between 
the  deadwoods  was  dangerous,  and  he  did  put  them  there,  he  assumed  all 
the  risks  of  so  doing. 

**  If  the  plaintiff,  by  the  exercise  ot  ordinary  care,  could  have  pre- 
vented his  arm  from  getting  between  the  deadwoods,  he  cannot  recover.** 

We  think,  taking  the  charge  of  the  court  in  connection  with  this 
proposition  that  the  defendant  company  requested,  it  covers  the  whole 
case  in  that  respect,  and  it  was  not  error  to  refuse  this  proposition  or  any 
of  these  propositions  that  the  court  did  refuse. 

Some  exceptions  were  taken  to  the  charge  as  given.  There  is  one 
of  them  that  I  will  notice.  It  might  be  well  to  say  that  outside  of  this 
we  think  the  charge  as  given  covers  the  whole  case  and  every  phase  of 
it  that  was  warranted  by  the  evidence,  and  was  a  very  fair  charge,  and 
all  that  the  railroad  company,  the  defendant  below,  could  have  asked  as 
bearing  upon  the  evidence.     This,  however,  was  given  and  excepted  to  : 

"  Look  over  the  whole  case,  gentlemen,  and  if  you  find  that  under 
all  the  evidence,  the  defendant  was  guilty  of  negligence,  and  such  negli- 
gence as  caused  this  injury  to  the  plaintiff,  and  that  the  plaintiff  was  free 
from  any  negligence  which  contributed  to  his  injury  and  caused  it,  then 
it  will  be  your  duty  to  return  a  verdict  for  the  plaintiff  in  such  an  amount 
as  in  your  judgment  you  shall  consider  a  fair  remuneiation  for  the  dam- 
ages he  has  suffered  from  the  injury.  In  making  this  computation,  you 
have  a  right  to  take  into  account  the  physical  pain  he  has  suffered, 
the  expense  of  doctors  and  medicine  in  being  cured,  the  loss  of  time,  and 
also  you  may  remunerate  him  for  any  damage  he  has  suffered  by  reason 
of  his  powers  being  impaired  and  being  made  less  able  to  earn  money 
and  obtain  employment  on  account  of  this  injury.     Consider  it  all." 

The  plaintiff  in  his  petition  averred  '*  that  by  reason  of  the  premises 
he  has  been  confined  to  a  bed  of  sickness,  suffered  the  amputation  of  his 
arm  and  great  anguish  of  body  and  mind,  and  has  been  put  to  a  great 
expense  for  doctors  and  medicine,  and  is  crippled,  disfigured,  and  dis- 
abled for  life  from  performing  the  labor  necessary  to  maintain  him,  and 
for  which  he  was  by  constitution  and  training  fitted,  and  has  sustained 
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damages  in  the  sum  of  $30,000."  The  court  had  charged  the  jury  thxt 
they  may  take  into  consideration  the  expense  incurred  for  medical  treat- 
ment. There  was  not  a  particle  of  evidence  oflfered  to  show  what  that  was. 
There  was  evidence  which  showed  that  he  was  taken  perhaps  to  a  hospital, 
and  his  arm  amputated,  soon  after  this  injur}'  occurred  ;  but  there  was  no 
evidence  for  any  amount  of  medical  services — no  mention  of  a  physician's 
bill  which  he  had  paid  or  which  he  would  be  made  liable  for — ^nothing  of 
that  kind  ;  still,  the  court  said  that  they  might  take  that  into  considera- 
tion. Now,  how  much  or  how  little  that  enhanced  the  finding  of  the 
jury  in  favor  of  the- plaintiff — increased  the  amount — we  have  no  means 
of  ascertaining ;  but  the  court  said  that  they  might  take  it  into  considera- 
tion in  estimating  the  amount  of  damages.  We  think  that  was  wrong  ; 
we  think  that  was  error.  We  have  exammed  this  question  with  a  good 
deal  of  care,  because  it  is  the  only  one  upon  which,  as  a  question  of  law, 
we  would  be  called  upon  to  reverse  the  case,  but  we  find  the  authorities 
all  one  way,  and  I  will  just  read  briefly  from  one  authority,  which  settles 
the  rule  as  we  find  it  universally. 

In  the  case  of  Reed  v.  Railroad  Co.,  67  Iowa,  23,  the  court  say : 
'*  To  recover  for  medical  attendance  and  medicines,  in  actions  for  per- 
sonal injuries,  the  value  thereof  must  be  established  by  proof;  and  where 
no  value  is  shown,  an  instruction  including  reasonable  compensation 
therefor,  is  erroneous."     In  the  opinion,  the  court  says: 

"  The  court  directed  the  jury  that  if  they  found  that  plaintiff  was 
entitled  to  recover,  they  should  among  other  damages  allow  for  "  ex- 
penses reasonably  incurred  for  medical  care  and  attention."  Of  course, 
upon  proper  evidence  showing  the  amount,  or  proximate  amount,  of 
these  expenses,  plaintiff  would  be  entitled  to  recover  them.  But  there 
is  not  one  word  in  the  evidence  upon  which  an  estimate  can  be  based  of 
their  amount.  The  testimony  shows  the  plaintiff  was  treated  by  a 
physician  three  or  four  times,  and  that  he  procured  medicine  for  his  in- 
juries. The  value  of  these  medical  servicesaud  medicines  are  not  attempted 
to  be  shown  in  any  manner,  and  their  extent  and  character  are  no  more 
definitely  shown  in  the  testimony  than  in  the  statement  we  have  just 
made.  Under  the  instruction  in  question  the  jury  were  directed  to  in- 
clude compensation  for  medical  services  in  their  verdict.  They  doubt- 
less would  feel  authorized  to  determine  the  amount  to  be  allowed  therefor 
according  to  their  own  judgment,  without  aid  of  evidence.  But  the  law 
cannot  be  administered  in  this  uncertain  way.  Damages  of  this  kind  can- 
not be  found  by  the  jury  except  upon  proof.  It  will  not  do  to  say  that  the 
amount  of  damages  allowed  by  the  jury  may  have  been  small.  We  can 
know  nothing  about  the  amount,  and  if  we  could  know  it  to  be  insignifi- 
cant, we  could  not  relieve  this  case  from  the  operation  of  the  familiar 
rules  of  law  which  require  damages  of  the  character  of  those  under  con- 
sideration to  be  established  by  proof.  For  the  error  pointed  out,  the 
judgment  of  the  district  court  must  be  reversed. 

The  same  is  held  in  the  case  of  Eckerd  v.  Railroad  Co.,  70  Iowa, 
63.  And  again  in  Ry.  Co.  v.  Zepperlein  1  O.  C.  D.,  22,  decided  by  the 
First  Circuit  at  the  February  Term,  1886,  in  which  a  judgment  was  re- 
versed for  precisely  the  same  thing  in  the  charge.  We  have  examined 
the  case,  and  find  that  that  is  the  only  error  upon  which  the  court  below 
was  reversed.  There  was  no  evidence  to  show  what  the  amount  of  the 
medical  services  were  for  the  treatment  of  the  injury.  We  find  no 
authorities  adverse  to  those  which  I  have  cited. 


Digitized  by 


Google 


VUL  CIRCUIT  COURTS.  589 

Toledo  (City)  v.  Libbie. 

Of  course  this  is  a  matter  of  damages  which  can  be  ascertained  and 
proved,  and  if  it  is  tp  enhance  the  damages  or  amount  of  recovery,  it 
cannot  be  left  to  the  jury  to  guess  at  what  a  physician  would  charge  for 
amputating  a  limb  or  for  treating  a  person  who  has  been  injured.  That 
is  susceptible  of  proof  as  to  the  amount  of  the  bill,  and  if  it  was  worth 
the  amount  charged. 

This  case  was  reversed  at  a  former  term  because  the  verdict  was  not 
sustained  by  the  evidence.  We  will  not  pass  upon  that,  question  now, 
the  court  being  the  same  judges  that  passed  upon  it  before.  The  evi- 
dence perhaps  comes  to  the  court  in  a  different  form  from  what  it  did  be- 
fore. It  would  be  of  no  moment  whatever  to  pass  upon  the  question 
and  we  do  not  do  so. 

For  the  error  of  the  coiut  in  its  charge  upon  the  rule  of  damages, 
which  included  an  amount  for  medical  services,  the  judgment  below 
will  be  reversed,  and  the  case  remanded  to  the  court  of  common  pleas 
for  further  proceedings. 


CONTRACTS— DAMAGES. 

p!«uca8  Circuit  Court] 

tToLEDO  (City)  v.  Hbnry  Libbib. 

1.  Petition  in  Action  for  Damages  for  bbing  Prevented  prom  Comfi«eting 
Sidewalk  Contracts. 
In  an  action  against  a  city  by  a  sidewalk  contractor  for  damages  resulting  from 
his  being  prevented  from  carrying  out  certain  contracts,  a  petition  which 
sets  out  the  action  of  the  council  in  ordering  the  improvement,  the  effect  and 
substance  thereof,  notice  of  the  bids,  acceptance  of  plaintiff's  bid,  his  con- 
tract drawn,  executed  and  confirmed,  under  which  he  entered  and  made  ar- 
rangements to  complete  the  work  until  prevented  from  doing  so  by  the  city, 
to' his  damage,  etc.,  is  sufficient. 
•2.  Acceptance  op  Certain  Assessments—Pi^a  of  Accord  and  Satisfaction 
iJecessary  to  effect  Estoppei.. 
In  such  an  action  where  the  issues  are  made  up  by  general  denials  upon  the 
part  of  the  city,  without  a  plea  of  accord  and  satisfaction,  the  court  very 
properly  refused  to  charge  the  jury  that  the  plaintiff  having  accepted  certain 
assessments  in  payment  for  part  of  the  contract  work  waived  all  furUier 
rights  and  is  estopped  from  claiming  damages. 

3.  Measure  of  Damages  is  Difference  Between  Actuai^Cost  and  Contract 
Price. 

The  measure  of  damages  in  such  case  is  the  difference  between  the  contract 
price  and  what  it  would  actually  have  cost  to  construct  the  sidewalks  in  ques- 
tion. 

4.  Circuit  Court  wn^i,  not  Reverse  if  Evidence  is  Omitted  from  Bii^i,  of 
Exceptions. 

Although  a  bill  of  exceptions  recites  that  it  contains  all  the  evidence,  if  on 
examination  it  appears  that  material  evidence  or  documents  (city  ordinances) 
were  offered  admitted  in  evidence  and  are  not  contained  in  the  bill,  the  cir- 
cuit court  will  not  reverse  the  judgment  upon  the  ground  that  the  verdict  is 
against  the  evidence. 
6,  State  Courts  do  not  take  Judiciai,  Notice  of  City  Ordinances. 

State  courts  do  not  take  judicial  notice  of  ordinances  unless  required  to  do  80 
by  statute.    And  there  is  no  statute  in  Ohio  requiring  it 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

tThe  judgment  in  this  case  was  affirmed  by  the  Snpreme  Court,  without  De- 
port, 51  O.  S.,  662. 
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MooRK,  J.     (orally.) 

As  counsel  are  not  present,  I  will  content  myself  with  a  very  brter 
statement  of  this  case  and  of  the  conclusion  arrived  at. 

Henry  Libbie  obtained  a  judgment  in  the  common  pleas,  at  the 
April  term,  for  two  thousand  dollars,  against  the  city,  and  it  is  now 
sought  in  this  proceeding  to  reverse  that  judgment.  There  are  a  num- 
ber of  errors  assigned.  One  is:  That  the  court  erred  in  admitting  evi- 
dence offered  by  the  defendant  in  error  at  the  trial  of  said  cause  against 
the  objection  of  the  plaintiflF  in  error. 

That  the  court  erred  in  rejecting  certain  requests  for  charges  to  the 
jury  made  by  the  plaintiff  in  error  at  said  trial. 

That  the  court  erred  in  the  charge  given  at  the  trial  of  said  cause  to 
the  jury. 

That  the  verdict  rendered  at  said  trial  was  contrary  to  the  evidence 
produced  thereat. 

That  said  verdict  was  contrary  to  law. 

That  judgment  was  rendered  by  said  court  for  the  defendant  in  error 
when  it  should  have  been  rendered  for  the  plaintiff  in  error. 

That  the  court  erred  in  overruling  the  motion  of  the  piafntiff  for  a 
new  trial  in  the  court  below. 

This  suit  was  brought  by  Mr.  Libbie  to  recover  for  the  failure 
of  the  city  to  perform — or  rather  its  refusal  to  permit  the  plaintiff 
below  to  perform — his  contract  to  construct  certain  sidewalks  on  and 
along  Summit  street  in  this  city.  The  petition  very  fully  recites  the 
action  of  the  city  council  in  passing  its  preliminary  resolution  ordering 
the  improvement ;  that  it  made  proposals  for  bids  and  it  accepted  the 
bid  of  the  plaintiff  below  and  awarded  to  him  the  contract  ta  build  or 
to  construct  sidewalks  on  both  sides  of  Summit  street  from  Perry  to 
Cherry  street,  except  those  that  should  be  designated  by  the  street  com- 
missioner as  having  been  built  or  sufl5cient,  so  that  all  the  sidewalks 
between  those  points  were  to  be  built  except  those  that  were  thus  desig- 
nated as  being  suflficient ;  and  he  was  to  receive  for  the  construction  of 
these  sidewalks  twenty-six  cents  per  square  foot.  The  dimensions  of 
the  stone  and  the  manner  of  construction  are  fully  stated  in  the  contract 
which  he  made.  The  petition  then  avers  that  after  he  had  entered 
upon  this  contract  and  performed  a  part  of  it  and  had  proceeded 
to  purchase  the  stone  and  make  his  arrangements  to  fully  compl}' 
with  it — the  common  council,  by  resolution,  or  motion,  stopped  the 
further  construction  of  the  sidewalks  and  by  its  officers  and  agents  pro- 
hibited him  from  further  pursuing  his  contract,  and  he-  was  unable  for 
that  reason  to  complete  the  same ;  that  he  was  ready,  willing  and  anxious 
to  do  so  and  that  he  has  suflered  damage  by  reason  thereof  in  the  sum 
of  two  thousand  dollars,  for  which  he  prays  judgment. 

A  demurrer  was  filed  to  this  petition,  but  the  overruling  of  the 
demurrer  is  not  assigned  as  error  in  this  petition  in  error. 

The  defendant,  by  his  answer  to  this  petition,  first  denies  the  propo- 
sitions made  and  the  acceptance  of  them  and  the  notification  of  such 
acceptance  and  the  confirmation  by  the  common  council — that  they 
did  not  make  the  contract.  Of  course  that  was  the  conclusion  of  the 
pleader,  that  they  did  not  make  the  contract.  The  allegations  of  the 
petition,  however,  in  that  regard  are  not  denied.  The  defendant,  how- 
ever, does  deny  that  any  motion  or  resolution  was  adopted  by  the 
common  council  prohibiting  the  defendant  from  completing  his  contrncl: 
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or  that  the  street  commissioner  was  prohibited  or  that  he  was  refusing 
to  go  on  and  construct  his  walk  under  his  contract,  and  also  sets  out  that 
he  made  the  contract,  a  copy  of  which  is  attached  to  the  petition  signed 
by  him. 

A  reply  is  interposed  which  alleges  that  under  the  ordinances  of  the 
city  and  under  the  terms  of  the  contract,  before  he  could  proceed  in 
furtherance  of  what  he  had  contracted  to  do,  that  it  became  the  duly  oi 
the  city  civil  engineer  to  fix-  the  grade — the  inclination — and  to  set 
stakes  for  him  to  work  by,  and  that  this  was  not  done ;  that  the  city  did 
not  proceed  to  do  anything  under  the  ordinance  and  contract  which  they 
were  bound  to  do  before  he  could  further  proceed  with  his  contract  and  that 
it  would  have  been  unlawful  and  in  violation  of  the  ordinances  of  the  city 
for  him  to  proceed  without  that  having  been  done.  Of  course  this  is 
denied. 

The  plaintifiE  in  error  relies  very  much  upon  the  verdict  of  the  jury 
being  against  the  evidence.  A  bill  of  exceptions  was  taken,  and  upon 
examination  of  the  bill  of  exceptions  we  find  that  what  perhaps 
was  very  material  in  determining  the  issues  made  by  the  answer  and 
reply,  is  not  in  the  bill  of  exceptions.  It  says :  "Thereupon  the  plaintiff 
by  his  counsel  offered  and  read  in  evidence  to  the  jury  the  codified  ordi- 
nances of  said  city,"  (that  might  have  included  a  great  deal)  "and 
especially  sees.  181,  193  and  194;  and  thereupon  offered  as  a  witness  in 
his  own  behalf  himself."  Now  these  ordinances,  we  might  assume, 
related  to  the  duty  of  the  civil  engineer,  and  perhaps  to  the  contractor 
under  them  in  proceeding  with  this  work.  They  are  not  attached  to  the 
bill  of  exceptions.  They  were  admitted  in  evidence,  without  objection, 
and  we  are  to  assume  that  they  were  material.  It  has  been  held  fre- 
quently by  ouK  Supreme  Court  that  although  a  bill  of  exceptions  recites 
that  it  contains  all  of  the  evidence  offiered  upon  a  trial,  yet  il  on  exam- , 
ination  it  shows  that  material  evidence  or  documents  were  offered  in  evi- 
dence and  were  admitted  and  not  contained  in  the  bill  of  exceptions,  the 
court  will  not  reverse  the  judgment  upon  the  ground  that  the  verdict  is 
against  the  evidence.  It  is  useless  to  cite  authorities.  They  are  in  Ohio 
and  in  the  Ohio  State  reports,  very  numerous.  So,  in  this  case,  the 
evidence  was  admitted  and  went  to  the  jury.  It  was  sugj^ested 
that  the  court  might  take  judicial  notice  of  the  ordinances  which 
cities  and  villages  pass.  Undoubtedly  the  city  courts  and  the  mayor 
of  the  village  does  take  judicial  notice  of  the  ordinances  of  their 
respective  municipal  corporations,  but  the  state  courts  do  not.  It 
had  been  held  that  the  state  courts  do  not  take  judicial  notice  of  ordi- 
nances, unless  required  to  do  so  by  statute.  There  is  no  statute  in  Ohio 
requiring  the  state  court  to  take  judicial  notice  of  ordinances.  There  is 
a  statute,  however,  that  the  ordinances  themselves— -the  ordinances .  as 
recorded  in  the  ordinance  book,  or  certified  copies  of  ordinances — may 
be  received  in  evidence.  They  were  offered  in  evidence,  but  they  were 
not  attached  to  the  bill  of  exceptions. 

We  find  also  in  this  record,  although  it  does  not  appear  that  it  was 
formerly  offered,  but  was  used  in  the  trial  of  the  case  and  to  the  jury,  a 
certain  paper  which  contained  the  lots  upon  which  improvement  was 
to  be  made,  designated  by  red  lines,  and  it  answered  the  purpose  of  spec- 
ifications to  a  building  contract,  and  it  undoubtedly  was  material  in  the 
determination  of  this  case  and  it  appeared  to  have  been  used  as  evidence 
in  the  case,  and  it  is  not  attached  to  the  bill  of  exceptions ;  so  that  there  is 
another  reason  that  it  would  not  be  proper  for  us  to  undertake  to  review- 
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tbis  case  upon  the  assigument  of  error — that  the  verdict  is  against  the 
weight  of  the  evidence. 

In  examination  of  the  record,  we  find  but  one  question  raised,  as  to 
the  admission  of  testimony,  and  that  is  this: 

*'Q.  On  this  day,  when  you  were  in  front  of  George  Ketcham's 
properly,  state  what,  if  any,  direction  or  communication  was  made  to 
you  by  anybody  as  to  the  continuance  of  the  work,  by  any  officers  of  the 
city  ?  (Objected  to  by  defendant's  counsel ;  objection  overruled ;  defend- 
ant excepts.)  A.  Mr.  Tyrel  told  me  what  had — what  was  done  in  the 
council  room,  about  as  far  as  the  resolution  was  passed.'* 

Perhaps  it  would  not  have  been  proper  for  him  to  narrate  what  hap- 
pened in  the  council  room,  but,  so  far  as  that  answer  goes,  no  one  was 
prejudiced  by  it,  and  the  further  questions  which  drew  out  what  that 
resolution  was  which  was  passed  by  the  council  are  not  objected  to. 
This  is  all  there  is  as  to  this  matter  relating  to  the  admission  of  testi- 
mony. 

It  is  alleged  as  error  that  the  court  refused  to  charge  certain  propo 
sitions  which  were  asked  by  the  defendant  below.  It  might  be  well  to 
rtate  that  most  of  the  charge  of  the  court  is  composed  of  propositions 
which  are  asked  to  be  charged  by  the  defendant  below,  but  there  were 
*vWO  of  them — the  ninth  and  tenth — that  the  court  refused  to  give  the  jury. 

It  appeared  in  this  case  upon  the  trial  of  it,  that  the  plaintiff  below 
had  proceeded  to  and  had  constructed  sidewalks  along  certain  lots  and  he 
had  received  a  certificate  of  assessment  for  the  amount  that  he  had  com- 
pleted and  there  was  no  claim  made  for  any  amount  that  was  due  upon 
work  that  he  had  actually  done — that  was  paid  for.  The  defendant  below 
tsked  these  charges  to  be  given  : 

**  9.  If  the  plaintiff  requested  and  accepted  the  assessment  without 
complaining,  he  thereby  waived  all  further  right  under  the  contract,  if  he 
had  any,  with  the  city. 

**  10.  And  having  received  an  assessment  in  terms  like  that  taken  by 
the  plaln'fitf,  he  is  estopped  from  claiming  anything  further  by  way  of 
damages,  under  the  contract  from  the  city  " 

Of  course  this  challenges  us  to  some  extent  to  look  at  the  issues 
which  were  made.  There  was  nothing  in  the  answer  but  denials.  There 
was  no  pleading  of  settlement;  none  of  accord  and  satisfaction,  or  of 
estoppel  or  payment ;  there  was  no  issue  made  upon  the  pleadings  in  the 
case  to  which  those  propositions  of  law  could  apply.  Evidence  was 
jroperly  admitted  to  show  what  had  been  done  under  the  contract  and 
that  the  party  was  proceeding  to  fulfill  his  contract  when  the  city  caused 
him  to  desist  from  the  prosecution  of  it,  but  it  was  not  received  upon  any 
issue  that  had  been  tendered  by  the  defendant  below — that  is :  that  he 
had  accepted  this  in  payment  or  satisfaction  or  by  way  of  adjustment  or 
any  plea  of  estoppel  that  would  require  any  such  charge  to  be  given,  and 
we  think  the  court  very  properly  refused,  under  the  state  of  the  plead- 
ings to  give  those  propositions  of  law. 

Exception  was  taken  to  the  charge  of  the  court  on  the  measure  oi' 
damages  and,  without  taking  time  to  read  what  the  court  did  charge,  it 
was  in  effect,  that  the  plaintiff  would  be  entitled  to  recover  the  difference 
between  the  contract  price  and  what  it  would  have  actually  cost  to  have 
constructed  the  sidewalks — in  other  words,  the  profit  which  he  would 
have  made,  w^s  the  loss  which  resulted  from  the  failure  of  the  city  to 
perform ;  and  we  think  that  is  the  proper  rule  of  damages — that  would 
be  the  loss.     In  the  case  of  Doolittle  v.  McCuUough,  12  O.  S.,  860.  where 
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a  party  had  been  prevented  from  performing  his  contract — having  per- 
formed a  part  of  it,  as  in  this  case — ^he  had  taken  the  contract  at  far  less 
than  it  was  really  worth  to  do  the  labor,  and  he  brought  suit,  and  the 
court  permitted  him  to  offer  evidence  to  prove  what  it  was  reasonably 
worth  to  do  the  work.  The  contract  was  abandoned.  The  Supreme 
Court  said  that  was  not  the  rule.  It  said  that  he  lost  nothing ;  that  he 
liad  been  paid  for  what  he  had  done  and  he  lost  nothing,  but  if  his  con- 
tract price  was  in  excess  of  what  it  would  be  worth  to  complete  the 
remainder  of  the  work,  that  would  be  the  measure  of  damages.  This 
was  certainly  the  rule  which  the  first  court  followed  in  its  charge. 

So  that  disposes  of  all  the  questions  raised  in  this  record,  unless  it 
be  the  assignment  of  error  in  the  petition  in  error :  tliat  the  court  below 
erred  in  rendering  judgment  for  the  plaintiff  below — can  reach  to  the 
petition.  There  is  no  assignment  of  error  that  the  court  below  erred  in 
overruling  the  demurrer.  We  think  the  petition  is  sufficient.  Thepeti-' 
lion  sets  out  very  fully  the  action  of  the  council  in  ordering  this  improve- 
ment ;  it  sets  out  this  resolution — both  the  resolutions,  in  fact,  and  also 
allegations  of  the  effect  and  substance  of  them ;  and  also  that  notice  was 
given  for  bids ;  that  his  bid  was  accepted  and  that  under  that  accept- 
ance a  contract  was  drawn  and  signed  by  him  and  confirmed  by  the 
council  and  under  which  he  entered  upon  his  contract  and  pushed  it  and 
'made  arrangements  to  complete  it  until  he  was  prevented  from  doing  so 
by  the  city  and  that  he  has  been  injured  to  the  extent  of  two  thousand 
dollars  and  asks  judgment  for  that  amount.  We  think  the  petition  would 
be  good  as  against  an  individual  under  a  contract;  it  recites  the  authority 
which  caused  the  city  to  make  the  contract  and  we  think  it  is  sufficient 
as  against  the  city.  The  judgment  of  the  court  below  will  be  affirmed, 
but  without  penalty. 


DEATH  BY  WRONGFUL  ACT. 

[Lucas  Circuit  Court,  October,  1894.] 
Bentley,  Hayiics  and  Scribner,  JJ. 

Bngblmann,  Admr.,  V.  L.  S.  &  M.  S.  Ry.  Co. 

LlABIWTY    OF    RaII^ROAD   COMPANY    FOR  CAUSING  DBATH  TO  A  PBRSON  WRONG- 
FULLY UPON  ITS  Track. 
A  railroad   company  is  not  liable  for  causing  the  death  of  a  person  in  the 
circumstances  recited  in  the  opinion  in  this  case,  which  do  not  show  negli- 
gence on  the  part  of  the  defendant,  but  show  negligence  on  the  part  of  the 
plaintiff's  intestate  contributing  to  cause  his  deaUi 

Bentley,  J.    (orally.) 

This  was  an  action  brought  in  the  court  of  common  pleas  of  this 
county,  for  the  killing  of  a  boy  about  twelve  years  of  age,  young  Bart- 
elt,  he  being  killed  by  being  struck  while  on  the  tracks  of  defendant 
company  in  the  neighborhood  of  Swann  Creek  bridge,  in  this  dty.  The 
train  of  the  defendant  company,  it  seems,  came  along  while  the  boy  was 
on  the  tracks,  not  at  a  public  crossing,  but  on  the  right  of  way,  and  per- 

t  The  judgment  in  tkia  case  WM  affirmed  by  the  Supreme  Court,  without  re- 
port, 6S  O.  S.,  U6. 

fi    O.  C.  D.    38 
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haps  at  a  place  where  persons  had  been  in  the  habit  of  crossing  or  trav 
eling  for  some  time.  The  boy  was  stooping,  apparently  picking  uj 
something — coal,  perhaps — close  by  the  outer  rail  of  the  track,  and  the 
beam  at  the  base  of  the  pilot,  projecting  beyond  the  rest  of  the  pilot 
and  perhaps  beyond  the  rest  of  the  engine,  struck  him  and  killed  him. 
He  was  not  seen  by  the  engineer  nor  the  the  fireman — those  in  charge 
of  the  train — ^and  they  did  not  know  until  they  had  proceeded  down  to 
the  depot  that  any  such  thing  had  occurred. 

The  administrator  of  the  boy  charges  that  the  company  was  negli- 
gent in  the  matter  as  follows  : 

"Plaintiff  further  says  the  said  death  of  the  said  John  Bartelt  was 
wrongfully  and  negligently  caused  by  defendant  as  follows,  to-wit:  The 
employees  of  defendant,  while  engaged  in  the  defendant's  business  in 
^operating  cars  of  defendant  upon  and  along  defendant's  railway  tracks 
at  the  locality  aforesaid  were  accustomed  to  and  did  wrongfully  and  neg- 
ligently throw  off  coal  upon  and  along  the  line  of  way  of  said  tracks  of 
the  said  defendant  company  and  invited  the  children  in  the  neighbor- 
hood to  come  and  gather  the  same  up  to  take  and  carry  it  away. 

*Tlaintiff  further  says  that  the  railway  tracks"  of  defendant  in  and  at 
said  locality  were  not  fenced  in  or  otherwise  arranged  so  as  to  exclude 
the  public  therefrom,  but  defendant  allowed  the  same  to  be  so  open  and 
exposed  to  public  use,  and  allowed  and  permitted  the  public  to  come 
upon  and  use  and  make  a  thoroughfare  thereof  in  the  locality  aforesaid, 
and  so  it  was  that  the  said  John  Bartelt,  being  invited  thereto  by  the  de- 
fendant, did  on  the  said  8th  day  of  February,  1893,  go  upon  the  said 
tracks  of  defendant  at  the  place  aforesaid,  and  while  there  at  the  invita- 
tion of  defendant  engaged  in  picking  up  the  coal  upon  the  defendant  > 
railway  tracks,  without  any  warning  by  the  defendant  or  its  employees 
to  keep  away  from  and  off  from  the  said  tracks  and  line  of  way  of  de 
fendant,  the  said  John  Bartelt  was  wrongfully  and  negligently  struck  by 
the  locomotive  and  cars  of  defendant  and  killed  as  aforesaid. 

"Plaintiff  further  says  that  at  the  time  said  John  Bartelt  was  so 
killed  by  the  locomotive  attached  to  the  railway  cars  of  defendant  as 
aforesaid,  the  said  locomotive  and  train  was  being  operated  upon  and 
along  said  railway  tracks  of  defendant  at  an  exceedingly  high  rate  ot 
speed,  contrary  to  law  and  ordinance,  and  so  it  was  that  although  the 
said  John  Bartelt  was  upon  the  tracks  at  the  locality  named,  where  the 
engineer  and  fireman  of  said  locomotive  could  see  him  at  a  great  distance 
therefrom,  yet  the  said  employees  and  agents  of  defendant  wrongiuUy 
and  negligently  failed  to  observe  and  see  the  said  John  Bartelt,  and 
wrongfully  and  negligently  ran  said  locomotive  and  train  of  cars  at  an 
excessive  rate  of  speed  upon  and  against  the  said  John  Bartelt,  without 
warning,  in  such  wise  as  to  strike  and  instantly  kill  him  as  aforesaid." 

The  petition  then  charges  that  the  boy  was  in  the  exercise  of  ordi- 
nary and  reasonable  care  for  one  of  his  j^ears. 

The  plaintiff,  upon  the  trial  called  certain  witnesses,  for  the  purpose 
of  establishing  the  facts  charged  in  his  petition,  and  rested  his  case. 
Thereupon  counsel  for  the  railway  moved  that  the  jury  be  instructed  to 
return  a  verdict  for  the  defendant  upon  the  testimony  as  it  then  stood. 

The  court,  in  finally  passing  upon  that  motion,  stated,  as  appears 
from  the  bill  of  exceptions,  as  follows : 

"The  court  understand  the  cause  submitted  upon  the  evidence  to 
present  the  following  facts :  That  upon  the  8th  day  of  February,  1898. 
the  deceased,  with  other  boys,  for  no  purpose  connected  with  the  rail- 
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road  company,  or  its  operations,  or  business  or  interest,  and  without  the 
consent  ol  his  paients,  but  against  the  warning  of  his  mother,  went 
upon  the  railway  tracks  of  the  defendaut ;  that  his]^urpose  was  to  amuse 
himself,  probably,  with  these  other  boys,  and  to  pick  up  coal  and  carry, 
it  a^'ay — for  he  appeared  to  have  had  a  basket  with  him — and  was  ap- 
parently in  the  act  of  stooping  to  pick  up  coal  when  he  was  struck  dead 
by  the  train,  which  came  up  behind  him  ;  his  attention  was  probably  di- 
rected to  this  purpose,  of  getting  the  coal,  and  he  was  thus  prevented 
from  seeing  the  train  which  was  approaching  him  from  behind. 

*'To  claim  that  under  these  circumstances — no  odds  what  coal  had 
i alien  off  the  gars  of  defendant  along  there — along  the  line  of  its  road — 
and  no  odds,  if  you  please,  that  brakeman  may  have  thrown  it  off  pur- 
posely, they  did  so  without  right  and  they  did  so  in  mrtherance  of  an 
unlawful  and  a  dishonest  purpose  on  their  part.  We  think  that  these 
boys  cannot  be  held  to  have  been  on  the  track  of  defendant  with  right 
to  be  there ;  but,  on  the  contrary,  they  were  there  at  best  at  their  own 
risk.  We  have  no  doubt  but  what  the  company  would  have  been  justi- 
fied in  not  only  ordering  them  off  but  in  keeping  them  off  of  its  tracks. 
The  mere  fact  that  it  did  not  do  so,  did  not  give  these  boys  a  right  to  be 
there  to  obstruct  the  management  and  operation  of  its  trains  and  the 
business  of  the  company.  Now,  however  much  it  is  to  be  regretted,  the 
consequences  to  this  boy,  from  so  sad  an  accident  which  destroyed  his 
life  in  an  instant — however  much  this  is  to  be  regretted,  it  seems  to  me 
that  nothing  can  be  clearer  than  that  no  financial  liability  attaches  to  the 
defendant  because  of  this  injury  to  the  deceased.  And  now,  inasmuch 
as  we  must  hold  that,  had  the  boy  not  been  killed,  but  had  survived  the 
injury  which  he  received,  he  could  not  have  maintained  his  action  against 
the  defendant  company,  therefore  his  administrator  cannot  maintain  an 
action  for  the  purpose  of  recovering  damages  by  reason  of  his  injury 
and  death. 

*'We  will  therefore  sustain  the  motion  which  is  here  made  and  difect 
the  jury  to  return  a  verdict  for  the  defendant." 

And  the  jury,  thus  instructed,  did  return  a  verdict  for  defendant,  and 
a  judgment  following  that  was  rendered  by  the  court. 

A  motion  for  a  new  trial  had  been  made  and  was  overruled. 
We  have  read  the  testimony  in  this  case  and  we  think  that  it  proves 
the  facts  recited  in  the  court's  disposition  of  that  motion. 

We  have  had  occasion  heretofore  to  consider  the  rights  of  boys  upon 
railway  tracks  at  places  not  at  a  public  crossing,  although  at  a  place 
where  people  quite  frequently  passed  over  in  crossing  over  and  along  the 
road,  and  perhaps  to  the  knowledge  of  the  servants  of  the  company.  It 
was  incumbent  upon  the  plaintiff  in  this  case,  of  course,  to  make  out  by 
affirmative  proof  the  allegations  in  his  petition  to  warrant  a  recovery, 
and  it  was  incumbent  upon  the  plaintiff  to  show,  not  only  that  the 
running  of  the  train  was  wrongful,  but  that  the  death  of  the  plain- 
tiff's intestate  was  caused  by  the  improper  handling  and  running  of 
the  train  and  not  in  any  degree  by  such  negligence  as  the  facts  would 
require  to  be  attributed  to  a  young  boy. 

As  I  have  recited,  it  does  not  appear  that,  in  fact,  the  servants  of  the 
company  handling  this  train  saw  the  boy  upon  the  track.  He  was  not 
upon  the  engineer's  side;  and  the  fireman,  perhaps  engaged  in  other 
matters  and  attending  to  bis  duties,  did  not  see  him,  did  not  know  that 
the  boy  was  near  the  track — in  fact,  as  I  have  said,  did  not  know  that 
the  engine  had  struck  him  until  some  time  afterward.    At  this  place  in 
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question  the  railroad  grounds  were  fenced  upon  one  side,  but  on  the 
northerly  side,  the  side  from  which  the  boy  approached  the  tracks,  they 
were  not  fenced.  There  was  quite  a  high  grade  at  that  point,  and  there 
was  no  crossing  or  a  public  street  for  some  little  distance  from  it.  There 
were  places  up  and  down  where  persons  going  along  there  to  their  work, 
either  railroad  men  or  others,  had  worked  paths  to  the  approaches,  and  it 
was  shown  that  persons  more  or  less  frequently  passed  along  there,  and 
that  boys  had  been  upon  the  tracks,  and  on  some  occasions  had  taken 
baskets  and  picked  up  coal  that  was  scattered  there,  either  fallen  from 
the  engine  or  thrown  from  the  car.  It  does  not  appear  that  any  persons 
had  had  their  attention  called  to  these  actions  of  the  brakemen  in  throw- 
ing off  coal,  or  that  anybody  knew  anything  about  it  except  the  brake- 
men  who  did  it.  It  does  not  appear  affirmatively  whose  coal  it  was,  ex- 
cept that  it  was  such  coal  as  was  carried  upon  cars  of  the  company 
passing  along  there.  Some  of  the  witnesses  make  some  expression  as 
if  such  acts  would  be  to  the  loss  of  the  shippers  of  the  coal ;  that  it  was 
coal  belonging  to  some  persons  who  were  shipping  along  the  line  of  the 
railroad,  and  not  to  the  railroad  company. 

After  reviewing  the  testimony  we  are  of  the  opinion  that  the  facts 
warrant  the  statement  which  I  have  read  as  coming  from  the  court,  and 
that  it  warranted  the  final  disposition  of  the  case  as  made  by  the  court ; 
in  other  words,  that  the  plaintiff  did  not  show  such  circumstances  as  in- 
dicated that  the  boy  was  free  from  negligence  contributing  to  his  death, 
or  that  the  persons  in  charge  of  the  engine  either  did  see,  or  were  fairly 
in  duty  bound  to  see,  the  boy  in  time  to  protect  him  from  bemg  struck 
by  the  train.     The  judgment,  therefore,  will  be  affirmed. 

Plaintiff  excepted. 


MASTER    AND  SERVANT— COURTS— PRACTICE- 
EVIDENCE. 

[Lucas  Circuit  Court,  October,  1894.] 

Bentley,  Haynes  and  Scribner,  JJ. 

*M«WHiOR  J.  ScHAAL  V.  Edward  W.  Heck. 

1.  BXBRCISB    OP  THB  COURT'S  DlSCRBTIOM  REGARDING  CrOSS-EZAMIMATION    OF 
WiTNBSSKS. 

Where,  during  the  cross-examination  of  a  witness,  the  counsel  on  the  other 
side  interrupts  such  cross-examinations  by  asking  tke  witness  questions 
which  the  court  allows  to  be  answered:  '  Heldy  that  such  action  on  the  part 
of  the  counsel  is  irregular,  but  that  it  is  within  the  discretion  of  the  trial 
court  to  allow  such  an  irregularity  to  take  place,  and,  therefore,  does  not 
constitute  error. 

2.  Practicb  of  Bringing  in  Witnbssbs  in  Rbbuttai^ 

It  is  not  an  abuse  of  the  court's  discretion  in  the  trial  of  a  case,  to  allow  one  of 
the  parties  to  bring  witnesses  in  rebuttal  to  testify  to  certain  matters  that 
were  claimed  to  be  properly  matters  in  chief,  concerning  which  such  party 
had  examined  certain  witnesses. 

8.  Form  of  Qubstion  Put  to  Bxpbrt  Witnbssbs. 

Where  the  record  in  a  case  shows  that  the  form  of  the  question  put  to  expert 
witnesses  was  in  general  somewhat  irregular  and  a  departure  from  the  ordi- 
nary and  better  form.  Held^  that  unless  such  irregularity  in  the  form 
resulted  in  some  prejudice  fairly  appearing  upon  the  record,  it  will  not  act  to 

defeat  the  verdict  or  the  judgment  that  may  be  rendered. 

*  The  judgment  in  this  case  was  affirmed  by  the  Supreme  Court  without  report* 
54  O.  S.,  618.    Spear  and  Burkett,  JJ.,  dissented. 
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4.  Duty  of  Master  to  his  Workmen. 

A  master  in  the  construction  of  a  building  is  in  duty  bound  to  furnish  appli- 
ances that  are  r  reasonably  safe,  for  his  workmen  to  work  upon  and  he  is  charged 
with  the  duty  of  using  ordinary  and  reasonable  care  to  determine  whether 
such  materials  are  safe  or  not  so,  although  he  may  not  have  known  of  the  de- 
fect, still  if  b]K  the  exercise  of  ordinary  and  reasonable  care  he  would  have 
known  it,  he  will  be  charged  with  notice  of  a  defect  that  subsequently  is  shown 
to  exist. 

Bkntley,  J.    (orally.) 

I  shall  not  attempt  to  go  over  in  detail  and  consider  all  of  the  many 
exceptions  that  were  taken  during  the  trial  of  this  case.  The  record  is 
quite  long,  and  the  exceptions  are  various.  I  will  dispose  of  all  the 
objections  and  exceptions  in  groups,  without  specially  turning  to  each 
particular  one.  In  order  to  do  this  with  any  fair  degree  of  brevity,  it ' 
will  be  necessary  to  have  before  us  the  main  outlines  of  the  matters 
involved  in  the  case,  and  I  \nill  state  them  from  memory,  as  they  were 
presented  by  the  pleadings  and  the  record,  but  perhaps  not  with  entire 
accuracy. 

Nearly  four  years  prior  to  February  15,  1893,  the  plaintiff  below, 
Edward  W.  Heck,  a  young  man,  was  apprenticed  to  the  defendant  below, 
the  plaintiff  in  error  here,  Melchior  J.  Schaal,  to  learn  the  trade  of  a  brick 
mason.  It  seems  that  the  terms  of  apprenticeship  were  fixed  in  some 
way  by  some  labor  union,  and  the  precise  terms  of  the  contract  do  not 
appear  anywhere  in  the  record;  but  Mr.  Schaal  accepted  Mr.  Heck  as  his 
apprentice  in  the  business,  and  Mr.  Heck  entered  the  employment.  Mr. 
Schaal  was  a  building  contractor,  and  had  built  quite  a  large  number  of 
important  buildings  in  the  city  of  Toledo,  and,  I  believe,  was  himself  a 
practical  brick  mason,  with  some  years  of  experience.  A  few  weeks  or 
so  prior  to  February  16, 1893,  Mr.  Schaal  took  the  contract  of  the  Toledo 
Electric  Company  to  build  for  them  a  large  brick  structure  as  a  powei*  house 
on  Water  street,  in  the  city,  a  couple  of  blocks  north  of  Cherry  street. 
During  all  of  the  time  intervening  between  the  beginningof  this  apprentice- 
ship of  Mr.  Heck  and  the  building  of  this  structure  in  question,  Mr.  Heck 
had  worked  with  the  other  workmen  of  Mr.  Schaal  about  brick  laying,  and 
laid  up  or  assisted  in  laying  up  walls  such  as  are  drdinarily  used  in  build- 
ings around  the  city.  This  building  had  progressed  to  some  extent  by 
February  15,  1893,  and  there  was  then  to  do  about  it  the  finishing  of  a 
wall — ^perhaps  it  might  be  termed  the  end  wall — fronting  on  Water  street. 
It  was  to  be  a  solid  brick  wall,  twelve  inches  in  thickness,  from  the 
ground  up  to  a  certain  cornice  which  I  will  mention  hereafter.  At  this 
time  this  wall  had  been  started,  and  had  been  worked  upon  the  day 
before  February  15,  and  brought  up  to  a  certain  height,  and,  as  was  usual, 
and  customary,  and  proper  in  the  building  of  a  twelve-inch  wall,  at  about 
every  seventh  course  of  brick,  the  three  courses  constituting  the  wall 
were  tied  together  by  a  tying  course,  or  "headers"  as  some  of  the  wit- 
nesses call  them.  No  complaint  is  made  but  that  the  wall  was  properly 
made,  so  far  as  it  stood  on  February  16,  the  day  in  question.  At  that 
time  it  had  been  brought  up  above  the  second  story.  In  laying  the  wall 
it  was  customary,  and,  it  seems  by  the  evidence,  entirely  proper,  to  lay 
the  outside  course  the  width  oi  a  brick,  viz.:  four  inches,  up  a  certain  dis- 
tance first,  then  the  middle  course  also  of  four  inches,  next  to  that,  and 
the  tie  put  in  at  each  seventh  course;  and  when  the  outside  and  middle 
wall  were  thus  put  seven  courses  high,  the  inside  four-inch  wall  was  also 
brought  up  and  tied  to  the  middle  wall.    So  that  when  these  ties  were  in. 
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it  constituted  a  wall  twelve  inches  in  thickness,  consisting  of  three  sepa- 
rate layers  of  brick,  but  tied  together  firmly  in  the  manner  that  I  have 
stated,  being  laid  up  with  ordinary  mortar. 

On  the  day  in  question  the  plaintiff  below,  Mr.  Heck,  and  four  others, 
bricklayers,  were  at  work  upon  this  wall  to  carry  it  up  further.  It  was 
to  be  built  in  all  upwards  of  forty  feet,  perhaps  forty-five.  They  pro- 
ceeded to  lay  the  wall,  using  a  scaffold  which  had  been  prepared,  resting 
upon"  boards  laid  across  the  floor  joists,  until  they  had  raised  the  entire 
wall  some  two  and  a  half  or  thiee  feet  above  the  top  of  this  scaffold. 
Then,  without  making  any  other  scaffold,  or  raising  this  one,  they  pro- 
ceded  to  lay  the  wall  up  some  farther.  They  laid  the  outside  wall  up  to  a 
certain  distance,  perhaps  making  about  forty  feet  in  length  in  all,  until 
they  reached  a  certain  place  where  there  was  a  projection  of  brick  to  be 
put  in,  the  brick  projecting  outwardly  from  the  wall  beyond  its  general 
surface.  I  will  speak  of  that  projection  more  particularly  soon. 
Then  the  middle  wall  was  built  up  to  that  place,  or  to  about  that 
place,  and  tied.  But  the  inner  wall,  it  is  claimed  by  the  plaintiff, 
was  not  brought  up  to  that  point.  Upon  the  part  of  the  defendant 
below  we  undeVstand  that  the  claim  is  that  the  inner  wall  itself  was 
brought  to  about  that  point,  so  that  up  to  that  point  there  was  in  fact 
a  twelve-inch  wall  built  in  the  ordinary  way,  that  had  been  laid  below, 
and  properly  tied  together.  But  the  claim  of  the  plaintiff  is  that  up  to 
'  that  point  where  the  projection  started  there  was  but  the  outside  and 
middle  tier  of  brick,  laid  so  that  it  made  a  wall,  when  the  pro- 
jection was  reached,  of  only  eight  inches  in  thickness.  At  that 
height  of  wall  this  projection  started.  It  was  built  in  such  a  way 
that  the  first  tier  of  brick  which  was  to  construct  the  projection 
projected  an  inch  beyond  the  outside  surface  of  the  wall,  and 
the  next  course  above  that  projected 'still  another  inch  beyond  that 
Course,  and  another  one  projected  still  an  inch  farther,  and  the  fourth 
course  projected  an  inch  still  farther ;  so  that  the  effect  was  in  all  to 
make  a  projection  four  inches  in  thickness,  extending  that  far  out  beyond 
the  general  surface  of  the  wall  below.  It  is  claimed  by  the  plaintiff  that 
this  wall,  after  it  had  reached  the  place  where  this  projection  came  in, 
was  carried  up  in  that  way,  viz :  without  extending  and  carrying  up 
with  it  the  inner  four  inch  tier  of  brick,  but  only  the  outside  and  middle 
tier  and  those  tiers  which  constituted  the  projection ;  that  that  was 
carried  up  quite  a  distance — several  feet — and  then  on  top  of  that  the 
projection  of  four  inches  was  continued,  together  with  another  four-inch 
tier  of  brick  next  inside  of  that,  which  last  four- inch  tier  was  directly  above 
and  might  be  said  to  be  a  continuation  of  the  original  outside  tier  of 
the  brick  wall.  It  is  claimed  by  the  plaintiff  that  this  manner  of  doing 
the  work  was  known  to  the  defendant,  who  was  there  some  of  the  time, 
perhaps,  and  it  was  also  known  to  Melchior  Schaal,  Jr.,  or  at  least  to  young 
Melchior  Schaal,  a  nephew  of  the  defendant,  who  was  the  foreman  of  the 
defendant  in  charge  of  these  men  in  the  absence  of  the  defendant  him- 
self; that  in  fact  he,  the  nephew,  did  part  of  this  work  himself,  and  at 
least  laid  what  was  called  the  ** trigs"  on  top  of  the  wall.  The  wall  in 
the  center  of  the  building  was  to  be  carried  up  some  fourteen  inches 
above  the  level  of  the  corners  of  the  building,  making  a  sdrt  of  a  flat 
gable  at  that  end  to  receive  the  roof.  Plaintiff  claims  that  the  foreman 
laid  this  trig,  as  it  was  called,  in  the  center  upon  the  top  of  this  wall, 
carrying  up  these  two  courses  upon  the  outside  to  the  find  higbt  of  the 
wall  at  that   point,   but  leaving  the  inmost  tier  of    the  brick  wall. 
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as  I  have  stated,  away  down  below.  And  it  appears  by  the  testimony 
that  in  this  laying  of  the  trig,  so-called,  the  plaintiff  Heck  assisted— that 
is,  he,  standing  on  the  studding  or  platform  below,  handed  up  the  brick 
and  the  mortar  to  the  foreman,  who  then  climbed  down  from  that  place 
and  directed  the  plaintiff  to  bring  up  those  parts  of  the  wall  that  had  not 
been  brought  up  to  their  full  hight ;  a  line  being  stretched  from  the  top 
of  this  trig  down  to  the  corners  of  the  building,  thus  affording  a  gauge 
to  determine  the  hight  of  the  wall  at  all  places,  along  a  gradual  and  uni- 
form slope  which  was  to  be  fiom  the  top  of  the  trig  to  the  corner  of  the 
building.  The  plaintiff  claims  that  just  after  he  had  begun  to  comply 
with  the  orders  of  the  foreman  to  lay  up  the  brick  upon  the  outside  wall 
l>eIow  the  trig— about  two  minutes  after  he  began  that  work,  and  two  or 
three  minutes  after  the  foreman  got  down  from  the  place,  the  wall  fell — 
that  is,  the  portion  of  the  wall  about  where  he  was  standing  fell —out- 
wardly, when  he  was  necessarily  standing  upon  a  portion  of  the  incom- 
pleted part  of  it,  and  he  being  unable  to- grasp  anything,  or  to  save  him- 
self, was  precipitated  with  the  portion  of  wall  that  thus  fell,  lauding 
upon  the  bricks  that  had  fallen  down  just  ahead  of  him,  and  that  in  so 
falling  he  received  a  very  serious  injury  to  his  foot  and  other  portious  of 
the  body,  and  was  permanently  injured. 

He  charges  that  this  contractor,  the  defendant  below,  was  guilty  of 
negligence  in  two  or  three  particulars,  vi£ :  in  not  providing  or  seeing 
that  there  was  provided,  a  staging  built  and  kept  up  so  high,  as  the  wall 
progressed,  that  the  workmen  could  stand  upon  it,  and  not  be  required 
to  stand  upon  any  portion  of  the  wall  while  laying  it  up.  Plaintiff 
below  claims  that  if  the  defendant  below  had  done  this,  he,  the  plaintiff 
below,  would  have  been  standing  upon  a  scaffold,  and  if  the  wall  had 
fallen,  he  would  not  have  gone  with  it,  and  perhaps  the  wall  itself  would 
not  have  fallen  if  the  work  had  been  done  from  the  staging.  Plaintiff 
below  also  claims  that  the  foreman  was  negligent  in  requiring  him  to  lay 
up  the  outside  course  of  this  wall  above  this  projection,  without  seeing 
to  it  that  the  wall  below  had  been  completed  to  its  full  thickness,  and 
the  inside  course  brought  up  pnd  properly  tied.  He  claims  that  if  that 
had  been  done,  the  projection  would  thus  have  been  tied  to  the  main 
wall,  and  would  have  been  supported  by  it,  so  that  it  would  have  been 
in  no  danger  of  falling. 

The  claim  of  defendant  below  is  that  the  wall  was  built  in 
accordance  with  the  usual  way  of  building  such  walls,  that  he  had  no 
notice  or  knowledge  that  there  was  any  danger  about  it,  and  that  he  was 
not  chargeable  with  any  such  notice  or  knowledge ;  that  it  was  usual 
to  build  such  walls  without  using  a  scaffold  at  the  very  top,  and  by 
standing  upon  portions  of  the  wall ;  that  he  had  no  facts  from  which  he 
ought  to  be  charged  with  notice  or  knowledge  that  he  was  putting  his 
workmen  in  any  danger ;  and  he  also  claims  that  whatever  danger  there 
was,  the  plaintiff  below  had  as  much  knowledge  of,  and  was  chargeable 
with  as  great  a  knowledge  of,  as  was  he  himself,  and  if  the  plaintiff 
worked  in  a  place  of  danger  he  was  chargeable  with  contributory  negli- 
gence, if  by  reason  of  his  working  there  he  suffered  this  injury. 

This  presents  the  main  controversies  in  the  case  as  they  were  pre- 
sented to  the  jury,  except  that  I  might  state  that  the  answer  of  the 
defendant  below,  while  admitting  that  this  man  had  been  working  for 
him  as  his  apprentice,  yet  in  the  form  of  a  general  denial,  denied  that 
this  wall  fell  in  this  manner,  or  at  all,  or  that  the  plaintiff  was  injured,  or 
that  the  defendant  below  himself  was  guilty  of  any  negligence. 


Digitized  by 


Google 


600 OHIO  CIRCUIT  DBCI8ION8. Va. 

Lucas  Circnit  Court. 

The  trial  of  tfae  case  was  conducted,  as  it  would  seem  from  this 
record,  with  a  great  deal  of  vigor  and  considerable  vehemence,  apoo 
both  sides.  It  was  a  hard  and  tenaciously  fought  case.  Our  late  lamented 
brother  Ford  app.  art  d  in  the  trial  of  the  plaintilf  below,  and  Judge  Doyle 
for  the  defendant,  Mr.  Scott  being  there  a  portion  of  the  time  assisting  in 
the  defenije. 

There  are  throughout  the  record  quite  a  number  of  exceptions  that 
are  claimed  to  several  errors  of  the  court.     They  are,  in  part  such  as 
these :     When  the  attorney  for  the  deiendant  was  cross-examining  sev- 
eral of  the  witnesses  for  the  plaintiff,  and  had  got  to  a  certain  place  in 
his  examination,  counsel  for  the  plaintiff  interfered  and  assumed  the 
right  himself  to  ask  the  witness  certain  questions.     In  one  case,  as  I 
remember,  the  witness  had  made  a  certain  answer,  upon  cross  examina- 
tion, and  counsel  for  the  plaintiff  said:     '*What  do  you  mean  by  thatT 
And  there  was  an  objection,  and  he  said,  **I  don't  understand  what  the 
witness  means."     Thereupon  an  altercation  transpired  between  counsel 
in    the    nature    of   questions    and    answers,  and  replies,    and  finally 
the    court    seemed   to    allow    counsel    for  the    plaintiff  to  have  his 
question  answered.     In  several  instances  things  of  that  nature  occurred. 
We  think  the  record  shows  that  the  action  of  counsel  for  plaintiff  was 
irregular.     It  would  have  been  proper  enough  for  the  court  to  have 
stopped  proceedings  of  that  kind,  and  to  have  compelled  counsel  to  await 
the    time    when   he  could  take  the  witness  for  re-examination,  and 
straighten  up  any  of  these  matters ;  but  at  the  same  time,  all  the  cases 
of  that  kind  that  are  pointed  out  in  the  record,  we  think  come  fairly 
within  the  rule  which  regulates  the  discretion  of  the  trial  court,  and  thai 
in  its  rulings  upon  that  matter  it  was  simply  exercising  the  discretion 
which  it  had  in  the  conduct  of  the  trial,  and  that  error  cannot  be  predi- 
cated upon  any  action  occurring  at  that  time. 

Counsel  for  plaintiff  in  error  have  argued  another  matter  involving; 
the  court's  discretion  also.  Certain  objections  were  made  and  exceptions 
taken  for  the  reason  that  the  plaintiff  below  was  allowed  to  bring  wit- 
nesses in  rebuttal  to  testify  to  certain  matters  that  were  claimed  to  be 
properly  matters  in  chief  concerning  which  plaintiff  had  examined  cer- 
tain witnesses,  and  perhaps  in  some  cases  the  witness  had  been  examined 
apon  the  same  question  in  chief  that  was  now  propounded  to  him  in 
rebuttal.  The  court,  however,  permitted  that,  and  said  in  so  many  words 
that  it  regarded  it  as  coming  within  the  discretion  which  was  allowed. 
While  to  have  ruled  the  other  way  would  have  been  perfectly  proper, 
yet  we  cannot  say  that  this  was  an  abuse  of  discretion,  or  that  it  seemed 
to  have  resulted  in  any  substantial  prejudice  to  defendant  below. 

Quite  a  large  number  of  exceptions  are  thus  grouped  and  disposed 
of.  There  is,  hoWever,  a  serious  matter  presented  which  does  not  come 
under  this  head.  The  plaintiff  below  testified  that  immediately  after  he 
had  fallen,  he  noticed  that  defendant  himself  was  standing  in  a  doorway 
•ear  by,  in  view  of  him,  and  that  the  defendant,  noticing  him,  began  to 
^urse  and  damn  him,  and  instead  of  coming  to  help  him,  ran  the  other 
way,  and  went  up  to  the  top  of  the  building;  and  it 'was  some  time  after 
that,  when  he  had  been  removed,  that  the  defendant  first  came 
to  him  and  made  any  inquiry  regarding  the  hurt.  Against  the  objections 
of  counsel  for  the  defendant  below,  the  witness  was  allowed  to  answer 
the  direct  question,  as  to  what,  under  circumstances  of  that  kind,  the 
defendant  below  did  say  to  him,  and  exception  was  taken.  The  answer 
was,  as  I  remember  it,  *'How  did  that  God  damned  fool  fall  down  there?" 
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or  words  to  that  effect.     A  motion  was  made  to  rule  this  answer  out, 
and  the  exception  was  fully  preserved,  and  the  question  now  presented  is 
whether  that  was  testimony  that,  under  the  circumstances  of  the  case  as 
they  were  then  presented,  was  competent.     It  is  claimed  that  it  was 
alter  the  accident ;  that  '.he  defendant,  if  liable  at  all,  had  already  become 
liable  by  reason  of  lacts  that  had  then  fully  transpired ;  that  this  was  a 
statement  afterwards  made,  and  its  introduction  was  designed  to  preju- 
dice the  jury  against  him,  as  indicating  that  he  treated  the  injury  ot  the 
plaintiff  brutally,  and  did  not  do  what  in  fairness  he  ought  to  have  done 
for  him.     On  the  other  hand,  it  is  argued  by  counsel  that  this  was  a  piirt 
of  the  res  gesia ;  that  it  was  so  soon  after  the  transaction  had  taken 
place  that  it  was  a  part  of  the  transaction  itself.     And  the  court  seemed 
to  have  admitted  it  under  that  view  of  the  matter.     Counsel  for  plaintiff 
below  urged  then,  as  the  counsel  now  urges,  that  this  contained  an  admis- 
sion of  the  defendant  of  the  mental  capacity  of  the  plaintiff ;  that  he 
characterized  him  as  a  fool,  admitting,  therefore,  that  the  plaintiff  was 
not  of   fair  mental  capacity ;  and  having  done  so,  the  jury  liad  a  right 
to  consider  that  as  indicating  that  the  plaintiff  was  unlearned,  ignorant, 
and  not  of  ordinary  capacity,  and  therefore  that  his  action  in  standing 
upon  the  wall  and  in  doing  as  he  did,  must  be  judged  in  the  light  of 
what  he  knew  rather  than  what  he  didn't  know.     If  this  was  a  part  of 
the  res  gesia,  an  expression  made  at  the  time  regarding  the  cause  of  the 
accident,  if  made  by  the  plaintiff  below  instead  of  the  defendant,  would 
also  have  been  admissible.     Suppose  the  plaintiff  had  cried  out  there, 
perhaps  in  answer  to  this  question,  that  the  wall  had  fallen,  and  that  it 
had  not  been  properly  built,  and  that  by  reason  of  the  negligence  of 
defendant,  or  his  foreman,  the  wall  had  fallen,  he  had  tumbled  out  with 
it,  and  was  injured.     If  this  other  statement  was  strictly  a  part  of  the 
res  gesta^  any  other  expression  would  be  a  part  of  the  same  transaction, 
if  made  by  him.     But  I  have  in  mind  a  case  which  would  indicate  that 
such  an  expression  would  not  be  a  part  of  the  res  gesta,  if  made  by  the 
plaintiff  below — a  case  decided  by  the  Supreme  Court,  where  a  person 
had  been  knocked  over  into  a  ditch  by  the  side  of  the  railway  track  by 
the  car  or  engine  of  the  railway  company.     Some  person  immediately 
came  to  him,  and  while  he  was  helping  him  out  of  the  ditch,  where  he 
had  been  thrown,   the  injured  person    made  an  expression  as  to  the 
cause  of  his  being  there,  and  how  he  happened  to  be  there,  and  whether 
he  had  been  knocked  there  by  the  engine,  or  .something  of  that  kind ;  but 
the  Supreme  Court  held  that  that  was  simply  a  narration  of  a  past  occur- 
rence and  was  not  a  part  of  the  action  itself  and  was  not  admissible. 
Without  disctissing  this  matter  at  length,   we  think  this  expression  on 
the  part  of  Mr.  Schaal  cannot  be  admissible  as  a  part  of  the  res  gesta  —of 
the  transaction  itself,  by  which  the  plaintiff  below  was  injured.    We 
think  it  is  rather  too  fanciful  a  claim  to  say  that  it  might  bean  admission 
that  the  man  was  in  fact  under- witted,  or  was  a  fool.     It  was  an  expres- 
sion, evidently,  of  surprise,  and  perhaps  of  anger,  and  if  admissible, 
would  hardly  come  under  that  head.    The  court  admitted  it,  and  we  are 
to  say  whether,  under  any  view  of  the  case,  it  could  have  been  properly 
receivable.     If  it  was,  although  received  for  an  erroneous  reason,  we 
will  not  be  warranted  in  setting  aside  the  judgment. 

That  question  must  be  viewed  in  the  light  of  the  issues  presented 
by  the  pleadings.  The  defendant  below  in  his  answer  had  not  admitted 
that  the  plaintiff  was  injured  at  all,  but  denied  it;  and  had  not  admitted 
that  the  wall  fell  at  all,  but  denied  it ;    or  that  the  plaintiff  fell ;  and 
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those  were  matters  to  be  proven  upon  the  trial  by  the  testimony  in 
behalf  of  the  plaintiff  below.  Did  this  expression  in  any  way  lend  to 
support  those  issues?  That  the  wall  had  fallen,  that  the  plaintiff  had 
fallen  with  it  or  had  fallen  at  all,  or  had  been  injured?  Now  it  seems  at 
this  lime,  if  this  testimony  is  true,  that  the  defendant  below  was  close 
by  where  he  could  observe  ihe  fact  that  something  had  happened.  He 
looked  at  the  place,  and  his  attention  was  called  to  the  fact  that. the 
plaintiff  was  there  under  certain  conditions,  and  it  seemed  to  be  called  to 
his  attention,  and  he  then  recognized,  as  his  statement  indicates,  that 
not  only  was  he  there,  but  that  he  had  fallen  there.  And  then  he  pro- 
ceeded to  run  to  the  top  of  the  wall,  immediately  after  observing  that.  It 
may  not  be,  as  the  case  went  to  the  jury,  that  it  appeared  to  them  as  if 
there  was  any  real  contention  or  real  claim  upon  the  part  of  defendant 
below  that  there  was  no  such  thing  as  the  wall  falling,  or  that  there  was 
no  such  thing  as  that  the  plaintiff  below  had  fallen ;  yet  the  issues  pre- 
sented that,  and  the  plaintiff  below  was  entitled  to  any  evidence  that 
would  tend  fairly  to  stipport  those  issues,  so  far  as  they  are  material. 
Some  of  these  at  least,  were  material,  and  we  think  that  we  can  see  in 
that  testimony  what  fairly  tends  to  support  the  contention  of  the  plaintiff 
below  as  against  the  absolute  denials  of  defendant  below. 

The  greater  number  of  the  other  exceptions  relate  to  objections 
regarding  the  form  of  the  questions  put  to  expert  witnesses.  It  is  claimed 
that  fhe  experts  who  were  examined  on  behalf  of  the  plaintiff  below  were 
not  examined  correctly ;  that  questions  were  put  to  them  in  a  form  that 
was  not  admissible  under  the  rules  of  evidence.  It  was  claimed,  for 
instance,  in  examining  experts  as  to  this  wall  being  dangerous, 
or  being  laid  up  propCrly,  that  the  order  should  have  been  to 
ask  the  question  how  such  a  wall  as  that  should  have  been  laid 
up  in  the  ordinary  way  of  laying  up  walls  by  workmen ;  and  what 
was  the  ordinary  and  proper  way  to  build  a  wall;  and  when  the 
expert  witness  had  answered  that  question,  and  had  stated  the 
proper  and  usual  way  to  lay  up  a  wall,  then  the  jury  were  fully  put  in 
possession  of  the  necessary  facts  to  determine  whether  or  not  this  wall 
as  it  was  built,  as  related  by  the  witnesses,  complied  with  that  usual,  and 
ordinary  and  proper  way ;  but  that  on  the  contrary,  counsel  for  the 
plaintiff  below  asked  of  the  expert  witne>ses  when  he  had  exhibited 
what  he  claimed  to  be  a  plat  or  a  picture  upon  paper,  showing  how  the 
wall  was  in  fact  built,  whether  or  not  a  wall  built  in  that  way  was  built 
according  to  the  usual  and  ordinary  way  or  not,  and  if  not,  in  what  way 
it  differed.  That  was  substantially  the  way  the  questions  were  put,  as  a 
general  thing.  As  to  the  mere  form  of  the  questions,  while  we  think 
that  the  contention  of  counsel  for  the  plaintiff  in  error  is  correct  as  to 
the  proper  method  of  making  such  proof  ordinarily,  yet  we  are  unable 
to  say  that  a  departure  from  this  ordinary  and  better  form  was  really 
erroneous,  or  that  the  ruling  of  the  court  made  in  this  particular  in 
various  places  throughout  the  record  may  not  be  well  regarded  as  coming 
fairly  within  those  cases  where  the  court  has  a  discretion ;  and  unless  it 
resulted  in  some  prejudice  fairly  appearing  upon  the  record,  it  ought  not 
to  defeat  the  verdict  or  the  judgment.  And  we  think  this  may  be  said 
as  to  all  such  objections,  that  while  the  form  of  the  questions  was  in  gen^ 
eral  somewhat  irregular,  yet  they  were  not  calculated  to  mislead  the  jury, 
and  the  evidence  which  went  in  under  them  did  not  present  the  case 
unfairly  for  the  consideration  of  the  jury. 
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The  real  essence  of  the  trouble  in  this  case,  and  which  underlies  the 
consideration  of  a  great  many  objections  that  were  made  in  the  course 
of  the  trial  and  in  the  charge  of  the  court  or  its  action  upon  requests  to 
charge,  is  this ;  whether  in  view  of  all  the  circumstances  confessed  in  the 
case  by  the  plaintiff  below,  he  in  fact  has  any  case ;  whether  in  the  lay- 
ing up  of  such  a  wall  as  that,  he  being  fully  advised  of  the  actual  facts, 
was  not  in  as  good  a  position  to  judge  as  was  the  defendant  below  ?  He 
knew,  for  instance,  that  there  was  no  scaffold.  He  knew  that  there  was 
to  be  no  scaffold.  He  knew  that  the  wall  had  been  laid  up  in  the  first  place 
to  the  projection,  or  to  the  place  where  this  projection  was  to  be,  as  I 
have  already  said.  He  knew  that  the  inner  course  was  left  down  for  sev- 
eral feet,  and  the  middle  course  was  not  carried  up  into  quite  a  distance 
as  far  as  the  outside  course,  after  this  projection  had  been  reached.  All 
these  particular  facts  were  right  before  the  eyes  of  the  plaintiff,  and  he 
knew  them  as  thoroughly  as  the  defendant  did  or  could  be  held  to  know 
them.  But  he  testifies  that  he  did  not  know  in  fact  that  the  wall  was 
liable  to  fall,  and  did  not  know  the  danger.  The  other  witnesses, 
masons  of  long  experience,  who  worked  with  him,  and  who  were  work- 
ing upon  the  same  wall,  liable  to  the  same  danger,  also  say  that  they 
didn't  have  any  idea  of  there  being  any  danger  there,  didn't  realize  that 
there  was  any  danger  ;  and  it  would  seem  fairly,  from  the  the  testimony, 
too,  that  neither  the  defendant  nor  his  foreman  knew,  in  that  sense,  of 
any  danger  from  conducting  the  business  in  the  way  in  which  it  was 
conducted.  The  question  after  all,  in  the  case,  is.  whether,  under  the 
circumstances,  the  master,  through  his  foreman,  was  charged  with  any 
xreater  duty  to  know  of  the  danger  than  was  the  workman  himself.  If 
he  was,  it  was  because  he  was  in  duty  bound  to  take  greater  precautions 
beforehand  than  was  the  workman ;  it  was  because  there  was  a  danger 
that  really  existed  there,  and  must  exist  there,  .or  would  naturally 
exist  there,  of  carrying  on  the  business  in  that  way,  which  was  not  so 
obvious,  so  open,  and  so  patent,  that  any  workman  could  see  it  well.  If 
the  danger  was  so  open  and  visible  that  the  ordinary  brick  mason  work- 
ing there  should  notice  it,  or  would  notice  it,  or  should  be  held  obligated 
to  notice  it,  it  does  not  present  a  case  for  expert  testimony  at  all. 

In  the  case  of  Railroad  Co.  v.  Schultz,  43  O.  S.,  270,  the  court,  after 
reviewing  the  authorities  in  this  particular,  state  the  general  proposition 
deducible  from  th^m;  and  without  reading  only  a  very  small  portion,  I 
call  attention  to  what  is  said  on  page  282  in  the  6th  paragraph,  although 
all  of  those  paragraphs  ought  really  to  be  read  and  considered  in  connec- 
tion with  this : 

'*6.     Where  it  is  practicable  to  place  palpably  before  the  jury  the 
facts  supporting  their  opinions,  the   witnesses  should  be  restricted  in  • 
their  testimony  to  such  facts,  and  the  jurors  left  to  form  their  opinion 
from  these  facts,  unaided  by  the  mere  opinions  of  the  witnesses." 

If  these  facts  present  all  that  was  to  be  presented,  then  it  was  not  a 
case  for  expert  testimony,  and  the  facts  being  known  to  the  plaintiff 
below,  there  was  no  chance  for  his  making  a  case,  or  any  reason  for  his 
recovery  at  all.  And  the  7th  paragraph  also  may  be  read  in  this  connec- 
tion, upon  the  next  page — 283. 

A  consideration  of  this  would  naturally  bring  an  allusion  to  what 
has  been  held  by  courts  generally  in  this  particular  as  to  what  matters 
the  injured  party  is  chargeable  with  knowledge  of.  The  duty  of  the 
master  in  providing  safe  appliances  and  machinery,  etc.,  has  been  dis- 
cussed by  our  Supreme  Court  quite  a  number  of  times,  beginning  with  a 
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case  in  3  O.  S.,  followed  by  a  case  in  4  O.  S.,  and  by  a  case  in  5  O.  S.» 
and  also  by  the  case  of  Railroad  Co.  v.  Webb,  12  O.  S.,  476,  the  opinion 
of  which  begins  on  page  486,  and  reviews  at  considerable  length  the 
authorities  on  this  question,  and  finally  states  the  rule  that  is  settled  in 
Ohio  upon  this  question  ;  the  rule  being  that  the  master  is  not  a  guaran- 
tor of  the  suflBciency  of  all  of  the  appliances  which  he  shall  get  for  the 
workman  to  use,  but  that  in  this  particular  he  must  use  ordinary  and 
reasonable  care  to  provide  safe  appliances  and  machinery. 

So  the  question  is  presented  in  this  case  whether  or  not  there  is  any 
element  in  it  which  may  show  that  the  master  had  omitted  to  exercise 
reasonable  caution  and  care  in  this  matter  as  to  things  about  which  the 
plaintiff  himself  was  not  fully  apprised  and  of  which  he  was  not  fully 
aware  at  the  time  he  did  the  work  and  received  this  injury.  There  are 
cases  found  in  various  states  which  I  have  not  now  time  to  cite,  which 
hold  the  rule  to  be  this,  substantially  :  That  while  the  master  is  in  duty 
bound  to  furnish  appliances  that  are  reasonably  safe,  and  must  not  fur- 
nish any  materials  for  his  workmen  to  work  upon  that  are  defective  and 
unsafe,  yet  he  is  also  charged  with  the  duty  of  using  ordinary  and  reason- 
able care  to  determine  whether  they  are  safe  or  not ;  and  although  he 
might  not  have  known  of  the  defect,  still,  if,  by  the  exercise  of  ordinary 
and  reasonable  care  he  would  have  known  it,  he  will  be  charged  with  a 
notice  of  a  defect  that  subsequently  is  shown  to  exist.  These  authorities 
hold  as  to  the  workman  himself,  that  while  he  takes  the  chances  of 
working  with  any  defective  appliances,  or  working  in  any  dangerous  sit- 
uation, which  he  knows  the  facts  regarding,  except  where  he  has  had  a 
promise  that  the  defect  will  be  repaired,  and  relies  on  that  and  continues 
in  the  employment,  yet  he  is  as  much  chargeable  with  the  risk  as  is  the 
master ;  and  that  it  is  only  such  matters  as  he  knows  that  he  is  thus  charge- 
able with ;  and  that  he  is  not  under  the  same  obligation  always  to  insti- 
tute inquiry  and  make  search  and  determine  beforehand  whether  or  not 
there  exists  or  may  exist  some  defect  about  the  machinery  or  appliances 
about  which  or  with  which  he  is  working.  While  that  rule  as  thus  stated 
may  be  too  broad,  we  think  there  is  and  must  be  recognized  a  difference 
in  the  rule  as  applied  to  the  master  and  the  workman,  that  while  it  may 
not  be  that  it  will  be  always  necessary  that  the  workman  have  actual 
knowledge  of  a  defect,  or  the  dangers  therefrom,  and  there  may  be  cases 
where  the  circumstances  are  such  that  he  is,grossly  negligent  by  failing 
to  inquire  under  the  particular  circumstances  of  some  particular  case  ; 
yet  it  cannot  be  said  that  he  is  under  the  same  obligation  to  search  for 
hidden  defects  or  possible  dangers  that  the  master  rests  under. 

This  case  presents  the  question  in  line  with  these  considerations, 
whether  the  danger  and  the  defects  which  here  existed  were  such  that 
the  master  ought  to  have  known  about,  or  the  servant  might  be  excused 
in  not  knowing.  In  this  connection  it  was  left  to  the  jury — ^and  we 
think  it  might  be  left  to  the  jury — ^to  consider  who  the  plaintiff  was ; 
that  he  had  never  been  an  independent  workman  himself  planning  build- 
ings, or  raising  walls,  or  determining  their  thickness,  just  how  they  should 
be  laid  up ;  but  he  was  working  all  of  the  time  that  he  was  working  as  a 
mason  under  the  direction  of  others ;  and  while  he  had  acquired  general 
skill  and  knowledge  in  the  lajdng  of  walls  in  general,  it  does  not  appear 
that  he  had  at  any  time  been  called  upon  to  exercise  his  judgment  regard- 
ing the  safety  of  laying  up  such  a  wall  as  this.  Neither  does  it  appear 
with  entire  certainty  that  the  danger  that  really  existed  of  the  falling  of 
this  wall,  being  built  as  it  was,  was  such  as  would  be  perfectly  apparent 
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to  the  jury  upon  the  mere  recital  of  the  facts  of  the  case.  The  margin 
along  this  line  is  not  very  large.  It  is  a  difficult  and  narrow  margin. 
And  to  say  whether  this  is  a  case  where  the  facts  alone  should  have  been 
given  to  the  jury  without  the  aid  of  experts,  the  jury  being  left  to 
determine  whether  or  not  the  danger  did  exist  or  would  exist,  or  was 
such  in  kind  or  character  as  that  the  master  ought  to  have  been  held 
chargeable  with  a  knowledge  of,  and  should  have  been  held  to  have  pro- 
vided against  it,  is  a  matter  that  may  now  fairly  go  for  the  consider- 
ation of  the  Supreme  Court;  because  while  the  Supreme  Court  will  not 
look  into  the  testimony  to  determine  the  weight  of  the  evidence  as  bear- 
ing upon  the  one  side  or  the  other,  the  questions  that  are  made  and  the 
exceptions  that  are  taken  as  to  the  introduction  of  evidence  and  the  rul- 
ings of  the  court  as  to  expert  testimony,  and  the  final  charge  of  the 
court  and  its  action  upon  the  requests,  will  present  as  a  matter  of  law 
we  think  substantially  the  same  question. 

Now,  briefly  as  to  the  rulings  upon  the  requests  of  the  defendant 
below  and  the  exceptions  taken :  There  were  no  exceptions  to  the 
charge,  except  the  exceptions  taken  to  the  refusal  to  charge  certain 
requests  proffered  by  defendant's  counsel.  There  are  only  four  or  five  of 
them.  Defendant,  by  his  counsel,  excepted  to  the  refusal  of  the  court 
to  give  to  the  jurj'  in  charge  defendant's  request  No.  1.  That  was  a 
general  request,  that  under  the  proof  the  jury  would  be  directed  to  return 
a  verdict  for  defendant.  Based  upon  the  considerations  that  I  have 
already  alluded  to,  we  think  that  the  court  did  not  err  in  refusing  that 
request ;  that  there  was  enough  in  the  case  to  go  to  the  jury.  Defend- 
ant likewise  excepted  to  thc^  modification  by  the  court  of  defendant's 
request  No.  8.     The  request  was: 

"  The  plaintiff  is  presumed  to  know  the  dangers  incident  to  his 
business  and  to  the  work  he  engages  to  do,  and  the  defendant  has  a  right 
to  assume  and  rely  upon  the  plaintiff's  having  that  knowledge." 

The  court  says : 

•*  Now,  that  we  give  you  in  charge,  gentlemen ;  but  we  say  to  you 
that  the  evidence  furnishes  you  with  a  knowledge  of  how  long  the 
plaintiff  had  been  engaged  in  that  business,  and  under  the  charge  and 
direction  of  defendant.  All  this  .will  be  considered  by  you  in  that  con- 
nection, because  the  parties  will  be  presumed  to  have  that  knowledge 
which  their  relations  necessarily  covered  to  each  other." 

While  that  is  not  very  clear,  or  the  idea  which  the  court  had  in  view, 
X>erhapR,  is  not  clearly  expressed,  yet  we  think  that  that  request,  might 
have  been  somewhat  misleading  without  some  words  calling:  attention  to  the 
facts  of  the  case,  and  that  the  jury,  as  the  case  went  to  them,  had  a  right 
to  consider  in  what  manner,  during  the  four  years  of  his  apprenticeship, 
the  plaintiff  had  been  working,  and  how  far,  therefore,  the  defendant 
below  had  a  right  to  rely  upon  the  plaintiff's  experience  and  knowledge. 

•'  Any  danger  which  the  defendant  could  by  the  exercise  of  ordinary 
care  ascertain,  the  presumption  is  that  plaintiff  could  also  ascertain." 

Judge  Doyle :    "  Is  that  given  ?  " 

The  Court :  "Yes."  (To  the  Jury :)  "We  are  asked  to  say  to  you, 
gentlemen,  that  "  The  mere  fact  that  no  scaffold  was  furnished  higher  or 
different  from  what  was  furnished  cannot  be  the  basis  of  any  recovery  in 
this  case."  And,  in  that  connection,  is  added :  "  There  is  no  claim  that 
any  complaint  was  made  of  the  want  of  a  scaffold  and  a  promise  that  it 
would  be  supplied,  which  induced  plaintiff  to  continue  in  the  work." 


Digitized  by 


Google 


e96  OHIO  CIRCUIT  DECISIONa  Vol. 

Lucas  Circuit  Court 

The  question  whether  there  was  any  such  claim  made  being  answered, 
that  there  was  no  claim  made,  then  the  court  gave  that  xequest.  Thetf 
occurred  the  following  instruction  : 

"  The  conditions  that  would  be  deemed  safe  to  workmen  with  ordinary 
skill  in  the  business,  would  be  justly  regarded  as  safe  by  the  defendant, 
unless  the  proof  shows  that  by  reason  of  some  peculiar  knowledge  the 
defendant  knew  that  it  was  unsafe." 

Also: 

"  The  fact  that  the  plaintiff  had  not  completed  his  four  years'  appren 
ticeship,  makes  no  difference.  If  he  had  ordinary  intelligence,  he  was 
bound  to  apply  it,  and  if  by  the  exercise  of  ordinary  care  he  could  have 
known  the  conditions  he  was  working  under,  he  is  presumed  to  know 
them,  and  the  law  charges  him  with  such  knowledge." 

The  fifth  request  was  preferred  in  this  way :  ''The  mere  fact  that  no 
scaffold  was  furnished  higher  or  different  from  what  was  furnished,  can 
not  be  the  basis  of  any  recovery  in  this  case.'*  Then  the  court  added  : 
"It  it  true  as  a  matter  of  law  that  the  mere  absence  of  the  scaffold  itseli» 
at  a  particular  height,  would  not  warrant  a  recovery.  The  plaintiff  can 
recover  only  because  of  injury  received  by  him  caused  by  negligence 
upon  the  part  of  the  defendant,  and  the  mere  fact  of  the  scaffold  not 
being  at  a  sufficient  height,  standing  by  itself,  would  not  warrant  a  finding 
by  you  of  a  judgment  against  the  defendant."  We  do  not  see  how  thnt 
modification  cotild  or  did  result  in  any  prejudice  to  the  defendant  below, 
or  gave  a  rule  of  law  that  would  tend  to  mislead  the  jury,  or  that  it 
applied  any  principle  that  ought  not  to  be  applied  in  this  case  as  against 
the  defendant  below. 

While  I  am  sorry  to  have  been  obliged  to  stumble  over  this  matter  in 
this  way  picking  up  as  I  could  along,  and  perhaps  omitting  some  things 
that  ought  to  have  been  mentioned,  I  will  say  that  we  have  considered 
the  whole  record,  and  while  some  of  us,  and  perhaps  all  of  us,  think  that 
upon  the  real  facts  of  the  case  it  may  be  doubtful  whether  it  presents  a 
case  that  ought  to  finally  result  in  the  verdict  that  was  given,  yet  we  are 
unable  to  say,  applying  the  ordinary  rules  governing  reviewing  com  ts, 
that  the  record  presents  any  matter  so  erroneous  and  prejudicial  that  we 
ought  to  disturb  the  judgment.  For  these  reasons  the  judgment  will  be 
affirmed. 

I  will  say  in  passing,  that  viewing  the  injury  that  was  testified  to  as 
having  been  received  by  the  plaintiff,  it  would  not  appear  that  the  jury 
were  led  into  giving  any  extravagant  verdict,  so  far  as  the  amount  is  con- 
cerned, by  any  passion  or  prejudice. 

Tbe  judgment  will  be  affirmed,  but  a  certificate  of  reasonable  cause 
for  Um*  proceedings  in  error  will  be  entered. 
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MUNICIPAL  CORPORATION— CONTRACTS— BIDS- 
BONDS. 

[Lucas  Circuit  Court,  March  ^,  1892.] 

Bentley,  Hayues  and  Scribner,  JJ. 

*JOHN  T.  Newton  bt  al.  v.  Toledo  (City)  et  al. 

1.  Awarding  of  Contracts  without  having  Advertised  for  Bids. 

Where  the  Board  of  Natural  Gas  Trustees  of  the  city  of  Toledo  enter  into 
contracts  with  a  certain  pipe  company  to  furnish  a  certain  amount  of  gas  pipe, 
the  trustees  understanding  that  said  pipe  was  already  manufactured  and 
therefore  deemed  it  materials,  as  distinguished  from  work  and  ]#ibor,  and  there- 
fore such  pipe  was  purchased  without  advertising  for  bids  to  furnish  the 
same:  If ela^  that  a  contract  "for  furnishing  pipe,"  is  comprehended  by  a 
reasonable  construction  of  the  language  used  in  sees.  2419  and  2420,  Rev. 
Stat,  and  such  contract  being  made  without  having  first  advertised  for  bids, 
as  provided  for  in  the  above  mentioned  sections,  is  not  valid  or  binding  on 
the  city.    - 

2.  Issue  of  Bonds  Under  Sec,  2701,  Rev.  Stat. 

The  mere  existence  of  claims  against  a  city  for  which  in  some  manner  it  may 
be  made,  or  is  liable,  is  not  a  sufficient  basis  for  the  lawful  issue  of  bonds 
under  the  provisions  of  sec.  2701,  Rev.  Stat.,  as  it  now  stands;  but  such 
indebtedness  must  be  such  as  the  city  has  power  to  levy  a  tax  to  pay,  and  must 
be  already  evidenced  by  bonds  of  the  corporation,  or  must  be  such  that,  on 
account  of  it,  the  city  had  power  to  issue  its  bonds  when  such  indebtedness 
was  contracted. 

Bentley,  J. 

The  plaintiffs  in  this  action  are  taxpayers  of  the  city  of  Toledo, 
most  of  them  residents  in  the  city,  but  certain  of  them  non-resident. 
Having  in  writing  requested  the  city  solicitor  to  bring  this  action,  and 
on  his  refusal,  they  institute  this  suit,  under  the  authority  of  sec.  1778, 
Rev.  Stat.,  on  behalf  of  the  city  and  against  the  city,  its  mayor,  auditor, 
and  clerk,  to  restrain  the  issuing  and  sale  and  application  of  the  pro- 
ceeds of  certain  bonds  of  the  city  to  the  amount  of  $120,000,  provided 
for  in  a  certain  ordinance  of  the  city,  passed  February  1,  1892,  and 
approved  by  the  mayor  February  5, 1892. 

There  is  no  dispute  over  the  material  facts  involved  in  the  case,  and 
so  far  as  they  give  rise  to  the  questions  of  law  which  are  necessary  to 
be  considered  in  determining  the  controversy,  they  may  be  summarized 
as  follows : 

The  city  of  Toledo  is  a  city  of  the  third  grade  of  the  first  class. 

Under  the  authority  of  the  act  of  the  General  Assembly,  passed 
January  22,  1889,  (86  O.  l,.,  7)  the  constitutionality  of  which  was  upheld 
by  the  Supreme  Court  in  the  case  of  State  ex  rel.  Attorney  General  v. 
Toledo.  25  L.  B.,  218,  the  city  issued  and  sold  its  bonds  to  the  amount 
of  $750,000,  and  a  board  of  natural  gas  trustees  was  appointed  as  pro- 
vided in  that  act. 

With  the  proceeds  of  these  bonds  the  gas  trustees  purchased  or 
leased  gas  territory,  and  purchased  and  drilled  gas  wells  (for  the  most 
part  about  thirty-eight  miles  from  the  city),  provided  iron  pipe  and 
appliances,  and  constructed  a  gas  main  or  pipe  line,  conducting  a  lar^e 
amount  of  natural  gas  from  the  wells  to  the  city,  and  into  a  high  pres- 

*The  judgment  in  this  case  was  affirmed  by  the  Supreme  Court,  without 
report,  52  O.  S.,  649. 
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sure  belt  line,  so-called,  connected  therewith,  around  a  large  area  of  the 
city,  and  certain  connections  furnishing  gas  to  a  few  manufacturing 
establishments  which  could  use  gas  from  a  high  pressure  pipe,  and  also 
a  comparatively  short  line  of  low  pressure  for  service  pipe  on  one  street 
of  ihe  city,  from  which  about  a  half-hundred  private  consumers  were 
supplied  with  natural  gas. 

This  much  had  been  done  up  to  May  or  June,  1891,  and  the  cost  of 
the  work  and  the  expenses  and  compensation  of  the  trustees  exhausted 
the  entire  proceeds  of  said  $760,000  of  bonds. 

At  this  stage  the  gas  did  and  would  produce  but  little  revenue. 

It  was  impracticable  and  would  be  attended  with  more  or  less  risk 
of  danger  to  supply  private  or  domestic  consumers  of  gas,  by  tapping 
said  high  pressure  mains  with  service  pipes  leading  directly  to  the  houses 
or  dwellings,'  and  the  proper  method  of  supplying  such  consumers  was  by 
means  of  low  pressure  mains  and  branch  pipes  laid  in  the  various  streets 
and  alleys  of  the  city,  into  which  gas  should  be  let  at  certain  points  from 
said  high  pressure  lines,  through  connecting  pipes,  fitted  with  regula- 
tors, reducers  and  appliances  by  which  the  pressure  of  the  gas  should  be 
kept  at  a  low  and  comparatively  uniform  degree,  and  which  low  pressure 
pipes  could  be  tapped  for  service  pipes  leading  into  buildings  and  dwell- 
ings for  use. 

At  various  times  between  July  1,  1891,  and  December  16,  1891,  the 
natural  gas  trustees  procured  gas  pipe,  and  caused  many  miles  of  these 
low  pressure  gas  mains  and  connections  to  be  constructed  in  various 
streets  and  alleys  of  the  city  where  consumers  could  most  frequently  be 
had,  and  so  that  an  area  ot  the  city  containing  about  half  of  the  whole 
number  of  citizens  who  would  be  likely  to  wish  to  purchase  gas  from' 
said  trustees  could  be  supplied  from  said  pipes,  so  far  as  the  gas  supply 
would  admit. 

In  procuring  said  low  pressure  pipe,  and  constructing  said  low 
pressure  lines,  and  between  July  1  and  December  15,  1892,  said  trustees 
incurred  the  indebtedness  in  controversy,  and  to  lund  and  extend  the 
payment  of  part  of  which,  the  city  proposes  to  issue  the  said  $120,000 
of  bonds. 

.   There  are  four  kinds  or  classes  of  these  alleged  debts,  and  they 
aggregate  something  more  than  $344,000. 

The  claims  of  the  first  class  arose  as  follows :  Commencing  some- 
time in  July,  1891,  the  board  of  natural  gas  trustees  entered  into  con- 
tract in  the  name  of  the  city  with  various  contractors  to  furnish  labor 
and  material  for  constructing  certain  of  said  low  pressure  pipe  lines.  By 
the  terms  of  said  contracts  said  contractors  respectively  were  to  receive 
for  said  labor  and  materials  seventy-five  per  cent,  of  the  proceeds  to  be 
received  by  said  gas  trustees  from  the  sale  of  gas  furnished  through  the 
lines  laid  under  said  contracts  respectively,  said  payments  to  be  made 
monthly  until  the  full  contract  price  for  said  labor  and  material,  with 
six  per  cent,  interest  thereon  from  thirty  days  after  the  final  estimate, 
should  be  paid.  Said  contracts  further  provided  that  in  case  said  sev- 
enty-five per  cent,  of  income  did  not  fully  pay  the  contract  price  and 
interest  within  one  year  from  the  final  estimate,  ''then  the  amount 
remaining  unpaid  shall  be  paid  monthly  out  of  the  available  general 
income  of  the  natural  gas  plant,*'  and  '4n  case  such  available  general 
income  shall  not  be  sufficient  to  pay  such  contract  price  with  interest  at 
six  per  cent.,  payable  annually,  within  three  years  from  the  date  of  such 
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final  estimates,  then  the  balance  remaining  unpaid  shall  become  at  once 
due  and  payable  upon  the  expiration  of  said  three  years." 

Under  these  contracts  various  streets  were  piped,  and  final  estimate 
made,  and  gas  was  furnished  through  them  to  consumers,  but  the  entire 
receipts  were  used  by  said  trustees  in  procuring  additional  gas  territory 
and  wells,  and  the  said  seventy-five  per  cent,  has  not  been  paid  to  the 
contractors,  and  the  amount  owing  to  them  aggreg£^tes  $174,000. 

The  claims  of  the  second  class  in  controversy  are  held  by  the  Ameri- 
can Tube  and  Iron  Co.  and  the  Chester  Pipe  and  Tube  Co.  for  furnishing 
iron  pipe  for  certain  of  said  low  pressure  lines,  under  certain  four  con- 
tracts made  by  them  respectively  with  said  trustees  therefor,  each  there- 
of amounting  to  more  than  $10,000,  by  the  terms  of  which  contracts  the 
said  pipe  was  to  be  delivered  in  the  city  of  Toledo  in  installments  as 
called  for  by  said  trustees,  and  the  trustees  agreed  to  pay  therefor  at 
Irom  six  to  nine  months  from  the  date  of  delivery,  and  on  the  delivery 
thereof  the  gas  trustees  issued  and  delivered  to  said  companies  respectively 
certificates  covering  their  several  amounts,  and  falling  due  as  aforesaid. 
These  have  not  been  paid,  and  aggregate  more  than  $86,000.  The  pipe 
thus  supplied  was  used  for  said  intended  purpose,  and  gas  has  been  and 
is  being  delivered  through  it  to  consumers. 

No  advertisement  lor  bids  for  the  furnishing  of  said  pipe  was  pub- 
lished, but  the  agreements  were  entered  into  by  correspondence,  altej 
getting  offers  of  quotations  of  prices  from  various  manufacturers  and 
dealers,  the  trustees  understanding  that  said  pipe  was  already  manufac- 
tured, deemed  it  material  as  distinguished  from  work  or  labor,  and  that 
therefore  no  advertising  for  bids  was  required  by  sec.  2419,  Rev.  Stat.,  oi 
by  other  laws. 

The  third  class  of  claims  are  described  properly  in  the  petition  as 
follows:  '* During  the  summer  and  fall  of  1891  certain  citizens  of  the 
city  of  Toledo  advanced  and  paid  to  said  natural  gas  trustees  a  large 
amount  of  money  to  be  used  in  laying  pipe  in  certain  streets  in  the  city 
of  Toledo  for  the  purpose  of  furnishing  gas  to  the  citizens  so  advancing 
said  money,  and  that  said  money  was  so  advanced  and  paid  by  said  citi- 
zens to  said  natural  gas  trustees  under  the  understanding  and  agreement 
that  the  same  should  be  repaid  to  them  by  crediting  to  thetn  fifty  per 
cent,  of  their  monthly  gas  bills,  and  not  otherwise.*' 

The  trustees  laid  many  of  the  pipes  in  question,  but  not  all  fox 
which  said  money  was  thus  advanced,  and  on  the  gas  bills  of  certain  of 
said  citizens  for  gas  delivered  through  said  pipes,  credited  said  fifty  per 
cent,  and  in  that  way  have  reimbursed  said  citizens  for  said  money 
advanced  to  an  amount  aggregating  several  thousand  dollars,  leaving 
about  $51,000  of  money  thus  advanced  by  citizens  for  which  no  reim- 
bursement has  been  made. 

The  fourth  claim  is  made  up  of  claims  for  other  labor  and  materials 
furnished  at  the  request  of  said  gas  trustees  by  various  persons,  in  and 
about  constructing  low  pressure  gas  pipe  lines  within  said  city,  through 
which  gas  is  furnished  to  consumers  which  claims  aggregate  about 
$33,000. 

At  the  time  of  entering  into  the  several  engagements  or  contracts 
giving  rise  to  these  four  classes  of  claims,  said  proceeds  of  said  (750,000 
of  bonds  had  been  otherwise  actually  expended  or  appropriated,  and 
there  was  no  other  fund  appropriated  or  provided  for  the  purpose  for 
which  said  contracts  or  any  of  them  were  made,  or  applicable  t^  the 
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payment  of  any  of  said  contracts,  except  the  expected  future  income 
from  the  sale  of  natural  gas  by  said  trustees. 

Among  other  stipulations  between  the  parties  upon  the  trial  these 
two  were  entered  into —8  and  9 — which  I  will  read  : 

**  8,  It  is  admitted  that  at  the  time  of  the  entering  into  the  con- 
tracts by  the  natural  jjas  trustees  set  out  in  plaintiffs  petition,  the  city 
had  no  fund,  and  never  since  has  had  any  fund,  with  which  to  pay  said 
alleged  indebtedness,  or  any  part  of  it,  and  that  the  entire  income  of  the 
city  from  taxes  or  otherwise  is  appropriated  for  a  year  to  come,  with  the 
exception  of  the  income  that  the  trustees  may  derive  from  the  natural 
gas  plant. 

*'  9.  It  is  admitted  that  no  levy  has  been  made  for  the  purpose  of 
paying  this  claimed  indebtedness  in  controversy  or  any  part  thereof." 

And  we  find  the  fact  to  be,  which  is  admitted,  ^hat  no  certificate  of 
the  city  auditor,  such  as  is  mentioned  in  sec.  2702,  Rev.  Stat.,  had  been 
given  with  reference  to  any  of  said  contracts  or  engagements,  and  there 
was  no  application  to  or  action  by  the  common  council  of  the  city  with 
reference  to  any  of  these  proceedings  of  the  gas  trustees,  until  and  except 
the  passage  of  the  ordinance  in  question  here,  providing  for  the  issue  of 
said  bonds  of  the  city.     The  ordinance  is  brief,  and  reads  as  follows : 

"  An  ordinance  to  provide  for  the  issue  of  general  fund  bonds,  for 
the  purpose  of  extending  the  time  of  the  payment  of  certain  indebted- 
ness, which  from  its  limits  of  taxation  the  city  of  Toledo  is  unable  to 
pay  at  maturity. 

**  Sec.  1.  Be  it  ordained  by  the  common  council  of  the  city  of  To- 
ledo, that  to  provide  means  to  refund  and  extend  the  time  of  payment  of 
certain  indebtedness,  to- wit,  that  incurred  in  the  piping  of  streets  of  tliu 
city  of  Toledo  for  the  purpose  of  distributing  natural  gas  for  heating  and 
illuminating  purpo.ses  within  the  corporate  limits  of  said  city,  in  accord- 
ance with  the  provisions  of  sec.  2491^,  Rev.  Stat,  of  Ohio,  which  frorii 
its  limits  of  taxation  the  city  of  Toledo  is  unable  to  pay  at  maturity,, 
there  shall  be  issued  general  fund  bonds  of  the  city  of  Toledo  to  an  ag- 
gregate amount  of  $120,000,  said  bonds  to  be  made  payable  at  the  Im- 
porters' and  Traders'  National  Bank  in  the  city  of  New  York,  with  inter- 
est at  the  rate  of  4^  per  cent,  per  annum,  payable  semi- annually  at-  the 
same  place,  to  be  evidenced  by  coupons  attached  to  said  bonds,  and  said 
bonds  shall  be  issued  in  aggregate  amounts  for  the  special  purpose  herein 
before  specified,  in  denominations  of  $1,000  each,  and  said  bonds  shall  be 
dated  March  1,  1892,  and  shall  run  lor  a  period  of  ten  years,  and  bear 
interest  from  the  date  thereof. 

**Sec.  2.  Said  general  fund  bonds  shall  be  prepared,  issued,  and  ' 
delivered  under  the  direction  of  the  committee  of  ways  and  means  of  the 
common  council  and  city  auditor,  and  shall  be  signed  by  the  mayor  of 
the  city  of  Toledo,  and  countersigned  by  the  city  auditor,  and  sealed  with 
the  corporate  seal  of  said  city  ;  and  the  interest  coupons  attached  to  said 
bonds  shall  be  executed  by  the  city  auditor,  with  his  signature  thereto, 
j)r  have  the  same  printed  or  lithographed  thereon,  and  said  bonds  and 
the  interest  coupons  thereto  attached  shall  be  registered  by  said  auditor 
in  a  book  kept  for  that  purpose." 

The  petition  in  this  case,  after  setting  out  the  amount  and  charac- 
ter of  said  four  classes  of  claims,  and  the  circumstances  and  manner  in 
which  said  contracts  were  entered  into  by  said  trustees,  and  the  adoption 
by  the  common  council  of  the  said  ordinance  and  its  approval  by  the 
mayor,  proceeds  as  follows : 
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**  Plaintiffs  further  say  that  the  said  city  of  Toledo  and  its  officers 
and  agents  propose  to  issue  and  sell  said  first  above  mentioned  bonds  for 
the  sole  and  only  purpose  of  paying  off  and  refunding  said  above  men- 
tioned alleged  indebtedness  or  some  part  thereof,  and  the  portion  of  said 
alleged  indebtedness  to  the  payment  of  which  said  $120,000  is  to  be  ap- 
plied, is  left  wholly  undetermined  by  any  ordinance,  resolution,  or  act  of 
the  city  of  Toledo,  or  otherwise. 

**  Plaintiffs  further  say  that  all  said  above  mentioned  contracts  and 
alleged  indebtednesses  were  and  are  illegal  and  void,  for  the  reason  herein 
before  stated,  and  that  none  of  said  alleged  indebtedness  is  a  valid  debt 
against  the  city  of  Toledo. 

•  Plaintiffs  further  say  that  the  issue  and  sale  of  said  bonds  would 
be  an  abuse  of  the  corporate  powers  of  the  city  of  Toledo,  and  would 
be  the  execution  of  a  contract  in  contravention  of  the  laws  governing 
the  same ;  and  the  expenditure  of  the  funds  arising  from  the  sale  of 
said  bonds  in  the  manner  proposed  as  above  stated,  would  be  a  mis- 
application of  the  funds  of  said  city,  and  would  work  upon  the  tax- 
payers of  said  city,  and  said  city,  great,  lasting,  and  irreparable  injury." 

Wherefore  they  pray  that  the  city  and  its  oflficers  be  restrained 
from  issuing  or  selling  the  bonds,  or  paying  the  indebtedness  out  of  the 
proceeds  thereof. 

It  will  be  seen  that  this  court  is  not  called  upon  to  determine 
whether  or  not  there  is  or  may  be  any  kind  of  liability  in  any  amount 
finally  attaching  to  the  city  growing  out  of  the  facts  and  circumstances 
herein  suggested,  and  which  might  in  actions  by  the  holders  of  any  of 
.said  claims,  or  others,  be  enforced  by  appropriate  proceedings,  but  the 
question  addressed  to  us  is  whether  among  these  classes  of  claims  are 
embraced  contracts  which  are  comprehended  within  the  terms  of  the 
ordinance,  which,  as  such,  entail  valid  obligations  against  the  city  to 
an  amount  at  least  equal  to  the  sum  of  said  proposed  bonds.  Counsel 
for  the  defendants  argue,  and,  we  think,  correctly,  that  if  there  be  such 
contracts  for  which  bonds  might  be  rightfully  issued,  to  the  amount 
proposed,  and  which  are  covered  by  the  terms  of  the  ordinance,  we 
should  presume  that  the  council  in  its  further  action  in  distributing  the 
avails  of  the  bonds  will  apply  them  to  the  valid  obligations,  though  the 
general  terms  of  the  ordinance  might  seem  also  to  include  claims  of  a 
different  character.  Applying  this  idea,  we  suppose  it  is  of  no  practical 
importance  in  the  disposition  of  this  case  how  we  should  determine  the 
special  objection  that  is  made  to  said  contracts  with  the  American  Tube 
and  Iron  Company,  and  the  Chester  Pipe  and  Tube  Company,  on  account 
of  the  failure  of  said  trustees  to  advertise  for  bids,  since  if  these  claims 
be  included  in  the  terras  of  the  ordinance,  and  it  they  would  be  valid 
obligations  against  the  city,  had  no  grounds  for  this  special  objection 
existed,  the  first  class  of  claims  would  be  no  less  included  in  the  ordi- 
nance and  equally  valid,  and  this  first  class,  amounting  to  far  more  than 
$120,000,  would,  upon  the  presumption  above  alluded  to,  constitute  a 
suflBcient  basis  for  a  decree. 

But  as  this  special  objection  has  been  argued  at  length,  and  con- 
cerns the  large  sum  of  $8o,000,  which  might  be  regarded  as  properly 
entering  into  the  requisite  amount  of  $120,000,  we  have  considered  this 
special  objection  that  contracts  were  entered  into  for  procuring  pipe  in- 
volving more  than  $10,000,  each  without  any  advertisement  calling  for 
bids  for  supplying  it. 
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By  the  act  of  February  27,  1889,  certain  enumerated  provisions  of 
the  cliapter  of  the  Revised  Statutes  relating  to  waterworks  was  made 
to  govern  this  city,  its  oflficers  and  agents,  in  constructing  and  operat- 
ing natural  gas  works.  These  provisions  include  those  relating  to  the 
authority  to  make  contracts ;  aud  in  this  respect  sees.  2419  and  242»l 
Rev.  Stat.,  are  applicable. 

Section  2419,  Rev.  Stat.,  reads  as  follows: 

'*  The  trustees  or  board,  before  entering  into  any  contract  for  work 
to  be  done,  the  estimated  cost  of  which  exceeds  five  hundred  dollars, 
shall  cause  at  least  two  weeks'  notice  to  be  given,  in  one  or  more  daily 
newspapers  of  general  circulation  in  ,the  corporation,  that  proposals  will 
be  received  by  the  trustees,  for  the  performing  of  the  work  specified  in 
such  notice;  and  the  trustees  shall  contract  with  the  lowest  bidder,' if 
in  their  opinion  he  can  be  depended  on  to  do  the  work  with  ability, 
promptness  and  fidelity  ;  and  if  such  be  not  the  case,  the  trustees  may 
award  the  contract  to  the  next  lowest  bidder,  .or  decline  to  contract  and 
advertise  again." 

Section  2420,  Rev.  Stat.,  reads  as  follows : 

**  The  trustees  or  board  shall  require  bond  to  be  given,  with  good 
and  sufficient  security,  for  the  faithful  performance  of  the  work;  but  no 
member  of  the  board  of  trustees,  or  public  works,  shall  be  such  security ; 
nor  shall  any  trustee,  or  member  of  the  board  of  public  works,  be  a 
contractor,  or  in  any  wise,  either  directly  or  indirectly,  interested  in  any 
such  work  to  be  contracted  for ;  provided,  that  in  case  of  emergency, 
council  may,  by  a  vote  of  two-thirds  of  all  the  members  elected,  author- 
ize the  trustees  or  board  to  enter  into  such  contracts  without  advertising." 

The  couuvsel  for  defendants  urge  that  the  trustees'  contract  with  those 
companies  to  furnish  so  much  iron  gas  pipe  for  a  net  price  on  board  the 
cars  here  in  Toledo  might  be  and  probably  was  fiUed  by  said  companies 
out  of  a  stock  on  hand  at  the  time  the  contract  was  made,  and  hence  was  a 
purchase  of  materials,  and  was  not  *  *  for  work  to  be  done,"  and  that  there- 
fore no  advertising  for  bids  was  necessary.  It  is,  perhaps,  proper  to  say 
that  the  good  faith  of  the  trustees  is  not  impugned,  and  no  question  is 
made  that  the  price  agreed  upon  is  unreasonable,  or  not  the  lowest  offered. 
Indeed,  it  was  shown  that  there  were  other  offers  received,  and  while 
some  of  them  were  lower  for  small  quantities  of  pipe,  those  accepted 
were  the  lowest  for  the  large  amounts  required. 

It  would  seem  singular  that  the  legislature  would  so  carefully  guard 
against  exhotbitant  charges  for  any  labor  to  be  done,  estimated  to  cost  over 
$500,  by  requiring  opportunities  for  competitive  bidding,  and  purposely 
neglect  to  provide  any  check  upon  prices  for  the  products  of  labor  already 
done,  the  owners  of  which  are  generally  credited,  as  the  world  goes,  with 
fully  as  much  adroitness,  ability,  and  cleverness,  not  to  say  ingenuity,  in 
the  disposition  of  their  wares  to  advantage,  as  is  accorded  to  those  who 
have  future  labor  to  sell,  and  in  almost  every  instance  the  cost  of  material 
compared  with  that  of  labor  is  large.  And  finding  this  provision  as  to 
labor,  we  should  expect  to  find  it  as  to  materials  also.  Certain  it  is,  as 
argued  by  defendants'  counsel,  that  in  many  places  in  the  different  stat- 
utes of  the  state  a  distinction  is  recognized  between  labor  and  materials. 
The  general  section  794,  among  others,  recognizes  this,  and  provides  that 
municipal  authorities  in  making  any  improvement  costing  $10,000  or 
more,  when  required  to  advertise  for  bids,  shall  call  for  separate  proposab 
for  different  kinds  of  labor  and  different  kinds  of  materiids,  in  otder  that 
by  selecting  the  lowest  bid  for  each  class  the  combined  cost  of  all  labor 
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and  all  material  shall  be  the  lowest  reasonably  attainable,  but  there  is  no 
suggestion  that  these  sanctions  for  the  public  good  shall  be  applied  less 
to  material  than  to  labor.  This  section  is  not  alluded  to  as  necessarily 
settling  the  question  now  agitated,  but  by  way  of  illustration,  since  its 
terms  are  made  to  apply  whenever  the  law  requires  advertising  '*  for  pro- 
posals for  furnishing  the  materials  and  doing  the  work  necessary/' 

The  board  of  trustees  of  waterworks  are,  by  sec.  2415,  Rev.  Stat., 
^hich  now  applies  to  the  gas  trustees  so  far  as  applicable,  authorized  to 
make  contracts  for  the  building  of  machinery,  waterworks,  buildings, 
reservoirs,  and  the  enlarging  and  repair  thereof,  and  the  manufacture  and 
laying  down  of  pipe,  etc.  Can  it  be  possible  that  the  tru.stees  could  sep- 
arate the  comparatively  small  actual  labor  charge  involved  in  accomplish- 
ing these  ends  from  the  cost  of  materials,  running,  perchance,  and  fre- 
quently in  fact,  into  hundreds  of  thousands  of  dollars,  and  so  avoid  all 
requirement  for  competitive  bidding  for  the  latter?  Either  they  or  the 
gas  trustees  are  unauthorized  to  procure  pipe  except  by  contracting  for 
its  **  manufacture  "  (which  would  seem  a  narrow  view  to  take),  or  they 
must  procure  it  under  similar  forms  made  expressly  requisite  in  contract- 
ing for  its  manufacture.  A  *'  work  **  often  includes  the  idea  of  both  work 
and  labor  entering  into  it.  **  Before  entering  into  any  contracts  for  work 
to  be  done  " — put  in  the  word  **  a  "  before  "  work,"  and  the  meaning,  per- 
haps, would  be  made  plainer:  ''before  entering  into  any  contract  for  a 
work  to  be  done.'* 

It  is  only  in  cases  of  emergency y  and  then  only  by  a  vote  of  the  coun- 
cil, and  with  the  concurrence  of  two-thirds  of  all  the  members  elected, 
that  advertising  for  bids  may  be  dispensed  with,  according  to  sec.  2420, 
Rev.  Stat.,  which  I  have  read. 

We  feel  clearly  warranted  in  holding  as  we  do,  that  a  contract  **for 
furnishing  pipe,"  which  is  the  contract  here  in  question,  is  compre- 
hended by  a  leasonable  construction  of  the  language  used  in  sees.  2419 
and  2420,  Rev.  Stat.,  and  that  neither  of  said  contracts  with  said  com- 
panies is  valid  or  binding  as  such,  on  the  city.  < 

This,  however,  as  we  have  said,  does  not  dispose  of  the  main  ques- 
tion, or  throw  any  special  light  upon  it. 

It  is  claimed  that  these  provisions  of  sec.  2701,  Rev.  Stat.,  directly 
authorize  the  issue  of  these  bonds.     That  section  reads  as  follows : 

"The  trustees  or  council  of  any  municipal  corporation,  for  the  pur- 
pose of  extending  the  time  of  the  payment  of  any  indebtedness,  which, 
from  its  limits  of  taxation,  such  corporation  is  unable  to  pay  at  maturity, 
or  when  it  appears  to  the  said  trustees  or  council  for  the  besi  interest  of 
the  said  municipal  corporation,  shall  have  power  to  issue  bonds  of  such 
corjwration  or  borrow  money  so  as  to  change,  but  not  increase  the  in- 
debtedness, in  such  amounts  and  for  such  length  of  time,  and  at  such 
rate  of  interest  as  the  council  may  deem  proper,  not  to  exceed  the  rate 
of  six  percentum  per  annum,    *    *    *. " 

It  is  argued  by  council  for  the  plaintiffs  that  the  mere  existence  of 
claims  against  the  city  for  which  in  some  manner  it  may  be  made  or  is 
liable,  is  not  sufficient  basis  for  the  lawful  issue  of  bonds  under  this  sec- 
tion, but  that  the  indebtedness  must  be  such  as  the  city  has  power  to 
levy  a  tax  to  pay,  and  must  be  already  evidenced  by  bonds  of  the  cor- 
poration, or  must  be  such  that,  on  account  of  it,  the  city  had  power  to 
issue  its  bonds  when  the  debts  were  contracted. 

We  assume  that  the  contracts  in  question  must,  to  the  extent  of 
$120,000,  be  valid  obligations  of  the  city,  in  their  present  form,  to  war- 
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rant  the  issue  of  these  bonds,  and  this  assumption  forces  upon  us  the  in- 
quiry whether  that  much  of  this  alleged  indebtedness,  is  in  this  sense, 
valid  as  against  the  city.  The  answer  to  this  must  largely  depend  upon 
the  construction  to  be  given  to  the  original  act  of  January  22,  1889,  (86 
O.  L.,  7,)'  the  act  of  February  27,  1889,  (sec.  2491^,  86  O.  L.,  58,)  and 
that  of  April  1,  1891  (sec.  2491^.  88  O.  L.,  258). 

We  must  of  course  interpret  these  statutes  in  the  light  of  constitu- 
tional provisions  regarding  the  duty  of  the  legislature  as  to  providing 
limitations  upon  the  power  of  municipaKties  to  levy  taxes,  contract  debts, 
and  the  general  policy  and  legislative  understanding  apparent  in  legisla- 
tion in  this  regard.  And  the  powers  of  the  city  council  and  board  of 
natural  gas  trustees  are  to  be  viewed  with  reference  to  the  general  prin- 
ciples acknowledged  by  all ;  that  municipalities  and  their  agents  have 
only  such  powers  as  are  expressly"  conferred,  or  such  as  are  necessarily 
and  reasonably  implied,  from  those  expressly  granted  as  necessarily 
involved  in  the  exercise  of  those  powers  in  accomplishing  the  object 
intended. 

The  act. of  January  22,  1889,  is  entitled,  "An  act  to  authorize  cities 
of  the  third  grade  of  the  first  class  to  borrow  money  and  issue  bonds 
therefor,  for  the  purpose  of  procuring  territory  and  right  of  way,  sinking 
wells  for  natural  gas,  purchasing  wells  and  natural  gas  works,  purchas- 
ing and  laying  pipes,  and  supplying  such  cities  with  natural  gas  for  pub- 
lic and  private  use  and  consumption." 

The  first  section  provides  that — 

"Any  city  of  the  third  grade  of  the  first  class  in  the  state  of  Ohio 
shall  be,  and  is  hereby  authorized  to  issue  its  bonds  for  an  amount  not 
exceeding  $750,000,  for  the  purpose  of  procuring  territory,  right  of  way, 
sinking  wells  for  natural  gas,  purchasing  wells  and  natural  gas  works, 
purchasing  and  laying  pipes,  with  all  necessary  fixtures,  attachments, 
machinery,  and  for  constructing  the  necessary  buildings  to  supply  such 
city  and  the  citizens  thereof  with  natural  gas  for  public  and  private  use 
and  consumption." 

The  second  section  reads : 

"Before  such  bonds,  or  any  of  them,  shall  be  issued  by  any  such 
«ity,  the  question  of  issuing  the  same  shall  be  submitted  to  a  vote  of  the  . 
•qualified  electors  of  such  city,  at  any  geileral  or  municipal  election  to  be 
held  therein ;  and  at  such  election  separate  ballots  shall  be  provided  and 
used  by  the  voters  upon  said  question.  The  tickets  voted  shall  have 
written  or  printed  thereon  the  words  "Authority  to  issue  natural  gas 
bonds — Yes ;  "  or  "Authority  to  issue  natural  gas  bonds — No."  If  the 
proposition  to  issue  bonds  be  approved  by  sixty  per  cent,  of  those  voting 
upon  the  proposition,  such  city  shall  have  authority  to  issue  such  bonds 
f6r  the  purposes  named,  as  provided  in  this  act." 

The  third  section  provides  for  the  notice  and  conduct  of  the  election. 

The  fourth  section  provides  for  the  form  and  terms  of  the  bonds, 
and  that  they  shall  be  sold  for  not  less  than  par. 

The  fifth  section  reads : 

"No  more  of  said  bonds  in  any  case  shall  be  issued  or  sold  than  is 
necessary  for,  and  required  by  the  actual  and  necessary  cost  and  expense 
of  procuring  the  necessary  grounds,  sinking  such  number  of  wells  as  may 
be  required  for  the  purposes  named,  the  purchase  of  wells  and  natural 
gas  works,  purchasing  and  laying  of  pipes,  and  the  right  of  way  therefor, 
and  such  other  necessary  attachments,  fixtures,  machinery  and  structure^, 
«fl  may  be  requisite  to  carry  into  effect  the  provisions  of  this  act.     AikI 
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such  bonds  shall  be  sold  from  time  to  time  as  the  works  progress,  and  in 
such  amounts  as  shall  be  required  for  the  proper  progress  and  final  com- 
pletion of  such  work.  All  proceeds  and  moneys  arising  from  such  bonds 
shall  be  used  exclusively  for,  and  applied  to,  the  payment  ol  the  work, 
labor,  material  and  other  expenses  necessary  for  the  supply  of  gas  for  the 
purposes  aforesaid.  But  not  more  than  $75,000  of  said  bonds  shall  be 
issued  or  sold  for  the  purpose  of  paying  the  cost  and  expense  of  procur- 
ing tlie  necessary  gas  territory,  and  sinking  and  ourchasiug  such  number 
oi  wells  as  may  be  required  for  the  purposes  named;  provided,  that  the 
common  council  of  any  such  city  may,  by  ordinance,  authorize  the  trus- 
tees of  gas  works  to  increase  said  cost  and  expense  to  a  total  amount  not 
in  excess  of  $150,000,  and  may  authorize  the  further  issue  and  sale  of 
said  bonds  for  such  purpose  to  the  extent  of  an  additional  $75,000." 

The  sixth  section  is  as  follows: 

"All  moneys  collected  or  received  by  the  trustees  of  gas  works  of 
such  cities,  respectively,  from  the  consumers  of  such  gas,  after  paying 
the  necessary  running  expenses  thereof,  shall  be  applied  to  the  payment 
of  such  bonds  and  interest.  And  the  council  of  such  municipality  is 
hereby  authorized  to  levy  a  tax  annually,  not  exceeding  1^  mills  on  the 
dollar  valuation,  on  the  taxable  property  within  any  city,  affected  by  this 
act,  in  addition  to  the  tax  now  by  law  authorized  to  be  levied  therein,  in 
such  amount  as  will  in  each  year  be  suflBcieut  with  the  net  income  of 
such  gas  works,  to  pay  the  principal  and  interest  then  falling  due  upon 
such  bonds,  and  provide  a  sinking  fund  for  the  gradual  redemption  of 
such  bonds." 

The  seventh  section  reads  as  follows^ 

**A11  moneys  so  applicable  to  the  payment  of  such  bonds,  which 
shall  come  into  the  hands  of  the  trustees  of  gas  works,  before  such  bonds 
or  any  of  them  become  due,  shall  be  used  to  purchase  such  bonds  or  in- 
vested under  the  order  of  the  sinking  fund  trustees  of  such  city,  and  the 
bonds  so  purchased,  or  the  evidences  of  the  investments  so  made  shall  be 
delivered  by  said  gas  works  trustees  as  soon  as  the  transaction  is  completed, 
to  the  sinking  fund  trustees  of  such  city,  who  shall  place  the  same  to  the 
credit  of  said  bonded  debt,  and  use  the  same  as  required  for  the  ex- 
tinguishment of  the  debt  created  under  this  act,  and  for  no  other  pur- 
pose." 

Section  8  provides  for  the  appointment  by  the  governor  of  five  nat- 
ural gas  trustees,  and  says,  **and  the  board  so  appointed  shall  have  charge 
of  the  purchase,  construction  and  management  of  the  gas  works  provided 
for  by  this  act. 

It  is  urged  for  the  defense  that  the  main  purpose  of  this  legislation 
was  to  provide  for  the  construction  of  a  complete  and  efficient  natural 
gas  plant  ior  this  city,  and  the  provisions  regarding  the  bonds  were 
merely  incidental  to  the  main  object;  and  the  case  of  Cincinnati  v. 
Cameron.  33  O.  S.,  336,  is  cited  as  sustaining  this  view.  We  regret  that 
we  have  had  to  proceed  in  this  investigation  without  much  light  from 
that  case.  That  action  was  originally  brought  by  Cameron  to  recover 
from  the  city  of  Cincinnati  for  labor  and  materials  furnished  by  him  in  the 
erection  of  the  Cincinnati  Hospital,  under  a  contract,  as  he  claimed,  with 
the  authorized  agents,  of  the  city  therefor.  His  original  contract  was 
in  writing,  and  did  not  include  these  items,  and  provided  that  no  addi- 
tional work,  or  modification,  or  alteration  of  the  work  mentioned  in  the 
plans  and  specifications  should  be  done  or  paid  for,  unless  ordered  in 
writing  by  the  board,  and  these  items  were  rurnished  by  the  oral  direc- 
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dons  of  the  board  without  writing,  and  the  city  defended  on  tnal  account, 
and  that  the  other  expenditures  in  the  ejection  oi  the  building  has 
exhausted  the  $750,000  provided  for  the  work. 

There  were  some  questions  of  practice  in  the  case,  and  the  court 
held  that  the  municipal  authorities  might  and  did  waive  the  provisions 
oi  the  original  contract  that  alterations  and  extras  should  be  done  only 
upon  written  order,  the  fourth  paragraph  of  the  syllabus  being  a  state- 
ment of  all  that  might  really  bear  on  the  case  at  bar.  This  paragraph 
reads  as  follows : 

*'A  contractor  does  work  for  a  municipal  corporation,  which  refuses 
payment  on  the  ground  that  the  fund  provided  by  legislative  authority 
has  been  already  expended.  If  this  be  the  only  defense,"  the  corporation 
must  clearly  show  that  at  the  time  of  making  the  contract  and  entering 
upon  its  execution,  it,  with  others,  exceeded  in  amount  the  fund  pro- 
vided ;  otherwise  this  defense  cannot  prevail.  If,  at  the  time  of  making 
the  contract  and  entering  upon  its  execution,  it,  with  others,  did  not 
exceed  in  amount  the  fund  provided ;  but  the  municipal  authorities  sub- 
sequently made  other  contracts,  the  aggregate  of  which,  together  with 
those  already  existing,  was  in  excess  of  the  fund,  the  contracts  firsl 
made,  and  which  were  within  the  limit,  are  not  invalidated,  and  that  the 
fund  is  exhausted,  is  not  a  ground  of  defense." 

The  expenditures  in  the  present  case  wert  made  after  the  $756,000 
appropriated  by  the  act  of  January  22,  1889,  were  exhausted. 

The  act  of  April  6,  1866  (S.  &  S.,  884),  under  which  the  Cincinnati 
Hospital  was  erected,  was  entitled,  "An  act  to  provide  for  the  erection 
of  a  hospital  in  cities  of  the  first  class,  having  a  population  of  over  one 
hundred  thousand  inhabitants."  The  act  here  in  question  is  denominated 
"An  act  to  authorize  cities  of  the  third  grade  of  the  first  class  /^  borrow 
money  and  issue  bonds  therefor ^^  etc.  The  Cincinnati  Hospital  act  of  18U(j 
provided  for  submitting  to  a  vote  of  the  people  *'The  question  whether 
they  shall  build  a  hospital." 

In  this  natural  gas  act  there  was  to  be  submitted  to  the  vote  of  the 
electors  only  the  question  of  the  issuing  of  said  bonds.  The  provisions 
of  sec.  16,  art.  26,  of  the  constitution,  regarding  the  subject  of  a  law 
being  clearly  expressed  in  its  title,  while  directory  only,  yet,  as  said  in 
Miller  V.  The  State,  3  O.  S.,  475,  and  in  other  cases,  "its  purpose  was  to 
provide  a  permanent  rule  of  the  houses,"  and  we  are  to  presume  that  the 
legislature  has  followed  the  behests  of  the  constitution,  even  though 
merely  directory,  and  that  the  purpose  of  the  bill  is  clearly  expressed  in 
the  title.  Bronson  v.  Oberlin,  41  O.  S.,  476.  And  there  was  this  addi- 
tional difference  in  the  situation  of  the  board  here  and  the  board  there. 
Provision  existed  for  a  fund  applicable  to  hospital  erection  to  be  raised 
by  taxation,  independent  of  the  provision  of  that  particular  act ;  here, 
no  such  provision  exists.  We  must  therefore  look  for  guidance  to  other 
authorities  and  considerations. 

Doubtless  the  legislature  in  passing  the  act  of  January  22,  1889, 
contemplated  the  construction  of  a  complete  and  efficient  gas  plant,  but 
it  is  equally  clear  that  it  contemplate  the  entire  cost  thereof  to  be  met 
by  the  proceeds  of  the  bonds  authorized.  By  said  sec.  5  no  more  of  said 
bonds  are  to  be  issued  or  sold  than  necessary  for  the  purposes  named — 
'^ final  completion  of  such  work" — as  if  these  objects  might  be  secured  at 
even  less  expense  than  $750,000,  and  the  amount  to  be  expended  for  the 
supply  of  eas,  the  very  sine  qua  non  of  the  entire  enterprise,  is  limited 
at  first  to  $75,000,  and  then  the  council  is  authorized  to  extend  that 
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expenditure  to  $160,000.  The  latter  sum  is  made  by  sec.  6,  the  limit  of 
iAe  total  cost  and  expense  for  procuring  a  supply  of  gas.  And  it  will  be 
seen  that  sees.  6  and  7  provide  that  all  of  the  income  of  the  plant  over 
running  expenses,  be  devoted  to  the  payment  of  the  principal  and 
interest  of  those  original  bonds,  till  they  are  paid  off,  and  the  only  tax 
authorized  by  the  act  is  strictly  limited  in  its  objects  and  application  to 
the  payment  of  >the  same  bonds.  All  this  plainly  indicates  at  least,  that 
the  legislature,  at  the  time  of  the  passage  of  the  original  act,  did  not 
contemplate  the  construction  of  a  work  to  pay  the  costs  of  which  other 
funds  than  the  proceeds  of  those  bonds  might  be  resorted  to  under  exist- 
ing laws,  and  without  further  application  to  the  General  Assembly,  there 
being  no  express  authorization  to  the  trustees  or  council  to  construct  the 
.work,  except  as  a  manner  of  expending  the  fund  provided.  To  submit 
to  the  people  the  question  as  to  whether  bonds  should  be  issued  for 
$750,000,  and  then  to  intend  to  grant  on  the  basis  of  a  favorable  vote  on 
that  question,  full  authority  to  enter  into  contracts  to  an  amount  abso- 
lutely unlimited  except  by  the  judgment  of  the  trustees  and  their 
opinions  as  to  what  should  constitute  a  complete  and  efficient  natural 
gas  plant,  such  as  Toledo  ought  to  have,  would  seem  to  be  a  playing  with 
the  rights  of  the  people,  as  undignified  for  a  legislature  as  it  would  be 
unjust  and  contrary  to  the  spirit  of  the  constitution  as  to  the  limits  of 
municipal  expenditure  and  the  generally  careful  policy  of  preceding 
legislation  in  this  respect.  Had  the  legislature  clearly  authorized  the' 
contracting  of  indebtedness  without  regard  to  the  fund  especially  provided, 
perhaps  the  limits  as  to  the  objects  to  be  attained,  though  somewhat 
vague  and  elastic,  might  have  been  regarded  as  a  sufficient  compliance 
with  the  directions  of  art.  13,  sec.  6,  of  the  constitution.  And  with 
the  legislative  interpretation  the  courts  would  not  have  the  power  to 
interfere.  But  we  are  not  here  questioning  the  power  of  the  legislature 
to  pass  such  enactments  as  it  has,  but  rather  to  ascertain  what  it  has 
enacted.  And  we  think  that  the  original  act  authorized  no  contract 
involving  with  others  an  amount  of  expenditure  in  excess  of  the  pro- 
ceeds of  the  three-quarters  of  a  million  dollars  of  the  original  bonds. 

The  act  passed  about  a  month  later,  and  at  the  same  session,  made 
the  provisions  of  chapter  1,  division  8,  title  12  (the  waterworks  chapter) 
to  govern,  so  far  as  the  provisions  of  such  statute  are  applicable,  the 
municipality,  its  affairs  and  agents,  as  to  said  enumerated  matters,  and 
among  the  things  thus  enumerated  is,  "their  authority  to  make 
contracts." 

This  was  the  first  statutory  provision  that  gave  the  gas  trustees  any 
power  greater  than  the  mere  superintend ency  of  the  construction  and 
operation  of  the  works.  It  does  not  name  the  board  of  gas  trustee^. 
nor  say  expressly  that  it  shall  correspond  to  the  board  of  waterworks 
trustees,  and  have  similar  powers  and  duties,  since  the  provision  is 
general  that  as  to  those  matters  that  chapter  shall,  so  far  as  applicable 
•'govern  such  municipality,  their  officers  and  agents."  Perhaps  it  would 
be  fairly  implied  that  the  board  of  gas  trustees  should,  as  respects  these 
matters,  stand  in  the  place  of  the  waterworks  trustees  as  to  the  water  work 
plant,  and  have  mutatis  mutandis,  its  powers  to  contract  so  far  as  tlu- 
authority  thus  defined  would  not  conflict  with  the  provisions  of  genr;  1 
law  and  the  clear  and  express  provisions  of  the  original  gas  act.  An  I 
the  inquiry  is,  what  are  the  general  limitations  upon  the  power  o<  tlie 
gas  trustees  to  enter  into  contracts  ?    The  basic  provision  as  to  nitmioi- 
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pal  contracts  generally  is  found  in  sec.  17  ot  the  Revised  Statutes,  and 
sec.  2702,  Rev.  Stat.,  follows  with  an  additional  guard. 

"Section  17.  An  officer  or  agent  of  the  state  or  of  any  county, 
township  or  municipal  corporation,  who  is  charged  or  entrusted  with  the 
construction,  improvement,  or  keeping  in  repair  of  any  building  or  work 
of  any  kind,  or  with  the  management  or  providing  for  any  public  institu- 
tion, shall  not  make  any  contract  binding  or  purporting  to  bind  the  state, 
or  such  county,  township,  or  municipal  corpcnration,  to  pay  any  sum  of 
money  not  previously  appropriated  for  the  purpose  for  which  such  con- 
tract is  made,  and  remaining  unexpended  and  applicable  to  such  purpose 
unless  such  officer  or  agent  has  been  authorized  to  make  such  contract ; 
and  if  any  such  officer  or  agent  make  or  participate  in  making  contracts 
without  such  appropriation — 

It  proceeds  that  the  municipality  shall  not  be  bound  thereby. 

Now  sec.  2702,  Rev.  Stat.,  is  familiar,  but  to  have  it  fresh  in  mind  at 
this  point,  I  will  read  it: 

**No  contract,  agreement,  or  other  obligation  involving  the  expendi- 
ture of  money,  shall  be  entered  into,  nor  shall  any  ordinance,  resolution 
or  order  for  the  appropriation  or  expenditure  of  money,  be  passed  by  the 
couucil  or  by  any  board  or  officer  of  a  municipal  corporation,  unless  the 
auditor  of  the  corporation,  and  if  there  is  no  auditor,  the  clerk  thereof, 
shall  first  certify  that  the  money  required  for  the  contract,  agreement,  or 
other  obligation,  or  to  pay  the  appropriation,  or  the  expenditure,  is  in 
the  treasury  to  the  credit  of  the  fund  from  which  it  is  to  be  drawn,  and 
not  appropriated  for  any  other  purpose,  which  certificate  shall  be  filed." 
?tc. 

The^  are  quite  a  number  of  other  provisions,  but  this  is  sufficient 
to  illustrate  the  provisions  that  we  are  here  considering. 

The  original  act  corresponding  to  said  sec.  17  is  found  in  S.  &  C, 
889,  where  the  contract  without  a  fund  applicable  to  its  payment  was 
prohibited  unless  * 'lawfully  or  expressly  authorized."  In  sec.  17  the 
words  '^lawfully  or  expressly'*  have  been  dropped,  but  the  provision  is 
mere  circumlocutory  nonsense,  unless  we  interpret  it  to  mean,  as  it 
clearly  does,  that  no  contract  not  based  on  a  fund  applicable  to  its  pay- 
ment shall  be  valid,  unless  by  express  language  or  by  necessary  implica- 
tion, the  corporation  or  its  officers  are  authorized  to  disregard  that  limi- 
tation; otherwise  that  provision  stands  in  perpetual  guard  over  municipal 
treasuries  and  the  rights  of  the  taxpayer.  There  must  be  a  fund  pre- 
viously appropriated,  unexpended,  and  applicable  to  the  purpose  of  the 
contract.  What  might  fairly  be  deemed  an  appropriation  of  a  fund  for 
the  purposes  of  a  contract  may  be  a  question  easier  of  debate  than  of 
solution.  The  waterworks  trustees  have  two  sources  of  revenue,  at  least. 
A  tax  for  waterworks  is  expressly  authorized  by  sees.  2429,  ^430,  2412, 
and  the  17th  paragraph  of  sec.  2632,  and  the  income  from  water  rent 
comes  into  their  control.  By  sec.  2412,  the  trustees  may  use  the  rents  for 
current  expenses  and  to  extend  the  works. 

It  is  certain  that  although  sec.  2415,  expressly  authorized  the  water- 
works trustees  to  make  contracts,  that  must  be  taken  with  the  limitations 
prescribed  in  sees.  17  and  2702.  The  waterworks  board  must  not  enter 
into  a  contract  without  a  fund  applicable  for  the  purpose,  provided  for 
by  tax,  assessment,  or  otherwise,  nor  until  a  certificate  is  furnished  that 
the  money  required  is  in  the  treasury.  And  it  is  equally  clear  that  sec 
2491^1,  giving,  as  may  be  conceded,  to  the  gas  trustees  the  powers  of  the 
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waterworks  trustees,  gives  them  with  all  the  limitations  attaching  to 
them. 

We  have  been  assiduous  in  searching  for  some  provision  which 
would  create  a  fund  applicable  to  the  contracts  of  the  gas  trustees  for 
any  further  construction  or  extension  of  the  gas.  plant  when  the  pro- 
ceeds of  the  original  bonds  were  exhausted.  There  is  no  tax  provided 
for.  the  purpose.  The  tax  mentioned  in  sees.  6  and  7  of  the  original  act 
cannot  be  diverted  therefor,  that  being  expressly  prohibited  by  the  act 
itself,  and  the  constitution,  art.  15,  sec.  5.  The  act  also  provides  for  the 
application  for  other  purposes,  of  all  the  income  of  the  plant.  The 
parties  agree,  and  the  fact  is,  that  none  of  said  original  fund  was 
applicable,  and  that  when  the  contracts  were  entered  into  '*  'the  city  had 
no  fund  and  never  has  had  any  fund  with  which  to  pay  said  alleged 
indebtedness  or  any  part  of  it,  and  that  the  entire  income  of  the  city 
from  taxes  or  otherwise,  is  appropriated  for  the  year  to  come,  with  the 
exception  of  the  income  that  the  trustees  may  derive  from  the  natural 
gas  plant."  Under  these  circumstances,  the  conclusion  is  inevitable 
that  said  gas  trustees  had  no  power  or  authority  to  bind  the  city  by  the 
engagements  in  controversy,  unless  such  a  construction  can  be  put  on 
said  sec.  2491^  as  will  remove  the  objections  we  have  considered,  and  take 
the  case  out  from  the  limitations  and  prohibitions  to  which  we  have 
already  alluded. 

That  section  reads  as  follows: 

*That  in  cities  of  the  third  grade  of  the  first  class,  the  council  shall, 
upon  recommendation  of  the  board  of  natural  gas  trustees,  provide  for 
assessing  the  cost  and  expense  of  laying  or  extending  pipes  with  the 
necessary  fittings  for  the  distribution  of  natural  gas  for  heating  and 
illuminating  purposes  upon  the  lots  and  lands  bounding  and  abutting 
upon  the  streets,  alleys,  lands,  highways,  market  spaces,  public  landings 
and  commons,  in  or  along  which  said  gas  pipe  may  be  laid  or  extended, 
by  the  foot  front,  or  according  to  the  valuation  on  the  tax  list,  or  accord- 
ing to  the  benefits,  as  they  shall  determine  in  each  instances.  Provided, 
however,  that  such  assessments  shall  not  excded  the  sum  of  fifty  cents 
(50)  per  front  foot  on  each  side  of  any  such  street,  alley,  lands,  highways, 
market  spaces,  public  landings,  or  commons.  One-half  (i)  of  said 
assessment  shall  b4  payable  within  ten  (10)  days  from  date  oi  confirma- 
tion thereof,  and  the  remainder  within  one  year  thereafter.  A  certified 
copy  of  said  assessment  shall  be  at  once  furnished  by  the  city  clerk 
to  the  board  of  natural  gas  trustees.  Provided,  further,  that  the  owner 
of  such  assessment  or  assessments  may  collect  the  same  in  the  same 
manner  in  which  other  assessments  are  collected,  and  any  person  who 
pays  said  assessment,  or  any  part  thereof,  shall  be  entitled  to  receive  a 
voucher  therefor  upon  a  form  to  be  approved  by  the  4iatural  gas  trustees 
of  said  city.  Such  voucher  shall  be  received  by  the  board  of  natural  gas 
trustees  at  all  times  in  payment  at  regular  rates  for  gas  furnished  from 
the  pipe  or  pipes  for  which  such  assessment  was  levied.  Provided  that 
when  the  board  of  natural  gas  trustees  shall  determine  to  lay  or  extend 
any  pipe  or  pipes  with  necessary  fittings  for  the  purpose  of  distributing 
natural  g^s  for  heating  or  illuminating  purposes  within  the  corporate 
limits  of  such  city,  or  to  have  same  laid  and  constructed,  the  provisions 
of  sec.  2702,  Rev.  Stat.,  shall  not  apply  to  any  contract  which  said  board 
may  enter  into  for  such  purpose  or  purposes. 

We  can  see  that  there  might  be  force  in  the  argument  that  the  fund 
therein  provided  for,  that  is,  the  avails  of  assessments,  might  be  such  as 
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to  constitute  the  appropriated  fund  required  by  said  sec.  17,  Rev.  Stat., 
and  the  proviso  that,  as  to  that,  sec.  2702  should  not  apply  would 
obviate  the  diflficullies  suggested ;  but  unfortunately  for  the  defendants, 
there  were  no  assessments  made  under  the  authority  of  that  section,  and 
no  application  or  recommendation  to  the  council  therefor,  but  the  proof 
is  uncontradicted  that  proceedings  undej  the  act  of  April  1,  1891,  (sec- 
2491^  were  found  or  deemed  to  be  impracticable. 

Were  we  to  hold  according  to  the  contention  of  defendant's  counsel 
that  that  proviso  constitutes  a  general  act  applicable  as  well  to  contracts 
which  the  gas  trustees  might  make  other  than  those  entered  into  under 
the  provisions  of  that  section,  as  to  those  based  on  proceedings  under  it, 
it  would  be  (iifficult  to  conclude  that  the  more  general  sec.  17  was  also 
suspended,  since,  not  only  would  there  be  no  money  in  the  treasury 
applicable  to  the  contracts  and  no  certificates  thereof,  but  there  would  be 
no  fund  provided  to  come  in  in  the  future,  nor  power  to  create  such  fund 
without  further  application  to  or  action  by  the  legislature.  But  very 
earnest  and  able  arguments  were  made  pro  and  con  as  to  the  construc- 
tion to  be  given  to  this  proviso,  the  plaintiflEs  contending  that  the  proviso 
is  limited  in  its  efiect  to  the  proceedings  mentioned  in  the  former  part  of 
the  same  section,  and  only  lifts,  or  suspends,  the  prohibitions  of  sec.  2702 
from  contracts  entered  into  on  the  basis  of  the  assessments  therein  pro- 
vided, leaving  sec.  2072  in  full  operation  and  force  as  to  all  other  con- 
tracts. We.have  given  this  subject  much  thought  and  investigation,  and 
are  convinced  that  this  view  of  the  effect  of  the  proviso  is  correct. 

It  will  be  noticed  that  the  gas  trustees  do  not  make  the  assessment. 
They  recommend  it  to  the  council,  and  the  council  thereupon  * 'provides 
for  assessing  the  cost  and  expense  upon  the  lots  and  lands  abutting  upon 
the  streets  and  alleys  designated  by  it,'*  and  determines  whether  the 
assessment  shall  be  by  the  foot  front  or  according  to  the  valuation  for 
taxation,  or  according  to  benefits. 

This  first  act  of  the  council  is  not  the  actual  making  of  the  assess- 
ment, but  the  preliminary  proceedings  appropriate  therefor.  It  gives  to 
the  trustees  some  basis  lor  a  contract,  and  precedes  the  making  of  the 
contract  by  the  trustees.  Whether  it  may  be  regarded  as  providing  such 
fund  as  might  be  deemed  as  a  suflBcient  compliance  with  sec.  17,  or 
whether  sec.  2491^  may  contain  that  authority  for  a  contract  made  under 
it,  which  obviates  the  necessity  for  the  previously  appropriated  fund 
otherwise  required  by  said  sec.  17,  we  need  not  determine.  Compliance 
with  the  terms  of  sec.  2491^  might  well  be  regarded  by  the  legislature  as 
affording  the  proper  protection  against  the  evils  against  which,  as  to 
other  contracts,  said  sees.  17  and  2702  provide  a  safeguard.  And  where 
the  legislature  has  suspended  the  operation  of  said  sec.  2702  in  other 
cases,  as  for  instance  in  sec.  2261,  it  has  been  under  similar  circunistance>. 
that  is,  where  other  specific  provisions  would  seem  to  render  sec.  27»'2 
unnecessary.  To  suspend  the  operation  of  the  provisions  of  sec.  2702  as 
to  the  general  contracts  of  the  board  of  gas  trustees,  would  be  ot  no 
avail,  since  the  provisions  of  sec.  17  would  still  prohibit  such  contracts 
as  those  in  question  in  this  case. 

These  contracts  must,  then,  be  held  invalid  as  contracts  binding  on 
the  city  under  each  of  these  sees.  17  and  2702,  and  this  view  would  sus- 
tain the  plaintiffs'  position,  and  entitle  them  to  the  relief  prayed  for 
But  further  than  this,  the  ordinance  here  in  question  provides  that  these 
$120,000  of  bonds  be  issued  'Ho  refund  and  extend  the  time  of  payment 
of  the  indebtedness  incurred  in  piping  the  streets  of  Toledo    *     *      in 
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accordance  with  sec.  2491^.  Rev.  Stat,  of  Ohio."  The  evidence  is  that 
none  ot  liie  disputed  indebtedness  was  incurred  in  following  the  pro- 
vis  ^)iis  of  that  section,  because  they  were  found  to  be  impracticable. 
Section  i?491^  contains  no  grant  of  power  to  contract  generally.  The 
proviso  simply  lifts  one  obstacle  preventing  contracts  in  certain  cases, 
and  none  of  the  disputed  debts  can  properly  be  said  to  have  been  incurred 
"in  accordance  with  sec.  2491^." 

The  position  that  the  plaintiffs  are  and  the  city  would  be  estopped 
from  questioning  the  validity  of  these  contracts  is  not  tenable.  The 
thoughtful  will  appreciate  that  it  is  not  the  province  of  this  court,  nor 
would  it  be  allowable  or  seemly  for  it,  to  determine  the  issues  of  this 
case  by  considering  the  difficulties  and  embarrassments  that  may  result  to 
citizens  of  the  city  in  case  this  action  be  maintained,  nor  by  dwelling  on 
any  impropriety  in  leaving  the  gas  plant  in  its  present  shape,  any  further 
than  a  view  of  the  situation  and  any  supposed  prophetic  contemplation 
of  the  like  by  the  legislature  may  legitimately  bear  upon  the  true  con- 
struction of  statutes.  We  must  apply  the  laws  as  we  find  them,  and 
leave  parties  interested  to  better  the  situation  by  application  to  the  leg- 
islature or  to  seek  other  appropriate  remedy,  in  case  it  finally  appear  that 
the  constructions  we  have  given  are  correct. 

The  decree  of  the  court  will  be  in  favor  of.  the  plaintiffs,  enjoining 
the  detendants  as  prayed  for  in  the  petition,  and  that  the  city  pay  the 
costs,  including  an  attorney's  fee  to  plaintiff's  attorney,  in  the  sum  of 
$ '—,  which  is  hereby  allowed  them.  ^ 

G?/)'  IV.  Kinney  and  Barton  Smith,  for  plaintiffs. 

W.  H.  A.  Read,  Thomas  H.  Tracy  and  E.  W.  Tollerton,  for  defend- 
ants. 


LIBELr—  DAMAGES. 

[Hamilton  Circuit  Court,  July,  1898J 
Cox,  Smith  and  Swing,  JJ. 

Parks  v.  Enquirer  Company. 

!.  Nbwspapbrs  arb  Privii^kged  to  Pubush  Prockedings  in  Court. 

Newspapers  are  privileged  to  publish  proceedings  in  court  utider  the  single 
limitation  that  what  they  publish  must  be  a  fair,  impartial  and  honest  report 

2.  To  Recover  Damages  for  such  Libbi«ous  Publication  it  must  be  Proved 
to  be  both  Pai«se  and  Mai^icious. 
In  a  suit  for  damages  for  libel  in  the  publication  of  such  proceedings,  it  is  nec- 
essary not  only  to  allege  bnt  also  to  prove  that  the  publication  was  both  false 
and  maliciouA. 

Swing,  J. 

This  case  is  in  this  court  on  error  to  the  judgment  of  the  court  of 
common  pleas.  Parks  brought  suit  in  that  court  against  the  Enquirer 
Company  for  an  alleged  libel. 

The  petition  contained  the  averments  that  one  Mary  Clay  obtained  a 
judgment  against  plaintiff  under  the  name  of  L.  P.  Parks  for  the  sum  of 
$20.50  in  a  suit  for  wages  due  her,  tried  before  Philip  Winkler,  Bsq., 
justice  of  the  peace,  in  the  city  of  Cincinnati,  on  March  10, 1894. 
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That  the  defendant  on  March  11, 1894,  at  Cincinnati,  Ohio,  pablishu 
in  the  Cincinnati  Enquirer,  a  daily  newspaper  of  general  circulation,  co:i 
ceruing  said  trial  the  lollowing  article,  to-wit:  *'Mrs.  Mary  Clay,  s 
woman  70  years  of  age,  sued  L-  F.  Parks,  a  Colerain  avenue  machiui?:. 
for  $20.50  alleged  to  be  for  services  as  housekeeper.  Parks  put  in  .i 
counterclaim  lor  presents  to  Mrs.  Clay's  granddaughter,  but  Squin 
Winkler  refused  to  consider  the  claim  and  gave  the  judgment  for. Mis. 
Clay.  The  aged  plaintiff  stated  in  her  testimony  that  Parks  discharged 
her  because  she  did  not  make  corn  cakes  to  his  liking.  She  also  saio 
that  Parks  tried  to  abduct  her  granddaughter,  a  girl  of  14  years,  and  thai 
he  wrote  the  latter  sentimental  letters  asking  her  to  visit  his  Kentucky 
home." 

That  the  defendant  meant  by  said  article  aforesaid  that  at  the 
said  trial  of  Clay  v.  Parks  it  appeared  in  evidence  that  plaintiff  herein, 
Louis  F,  Parks,  had  tried  to  abduct  the  fourteen-year  old  granddaughter 
of  Mary  Clay,  and  had  written  sentimental  letters  to  said  granddaughter 
asking  her  to  visit  Louis  F.  Parks*  Kentucky  home,  and  that  at  said  trial 
Louis  F.  Parks,  plaintiff  herein,  had  also  tried  to  off-set  against  Mar>' 
Clay's  claim  for  services  the  value  of  gifts  which  Parks  had  given  to  said 
granddaughter. 

That  no  such  evidence  was  adduced  at  said  trial,  '*  and  that  said  pub- 
lications are  in  these  particulars /a/y^,  malidatis  and  libelausr 

Then  follow  certain  allegations  as  to  damtiges  and  a  prayer  for  judg- 
ment. 

The  Enquirer  Company  filed  an  answer,  in  which  it  admitted  the 
publication  complained  of,  and  for  its  defense  said  that  it  prints  and  cir- 
culates a  daily  newspaper  known  as  **  The  Enquirer  ;  "  *'  that  on  or  about 
March  10,  1894.  there  was  a  certain  cause  entitled  Mary  Clay  v.  L.  F- 
Parks  duly  and  regtflarly  tried  before  Philip  Winkler,  a  justice  of  the 
peace  duly  and  regularly  elected  and  qualified  as  such  in  and  for  the 
township  of  Cincinnati,  Hamilton  county,  Ohio,  in  which  trial  Mary  Clay 
recovered  a  judgment  against  the  plaintiff  in  this  action,  L.  F.  Parks,  in 
the  sum  of  twenty  'dollars  and  fifty  cents,  with  attorney's  fees.  Defend- 
ant says  that  said  article  complained  of  was  printed  by  defendant  bona 
fide  and  without  malice  for  the  public  benefit  and  in  the  usual  course  of 
defendant's  business  and  duty  as  a  public  journalist,  and  is  a  correct  fair, 
impartial  and  honest  report  of  the  proceedings  had  in  and  at  such  tiial" 
Then  followed  a  general  denial  of  the  averments  of  the  petition. 

Plaintiff  filed  a  reply  saying  that  he  "  denies  that  the  article  com- 
plained of  is  a  correct,  fair,  impartial  and  honest  report  of  the  proceed- 
ings had  in  and  at  said  trial  of  Mary  Clay  v.  L.  F.  Parks,  but  on  the 
contrary  alleges  that  said  article  is  false,  malicious  and  defamatory,  as 
pleaded  in  plaintiff's  amended  petition.*' 

On  the  trial  of  the  case   the  plaintiff  offered  evidence  tending  to 

prove  the  circulation  of  the  paper  among  his  acquaintances ;  that  it  had 

\  given  him  great  mental  suffering  ;  that  he  had  quit  going  to  church,  and 

that  by  reason  of  the  publication  his  arrangement  for  boarding  with  a 

I  family  at  Bond  Hill  had  been  broken  off,  and  other  evidence  tending  to 

I  show  damage  to  him  ;  but  no  evidence  of  any  kind  was  introduced  which 

tended  to  show  that  the  publication  was  false  or  malicious,  or  that  it  m' 

1  not  a  fair  and  impartial  account  of  the  evidence  at  the  trial.     At  the  con- 

^  elusion  of  the  plaintiff's  evidence  the  court,  on  the  motion  of  the  defend 

i  ant,  directed  the  jury  to  return  a  verdict  for  the  defendant.    The  single 

\  question  here  is  was  this  error. 
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Is  the  plaintiff  bound  to  show  that  the  publication  was  false  and 
malicious,  as  he  charged  in  his  petition,  or  is  the  burden  cast  on  tiie 
defendant  to  prove  that  the  publication  was  honest,  fair  and  impartial,  as 
it  alleged  in  its  answer  ? 

It  is  not  my  purpose  to  cite  or  review  authorities  at  length  bearing 
upon  this  question,  and  will  content  myself  by  stating  dogmatically  what 
I  understand  the  law  to  be. 

In  the  first  place,  all  trials  in  our  courts,  except  when  in  certain 
cases  it  would  be  against  the  public  morals,  are  open  to  the  public,  and 
the  proceedings  had  on  these  trials  newspapers  are  privileged  to  publish. 
The  only  limitation  placed  upon  them  is  that  what  they  publish  must  be 
a  fair,  impartial  and  honest  report.  The  publication  of  the  proceedings 
of  a  public  trial  must  therefore  be  in  the  nature  of  a  privilege,  subject  to 
the  limitation  that  it  is  fair  and  impartial.  If  fair  and  in^partial,  there  is 
no  libel,  and  therefore  no  liability  -^  if  false  and  malicious,  liability  arises. 
If  liability  for  damages  only  arises  from  a  false  and  malicious  publication, 
it  would^  seem  reasonable  and  logical  that  the  person  seelnng  to  recover 
damages  for  such  a  publication  should  allege  that  the  article  was  false 
and  malicious,  and  it  would  follow  that  if  necessary  to  be  alleged  it  would 
be  necessary  to  be  proved.  The  pleader  in  this  action  must  have  taken 
this  view  of  the  law,  for  he  averred  in  his  petition  that  the  publication 
was  false  and  malicious ;  but  upon  the  trial  he  contended  that  it  was  not 
necessary  for  him  to  prove  these  averments. 

In  the  case  of  Nolan  v.  Kane,  7  Ohio  Circ.  Dec,  520,  this  court 
said  in  regard  to  a  communication  which  was  held  to  be  in  its  nature  a 
privileged  one :  **  This  communication  was  in  its  nature  a  privileged  one. 
The  citizen,  if  he  acts  in  good  faith  and  in  a  reasonable  way,  is  protected ; 
as  a  citizen,  he  is  interested  in  the  public  welfare.  He  not  only  has  the 
right  but  it  is  his  duty  as  a  citizen  to  communicate  to  the  appointing 
power  whatever  he  knows  for  good  or  ill  concerning  one  who  is  an  appli- 
cant for  the  position  as  teacher,  and  when  such  communications  are  made 
in  good  faith  the  citizen  is  protected  even  though  the  statements  con- 
tained in  the  communication  be  not  true.  No  authorities  need  be  cited 
to  sustain  this  well  settled  principle  of  law.  In  order  to  create  a  liability 
of  the  citizen  for  the  making  of  a  communication  under  such  circum- 
stances it  is  not  only  necessary  to  show  the  falsity  of  such  utieraiices, 
but  that  it  was  done  from  malice.  If  either  of  these  elements  is  lacking 
there  can  be  no  recovery." 

The  cases  are  alike  in  this,  that  the  communications  are  in  their 
nature  privileged.  That  is  not  absolutely  privileged  but  only  when 
honestly  and  fairly  made.  In  this  case  the  publication  was  concerning 
what  occurred  at  a  trial  in  court.  It  was  alleged  to  be  false  and  malicious. 
If  not  false  and  malicious  the  plaintiff  could  not  recover.  He  offered  no 
proof  to  show  its  falsity  or  maliciousness ;  therefore  there  could  be  no 
recovery,  and  the  court  did  right  in  directing  a  verdict  for  the  defendant. 

Judgment  afl&rmed. 

Cox  and  Smith,  JJ.,  concur. 

D.  P,_  Wayn€  and  Wright  (Sf  Wright,  for  the  plaintiff  in  error. 
.  Alex.  Murry,  Jr.^  for  the  defendant  in  error. 
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APPEAL. 

[Hamilton  Circuit  Court,  July,  1898.1    * 
Cox,  Smith  and  Swing,  JJ. 

LocKLAND  Lumber  Co.  v.  Anna  McLean  Marsh. 

In  a  Cash  whbrb  either  Party  is  Bntiti^bd  to  a  Jury,  the  Case  is  not 
Appealable. 

Where  money  is  sued  for,  and  it  is  brought  into  court  because  of  a  controversy 
•    as  to  who  is  entitled  to  it,  any  of  the  parties  in  interest  is  entitled  to  a  trial  by 
a  jury,  and  the  case  is  not  appealable. 

Heard  on  Motion  to  dismiss  the  appeal. 
Smith,  J. 

The  plaintiff  in  this  case  filed  a  petition  against  Anna  M.  Marsh  tt 
al.  to  recover  a  judgment  against  Mrs.  Marsh  on  an  account  for  lumber, 
materials,  etc.,  furnished  her  in  the  construction  of  a  building,  alleging 
that  there  was  a  balance  due  from  her  on  said  account  of  $(316.81,  and  in 
a  second  cause  ol  action  asking  for  the  foreclosure  of  a  niechanic*s  lien 
taken  to  secure  the  same.  Other  persons  claiming  liens  were  made 
parties. 

After  the  service  of  process  upon  her,  Mrs.  Marsh  filed  an  aflSdavit 
under  sec.  5016,  Rev.  Stat.,  in  substance,  admitting  that  there  was  due 
from  her  on  the  construction  of  such  building  the  sum  of  $616.81,  and 
that  $590.40  of  this  sum  was  claimed  by  other  persons  as  well  as  the 
plaintiff,  and  offering  to  bring  the  same  into  court  for  the  parties  to  settle 
their  rights  thereto.  She  also  admitted  that  she  owed  the  plaintiff  on  its 
claim  $26.41,  and  offered  to  confess  a  judgment  in  favor  of  said  plaintiff 
therefor  and  for  the  accrued  costs.  On  the  order  of  the  court  the  said 
sum  of  $590.40  was  paid  into  court,  and  the  several  claimants  proceeded 
to  litigate  their  rights  as  to  said  fund.  The  plaintiff  did  not  accept  the  , 
offer  of  Mrs.  Marsh  to  accept  judgment  for  the  $26.41. 

After  the  trial  the  court  found  that  Mrs.  McLean  Marsh  was  indebted 
to  plaintiff  in  the  sum  of  $26.41,  and  rendered  a  judgment  therefor.  The 
$590.40  was  awarded  to  parties  other  than  the  plaintiff.  From  this  judg- 
ment plaintiff  attempted  to  appeal,  and  the  question  submitted  is  whether 
such  an  appeal  lies. 

Clearly  as  against  Mrs.  McLean  Marsh  the  plaintiff  had  no  right  to 
appeal.  It  had  two  causes  of  action  against  her — one  for  money  only, 
and  the  other  for  foreclosure  of  its  lien.  If  there  were  no  other  defend- 
ants in  such  case  no  appeal  could  be  taken.  As  it  claimed  a  money 
judgment  against  her,  under  the  settled  law  of  this  state,  no  appeal  by 
either  would  lie,  as  either  party  was  entitled  to  a  trial  by  jury.  Does  the 
fact  that  other  parties  assert  liens  against  this  property  give  plaintiff 
right  to  appeal  as  to  her  ?  We  think  not.  Under  the  circumstances,  the 
only  way  in  which  the  judgment  rendered  in  favor  of  plaintiff  against 
Mrs.  Marsh  could  be  reviewed  would  be  by  petition  in  error,  and  as  Mrs. 
Marsh  was  a  necessary  party  to  the  appeal,  we  are  of  the  opinion  that,  on 
principle,  the  same  rule  must  apply  to  the  controversy  between  the  plain- 
tiff and  the  other  defendants  as  to  the  fund  paid  by  Mrs.  Marsh  into 
court. 

We  think,  too,  that  the  case  of  Maginnis  v.  Schwab,  24  O.  S.,  836, 
is  authority  for  holding  that  in  a  case  like  this,  where  money  is  sued  for, 
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and  it  is  brought  into  court  under  the  provisions  of  this  section,  on  the 
ground  that  there  is  controversy  as  to  yrho  is  entitled  to  it,  that,  in  such 
case,  either  of  the  parties  is  entitled  to  a  trial  by  jury  on  such  i^sue,  and 
therefore  that  the  case  is  not  one  for  appeal.  The  motion  will  therefore 
be  granted  and  the  appeal  dismissed. 

Swing,  J.,  concurs. 

Cox,  J.,  is  of  the  opinion  that  the  motion  should  be  overruled, 

Cobb  &  Howard,  for  plaintiff. 

Morrow  &  Oldham;  Drausin  Wulsin;  Oliver  B,  /o7ies;  Harmon^ 
Colston,  Goldsmith  &  Hoadly;  Chas.  D,  Irvine;  John  G.  O'  Connell;  J.  T 
DeMar;  C.  L.  Lundy  and  E,  B.  Molony,  for  the  defendants. 


MORTGAGES. 

[Hamilton  Circuit  Court,  August,  1898.] 

Cox,  Smith  and  Swing,  JJ. 

C.  F.  Stambach  v.  Edith  K.  Fox. 

F0RKC1.0SURE— Effect  of  Mortgagb— Conveyancb  of  WhoI(B  Titi^b. 

A  mortgage  to  T.,  "  his  heirs  and  assigns  forever,"  was  treated  by  him  subse- 
quent to  the  death  of  P.  as  belonging  to  the  estate  of  P.,  of  whidi  he  had  been 
appointed  administrator.  A  second  mortgagee,  afterward  substituted  for  the 
first,  was  made  to  T.,  administrator  of  P.,  **  his  successor  and  assigns  forever," 
etc.,  the  word  '^  heirs  "  not  being  used  in  connection  with  the  grantee  or  mort- 
gagee in  any  of  the  clauses  of  conveyance  or  warranty.  At  a  still  later  date 
the  mortgagor  conveyed  the  mortgaged  property  to  the  present  defendant  111 
fee.  In  a  suit  to  foreclose  the  second  mortgage,  the  court  having  found  from 
the  evidence  that  there  was  a  valid  consideration. 

Held:  That  the  mortgage  was  not  simply  to  T.,  for  his  lifetime,  or  that  of  a  suc- 
cessor in  trust,  but  that  it  operated  as  a  conveyance  ot  the  whole  title  of  the 
mortgagor  to  the  land  mortgaged. 

Appeai,  from  the  Common  Pleas. 
Smith,  J. ' 

On  the  evidence  submitted  in  this  case  we  think  the  plaintiff  is 
entitled  to  the  relief  sought.  We  have  no  question  but  that  the  original 
mortgage,  executed  by  George  Fox  and  Eliza  J.  Fox,  then  his  wife,  on 
May  31,  1881,  to  Joseph  D.  Taylor  to  secure  three  notes  of  that  date — 
one  for '$2,000,  and  the  other  two  for  $10,000  each— all  payable  to  said 
Taylor  was  founded  on  a  good  and  valuable  consideration,  viz.;  that  the 
separate  property  of  the  wife  was  to  be  used  in  paying  the  debts  of  the 
starch  company  for  which  the  husband  was  liable,  and  that  a  very  large 
amount  of  her  property  was  in  fact  used  for  that  purpose  at  the  instance 
and  request  of  her  husband.  The  mortgage  and  notes  so  made  to  Tay- 
lor were  in  effect  to  him  as  trustee  for  his  wife.  The  $2,000  note  was 
turned  over  to  his  (Fox's)  attorneys  for  services,  and  the  two  notes  foi 
f  10,000  each  were  intended  to  secure  Mrs.  Fox  for  the  advances  subse- 
quently made  from  her  estate  and  property  for  the  purpose  aforesaid. 
During  her  life  these  two  notes  were  turned  over  and  assigned  by  Taylor 
to  Mrs.  Fox,  and  some  part  of  the  mortgaged  property  having  been  sold, 
various  payments  out  of  the  purchase  money  received  were  made  to  her. 

On  the  death  of  Mrs.  Fox,  the  two  notes  were,  with  the  knowledge 
and  consent  of  George  Fox,  treated  as  the  property  of  her  estate,  and 
were  inventoried  as  such  by  Mr.  Taylor,  who  had  been  appointed  admin- 
8    O.  C.  D.     40 
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istrator  of  her  estatit  After  this,  on  February  18,  1887,  in  view  of  the 
fact  that  payments  b\d  been  made  to  Mrs.  Fox  on  these  notes,  and  ii 
appearing  to  be  conceded  by  all  parties  in  interest  that  one  of  the  notes 
for  $10,000  was  still  ivupaid,  Geo.  Fox  executed  a  new  mortgage  (the  one 
sued  on  in  this  case)  to  Mr.  Taylor,  as  the  administrator  of  the  estate  of 
his  deceased  wife,  to  i^ecure  the  payment  of  one  of  the  $10,000  notes, 
and  the  old  mortgage  was  released  and  canceled,  the  mortgagor  thus 
again  acknowledging  ^he  justice  and  validity  of  so  much  of  the  original 
claim,  and  that  it  WAa  due  and  unpaid.  After  this  Taylor  indorsed  the 
note  and  the  last  mortgage  to  the  three  children  of  Mrs.  Fox,  of  whom 
the  plaintiff  was  one,  and  the  other  two  afterwards  transferred  their 
^  interests  therein  tq  the  plaintiff  who  now  owns  the  whole  thereof. 

After  the  dea'^h  of  Mrs.  Eliza  J.  Fox,  and  after  those  transactions, 
viz. ,  on  March  H,  1895,  George  Fox  who  had  married  the  defendant, 
Edith  K.  Fox,  executed  to  her  a  deed  for  the  property  covered  by  this 
last  mortgage  and  for  other  real  estate  described  in  the  said  deed.  It  was 
an  ordinary  deed  in  fee  simple,  with  covenants  of  general  warranty, 
except  that  immediately  following  the  covenants  in  this  statement :  "  Lots 
555  and  556  of  Van  Horn's  subdivision  of  William  Baker's  estate  are 
subjfect  to  »  mortgage  recorded  in  Mortgage  Book  612,  page  135,  to  Thos. 
J.  Emery  and  John  J.  Emery,  and  said  lots  16,  17,  18,  22  and  the  south 
thirteen  feet  off  of  lot  21  are  subject  to  a  mortgage  made  by  said  George 
Fox  t4.  Joseph  D.  Taylor,  administrator  of  Eliza  J.  Fox,  deceased, 
recorded  in  Mortgage  Book  526,  page  259,  which  mortgage  has  been 
assigned  by  said  Joseph  D.  Talyor,  administrator,  to  Annie  Fox,  Taylor, 
C.  F.  Stambach  and  Edna  B.  Fox,  and  such  grantor  expressly  agrees  to 
pay  off  and  remove  all  of  said  encumbrances  from  all  of  said  real  estate." 

It  is  the  claim  of  the  plaintiff  that  this  statement  and  recital  in  the 
deed  under  which  Mrs.  Edith  K.  Fox  holds  her  title  to  the  property 
mortgaged  to  Tayldr,  administrator,  by  George  Fox,  estops  her  from 
denying  the  validity  of  the  mortgage  sued  on,  as  it  is  an  express  recog- 
nition of  the  validity  thereof,  and  that,  claiming  under  the  deed  which 
contains  this  recognition  of  the  mortgage,  she  took  her  title  subject 
thereto,  and  can  not  now  legally  claim  that  there  was  no  consideration 
therefor  or  that  the  mortgage  is  in  any  way  defective. 

With  the  view  we  have  taken  of  this  case  we  think  it  is  not  neces- 
sary that  we  should  express  an  opinion  as  to  this.  We  have  found  that 
there  was  a  good,  sufficient  and  valuable  consideration  for  both  of  the 
mortgages  given  to  Taylor  by  Mr.  Fox,  and  we  are  further  of  the  opinion 
that  the  mortgage  given  to  Taylor  as  administrator,  being  the  one  sued 
on  in  this  case,  is  not  to  be  held  as  simply  a  mortgage  lo  Taylor  for  his 
lifetime,  or  that  of  a  successor  in  the  trust,  but  that  it  operated  as  a  con- 
veyance by  way  of  mortgage  of  the  whole  title  of  Fox  to  the  land  mort- 
gaged. 

The  facts  as  to  this  mortgage  are  these :  The  first  one  was  to  Taylor, 
his  heirs  and  assigns  forever,  and  was  clearly  a  mortgage  of  the  whole 
estate.  The  second  (the  one  sued  on)  granted,  bargained,  sold  and  con- 
veyed the  premises  **to  the  said  Joseph  D.  Taylor,  administrator  as 
aforesaid,  his  successor  and  assigns  forever."  It  had  previously  de- 
scribed him  as  "  administrator  of  the  estate  of  Eliza  J.  Fox,  deceased," 
and  it  conveyed  **  all  the  estate,  title  and  interest  of  the  said  George  Fox, 
either  in  law  or  in  equity  of.  in  and  to  the  said  premises;  together  with 
all  the  privileges  and  appurtenances  to  the  same  belonging,  and  all 
the  rents,  issues  and  profits  thereof;  to  have  and  to  hold  the  same  to  the 
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only  proper  nse  of  the  Fail  administrator,  his  successors  and  assigns  for- 
cvtrr."  Then  loUow  the  covenant,  seizen  and  general  warranty  (except 
a  mortgage  to  H.  W.  Taylor),  made  with  said  *' Joseph  D.  Taylor,  ad- 
ministrator as  aforesaid,  his  successors  and  assigns;*'  and  after  this  the 
defeasance  clause  in  the  ordinary  form. 

It  will  be  noticed  that  in  all  of  these  clauses  of  conveyance  or  war 
ranty  the  word  "  heirs "  is  not  used  in  connection  with  the  grantee 
or  mortgagee.  The  grant  is  to  him  as  administrator,  and  to  '*  his  suc- 
cessors and  assigns  forever."  And  for  this  reason  it  is  claimed  by  the 
counsel  for  the  defendant.  Mrs.  Fox,  that  a  fee  simple  title  was  not 
mortgaged. 

In  view  of  the  holdings  of  the  Supreme  Court  of  this  state  in  the 
cases  of  Brown  v.  Bank,  44  O.  S.,  269,  and  Bank  v.  Johnson,  47  O.  S., 
306,  we  are  of  the  opinion  that  this  claim  is  not  well  founded.  In  the 
first  of  the  two  cases  cited,  the  court  hold — 

**1.  By  a  well  established  general  rule  the  use  of  the  word  *heirs,' 
or  other  appropriate  words  of  perpetuity,  in  a  mortgage  or  other  deed  of 
conveyance  of  lands,  is  essential  to  pass  a  fee  simple  estate ;  but  this  is 
not  an  inflexible  rule,  admitting  of  no  exception  or  qualification. 

"2.  Where  the  language  employed  in,  and  the  recitals  and  condi- 
tions of  a  mortgage  plainly  evidence  an  intention  to  pass  the  entire  es- 
tate of  the  mortgagor  as  security  for  the  mortgage  debt,  and  the  express 
provisions  of  the  instrument  cannot  be  otherwise  carHed  into  effect,  it 
will  be  construed  to  pass  such  estate  as  though  the  word  heirs,  or  other 
formal  word  of  perpetuity,  is  not  employed," 

In  the  case  at  bar  we  think  this  intention  to  pass  the  entire  estate  of 
the  mortgagor  as  security  for  the  mortgage  debt  appears  as  clearly  as  it 
did  in  the  Brown  case,  and  that  the  express  provisions  of  the  instrument 
cannot  otherwise  be  carried  into  effect,  unless  this  intention  is  carried 
out,  and  therefore  it  must  be  held  to  have  conveyed  all  of  the  estate  of 
the  mortgagor. 

In  Bank  v.  Johnson,  supra,  where  an  action  was  brought  to  foreclose 
a  mortgage  given  to  a  partnership  under  its  firm  name,  "The  New 
Vienna  Bank,"  and  where  the  conveyance  was  "to  the  said  New  Vienna 
Bank,  its  successors  and  assigns  forever,"  without  other  words  of  limita- 
tion, it  was  held  that  "a  mortgage  upon  real  estate  made  by  a  partner- 
ship in  its  firm  name  to  secure  an  indebtedness  to  it,  duly  executed  and 
recorded  as  required  by  statute,  constitutes  a  valid  lien  upon  the  prop- 
erty in  favor  of  the  firm,  as  a  security  for  the  indebtedness  to  it." 

It  is  true  that  the  court,  in  this  case,  did  not  allude  to  the  question 
whether  the  mortgage  deed  conveyed  the  whole  interest  of  the  mortga- 
gee therein  for  the  security  of  the  debt.  It  rather  appears  as  if  it  was 
taken  for  granted  that  it  did,  as  it  is  stated  that  such  a  mortgage  consti- 
tutes a  valid  lien  on  the  property  for  the  security  of  the  debt.  But  in 
the  light  of  those  cases,  evidently  modifying  the  stringent  rule  of  th^ 
common  law,  we  are  of  the  opinion  that  in  this  case  we  should  hold  that: 
the  whole  estate  of  the  mortgagor  passed  to  the  mortgagee  and  his  a^ 
signs  for  the  security  of  this  debt. 

Maxwell  &  Ramsey^  for  the  plaintiff". 

Harnum^  Colston^  Goldsmith  ^  Hoadly,  contra. 
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DEBTOR   AND  CREDITOR. 

[Lorain  Circuit  Court,  April  27, 1888.] 

Charles  A.  Jones  v.  John  L.  Jones. 

Paymbnt  of  an  Amount  lkss  than  thb  Sum  Due  Sustained  asSbttzament  in 

Full. 

Payment  by  an  insolvent  debtor,  during  pendency  of  proceedings  to  revive 

dormant  judgment  against  him,  of  an  amount  less  tnan  the  indebtedness, 

tame  being  accepted  by  creditor  and  release  executed,  sustained  as  a  settle- 

^  ment  in  full  in  the  absence  of  a  conclusive  showing  of  fraud  or  mistake. 

Error  to  the  Court  of  Common  Pleas  of  Lorain  county. 

King,  J. 

The  case  of  Charles  A.  Jones  against  John  Jones,  is  a  proceeding 
in  error  to  reverse  the  judgment  of  the  court  of  common  pleas.  The 
parties  in  this  case  are  brothers;  and  John  L.  Jones  resides  in  or  near 
Richmond,  Va.,  and  the  defendant  below,  Charles  A.  Jones,  resides  in 
this  county. 

In  1884,  John  L.  Jones  recovered  a  judgment  in  the  court  of  com- 
mon pleas  of  this  county  against  Charles  A.  Jones  for  a  sum  of  less  than 
$300.  That  judgment  he  does  not  seem  to  have  given  any  attention  to 
until  it  became  dormant,  nor  until  the  commencement  of  this  action  in 
the  court  below  March  18,  1897,  to  revive  that  judgment. 

At  the  same  time  an  affidavit  was  prepared  and  sworn  to  and  filed 
for  an  attachment,  and  an  attachment  was  issued,  and  process  of  garnish- 
ment was  served  upon  the  clerk  of  the  court  and  possibly  upon  another 
party;  who  at  that  time  was  the  judgment  debtor  of  Charles  A.  Jones. 
Immediately  after  the  issuing  and  service  of  this  process  of  garnishment, 
there  was  a  motion  made  to  dismiss  the  attachment,  and  such  proceedings 
were  had  on  that  motion  that  it  was  sustained  some  time  later,  and  the 
action  of  the  court  of  common  pleas  in  dissolving  that  attachment  was 
taken  to  circuit  court  on  error  and  affirmed. 

While  this  action  was  pending,  after  filing  the  motion  for  dissolution 
of  the  attachment,  the  attorney  of  Charles  A.  Jones  addressed  to  John 
L.  Jones  this  letter.  The  letter  is  upon  the  letter  head  of  N.  L.  John- 
son, Attorney  at  Law,  Room  a,  Johnson  Block: 

**Elyria,  O.,  March  26,  1897. 
Mr.  John  L.  Jones, 

Highland  Springs, 

East  Richmond,  Va. 

Dear  Sir:  Your  brother,  Charles  A.  Jones,  of  this  place,  has  just 
obtained  a  judgment  against  one  John  T.  Brooks.  Charley  has  been 
having  a  hard  time  for  years,  and  lately  especially  has  had  trouble  in 
getting  what  is  due  him.  But  he  is  anxious  to  settle  with  all  his  own 
creditors  just  as  far  as  he  possibly  can  out  of  this  judgment  You  will 
remember  that  you  obtained  a  judgment  against  him  back  in  1884  on  a 
note  originally  for  $150,  and  you  will  also  remember  that  he  has  paid 
you  $125  in  all  on  that  old  note. 

Now,  your  brother  has  placed  in  my  hands  fifty  dollars  for  you, 
which  I  have  sent  to  The  First  National  Bank  of  Richmond,  Va.,  pay- 
able to  your  order.     I  have  sent  with  it  a  release  for  you  to  sign.     By 
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goia^  to  the  bank  at  once  and  signing  the  release  you  will  receive  the 
fifty  dollars.  He  sends  you  all  he  can,  and  while  he  regrets  that  it  is 
not  more,  trusts  it  will  be  satisfactory. 

Yours  very  truly, 

N.  L.  Johnson." 

That  letter  was  mailed  to  the  bank  with  a  draft  for  $50.  It  seems 
that  the  bank  sent  tlie  notice  to  Mr.  Jones  and  he  did  not  answer 
directly,  and  they  returned  the  draft  together  with  the  blank  release  to 
Mr.  Johnson,  and  after  returning  it  Mr.  Jones  came  in  and  inquired  for 
it,  and  they  then  wrote  to  Mr.  Johnson  to  send  it  back,  and  he  sent 
back  the  draft  and  the  blank  release. 

Then  Jones  came  to  the  bank  ana  took  the  release  and  executed  it 
and  then  received  the  draft  from  the  bank,  which  be  had  cashed  and 
took  the  money  and  went  his  way. 

Subsequently  an  answer  was  filed  in  this  action,  setting  up  this  re- 
lease as  a  defense  to  the  action.  There  was  a  reply  filed  to  that,  admit- 
ting that  the  release  had  been  executed,  but  alleging  that  it  had  been 
produced  by  fraud  and  mistake. 

The  issues  thus  made  up  were  presented  to  the  court  without  the 
intervention  of  a  jury,  and  a  judgment  was  rendered  for  the  plaintiff, 
reviving  the  judgment.  And  finding  against  the'  defendant  upon  the 
issues  of  the  release. 

First,  I  want  to  observe  as  to  the  reply  that  it  does  not  allege  a  good 
cause  of  defense;  there  is  no  fact  stated  constituting  a  defense  of  that 
kind;  nor  is  there  any  evidence  offered  in  support  of  it,  showing  either 
fraud  or  mistake. 

No  fraud  is  claimed,  and  the  only  mistake  claimed  is,  that  Mr.  Jones, 
the  owner  of  the  dormant  judgment,  thirteen  years  old,  testifies  that 
when  he  received  the  letter  from  N.  L.  Johnson  he  supposed  it  was  his 
lawyer. 

Now  there  is  nothing  in  that  letter  which  would  lead  any  man  to  sup- 
pose that  he  was  writing  as  the  attorney  of  Mr.  John  L.  Jones;  on  the 
contrary  the  letter  plainly  indicates  he  is  writing  as  the  attorney  of 
Charles  Jones. 

Again,  it  will  be  ordinarily  assumed  that  a  man  ought  to  know  his 
own  attorney,  and  Mr.  Jones  ought  to  have  known  his;  although  it  may 
be  true  as  he  testifies  that  he  knew  nothing  about  this  attachment  suit 
and  had  not  heard  from  him  or  of  him  since  the  rendition  of  this  judg- 
ment thirteen  years  before. 

However  that  may  be,  it  cannot  for  an  instant  be  supposed  that  Mr. 
rn.  L.  Johnson  could  have  known  anything  about  the  relations  that 
exiiited  between  John  and  his  attorney,  and  he  may  well  have  assumed 
that  they  were  in  touch  and  that  the  principal  knew  what  the  agent  was 
about  in  commencmg  this  action.  So  when  he  wrote  him  the  condition 
of  his  client,  that  he  could  not  pay  his  debts  in  full,  that  he  had  recovered 
a  judgment,  the  very  judgment  they  were  seeking  to  attach  in  this  action. 
When  he  wrote  him  he  only  had  that  as  an  asset  and  was  willing  to 
divide  it  among  his  creditors,  and  out  of  it  he  was  willing  to  pay  him 
$50,  if  he  would  give  him  a  release  of  this  judgment  and  these 
proceedings. 

It  would  seem  Mr.  Jones  must  have  known  what  he  meant,  what  he 
was  writing  about,   and  we  think  there  is  not  a  glimmer  of  a  mistake 
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here,  upon  the  facts  as  testified  to  by  this  Richmond  gentleman  or  his 
lawyer. 

And  that  brings  me  then  to  the  second  question,  whether  or  not 
that  was  an  effectual  release.  Upon  that  I  do  not  care  to  say  much, 
except  to  read  some  of  the  case  in  the  20th  Ohio  Report,  106.  There 
are  many  cases  bearing  upon  this  question  pro  and^con  that  valuable 
time  might  be  spent  perhaps  in  examination  of,  but  [none  of  them  that 
more  fully  and  completely  discusses  this  question  than  this  one. 

In  this  case  as  in  the  one  at  bar  the  party  had  recovered  a  judgment 
against  another  who  was  insolvent. 

Here  no  proof  was  offered  in  this  case  as  to  the  responsibility  of  the 
defendant.  But  I  am  inclined  to  assume,  that  his  brother  having  held  a 
judgment  against  him  for  thirteen  years  that  he  could  not  or  had  not 
collected  on  execution,  he  must  have  been  close  to  a  condition  of 
insolvency. 

In  the  2oth  Ohio,  a  judgment  was  recovered  by  one  party  against 
another  who  was  insolvent,  afterwards  the  judgment  creditor  agreed  to 
receive  the  sum  of  $550  upon  the  judgment  and  the  payment  of  attorney 
fees  of  $100  which  were  paid,  and  full  receipt  given  for  the  judgment: 
Held,  that  a  satisfaction  of  such  judgment  would,  from  this  state  of  facts, 
be  ordered  to  be  entered. 

In  this  case  the  judgment  ^as  recovered  in  1844  ^or  the  amount  of 
about  eighteen  hundred  dollars,  principal  and  interest  and  costs,  by 
Isaac  Graham  against  Robert  Harper. 

That  judgment,  it  will  be  noticed,  was  recovered  in  Ohio,but  the 
defendant  at  the  time  resided  in  Arkansas. 

Graham  procured  a  certified  copy  of  this  judgment,  and  forwarded 
it  to  his  attorneys  in  Arkansas  for  collection. 

There  were  thereafter  propositions  made  for  terras,  and  one  '^as 
agreed  upon  by  which  $550  was  to  be  paid  to  apply  on  the  judgment  and 
$100  was  paid  Graham's  attorneys  in  Arkansas,  and  some  costs  made 
upon  this  certified  judgment  were  also  to  be  paid,  aggregating  an  amount 
of  $656,  for  which  a  receipt  was  given  in  full  of  the  judgment,  which 
then  amounted  to  considerable  more  than  eighteen  hundred  dollars. 
Now  in  discussing  the  effect  of  that.  Judge  Ranney  in  delivering  the 
opinion  has  considerable  to  say,  part  of  which  I  desire  to  notice. 

On  page  114  of  this  book  fie  says:  **It  was  very  early  settled  as  a 
rule  of  the  common  law,  that  the  payment  of  less  than  the  sum  due  upon 
a  liquidated  demand,  although  agreed  to  be  received  in  full,  satisfaction, 
could  not  be  insisted  upon  as  such;  because  there  was  no  valuable  con- 
sideration to  uphold  the  agreement  to  relinquish  the  balance.  But  if  the 
party  to  whom  the  money  w^s  coming  executed  a  release,  under  seal  for 
the  same  debt,  he  was  effectually  barred,  although  he  should  have  re- 
ceived nothing  upon  it.  The  rule  and  the  reason  were  purely  technical, 
and  often  fostered  bad  faith.  The  history  of  judicial  decisions  upon  the 
subject  has  shown  a  constant  effort  to  escape  its  absurdity  and  injustice. . 

Hence,  we  find  the  supreme  court  of  the  state  of  New  York,  in  the 
case  of  Kellogg  v.  Richards,  14  Wend.,  116,  holding  the  following 
language  in  respect  to  it: 

'*The  rule  that  the  payment  of  a  less  sum  of  money,  though  agreed 
to  be  received  in  full  satisfaction  of  a  debt  exceeding  that  amount,  shall 
not  be  so  considered  in  contemplation  of  law,  is  technical,  and  not  very 
well  supported  by  reason.  Courts,  therefore,  have  departed  from  it  on 
flight  distinctions.'* 
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The  Supreme  Court  of  Massachusetts,  in  the  case  of  Brooks  v.  White, 
2  Met.,  285,  speak  of  it  in  no  less  explicit  terms.     They  say: 

*'This  rule  whiCh  may  obviously  be  urged  of  good  faith,  is  not  to  be 
extended  beyond  its  precise  import;  and  whenever  the  technical  reason 
for  its  application  does  not  exist,  the  rule  itself  is  not  to  be  applied. 
Hence  judges  have  <been  disposed  to  take  out  of  its  application  all  those 
cases  where  there  was  any  new  consideration,  or  any  collateral  benefit 
received  by  the  payee  which  might  raise  a  technical  legal  consideration, 
although  it  was  quite  apparent  that  such  consideration  was  far  less  than 
the  amount  of  the  sum  due." 

A  moment's  attention  to  the  case  taken  out  of  the  rule,  will  show 
that  there  is*  nothing  of  principal  left  in  the  rule  itself.  One  of  the 
earliest  cases  is  Reynolds  v.  Pinhowe,  Cro.  Eliz.,  429,  where,  after  judg- 
ment for  five  pounds,  the  plaintiff  on  receipt  of  four  pounds,  assumed  to 
acknowledge  satisfaction  of  the  judgment  before  a  given  day:  and  this 
was  held  good  upon  the  ground  that  it  was  a  benefit  to  the  plaintiff  to 
receive  the  money  without  suit  or  charge,  and  to  prevent  a  writ  of  error, 
by  which  the  defendant  might  have  avoided  the  whole  judgment.  The 
authority  of  the  case  has  been  questioned  but  I  find  it  relied  on  in  the  very 
lecent  case  of  Sibner  v.  Tripp,  15  Mees  &  Welsh.,  22,  and  conclude 
that  it  is  regarded  as  good  law  in  England  now. 

In  PinnelTs  case,  5  Co.,  117,  it  was  held  that  the  payment  of  a  less 
sOm  before  the  debt  fell  due,  would  discharge  it,  and  this  reason  is  giveri: 
**Peradventure  parcel  of  the  sum  before  the  day  it  fell  due,  would  be 
more  beneficial  to  him  than  the  whole  at  the  day;  and  the  value  of  the 
satisfaction  is  not  material.**  Another  case  taken  out,  is  thus  alluded 
to  in  Co.  Lit.,  212  b.  **If  the  obligor  pay  a  less  sum,  either  before  the 
day,  or  at  another  place  than  is  limited  by  the  condition,  and  the  obligee 
receiveth  it,  this  is  a  good  satisfaction.** 

So  in  Kellogg  v.  Richards,  supra,  it  was  held  that  the  receipt  of  the 
note  of  a  third  person  for  less  than  the  amount  due,  would  be  a  good 
accord  and  .satisfaction;  and  the  same  thing  was  held  in  Brooks  v.  White, 
supra. 

Again,  it  is  well  settled  by  a  great  number  of  authorities,  that  the 
receipt  in  satisfaction  of  any  other  article  than  money,  will  be  effectual, 
no  matter  how  small  the  value  as  compared  to  the  debt.  Biynn  v. 
Chester,  5  Day,  360. 

As  stated  by  Alderson,  B.,  in  Sibner  v.  Tripp.,  15  Mee.  &  Welsh., 
37:  **If  you  substitute  for  a  sum  of  money  a  piece  of  paper,  or  a  stick 
of  ceiling  wax,  it  is  different,  and  the  bargain  may  be  carried  out  in  its 
full  integrity." 

A  man  may  give  in  satisfaction  of  a  debt  of  one  hundred  pounds,  a 
horse  of  the  value  of  five  pounds,  but  not  five  pounds."  In  this  case  it 
was  held  that  the  acceptance  of  the  negotiable  security  of  the  debtor  him 
self,  by  the  creditor,  was  in  law  a  satisfaction  of  a  debt  of  greater  amount. 
This  decision  was  made  as  late  as  1846,  and  the  learned  judge  from 
whom  I  have  quoted,  ventures  to  intimate  in  respect  to  the  whole  subject 
that  **the  courts  might  well  have  held  the  contrary,  and  hive  left  the 
matter  to  the  agreement  of  the  parties." 

We  see  then  that  the  payment  of  a  less  sum  than  is  due,  the  day 
before  a  debt  falls  due,  will  discharge  it,  payment  at  another  place  than 
is  stipulated  will  do  so — the  delivery  of  a  collateral  article  of  any  value 
will  do  so— the  acceptance  of  a  debtor's  note  with  the  security,  the  note 
of  a  third  person,  or  even  the  negotiable  note  of  the  debtor  himself  will 
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do  so;  and  yet  the  payment  of  as  much  money  in  hand  as  is  called  for  by 
such  note,  will  have  no  such  effect — although  it  is  demonstrable  that  the 
utmost  the  creditor  can  get  from  such  note  can  not  exceed  the  amount 
that  he  gets  in  hand  in  the  other  case,  without  trouble,  delay  or  expense. 
It  may  seem  to  some  persons,  not  having  a  great  veneration  for  those 
inslituiions  of  antiquity,  for  which  no  reason  can  be  given,  that  a  rule  so 
cflfectually  undermined,  and  having  neither  rhyme  nor  reason  to  support 
it,  ought  to  be  at  once  overruled  and  the  whole  matter  placed  upon  the 
footing  of  reason  and  common  sense. 

Especially  as  the  exigencies  of  modern  commerce  frequently  compel 
the  most  deserving  men,  with  the  aid  of  friends,  to  compromise  their 
debts  for  less  than  the  amount  due — an  operation  mutually  beneficial  to 
both  debtor  and  creditor,  as  the  creditor  gets  a  part,  where  otherwise  he 
would  lose  the  whole,  and  the  debtor  is  left  free  to  commence  again  with 
the  hope  of  better  success. 

These  considerations  will  necessarily  arise  whenever  it  becomes 
necessary  to  decide  the  general  question.  In  this  case  we  aspire  to  noth- 
ing higher  than  to  follow  in  the  footsteps  of  the  sages  of  the  law,  and 
hold  this  one  of  the  cases  *'taken  out"  of  the  rule.  This  money  was. 
payable  at  the  clerk's  office  in  Butler  county,  or  to  the  plaintiff,  residing 
in  the  same  county.  It  was  paid  in  Arkansas.  It  is  true  it  might  be 
j(aid  that  this  was  not  so  beneficial  to  the  plaintiff,  as  though  it  had  been 
paid  to  him  in  Butler  county.  This  may  be,  but  still  it  does  not  prevent 
it  from  being  at  a  different  place,  which  is  all  the  rule  seems  to  require 

Again,  Harper  was  bound  to  pay  the  judgment,  but  he  was  not 
bound  to  pay  Graham's  lawyers.  He  did  pay  them  $ioo  in  the  settle- 
ment that  was  made,  and  this  separately  from  the  amount  paid  upon  the 
judgment.  Graham  so  treated  it  himself,  for  he  indorsed  only  $550 
upon  the  judgment,  instead  of  $656.50  the  amount  actually  paid  by 
Harper.  Harper  thus  discharged  a  debt  due  from  Graham  to  his 
Attorneys,  and  this  was  a  ''collateral  benefit  received  by  Graham,  which 
raises  a  technical  legal  consideration"  for  the  promise  of  Graham  to 
discharge  this  judgment;  although  both  sums  paid,  fall  far  short  of  the 
aaiount  of  the  judgment. 

I  have  read  enough  to  indicate  what  the  opinion  of  the  court  is 
about  this  question.  While  it  may  be  regretted  that  the  supreme  court 
of  0\uo  did  not  followout  the  very  suggestion  made  here  in  that  opinion, 
and  hdive  decided  the  case  upon  the  solid  ground  that  two  parties  had 
made  ^  binding  and  lawful  agreement  between  themselves  and  are  there- 
fore to  be  held  to  it,  rather  than  to  undertake  to  get  a  reason  for  getting 
away  fN>m  it.  But  if  there  was  a  reason  in  that  case  there  was  one  in 
this  case  equally  good.  There  was  a  judgment  in  this  court  payable  to 
the  plaintiff  below,  and  payable  to  the  court  or  in  the  clerk's  office.  It 
was  dormant;  but  an  action  had  been  brought  upon  it  to  receive  it.  So 
it  is  also  tiue,  an  attachment  had  been  issued,  and  equally  true  a  motion 
to  dissolve  it  was  made,  and  a  litigation  upon  hand.  Parties  may  settle 
2heir  litigations,  settle  their  pending  lawsuits,  that  is  well  settled. 

So  we  may  put  our  decision  upon  the  gcpund  of  settling  a  pending 
litigation,  or  pat  it  upon  the  almost  precise  ground  which  the  case  in 
Ohio  was  put.  It  was  the  payment  of  a  sum  of  money  in  Richmond, 
Va.,  the  plaintiff' li  own  home.  Either  reason  is  sufficient  to  sustain  this 
release. 

The  judgment  in  this  case  ought  to  have  been  for  the  defendant  be- 
low  upon  that  rele2i:»e  and  against  the  plaintiff.     For  that   reason  we 
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reverse  the  judgment,  it  is  not  supported  by  the  facts,  and   contrary  to 
law,  and  remand  the  case  for  a  new  trial. 

N.  L.  Johnson  and  Ben  W,  Johnson,  for  plaintiff  in  error. 

C.  W,  Johnston  and  /.  H.  Leonard^  for  defendant  in  error. 


INSURANCE— AWARD  OF  APPRAISERS— EVIDENCE. 

[l/ucas  Circuit  Court,  March  31, 1898.3 
King,  Haynes  and  Parker,  JJ. 

Ph(Enix  Ins.  Co.  of  Hartford,  Connecticut,  v.  Charles  J.  Romeis. 

1.  ATTACK  ON  AN  AWARD  OF  APPRAISERS  MAY  BE  MADS  IN  THE  SUIT  ON  A     POUCy 

OF  Insurance.  Pleading  and  Evidence. 
An  award  of  qppraisers,  made  in  pursuance  ot  a  condition  in  a  policy  of  insur- 
ance, upon  disagreement  of  the  parties,  which  award  assured  claims  to  be 
invalid  on  the  ground  that  the  appraiser  selected  by  the  insurance  company 
was  incompetent,  interested,  prejudiced  and  biased,  need  not  be  attacked  in 
a  separate  action,  to  be  brought  before  suit  on  the  poli^  can  be  maintained. 
It  may  be  adjudicated  in  such  action  and  where  the  defendant's  answer  pre- 
sents the  award  as  a  defense  to  the  suit  on  the  policy,  the  attack  on  the  award 
is  properly  presented  in  the  reply.  And  the  court  may  allow  the  proof  to 
follow  the  order  of  the  issues  made  by  the  pleadings  but  it  is  not  error  for 
the  court  to  require  plaintiff,  in  order  to  attack  the  award,  to  offer  his  evi- 
dence bearing  upon  that  point  in  connection  with  his  other  evidence  in  mak- 
ing out  his  case. 

2.  Validity  of  the  Award  may  be  Determined  by  the  Court  but  Submitting 
IT  TO  Jury  not  Prejudicial,  When — 

And  while  the  question  of  the  validity  of  the  award  might  have  been  deter- 
mined by  the  court  yet  submitting  it  to  the  jury  could  not  have  been  prejudi- 
cial to  the  defendant,  and  particularly  so  inasmuch  as  the  court,  in  passing 
upon  a  motion  for  a  new  trial,  necessarily  passed  upon  that  issue. 

3.  Meanino  ov  Provision  Relative  to  Appraisal  op  Property  Damaged  by 
Fire. 

The  provision  that  competent  and  disinterested  persons  shall  ''estimate  and 
appraise  the  loss,  stating  separately  sound  value  and  damages,**  means  that 
the  appraisers  are  to  state  separate!}'  the  sound  value  and  datnage  to  each  and 
every  article  injured  by  the  fire,  not  the  sound  value  and  the  damage  to  the 
stock  of  goods  insured. 

4  Report  of  Appraisers  Invalidated  by  their  Inability  to  Know  or  Esti- 
mate Value  of  Property  Totally  Destroyed. 
And  a  report  setting  forth  the  damage  to  the  articles  in  existence,  stating  a 
gross  sum,  and  containing  a  statement  that  this  included  the  articles  totally 
destroyed  by  fire,  without  stating  what  they  were,  made  without  calling  for 
testimony,  is  invalid  for  the  reason  that  the  appraisers  could  not,  by  the 
process  adopted,  know  the  number,  character,  quality  or  value  of  the  articles 
totally  destroyed. 

5.  Statements  of  Appraisers  after  Appraisal,  too  Remote. 

Statements  made  by  the  appraisers  during  the  appraisal  are  competent,  but 
evidence  detailing  on  the  following  day  what  one  of  the  appraisers  said  that 
the  other  appraiser  said,  is  incompetent    It  is  too  remote. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 
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King,  J.  (orally.) 

June  22, 1896,  defendant  in  error  was  insured  by  the  Phoenix  Insur- 
ance Company  for  $2,000.  June  28,  1896,  a  fire  injured  the  stock  of 
goods  insured  and  destroyed  a  part.  There  was  other  insurance  upon 
this  stock  of  goods  amounting  to  $5,000.  A  suit  was  brought  in  the 
court  of  common  pleas  to  recover  of  the  Phoenix  Insurance  Company  a 
two-sevenths  part  of  the  loss  alleged  to  be  $1,901.42,  with  interest  frcm 
October  26,  1896. 

To  the  petition  there  was  an  answer  and  slt  reply  to  the  answer. 
Afterwards  a  trial  was  had,  at  the  September  term,  1897,  which  resulted 
in  a  verdict  for  the  plaintiff  for  $2,010.94,  upon  which  verdict  a  judg- 
ment was  rendered  for  that  amount,  after  the  overruling  of  a  motion  for 
a  new  trial,  and  it  is  brought  here  and  we  are  asked  to  reverse  that  judg- 
ment. 

We  have  given  quite  an  extended  consideration  to  the  case,  because  it 
involves  a  great  many  questions,  and  some  of  them  important  ones. 
The  variety  and  number  of  exceptions  in  the  record  will  preclude  our 
noticing  them  in  detail.  Those  which  we  deem  it  necessary  to  notice 
may  be  classified  as  follows: 

1.  It  is  claimed  that  there  was  an  appraisement  entered  into  by 
the  parties  under  this  policy,  the  result  of  which  binds  both,  and  that 
an  action  could  not  be  maintained  upon  the  policy  until  the  appraisal 
was  first  set  aside,  in  a  separate  action,  or  by  a  separate  cause  of  action 
included  in  the  same  petition,  and  heard  and  determined  by  the  court 
before  and  apart  from  determining  the  other  issues  of  fact  in  the  case. 

2.  That  the  court  erred  in  permitting  evidence  to  be  offered  under 
the  petition  as  drawn  attacking  the  appraisal  and  in  submitting  this  evi- 
dence to  the  jury  along  with  the  other  issues  in  the  case. 

3.  That  the  verdict  as  returned  by  the  jury  upon  that  question,  is 
not  sustained  by  the  evidence. 

4.  It  is  claimed  that  the  plaintiff  should  not  have  recovered  because 
he  had  not  complied  with  certain  conditions  of  the  policy  precedent  to 
the  right  to  maintain  an  action — that  is  that  he  did  not  make  proper 
proof  of  loss  as  required  by  his  policy;  and  next,  t!3at  he  did  not  submit 
to  an  examination  under  oath,  nor  produce  his  books  and  papers,  as 
required  by  the  tenns  of  the  policy. 

6.  That  improper  evidence  was  admitted  on  the  part  of  the  plain- 
tiff below. 

6.  That  the  court  erred  in  its  charge  to  the  jury. 

7.  That  the  amount  of  the  verdict  returned  by  the  jury  is  excessive. 
1.     Taking  them  in  order  I  have  named,  the  first  question  arising  is 

whether  the  pleadings  have  properly  presented  the  issue  which  the  court 
heard  and  submitted  to  the  jury?  The  petition  alleged  the  loss,  the 
issuing  of  the  policy,  the  fire,  the  amount  of  the  loss,  failure  of  the  com- 
pany to  pay;  that  plaintiff  had  performed  all  the  conditions  on  his  part, 
and  asked  for  judgment. 

The  answer  of  defendant  admits  the  issuing  of  the  policy,  the  amount 
of  the  insurance,  substantially  as  it  was  in  the  petition— admits  that 
a  fire  occurred  and  that  the  stock  was  damaged. 

It  denies  the  other  allegations  of  the  petition,  and  says,  among  other 
things  and  as  a  third  defense,  that  the  policy  contained  a  condition 
whereby  it  was  agreed  that  in  the  event  of  disag^reement  as  to  the  amount 
of  loss,  the  amotmt  should  be  ascertained  by  two  competent  and  disinter- 
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ested  appraisers.  It  quotes  tliat  item  of  the  policy  and  then  alleges  that 
a  disagreement  did  arise  between  the  parties,  and  that  the  plaintiff  and 
defeuc^nt  entered  into  an  agreement  in  writing — and  which  agreement 
also  included  the  other  insurers— for  submitting  to  appraisers  the  amount 
of  this  loss;  that  thereupon  the  plaintiff  appointed  a  person  and  the 
defendant  appointed  another  to  act  for  it  and  the  co-insurers;  that  the 
agreement  was  signed  and  thereupon  the  ptrsons  named  entered  upon 
the  discharge  of  the  duty  of  appraisal  and  did  appraise  the  loss,  which 
appraisement  they  signed  and  duly  verified. 

The  answer  alleged  that  they  foUnd  the  amount  of  damage  to  this 
•stock  of  goods  to  be.  $2,660.77.  It  does  not  say  anything  further  about 
the  amount,  but  if  it  were  carried  out  it  would  be  found  that  upon  that 
the  plaintiff  would  be  entitled  to  recpver  about  $760.22,  with  interest 
from  the  date  named  in  his  petition,  which  would  perhaps  make  about 
»80C,  all  together. 

To  this  answer  there  is  a  reply  conceding  the  allegations  contained 
in  the  answer:  that  there  was  this  provision  in  the  policy,  that  the 
[>arties  had  entered  into  an  agreement  to  appraise  this  property,  and 
*;oing  on  further  to  say  that  the  appraiser  selected  by  the  insurance  com- 
l-any  was  incompetent,  interested,  prejudiced  and  biased,  and  setting  up 
^  everal  other  things  as  objections  to  him  and  alleging  that  they  did  not 
leturn  a  proper,  fair,  true  or  just  appraisement,  that  the  appraisement 
was  invalid  for  these  reasons  and  ought  to  be  set  aside. 

It  is  said,  as  I  have  before  suggested,  that  this  ought  to  have  been 
the  subject  of  a  separate  action,  or  brought  as  a  separate  cause  of  action, 
and  first  determined  in  this  case.  A  great  many  authorities  have  been 
cited  by  counsel  on  both  sides,  which  we  have  examined,  and  have  come  to 
the  conclusion  upon  that  question  that  this  action  was  properly  brought. 
We  do  not  decide  or  hold  that  it  might  not  have  been  differently 
brought  and  properly  so.  We  would  not  undertake  to  hold  that  it  would 
not  have  been  proper  pleading  for  the  plaintiff  to  allege  in  his  petition 
the  making  of  the  appraisement  and  the  award  of  the  appraisers,  and 
then  assert  that  it  was  invalid  for  the  reasons  assigned,  and  ask  to  have 
it  declared  invalid  and  set  .aside,  and  proceed  on  that  line.  There  are 
cases  that  have  proceeded  on  that  line,  in  states  adopting  a  system  of 
pleading  like  ours,  and,  such  a  case  as  that  is  the  case  of  Bradshaw  v. 
Insurance  Co.,  187  N.  Y.,  137,  but  there  is  no  decision  on  the  precise 
point  of  pleading  contained.  There  are  some  cases  that  are  somewhat 
in  point  on  the  subject,  and  we  are  disposed  to  follow  them.  The  first 
I  refer  to  is  the  case  of  Davis  v.  Insurance  Co.,  16  Wash.  Rep.,  232. 
Action  was  brought,  as  in  this  case,  and  the  answer  was  the  same  as  in 
this  case,  followed  by  a  reply  attacking  the  award  of  the  appraisers. 
This  action  the  court  held  was  entirely  proper.  I  have  not  time,  and 
it  would  not  probably  be  profitable,  to  read  from  that  case,  but  it 
is  very  interesting  and  a  great  many  authorities  are  cited,  deciding 
the  question  squarely  and  giving  sound  reasons  for  it.  The  case  of 
Kahnweiler  v.  Insurance  Co.,  67  Fed.,  Rep.,  483,  decided  by  the  cir- 
cuit court  of  appeals  district  of  Kansas  is  an  interesting  case,  and 
the  decision  is  sound,  as  we  view  it.  There  is  the  case  of  Robert- 
son V.  Scottish  Union  etc.,  Ins.  Co.,  68  Fed.  Rep.,  173,  along  the  same 
line,  in  which  they  distinguish  certain  cases  in  New  York  and  North 
Carolina  from  a  case  decided  in  Virginia,  but  holding  that  in  Virginia, 
under  the  practice  there  prevailing — the  common  law  system  of  pleading 
— ^that  a  separate  action  would  be  required.    To  the  same  effect  is  a  case 
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of  Adams,  Admr.  v.  Insurance  Co.,  85  Iowa,  6,  although  the  question  is 
not  squarely  determined  as  to  the  matter  of  pleading;  but  in  that  case 
the  action  wa^as  in  the  case  at  bar,  and  the  defense  setup  in  the  answer 
that  the  matter  had  been  adjusted  by  appraisers  and  that  the  plaintiff 
had  no  cause  of  action  upon  the  policy  and  it  was  insisted  that  he  could 
not  recover  upon  the  policy,  because  there  had  been  an  appraisal,  but 
the  court  held  that  he  could.  To  the  same  effect  is  Sears  v.  Insurance 
Co.,  140  Mass.,  343,  and  I  think  it  a  very  pointed  case  upon  this  ques- 
tion. There  they  hold  that  in  an  action  where  it  was  claimed  by  the 
plaintiff  that  the  action  of  the  appraisers  was  for  any  reason  invalid  so 
that  the  appraisement  would  be  set  aside  by  the  court,  that  it  might  be 
so  treated  by  the  plaintiff,  and  that  the  action  was  properly  brought  upon 
the  policy  and  not  upon  award  of  the  appraisers,  and,  on  page  345,  the 
court  say: 

**The  jury  have  found  that  the  award  which  the  defendant  relies  on 
is  invalid.     It  can  therefore  have  no  effect  upon  the  rights  of  the  parties. 

**But  if  it  had  been  a  valid  award,  it  could  not,  as  contended  by  the 
defendant,  prevent  the  plaintiff  from  maintaining  his  suit  upon  the 
policy.  The  award  has  reference  merely  to  the  damages.  The  agree- 
ment of  submission  merely  refers  to  arbitrators  the  appraisal  and  estimate 
of  the  damage  by  fire  to  the  plaintiff's  property,  and  expressly  provides 
that  the  award  shall  have  no  reference  to  any  other  question  or  matter 
of  difference,  and  shall  be  of  binding  effect  only  so  far  as  regards  the 
actual  cash  value  of,  or  damage  to,  such  property.  A  valid  award  under 
this  submission  might  be  evidence  of  the  damages  in  an  action  upon  the 
policy;  but  it  is  too  clear  to  admit  of  any  discussion  that  the  only  action 
of  the  plaintiff  must  be  upon  the  policy,  and  not  upon    the   award." 

Perhaps  in  that  case  the  award  would  not  have  the  same  effect  as  it 
would  have  had  in  this  case  if  it  had  been  valid,  but  the  authority,  1 
think,  is  very  pertinent  to  this  question;  so  that  we  can  hold,  based 
upon  good  authority,  that  the  action  was  properly  brought.  The  defense 
came  in  properly  in  the  answer  and  the  attack  upon  the  award  is  placed 
in  the  reply. 

2.  Now  under  this  condition  of  the  pleadings  the  court  might  well 
have  allowed  the  proof  to  follow  the  order  of  the  issues  made  by  the 
pleadings.  But  upon  the  trial,  the  court  required  the  plaintiff,  in  order 
to  attack  this  award  of  the  appraisers  to  offer  his  evidence  bearing 
upon  that  point  in  connection  with  his  other  evidence  in  making  out  his 
case.  There  was  no  error  committed  by  the  court  in  the  making  of  that 
order — certainly  i\oue  to  the  prejudice  of  defendant— it  simply  required 
of  the  plaintiff  to  put  in  all  the  testimony  that  he  had  bearing  upon  all 
the  issues  in  the  case,  in  the  first  instance,  and  the  defendant  then  would 
have  the  advantage  of  knowing  what  that  evidence  was  and  could  then 
answer.  In  this  connection  it  is  said  that  the  court  erred  in  submitting 
that  evidence  to  the  jury;  that  although  the  pleadings  might  be  proper 
and  it  be  entirely  correct  to  attack  this  award  in  an  action  brought  to 
recover  for  the  amount  of  the  loss,  yet  the  question  of  validity  should 
have  been  determined  by  the  court  and  not  submitted  to  the  jury.  We 
think  the  court  might  have  determined  that.  But,  again,  its  action  in 
submitting  the  question  to  the  jury,  could  not,  by  any  process  of  reason- 
ing, be  prejudicial  since  the  evidence  submitted  to  the  jury  was  also  sub- 
mitted to  the  court,  and  the  court  in  passing  upon  the  motion  for  m  new 
trial  necessarily  passed  upon  these  issues,  so  that  it  was  passed  upon 
twice — the  defendant  had  two  trihnnnls  to  decide  the  question  r-* -r 
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than  one,  and  one  of  these  is  the  one  which  it  claims  should  have  heard 
and  determined  it  alone.  The  statute,  sec.  5131,  as  well  as  the 
practice  in  courts  of  equity  allows  the  court  to  submit  any  question — 
any  issue  of  fact — to  a  jury.  We  hold  that  there  was  no  error  in  sub- 
mitting this  question  as  it  was  submitted  to  the  jury. 

3.  This  brings  us  to  the  question  whether  this  verdict,  upon  that 
point,  is  sustained  by  the  evidence?  We  are  constrained  to  hold  that  it 
is.  We  could  not  hold  otherwise.  There  are  several  reasons  for  this. 
I  will  say  here  that — curiously  enough— neither  the  insurance  policy 
nor  agreement  to  arbitrate  is  found  in  this  record,  and  the  only  point 
which  is  made  about  that  is,  that  the  bill  of  exceptions  while  it  purports 
to  set  out  all  the  evidence,  does  not  set  that  out.  However,  that  can 
hardly  be  essential  since  the  question  is  raised  by  the  answer  and  reply. 
The  answer  alleges  that  the  policy  contained  this  agreement: 

**In  the  event  of  disagreement  as  to  the  amount  of  loss  the  same 
shall,  as  above  provided,  be  ascertained  by  two  competent  and  disinter- 
ested appraisers,  the  insured  and  this  company  each  selecting  one,  and 
the  two  so  chosen  shall  first  select  a»competent  and  disinterested  umpire, 
the  appraisers  together  shall  then  estimate  and  appraise  the  loss,  stating 
separately  sound  value  and  damage,  and  failing  to  agree,  shall  submit 
their  differences  to  the  uiupire;  and  the  award  in  writing  of  any  two 
shall  determine  the  amount  of  such  loss;  the  parties  thereto  shall  pay 
the  appraiser  respectively  selected  by  them  and  shall  bear  equally  the 
expenses  of  the  appraisal  and  umpire," 

The  agreefnent  was  made  then  to  submit  this  loss  to  competent  and 
disinterested  appraisers.  That  was  the  agreement  in  the  policy.  I  take 
it  that  the}'  did  not  make  any  other  contract  when  they  came  to  make 
the  agreement  of  appraisement.  Now  the  evidence  tends  to  show  in 
this  case  that  the  appraiser  appointed  by  the  insurance  company  lived 
at  Columbus,  Ohio,  and  that  he  was  sent  for  by  the  company  to  come 
to  the  town  of  Alexandria,  Indiana — in  another  state— to  appraise  this 
loss.  It  tends  to  show  that  he  had  previously  acted  for  this  company 
in  the  same  capacity.  It  tends  to  show  that  while  present  and  acting  as 
appraiser  he  efiFectually  dominated  and  controlled  his  co-appraiser,  that 
he  usually  had  the  last  word  and  what  he  said  was  adopted.  Now, 
there  is,  in  our  judgment,  enough  cf  this  sort  of  evidence  to  sustain  the 
verdict  of  the  jury,  and  holding  that  this  appraisement  for  this  reason 
was  invalid.  See  181  N.  Y.,  131.  But  we  do  not  care  to  rest  the 
decision  upon  that.  Referring  to  the  agreement  as  contained  in  the 
answer — after  referring  to  the  appraisers  as  **competent  and  disinterested 
persons,"  it  says:  that  they  **shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  pnd  damage."  What  does  that  expression 
mean?  Obviously  it  means  that  the  appraisers  are  to  state  separately 
the  sound  value  and  the  damage  to  each  and  fevery  article  injured  by 
the  fire — not  the  sound  value  and  the  damage  to  the  stock  of  goods 
insured,  but  to  the  articles  thereof.  Otherwise,  these  gentlemen  are  not 
appraisers  at  Al — they  are  judges;  they  constitute  a  jurj';  they  are 
arbitrators  to  determine  the  amount  of  loss  rather  than  the  particular 
injury  that  may  be  traced  to  each  and  every  article. 

Again,  if  they  are  to  determine  all  the  loss,  both  that  upon  the 
injured  articles  and  that  which  is  represented  by  no  injured  articles 
— in  other  words,  where  there  are  articles  that  are  entirely  wiped  out  of 
existence,  if  they  are  to  find  the  loss  of  stock,  to  that  extent  they  become 
tryers  of  a  question   of  fact  and  must  get  evidence.     It  is  argued  by 
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plaintiflP  in  error  that  it  would  have  rendered  their  finding  absolutel}' 
void  if  they  had  called  witnesses  before  them  or  had  investigated  other 
facts  than  those  which  their  eyes  disclosed.  Then  it  must  follow  that 
they  were  not  there  to  do  anything,  but  to  appraise  the  damage  to  the 
articles  which  were  still  in  existence.  They  undertook,  however,  in 
this  case  to  do  more:  they  did  set  forth  the  damage  to  the  articles  in 
existence  and  stated  the  amount  of  the  whole  that  they  found — stating 
a  gross  sum — and  wrote  in  their  report  that  this  included  the  articles 
totally  destroyed  by  fire — but  what  they  were  they  did  not  say — finding 
that  the  total  damage  or  loss  to  the  stock — and  not  to  the  articles— was 
twenty-six  hundred  and  some  odd  dollars,  and  they  signed  the  report 
and  went  away.  Now  that  report  was  invalid  for  the  reason  that  the 
appraisers  could  not,  by  the  process  adopted,  know  the  number,  char- 
acter, quality  or  value  of  the  articles  totally  destroyed.  The  evidence 
in  the  record  was  overwhelming  that  there  were  articles  that  were  entirely 
burned;  and  there  were  others  like  hats,  of  which  there  was  only  left  the 
piece  of  wire  that  went  around  the  rim.  These  appraisers  could  not  tell 
the  kin.i  of  goods  they  were,  what  they  were  worth  or  the  condition  they 
were  in  before  the  fire,  without  calling  for  testimony— without  inquirin^f 
of  somebody  who  knew  about  it — or  without  getting  hold  of  some  books, 
papers  or  invoices  and  arriving  at  it  by  the  best  means  possible.  We 
do  not  find  it  necessary  to  hold  that  they  had  not  power  to  do  that,  but 
we  do  hold  that  they  did  not  undertake  to  do  it  in  this  case — they  did 
nothing  which  would  enable  them  to  find  the  value  of  the  property 
totally  de.stroyed.  Further,  the  evidence  shows  beyond  doubt  that  the 
plaintiff  below  was  present  in  the  town  at  the  time  of  the  appraisement; 
that  he  had  seen  the  appraisers,  together  with  his  local  attorney,  and 
had  informed  them  that  he  had  his  books  and  papers  showing  his 
invoices  for  many  of  the  goods  which  were  in  the  store,  and  was  ready 
to  produce  them  at  any  time.  He  was  informed  by  these  appraisers  that 
when  they  wanted  him  they  would  notify  him.  He  waited  at  his  board- 
ing place  during  the  day  until  evening,  and  then  found  that  they  had 
signed  their  appraisal,  left  it  at  the  hotel  and  fled  the  town.  Now  for  that 
reason  we  think  this  verdict  was  fairly  supported  by  the  evidence, 
— because,  as  I  have  said,  this  was  not  an  appraisal. 

4.  It  is  urged  that  other  specific  conditions  of  the  policy  were 
not  complied  with  by  the  insured.  The  proofs  of  loss  are  a  part  of  the 
record  in  the  case.  We  think  the  plaintiff  furnished  proper  proofs  of 
loss.  He  furnished  them  within  sixty  days — at  least  no  complaint  is 
made  on  that  point.  They  were  sworn  to  within  sixty  day^  and  appear 
to  be  proper  on  their  face,  and  there  is  no  evidence  of  any  kind  that  the 
company  ever  objected  to  them:  on  the  contrary,  it  proceeded  to  demand, 
as  it  might  under  this  policy,  an  appraisement  of  the  property  and  the)-- 
appointed  their  appraiser  and  entered  into  the  appraisal  of  it  after  agree« 
ing  that  the  statement  of  the  appraisers  should  govern  and  is  here  insist- 
ing that  it  shall  govern. 

Second,  it  claims  that  the  defendant  did  not  submit  himself  and  his 
books  for  examination.  I  have  referred  to  what  he  was  ready  to  di) 
when  the  appraisers  were  there.  I  do  not  find  in  the  record  that  the 
company  made  any  other  demand  upon  him  at  any  other  time  to  present 
himself  or  to  bring  his  books  and  papers  for  examination;  but  he  was 
there  at  the  time  named  and  ready  and  the  appraisers  would  not  hear  him. 
Therefore  that  will  not  be  sufficient. 


Digitized  by 


Google 


VUL  CIRCUIT  COURTS.  639 

Insurance  Co.  v.  Roiiiei^. 

6.  The  next  objection  is,  that  improper  evidence  was  admitted. 
There  are  two  or  three  hundred  objections  and  exceptions  to  the  evidence 
in  this  record.  We  do  not  think  any  of  them  are  worthy  of  discussion 
except  what  I  will  refer  to  more  particularly — found  on  pages  127  and 
128.  The  plaintiff  on  the  witness  stand  testified  that  the  next  day  a'ter 
this  appraisal  was  made  he  was  at  his  attorney's  office  and  the  appraiser 
who  had  been  selected  by  him  came  in — Mr.  Pilger  by  name — and  he 
states  who  were  present  and  then  says  he  had  a  conversation  with  Pilger 
in  the  presence  of  the  witnesses  named — *'In  the  presence  of  the  parties  I 
spoke  of  there,  in  Judge  Ryan's  office,  I  asked  him  the  question  wbat  he 
meant  by  his  conduct,  and  about  deceiving  me  as  he  did." 

"Q.  In  what  respect,  referring  to  what?  A.  That  he  and  Mr. 
Boyd  had  agreed  to  send  for  me,  to  inquire  for  my  books  and  papers, 
and  which  they  did  not  do. 

"Q.  What  answer  did  he  make  then?  A.  He  said,  in  the  presence 
of  the  other  parties,  that  Mr.  Boyd,  when  he  asked  that  I  be  sent  for, 
said  to  him:  *Now,  that  is  useless;  it  won't  make  any  difference  what 
his  books  say  or  what  his  papers  indicate  or  what  person  he  would  bring 
into  this  before  us.  I  have  made  up  my  mind  not  to  give  him  a  cent 
more.'  " 

These  questions  were  all  objected  to,  and  motions  made  to  strike 
out,  which  were  overruled.  Now  that  objection  is  preceded  by  an 
objection  to  testimony  concerning  anything  that  took  place  at  the  time 
of  the  appraisal.  The  secretary  or  clerk  of  the  appraisers  was  called 
and  testified  to  some  things  which  were  said  during  the  appraisal,  and 
that  was  objected  to.  We  are  inclined  to  hold  that  that  was  competent 
evidence;  but,  when  we  come  to  the  detailing,  on  the  following  day  of 
what  one  of  the  appraisers  said  that  the  other  appraiser  had  said — we 
cannot  doubt  but  that  it  was  incompetent  to  admit  that — it  was  erroneous. 
You  could  not  impeach  this  appraisement  by  proof  of  what  these  apprai- 
sers had  said  about  it  after  they  had  finished  it.  What  they  said  about 
it  while  engaged  in  making  the  appraisal,  we  understand  would  be  com- 
petent, because  it  goes  with  the  act — it  is  a  part  of  the  act,  and  tends  to 
explain  it — and  if  anybody  heard  that  and  was  himself  called  as  a  wit- 
ness, he  might  testify  to  it;  but  after  they  had  completed  their  work  and 
been  discharged,  we  doubt  if  what  either  said  could  be  offered  in  this  sec- 
ondary manner,  and  certainly  it  is  true  that  the  plaintiff  could  not  offer 
to  prove  what  one  of  them  had  said  in  relating  what  the  other  one  said — 
that  it  too  remote.  But  while  holding  it  incompetent,  that  does  not 
dispose  of  it,  for  we  do  not  think  it  was  prejudicial.  I  have  indicated  in 
discussing  the  preceding  question,  that  lye  consider  the  record  here  as 
showing  that  this  appraisal  was  absolutely  invalid.  There  is  not  a  par- 
ticle of  evidence  to  dispute  the  claim  of  the  plaintiff  as  to  how  it  was 
made  up,  and  the  evidence  shows  plainly  and  distinctly  upon  its  face 
that  it  was  invalid,  for  the  reason  which  I  have  before  discussed,  and 
hence  all  of  this  evidence  objected  to  was  merely  incidental  and  imma 
terial. 

6.  This  brings  me  to  the  charge  of  the  court.  A  great  deal  of  this 
is  disposed  of  by  the  same  observation.  The  court  could  have  said  to 
the  jury  in  a  couple  of  lines  as  a  matter  of  law  that  this  appraisement 
was  not  properly  made  and  they  should  disregard  it.  That  would  have 
disposed  of  a  good  share  of  this  charge  and  the  objections  which  are  made 
to  it.  There  is  no  conflict  in  this  evidence;  there  is  no  question  that 
this  was  not  an  appraisement  of  the  loss  or  damage  to  this  property.      II 
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the  appraisers  attempted  to  guess  at  it  they  had  no  business  to  guess, 
because  they  were  beuud  to  ascertain  the  amount  of  loss  from  the  sources 
of  knowledge  best  attainable,  if  they  are  required  to  pass  upon  that 
question  at  all.  This  appraisement  then  was  never  made,  and  it  might 
have  been  so  treated  by  the  court,  and  undoubtedly  was  so  viewed  by 
the  jury.  Justice  would  require  that  it  be  set  aside.  Arrived  at  in  the 
manner  in  which  it  was,  it  does  not  deserve  a  moment's  consideration. 

Some  criticism  is  indulged  in  by  plaintiff  in  error  because  the  court 
has  made  use  of  certain  words  which  did  not  seem  to  be  proper;  in  other 
words,  the  court  used  a  number  of  different  words  to  express  perhaps  the 
same  thing.  It  is  said  that  the  court  referred  to  these  men,  in  describing 
what  should  be  their  qualifications,  by  saying  that  they  should  be  capable, 
qualified,  disinterested,  fit,  unbiased,  etc.,  those  all  referring  to  the  same 
thing.  They  might  be  collected  under  the  terms  in  the  policy,  as  com- 
petent and  disinterested.  The  word  **competent*'  as  used  by  the  court, 
could  not  have  referred  at  all  to  the  mere  qualifications  of  these  men. 
No  attack  was  made  by  the  plaintiff  or  by  anybody  else  upon  the  quali- 
fications of  these  appraisers.  Either  of  them  might  have  undertaken  to 
and  have  told  the  value  of  goods  like  these,  this  no  one  for  an  instant 
doubts.  The  incompetency,  or  the  interest  shown,  is  manifest  by  the 
result  of  their  work — the  fact  that  they  did  not  give  due  weight  to  the 
facts  which  would  make  for  the  one  party  and  against  the  other  and  gave 
undue  weight  to  facts  which  were  in  favor  of  one  party  and  against  the 
other,  that  would  render  them,  witbitmieT^fi^BiS  of  the  policy,  either 
incompetent  or  interested,  and  it  did  not  make  any'4^fference  which,  the 
final  result  of  it  is  to  render  their  work  invalid.  j?Se  question  to  be 
arrived  at  ultimately  is  whether  the  appraisement  was  p><^gerly  made? 
And,  as  we  have  said,  it  was  not  properly  made,  for  the  very  ij<x>d  reason 
that  these  men  did  not  undertake  to  make  an  appraisement  at  afl;  they 
simply  omitted  to  appraise,  because  they  could  not  appraise  goods  \''hich 
were  not  in  existence  without  getting  knowledge  of  those  goods  from 
some  source,  and  that  knowledge  they  did  not  have  and  did  not  seek  to 
acquire.  So  it  is  that  in  this  appraisement  they  were  either  ''incompe- 
tent** or  "interested."  If  this  was  a  disputed  question  in  the  case  it 
would  be  necessary  to  submit  it  to  the  jury — with  some  qualifications. 
I  may  say  that  we  would  not  be  inclined  to  hold  that  a  party  insisting 
upon  an  appraisal  may  repudiate  it  on  the  ground  of  the  incompetence 
of  the  appraiser  selected  by  him;  if  such  incompetence  was  known  to 
him;  but,  as  I  have  said,  the  incompetence — referring  to  the  qnalifica-  * 

tions  or  capacity — ^was  not  here  made  a  question  at  all.     Hence  it  would  \ 

have  been  sufficient  for  the  court  to  say  to  the  jury  that  this  appraisal  ; 

need  not  be  regarded  by  them,  and  therefore,  what  the  court  finally  said  i 

in  discussing  it  is  immaterial.  v 

The  other  exceptions  and  arguments  which  have  been  made  I  have  i 

not  had   time  to  notice,  but  we  do  not  regard  any  of  them  as  erro  ^ 

neons  in  the  sense  that  they  shoald  call  upon  us  to  reverse  this  judgment  * 

7.  The  parties  in  this  case  seem  to  have  been  antagonistic  in  morr 
senses  than  one,  if  we  may  judge  from  the  arguments  which  were  made 
before  us.  The  result  of  that  was  the  jury  seem  to  have  found  for  the 
plaintiff  and  did  not  pay  very  much  attention  to  what  they  found;  and, 
under  some  circumstances,  perhaps  the  court  would  be  inclined  to  favot 
such  a  result,  but  we  must  view  these  facts  as  we  find  them. 

We  have  gone  over  this  record  pretty  carefully  to  see  whether  tbr 
verdict  in  amount-  is  supported  by  the  evidence,  and  we  think  we  may 
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say  that  it  is  not.  We  find  that  the  amount  of  the  inventory  upon  which 
the  plaintiff  based  the  amount  of  goods  which  he  had  in  the  store  at  the 
time  of  the  fire — the  inventory  taken  in  I8O0,  is  $(3,208.43.  The  amount 
of  goods  which  he  thereafter  purchased  to  the  time  of  the  fiit  was 
$5,05(>.12;  included  in  these  amounts  are  $237.00  goods  returned  and 
$178.85  counted  twice,  leaving  $10,848.80  worth  of  goods  which  he  had 
either  in  the  inventory  of  January,  1895,  or  had  thereafter  purchased. 

From  the  time  of  the  inventory  of  January  1,  1895,  until  the  day  of 
the  fire  he  had  sold  goods  amounting  to  $6,500.96. 

In  arriving  at  the  cost  of  those  goods  the  plaintiff  gets  somewhat 
confused,  but  he  swears  pretty  positively — and  we  think  he  meant  it 
when  he  said  it — that  he  sold  these  goods  for  an  average  profit  of  forty 
per  cent. — ^he  placing  the  figures  so  as  to  range  from  33  1-3  per  cent,  to 
45  per  cent.,  as  the  average  profit.  He  is  then  inquired  of  what  these 
last  goods  cost  when  they  were  bought  and  he  says  $3,900,  and  after 
that  he  is  in  hopeless  confusion  as  to  how  he  arrived  at  it.  He  is  ask^d 
what  he  means  by  40  per  cent,  and  his  answer  shows  that  he  was  either 
muddled  or  never  knew.  He  says  he  arrived  at  it  by  getting  the 
amount  of  goods  sold  and  multiplying  that  by  40  per  cent.  Then,  of 
course  he  is  right  when  he  says  that  $3,900  was  the  cost — but  it  would 
make  the  rate  of  profit,  66  2-3  per  cent.  We  do  not  think  he  meant 
that;  we  think  he  meant  to  say  that  he  added  40  per  cent,  to  the  cost 
price  as  his  profit,  and  that  would  ma-ke  the  cost  price  of  the  goods  sold 
$4,643.54,  which  would  leave  $6,205.26  worth  of  goods  in  the  store  at 
the  time  of  the  fire. 

He  says  he  allows  five  per  cent,  upon  the  value  of  those  goods  then 
in  the  store  for  depreciation;  that  sfyme  of  them  were  some  years  old  and 
some  were  new.  We  see  no  reason  why  that  allowance  would  not  be 
small  enough.  That  would  leave  the  value  of  the  goods  $5,895.  From 
that,  after  the  fire,  he  raked  out  of  the  embers  and  water  goods  which 
he  says  were  of  the  value  of  $610,  v/hich  amount  he  stands  by,  although 
he  testifies  that  he  failed  to  get  that  for  them;  but  he  proposed  to  take 
that  upon  himself  and  credits  that  amount.  *  That  would  leave,  according 
to  our  figures,  $5,285  as  the  amount  of  this  loss,  of  which  the  defendant 
is  to  pay  two-sevenths  which  would  be  $1,510,  and  with  interest  from 
October  26,  to  the  first  day  of  the  term  of  court— September  18,  1897 
— would  make  the  amount  of  the  judgment  wrhich  ought  to  have  been 
rendered  in  this  case  $1,590.03 

I  should  say  that  the  amount  of  the  verdict  as  rendered  is  somewhat 
larger  than  the  amount  claimed  in  the  petition,  which  arose  probably 
from  their  computing  interest  to  a  later  date,  but  we  think  this  verdict 
can  only  be  supported  for  about  $1,590;  that  it  is  excessive  to  the  extent 
of  $420.91. 

Now  I  will  say  that  in  arriving  at  that  and  in  making  this  compu- 
tation we  have  done  so  with  some  hesitation.  It  is  possible  that  in  testi- 
fying in  this  case  that  the  amount  of  his  profit  was  40  per  cent.,  that 
the  plaintiff  has  been  honestly  mistaken  as  against  his  own  interest;  it 
may  be  that  he  did  not  mean  that  and  that  the  truth  is  that  the  cost  of 
the  goods  was  $3,900.  But  if  we  affirm  this  judgment  we  must  hold 
that  it  was  excessive  to  the  amount  of  $420.91.  We  will,  however, 
reverse  it  as  being  excessive  and  award  a  new  trial  unless  the  defei&dant 
in  error  will  remit  that  amount  and  accept  the  sum  of  $1,590.03. 

Smith  &  Baker^  for  plaintiff  in  error 

Brown  &  Geddes^  for  defendant  in  error. 

S    O.  a  D.        41 
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Pl/ucas  Circuit  Court,  January  11, 1896.] 

Brandon  v.  L.  S.  &  M.  S.  Ry.  Co. 

Scribner,  Haynes  and  King,  JJ. 

1  Conclusions  of  Witness  as  to  Convenience  or  Inconvenience  of  Doing 
CERTAisf  Work,  Incompetent. 
It  is  not  competent  for  a  witness,  having  stated  exact  facts  and  situations,  rela- 
tive to  th6  manner  of  doing  certain  work,  (moving,  loading  and  unloading 
cars)  claimed  to  be  dangerous,  to  slate  to  the  jury  wheiher  it  was  convenient 
or  inconvenient  or  how  convenient  or  inconvenient  This  is  a  fact  or  con- 
clusion for  the  jury  to  determine. 

2.  Testimony  Voi.unteered  by  Witness  Relating  to  Vcolation  of  Written 
Rule,  Incompetent  when. 

Where  a  witness  volunteers  a  statement  that  certain  acts  were  against  the  rules 
of  the  company  and  upon  further  examination  it  appears  that  the  rule  re- 
ferred to  was  a  written  rule,  and  no  violation  of  such  rule  is  charged  in  the 
petition,  the  testimony  becomes  incompetent  and  irrelevant  and  should  be 
excluded. 

3.  Recalling  Plaintiff  for  Cross-Examination  after  Plaintiff  Rests.  Not 
Error. 

After  plaintiff  had  rested,  defendant  offered  to  read  the  cross-examination  of 
Uie  plaintiff  upon  a  former  trial  of  the  same  case.  This  was  objected  to  by 
plaintiff  and  defendant  then  asked  lohave  plaintiff  recalled  for  further  cress- 
examination:  Held^  The  court  did  not  err  .in  permitting  plaintiff  to  be 
recalled. 

4.  Record  Accompanying  Second  Petition  in  Error  should  show  Pormkr 
Reversal. 

The  record  accompanying  a  petition  in  error  in  a  case  which  has  been  revieweil 
and  reversed  by  an  appellate  court,  and  remanded  for  another  lrial,should,  upon 
being  again  presented  to  the  appellate  court,  show  the  former  proceedings 
in  the  appellate  court 

Error  to  the  Court  of  Common  Pleas. 

Scribner,  J 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas  in  a  case  wherein  the  plaintiff  in  error  was  the  plaintiff 
and  the  defendant  in  error  was  defendant,  which  verdict  and  judgment 
in  the  court  of  common  pleas  were  in  favor  of  the  railway  company. 

This  action  was  commenced  in  the  court  of  common  pleas  on  March 
8,  1890.  It  was  brought  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  by  the  plaintiff"  while  in  the  service  of  the  railway 
company,  in  consequence  of  alleged  negligence  on  the  part  of  the  com- 
pany connected  with  the  movement  of  cars  in  one  of  the  elevators  used 
in  connection  with  said  railway.  The  record  shows  in  regard  to  this 
case,  that  at  the  April  term,  1890,  it  was  tried  to  a  jury  in  the  court  of 
^mmon  pleas  and  that  at  that  trial  the  jury  found  a  verdict  in  favor  of 
the  plaintiff.  Motion  for  a  new  trial  was  filed  by  the  defendant  railway- 
company,  which  was  granted  by  the  court  and  the  verdict  was  set  aside 
and  a  new  trial  ordered.  Afterwards,  at  the  September  term,  1891,  of  the 
court  of  common  pleas,  the  case  was  again  tried  to  a  jury,  and  upon  that 
second  trial  a  verdict  was  again  returned  in  favor  of  the  plaintiff.  A 
motion  for  a  new  trial,  made  on  behalf  of  the  railway  companj^  was,  in 
January,  1892,  considered  by  the  court  and  the  motion  was  overruled  and 
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judgment  rendered  upon  that  verdict  in  favor  of  the  plaintiff  and  against 
the  railway  company.  As  a  part  of  the  history  of  this  case  of  which  we 
have  knowledge,  the  railway  company  prosecuted  a  petition  in  error  in 
this  court  to  reverse  that  judgment,  and  upon  the  hearing  of  that  peti- 
tion in  error  this  court  reversed  the  judgment  of  the  court  of  common 
pleas  and  granted  a  motion  for  a  new  trial  upon  the  ground  that  the  ver- 
dict was  not  sustained  by  sufiScient  evidence.  The  record  in  this  case 
presented  here  does  not  show  that  a  proceeding  in  error  was  ever  prose- 
cuted, or  that  the  judgment  rendered  in  the  court  of  common  pleas  in 
favor  of  the  plaintiflF  at  the  time  it  was  made  was  ever  reversed,  or  that 
a  new  trial  was  ever  granted.  The  mandate  sent  back  to  the  common 
pleas  indicated  what  had  been  done  in  this  court  in  this  case,  but  it  ap- 
pears never  to  have  been  entered  upon  the  journal  of  the  court  of  com- 
mon pleas  by  the  clerk,  as  it  should  have  been  done,  and  as  was  required 
by  the  statute  to  be  done ;  but  the  journal  entry  here  proceeds  to  show 
that  in  April,  1896,  another  trial  was  had  of  the  case,  and  upon  that  trial 
the  verdict  of  the  jury  was  in  favor  of  the  defendant.  A  motion  for  a 
new  trial  by  the  plaintiff  below  was  overruled  and  a  judgment  was  ren- 
dered in  favor  of  the  defendant.  The  plaintiff  then  filed  his  petition  in 
error  in  this  court,  and  the  case  is  now  before  us  upon  the  petition  in 
error  so  presented  by  the  plaintiff  below. 

The  plaintiff  in  error,  in  the  petition  in  error,  assigns  for  error : 

**1.  That  the  said  court  erred  in  ruling  out  the  evidence  of  the  wit- 
ness, Patrick  Daugheny,  offered  at  the  said  trial  by  the  said  plaintiff,  a& 
shown  on  pages  46  and  47  of  the  bill  of  exceptions. 

**2.  That  the  said  court  erred  in  excluding  from  the  consideration 
of  the  jury  the  evidence  of  the  witness,  John  Gerkins,  as  shown  on  page 
108  in  the  bill  of  exceptions  filed  herein. 

"3.  That  the  said  court  erred  in  allowing  Mr,  Potter,  the  attorney 
for  the  defendant,  to  cross-examine  Thomas  Brandon,  the  plaintiff,  and 
introduce  the  testimony  of  the  plaintiff  as  he  did  by  such 
cross-examination  after  the  plaintiff  had  rested  his  case,  as  shown 
on  pages  136  and  137  of  the  bill  of  exceptions  filed  herein. 

**4.  That  the  said  court  erred  in  sending  the  special  finding  to  the 
jury,  as  requested  by  Mr.  Potter,  the  attorney  for  the  defendant,  and 
erred  in  instructing  the  jury  to  answer  such  findings  by  yes  or  no,  and 
erred  in  instructing  the  foreman  of  the  jury  to  sign  such  special  findings 
as  facts,  as  shown  on  page  162  of  the  bill  of  exceptions  filed  herein. 

"6.  That  the,said  judgment  was  given  for  the  said  defendant,  when 
it  should  have  been  given  for  the  plaintiff  in  error." 

Upon  the  disposition  of  this  case  upon  the  petition  in  error  filed  by 
the  railway  company,  the  case  has  been  considered"  in  all  its  material 
facts  and  was  discussed  by  the  court;  and  I  refer  to  the  opinion  delivered 
upon  that  occasion  as  stating  the  principal  facts  bearing  upon  the  acts  of 
the  parties  as  developed  by  the  testimony  and  the  view  then  taken  by 
this  court  in  considering  those  facts,  and  I  propose  to  avail  myself  now 
of  the  statement  then  made  as  furnishing  a  brief  method  of  stating  the 
facts  in  the  case  as  we  view  them : 

'*This  case  comes  into  this  court  upon  a  petition  in  error  from  the 
court  of  common  pleas.  On  April  11,  1889,  Thomas  Brandon,  plaintiff 
below,  was  in  the  employ  of  the  Lake  Shore  and  Michigan  Southern 
Railway  Co.,  as  a  laborer  in  elevator  "A,"  located  in  this  city.  His 
service  and  duties  consisted  in  assisting  in  moving,  loading  and  unload- 
ing cars  with  grain.     The  elevator  in  which  he  was  employed    was  fur 
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nished  with  bins  into  which  and  from  which  grain  was  loaded  and 
unloaded.  It  was  also  furnished  with  scales  upon  which  cars  were  run 
by  means  of  .railway  tracks,  being  loaded  from  or  unloaded  into  these 
bins.  At  the  time  at  which  the  accident  occurred  which  is  complained 
of  in  this  proceeding,  the  company  used  for  the  purpose  of  moving  its 
cars  upon  the  scales  to  be  loaded,  and  for  the  purpose  of  removing  the 
loaded  cars  from  the  scales  and  to  place  thereon  other  cars,  a  rope  and 
certain  tackle  which  was  operated  by  steam  power.  There  was  a  drum 
or  capstan,  or  cylinder,  whichever  it  may  be  called,  located  in  the  eleva- 
tor near  these  scales.  This  drum  or  capstan  was  set  in  motion  and  w.  ^ 
caused  to  revolve  by  steam  power,  and  a  large  and  heavy  rope  was  wound 
around  this  capstan  or  drum,  and  on  to  the  end  of  it  was  a  large  hook 
which  was  attached  to  the  car,  either  where  a  single  car  or  more  than  one 
was  to  be  moved.  This  rope  was  coiled  several  times  around  the  drum, 
and  at  a  certain  time  a  signal  would  be  given  to  the  engineer  to  start  the 
drum  or  capstan  and  put  it  in  motion ;  and  that  being  done,  the  drum 
being  put  in  motion,  a  man  would  take  hold  of.  the  rope  and  walk  along 
in  the  proper  direction,  to  manage  it,  and  the  drum  so  revolving,  with  the 
rope  coiling  about  it,  and  a  hook  at  one  end  attached  to  the  car,  would 
put  the  car  in  motion  and  move  it  towards  the  scales.  Upon  reaching 
these  scales  the  forward  car,  the  one  which  was  intended  to  be  placed 
upon  the  .scales  for  the  purpose  of  being  loaded,  would  be  caused,  by  the 
force  or  motive  power  imparted  to  it,  to  come  in  contact  with  the  loaded  , 

car  upon  the  scales,  and  by  force  of  the  contact  and  collision  would  force 
the  loaded  car  off  the  scales  upon  the  track  before  it,  and  the  forward  i 

loaded  car  of  the  moving  train  or  string  of  cars  would  be  thus  forced  I 

upon  the  scales,  and  there  stop,  a  man  being  there  to  keep  it  from  running 
off  the  scales  by  the  use  of  a  block  or  some  such  apparatus.    This  | 

method  of  moving  empty  cars  from  the  scales,  and  forcing  the  loaded  , 

cars  upon  the  scales,  had  been  in  use  for  some  considerable  period  of 
time.  Prior  to  that,  horse-power  was  used — prior  to  the  adoption  of 
steam  power.  Horses  had  been  attached  or  hitched  to  the  rope,  and  by 
a  proper  movement  upon  the  part  of  the  horses  the  empty  cars  would  be  ' 

forced  against  the  loaded  car,  and  the  loaded  car  driven  off,  and  the  empty 
cars  would  then  be  placed  in  position  on  the  scales  for  the  purpose  of 
loading. 

The  plaintiff  below,  Mr.  Brandon, had  beea  in  this  service  perhaps  ten 
or  twelve  years,  and  during  a  considerable  portion  of  that  time  engaged  in 
the  work  about  the  elevator,  and  employed  in  the  work  of  placing  cars 
on  the  elevator  scales  for  loading  and  unloading,  for  several  years. 

On  April  11,  1889,  the  date  I  have  already  mentioned,  a  loaded  car 
was  standing  on  the  scales.      It  was  desired  to  remove  that  car  from  the  i 

scales  and  place  another  car  thereon  for  the  purpose  of  being  loaded.  ' 

Four  empty  cars  were  there;  the  men  were  at  their  proper  places;  the 
hook  of  this  rope  was  attached  to  the  second  car  from  the  front  or  in  I 

advance,  and  the  scales,  I  should  say,  were  located  at  the  north  end  or  ^ 

north  part  of  the  elevator  building.  The  cars  were  moving  from  the 
southern  portion  of  the  building  northward  along  the  track,  and  the 
loaded  car  was  standing  upon  the  scales  at  what  was  known  as  bin  "B." 
The  four  cars,  coupled  together,  were  brought  forward  for  the  purpose  of  I 

being  sent,  in  the  manner  I  have  mentioned,against  the  loaded  car.  The 
hook  in  the  rope  was  attached  to  the  second  car;  the  rope  was  properly 
adjusted  around  the  drum ;  the  proper  signal  was  given ;  steam  was 
applied,  and  the  cars  were  set  in  motion  and  moved  towards  the  scales, 
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and  were  moving  about  as  fast  as  a  man  could  walk,  but  not  a  fast 
walk. 

As  the  advanced  car  approached  the  scales,  Mr.  Brandon — who  with 
his  fellow  laborers  was  at  that  time  properly  attending  to  his  duties — 
stepped  in  between  the  first  car  and  the  second  car,  to  uncouple  them. 
The  slack  of  the  cars  was  necessarily  taken  up  by  reason  of  the  fact  that 
the  hook  and  rope  were  attached  to  the  second  car  and  they  were  being 
propelled  northward  towards  the  loaded  car  by  means  of  this  attachment 
and  the  application  of  steam  power  to  the  drum.  One  of  the  other  men 
moved  forward  to  go  in  and  make  the  coupling ;  but  Mr.  Brandon  was 
nearer  and  succeeded  in  getting  into  position  first.  It  seems  that  the 
pin  stuck,  or  did  not  readily  come  out  from  the  drawbars.  The  advanced 
car  came  into  collision  with  the  loaded  car  upon  the  scales,  and  by  forge 
of  that  collision,  of  course,  rebounded  and  was  forced  backward. 

In  some  way,  Mr.  Brandon's  hand  and  arm  were  caught  between 
the  dead  woods,  and  were  injured.  It  is  to  recover  for  that  injury  that 
he  brings  this  action.  In  the  court  of  common  pleas  he  recovered  a 
verdict,  upon  which  judgment  was  rendered,  and  this  action  was  brought 
here  by  the  company  to  reverse  that  judgment,  mainly  upon  the  ground 
that  the  verdict  was  not  sustained  by  sufficient  evidence. 

The  facts  are  still  further  elaborated  in  the  conclusion  of  the  opin- 
ion, which  is  : 

**We  have  carefully  looked  through  this  record,  with  an  anxious 
desire  to  do  exact  justice  in  the  case,  but  we  are  unable  to  see  our  way 
clear  in  the  discharge  of  our  duty,  to  permit  this  judgment  to  stand,  and 
the  order  will  be  that  the  judgment  is  reversed  and  the  verdict  set  aside, 
as  not  supported  by  sufficient  evidence,  and  the  cause  remanded  for  a 
new  trial." 

The  record  in  this  case  is  made  up  largely — to  a  considerable  extent, 
at  least — of  the  testimony  adduced  upon  the  former  hearing,  but  there 
is  some  additional  testimony  carried  into  the  record.  We  are  unable  to 
discover  in  the  record  anything  to  lead  us  to  conclude  that  the  judgment 
upon  the  present  hearing  should  be  in  any  respect  different  from  that 
rendered  upon  the  former  hearing  of  the  petition  in  error. 

There  are,  however,  some  additional  matters  assigned — or,  rather, 
presented — as  bearing  upon  the  case,  set  out  in  the  petition  in  error, 
which  I  have  read,  and  to  which  I  will  call  attention. 

It  is  suggested  in  the  brief  filed  by  counsel  for  the  plaintiff  in  error, 
in  the  first  place,  that  he  ought  to  be  permitted  to  intervene  in  this  par- 
ticular: "We  contend  that  the  first  ground  of  error  is  well  taken.'* 
That  ground  is  "that  the  court  erred  in  ruling  out  the  evidence  of  the 
witness  Patrick  Daugheney,  etc."  And  it  is  said  here  (in  the  brief)  that 
•*the  witness,  Daughf  ney,  the  record  shows,  was  experienced  in  his  busi- 
ness, and  he  was  simply  asked  to  give  his  opinion  upon  a  given  state- 
ment of  facts  on  a  point  within  his  experience,  and  which  is  always 
proper.    This  error  was  prejudicial  to  plaintiff's  rights." 

I  will  here  refer  to  the  evidence  briefly.  The  record  shows  this 
action  on  the  part  of  the  court.  Mr.  Daugheney  was  a  witness  upon  the 
stand,  introduced  by  the  plaintiff*,  and  he  was  asked  these  questions: 

"Q.    What  was  it  you  were  told  to  do  ?  "  ' 

(In  this  examination  the  witness  is  testifying  to  matters  occurring  at 
the  time  of  the  accident.)  He  answers:  "As  soon  as  it  would  hit  this 
car  that  was  loaded,  to  take  the  hook  off*,  take  off  the  rope — he  gave  the 
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signal/'     (That  is,  he  was  asked  to  describe  the  method  of  transacting 
this  business,  and  he  made  that  reply.) 

"Q.  What  was  the  fact  as  to  whether  you  took  the  rope  off,  after, 
or  not,  as  it  hit  the  loaded  car?  A.  I  could  take  it  off  after  it  hit 
another  car,  but  not  with  the  other  men  on  it — the  minute  it  slacked  I 
could  take  it  off  quick. 

**Q.  You  spoke  about  a  backwards  and  forward  motion  that  these 
cars  had,  how  long  did  that  last?     A.     Well,  it  didn't  last  much. 

*'Q.  What  effect,  if  any,  did  this  rope,  operating  there  in  connec- 
tion with  these  pulleys,  have  upon  the  convenience  of  getting  up  and 
down  alongside  of  the  track  there  between  the  cars  and  the  side  of  the 
elevator?" 

"  Mr.  Potter:  I  object  to  that;  I  think  that  he  might  describe  the 
space  and  the  conditions,  and  how  it  operated,  but  it  is  not  for  him  to 
give  his  opiition  about  it. 

*'Mr.  Hamilton  :     I  want  his  experience,  I  don't  want  his  opinion. 

"Mr.  Potter :     I  object  to  it. 

"Mr.  Hamilton :  Our  contention  is,  that  this  was  a  dangerous  place 
for  that  sort  of  business. 

"The  Court :  The  witness  has  described  to  the  jury  the  space  that 
there  was  there  between  the  car  and  the  platform,  and  I  believe  he  called 
attention  to  the  fact  that  the  rope  was  on  the  ground,  or  near  the  ground; 
that  they  had  to  step  over  it,  etc.  It  seems  to  me  that  it  is  for  the  jury 
to  determine  from  the  evidence  as  to  the  convenience  or  inconvenience 
of  it." 

The  objection  was  sustained,  and  counsel  below  excepted. 

Now  it  appears  to  us  that  the  court  was  right  in  this  ruling.  It  was 
not  for  the  witness  to  state  to  the  jury  whether  it  would  be  convenient 
or  inconvenient,  or  how  convenient  or  inconvenient  it  would  be  for  a 
man  engaged  in  this  work  to  pass  over  the  ground  upon  which  these 
cars  were  being  moved,  or  this  ropfe  was  being  used..  The  witness 
could,  as  he  did,  state  to  the  jury  the  exact  situation  there ;  by  stating 
ihe  facts  and  situation,  he  could  enable  the  jurors  to  determine  whether 
or  not  it  was  convenient  or  inconvenient  to  pass.  We  think,  therefore, 
that  the  court  committed  no  error.  Besides,  I  might  suggest  that  the 
record  discloses  no  offer  on  the  part  of  counsel  for  the  plaintiff  to  prove 
anything ;  he  simply  asks  the  question  as  to  whether  it  was  convenient 
or  inconvenient,  and  the  court  holds  that  that  is  a  question  for  the  jury, 
and  the  witness  had  been  permitted  to  state  the  facts  surrounding,  and 
the  counsel  excepts  and  leaves  it  there. 

The  next  objection  relates  to  the  testimony  of  John  Gerkins,  and 
the  counsel  in  his  memorandum,  says:  ** We  contend  that  the  second 
ground  of  error  is  well  taken  for  the  reason  that  the  evidence  was 
simply  in  proof  of  facts  that  tended  to  prove  negligence,  even  to  the 
extent  of  violating  the  written  rules  of  the  company  as  posted  and  pub- 
lished." The  assignment  of  error  is:  **That  the  said  court  erred  in 
excluding  from  the  consideration  of  the  jury  the  evidence  of  the  wit- 
ness, John  Gerkins,  as  shown  on  page  108  in  the  bill  of  exceptions 
filed  herein."  Mr.  Gerkins  was  a  witness  called  by  the  plaintiff,  and,  in" 
the  course  of  his  cross-examination,  on  page  105  of  the  recprd,  tuis 
appears : 

"Q.  You  have  no  present  recollection  of  seeing  ihem  butt  a 
j^j^ded  car  off  by  running  empty  cars  down  against  it?.  A.  If  they 
did   ^^  ^^^  done  by  mistake ;  it  wa.sn't  allowed. 
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"Q.  I  am  not  asking  you  that,  I  am  asking  you  this :  have  you 
any  recollection  during  the  fourteen  years  of  your  service  there,  of  see- 
ing it  done  that  way  ?  A.  I  think  I  saw  such  things  when  it  was  done, 
but  it  wasn't  allowed ;  where  it  was  done  in  case  that  they  couldn't 
help  it,  something  like  that. 

**Q.     You  say  it  wasn't  allowed?    A.     No,  it  was  against  the  rule. 

**Q-  Against  the  rules?  A.  To  bump  the  car  off  the  scale — 
enti:  e.y. 

'  Q.  Who  established  that  rule?  A.  It  was  a  Lake  Shore  rule 
from  headquarters, 

"Q.  Did  you  ever  see  such  a  rule  as  that  ?  A.  They  never  showed 
me  the  rules,  but  W.  L.  Stowe  brought  the  rules  there;  yes,  I  saw 
the  rules  there  ;  that  no  car  should  be  bumped  off  the  scale;  W.  L.  Stowe 
brought  the  rules  there. 

"Q.  When  did  you  see  that  rule  ?  A.  That  was  a  good  while 
ago,  because  the  scales  used  to  have  to  be  in  repair. 

'*Mr.  Potter:  He  has  spoken  of  a  rule  here.  There  is  no  charge 
made  here  or  complaint ;  this  is  the  first  time  I  have  heard  anything  of 
that  kind,  and  was  a  remark  made  by  the  witness,  and  was  not  in  response 
to  an  interrogatory  put  by  Mr.  Hamilton.  It  seems  now  that  this  rule 
was  a  printed  rule.  I  think  that  the  whole  subject  is  incompetent  and 
irrelevant,  and  ask  to  have  it  removed  from  the  jury. 

*'Mr.  Hamilton :  I  object  to  that.  It  has  all  been  brought  out  by 
the  gentlemen. 

*' Mr.  Potter:  It  is  purely  a  matter  volunteered  by  the  witness. 
There  is  no  complaint  that  any  rules  of  the  company  have  been  violated 
in  that'  regard." 

And  the  statement  of  Mr.  Potter  is  true ;  the  petition  makes  no  alle- 
gation on  that  score. 

*'Mr.  Hamilton :  The  objection  I  make  is,  that  this  matter  has  been 
brought  out  by  himself,  I  am  not  talking  about  whether  it  is  relevant 
or  irrelevant — I  didn't  ask  him  about  the  rule,  but  my  friend  pushed  the 
inquiry  as  to  the  practice  of  butting  those  cars  off,  which  he  said  never 
existed,  and  then  he  draws  out  this  rule." 

The  controversy  is  pursued  there  for  a  time,  and  finally  the  court 
says  this  : 

**The  question  arose  in  this  way:  In  answer  to  a  question,  the 
witness  volunteered  the  statement  that  that  was  against  the  rule — of 
course  it  didn't  appear  at  that  time  what  rule  was  in  the  mind  of  the 
witness,  or  what  regulation  he  referred  to,  or  anything  about  it.  I  take 
it  that  the  counsel  for  the  defense  had  a  right  to  wait  until  he  had  a 
chance  to  examine  the  witness  and  refer  to  this  matter.  Now,  on  cross- 
examination,  the  witness  testified  that  what  he  meant  was  that  it  was  a 
rule  of  the  Lake  Shore  company,  the  defendant  in  this  case,  and  that 
that  rule  was  in  writing.  It  seems  to  me  that  defendant  had  a  right  to 
wait  uutil  it  was  developed  what  the  witness  meant  by  this  statement, 
before  he  asked  that  it  be  excluded.  I  don't  know  what  the  effect 
would  be  in  this  case  one  way  or  the  other  under  the  issues.  The  wit- 
ness volunteered  the  statement ;  it  was  not  in  response  to  the  question. 
And  in  explanation  of  this  statement,  on  cross-examination,  that  the 
witness  attempted  to  give  of  .the  statement  made  on  direct  examination, 
he  has  spoken  of  the  written  rules  of  the  Lake  Shore  Company  in  refer- 
ence to  the  handling  of  these  cars.  They  have  not  had  any  notice  of 
anything  of  that  kind,  Qud  I  think  the  motion  should  be  sustained." 
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We  think  the  court  was  right  in  this  The  witness  in  the  course  of 
his  cross-examination,  made  a  statement  to  the  effect  that  to  do  a  thing 
that  the  witness  was  asked  whether  he  had  ever  seen  done,  in  a  general 
way,  said  that  he  had  seen  the  loaded  cars,  standing  on  the  scales  butted 
off,  but  that  it  had  been  against  the  rules  to  do  that,  and  he  is  inquired 
of  as  to  what  rules  he  had  reference  and  what  was  the  rule.  On  cross- 
examination,  counsel,  seeking  to  ascertain  what  the  matter  was  that  the 
witness  was  talking  about,  at  the  very  moment  it  is  disclosed  that  it 
relates  to  a  printed  rule  of  the  company,  that  the  witness  had  seen 
posted  along  the  line  of  the  track — counsel  promptly  moves  to  exclude 
that  statement,  for  the  reason  that  I  have  read,  and  the  court  sustains  it; 
and  we  certainly  think  the  court  was  right  in  the  ruling  that  it  made  in 
that  respect. 

The  third  objection  is,  as  to  the  action  of  the  court  in  permitting 
counsel  for  the  defendant,  after  the  plaintiff  had  closed  his  case,  to  recall 
the  plaintiff  for  the  purpose  of  cross-examination.  Immediately  after 
the  plaintiff  had  rested,  Mr.  Potter,  counsel  for  the  company,  said:  **  I 
want  to  read  the  cross-examination  of  Mr.  Brandon,  on  the  former  trial 
of  this  case  as  a  part  of  his  cross-examination  on  this  trial. 

"Mr.  Hamilton :     I  object  to  that. 

"Mr.  Potter:  Then,  if  you  object,  I  will  recall  Mr.  Brandon  for 
further  examination  and  put  him  on  the  stand.'* 

The  plaintiff  was  recalled,  and  a  further  examination  was  had,  and 
he  made  his  statement,  and  we  can  see  no  substantial  grotind  for  object- 
ing to  this  being  done.  Certainly  it  is  a  common  practice  for  counsel, 
and  permitted  by  the  courts,  to  recall  a  witness  at  almost  any  stage  of 
the  case,  for  the  purpose  of  cross-examination,  particularly  where  it  is 
desired  to  contradict  a  statement  of  a  witness  who  has  testified  by  the 
evidence  of  other  parties.  Now  here  the  witness  recalled  was  the  plain- 
tiff in  the  action.  It  is  a  common  practice,  and  we  think  sanctioned  by 
the  rules  of  law. 

Now  then,  there  was  a  further  objection :  That  the  court  permitted 
a  special  finding  in  the  case  to  be  submitted  and  answered  by  the  jury. 
These  interrogatories  were  submitted  to  the  jury  upon  the  application  of 
the  defendant  below. 

The  first  was:  "Did  the  plaintiff  know  of  the  fact,  at  the  time  he 
stepoed  in  to  uncouple  the  cars,  that  there  was  a  loaded  car  upon  the 
scale  track  to  be  moved  off  of  the  scale  by  other  cars  being  pushed  or 
moved  against  it?*'    And  the  answer  returned  by  the  jury  was  **Yes.'* 

**2.  Was  the  plaintiff  familiar  with  the  method  and  manner  in 
which  cars  were  moved  in  said  elevator  and  off  the  scales  ?    A.    Yes. 

'*3.  Did  the  plaintiff  in  attempting  to  draw  the  pin,  know,  or  could 
he  have  known  by  the  exercise  of  ordinary  care  on  his  part  in  the  per- 
formance of  his  service,  of  the  danger  of  having  his  hands  or  arms 
caught  between  the  deadwoods  of  the  moving  cars  when  the  same  came 
together  ?    A.    Yes. 

''4.  Was  the  plaintiff  himself  negligent,  and  if  so,  did  such  negli- 
gence or  want  of  proper  care  on  his  part  cause  or  contribute  proximately 
or  immediately  to  produce  the  injury  of  which  he  complained?  A. 
Yes." 

Well,  the  statute,  as  it  seems  to  us,  expressly  provides  that  this  may 
be  done.  In  point  of  fact,  the  requirement  is  imperative,  where  the 
interrogatories  submitted  are  relevant  and  pertinent  to  the  issues  to  be 


Digitized  by 


Google 


VIII.  aRCUlT  COURTS.  649 

Smith  v.  M^jor  et  al. 

tried,  and  we  think  these  questions  bear  directly  on  the  question  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  below. 

Now  this  covers  all  the  grounds  assigned  for  error  in  the  petition  in 
error  and  we  fail  to  find  that  the  record  discloses  any  error  in  these  pro- 
ceedings, and  the  judgment  therefore  will  be  afiSrmed. 

Hamilton  &  Ford,  for  plaintiff  in  error. 

E.  D.  Pottery  Jr.  ^  for  defendant  in  error. 


MAYORS. 

[Lucas  Circuit  Court.] 
Spribner,  Havnes  and  King,  JJ. 

WitLiAM  F.  Smith  v.  Guy  G.  Major  ^t  au 

1,  Mayor  has  no  Authority  to  Revoke  License  Granted  by  Counch,. 

A  mayor  has  no  authority  to  revoke  a  license  (for  a  concert  saloon)  granted  by 
city  ordinance,  upon  the  mere  complaint  of  a  citizen  or  citizens  that  the 

?lace  is  disorderly,  and  to  send  a  policeman  there  to  break  up  the  business, 
he    city,   therefore,  is  not  responsible  for  such  unwarranted  act  ol  the 
mayor. 

2.  No  Action  Lies  to  Recover  License  Money—Oni^y  Ci«aim  is  for  Damages. 

And  a  petition  seeking  to  recover  from  a  mayor  the  license  monej  paid,  states 
no  cause  of  action.  The  plaintiff's  remedy,  if  he  has  any,  is  against  the 
mayor  for  an  unlawful  and  unwarranted  interference  with  his  business. 

8.  Mayor  Personai,i,y  Liabi^e  for  Unwarranted  Interference. 

There  would  be  no  responsibility  for  interfering  with  such  business  if  it  was 
being  conducted  in  an  illegal  or  disorderly  manner,  justifying  interference  of 
the  public  authorities.  But  if  the  mayor,  without  proper  cause,  attempted  to 
exercise  the  authority  of  a  mayor  and  directed  the  police  authorities  to  close 
the  business  or  interfere  with  the  manner  of  its  being  conducted,  he  is 
responsible,  just  as  any  citizen  would  be  responsible  for  interfering  with  the 
conduct  of  any  private  business. 

4.  Measure  of  Damages  is  not  License  Money  Paid,  but  Injury  to  the 
Business. 
The  ineasure  of  damages  in  such  case  would  be  such  damages  as  the  party  may 
have  sustained  by  such  unwarranted  interference,  not  for  the  license  money 
which  has  been  paid  into  the  city  treasury. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

SCRIBNER.  J. 

This  is  a  proceeding  in  error  to  reverse  a  judgment  rendered  by  the 
court  of  common  pleas  in  favor  of  the  defendants  in  error  against  the 
plaintiflF  in  error  in  an  action  brought  by  the  plaintiff,  Smith,  against 
the  defendants.  The  case  was  disposed  of  in  the  court  of  common  pleas 
upon  several  demurrers  by  the  defendants,  to  the  amended  petition  of 
the  plaintiff.  The  plaintiff  in  his  amended  petition,  set  out,  in  the  first 
place,  the  existence  of  the  city  of  Toledo  as  a  municipal  corporation  and 
avers  that  the  defendant,  Guy  G.  Major,  was,  and  is  the  mayor  of  said 
city.  There  was  further  set  out  an  ordinance  of  the  city  of  Toledo. 
passed  on  November  22,  1889,  which  is  as  follows: 

•'Section  1.  Be  it  ordained  by  the  common  council  of  the  city  of 
Toledo  that  sec.  272,  of  the  Revised  Ordinances  of  the  city  of  Toledo, 
be  amended  so  as  to  read  as  follows : 
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'^Section  272.  Every  person  keeping  a  saloon  within  the  limits  of 
the  city  of  Toledo,  who  shall  give  or  permit  to  be  given  within  th^ 
building  where  such  saloon  is  kept  or  connected  therewith,  any  show, 
exhibition,  musical  performance  or  concert,  shall  be  required  to  pay  as  a 
license  fee  for  such  show,  exhibition,  musical  performance  or  concert  by 
him  given,  or  permitted  to  be  given  within  such  building,  or  building 
adjoining  such  saloon  or  connected  therewith,  the  sum  of  one  hundred 
dollars  for  one  year,  and  no  license  shall  be  issued  for  less  period  than 
one  year." 

The  plaintiflf  then  avers  that  **on  September  5,  1893,  said  plaintiff 
intending  to  avail  himself  of  the  franchises,  licenses  and  privileges 
intended  to  be  conveyed  by  the  terms  of  Art.  272,  of  said  ordinance  on 
such  persons  as  should  pay  for  and  receive  a  license  in  pursuance  of  sec. 
272,  of  said  ordinance,  applied  to  the  said  Guy  G.  Major,  the  required 
fee  for  the  same  by  the  terms  of  sec.  272,  of  said  ordinance,  to-wit,  the 
sum  of  $100,  and  thereupon  the  aforesaid  Guy  G.  Major,  acting  in  the 
capacity  of  mayor  of  said  city,  received  from  this  plaintiff  the  sa\(d  sum 
of  $100  and  paid  the  same  into  the  city  treasury  of  said  city,  and  there- 
upon issued  to  this  plaintiff  a  paper  writing  and  license  by  virtue  of  sec. 
272,  of  the  aforesaid  ordinance,  of  which  the  following  is  a  copy, 
to-wit : 

*No Mayor's  Ofl&ce. 

"Toledo,  Ohio,  Sept.  6,  1898. 
*'Mr.  William  F.  Smith  is  hereby  licensed  to  have  saloon  concerts 
tor  one  year  from  date  within  city  limits,  and  has  paid  one  hundred 
dollars, 

"Guy  G.  Major,  Mayor." 

Then  the  plaintiff  says  that  "On  September  5,  1898,  plaintiff  under 
and  in  pursuance  of  the  license  aforesaid,  went  to  a  great  expense,  to- 
wit,  the  sum  of  $40.00,  in  fitting  up  his  saloon  room  in  order  to  con- 
duct such  concert  business  and  started  to  and  did  conduct  the  same  up 
to  and  including  Januarj^  24,  1894,  and  on  said  day  a  policeman  of  said 
city  of  Toledo,  acting  in  such  capacity  and  under  the  instructions  of  said 
Guy  G.  Major,  served  upon  the  plaintiff  a  paper  writing,  a  copy  of  which 
is  as  follows :"  •  , 

He  then  sets  up  the  paper,  subscribed  by  tlue  mayor  in  his  capacity 
as  such,  in  which  the  plaintiff  is  notified  that  said  license  is  revoked  by 
him  as  mayor.  And  then  he  says  that  thereupon  the  plaintiff  was  pre- 
veiiied  by  certain  policemen  of  the  city,  acting  under  the  authority  of 
the  mayor  and  by  virtue  of  the  revocation,  as  it  is  said  here,  of  his  li- 
cense, interfered  with  the  plaintiff  and  compelled  him  to  discontinue  his 
saloon  concerts,  and  he  says  that  he  was  thereby  prevented  from  con- 
ducting the  business  which  he  had  been  licensed  to  conduct,  and  then  he 
says:  **That  no  part  of  the  license  fee,  paid  as  aforesaid  for  the  privi- 
lege of  conducting  the  said  concert  business  by  plaintiff  has  ever  been 
returned  or  paid  back  to  him,  although  he  has  repeatedly  demanded 
payment  of  the  same  from  the  defendants."  And  he  says :  "By  reason 
of  the  foregoing  the  plaintiff  claims  a  judgment  against  the  defendants 
in  the  sum  of  one  hundred  dollars." 

It  is  averred  in  the  petition  that  the  money,  so  paid  by  him  to  the 
mayor  for  his  license,  has  been  paid  into  the  treasury  of  the  city  of  To- 
ledo. Now  the  question  is — and  the  sole  question — do  the  facts  staled 
in  this  petition  constitute  a  cause  of  action  against  the  defendants,  or 
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either  of  them  ?  It  will  be  observed  that  it  is  nowhere  stated  or  claimed 
that  the  city  in  any  way  or  any  of  its  subordinates,  by  virtue  of  the  ac- 
tion of  the  council,  or  in  any  other  manner,  interfered  with  this  business 
of  the  plaintiff  in  any  particular ;  but  the  allegation  is  that  it  was  the 
mayor,  claiming  to  act  in  his  oflSicial  capacity  as  mayor  of  the  city,  who 
revoked  the  license  and  interfered,  with  the  assisiance  of  a  policeman,  in 
preventing  the  plaintiff  from  carrying  on  his  business  under  the  license. 

It  appears  to  us,  from  the  facts  as  stated,  that  the  mayor  had  no 
power  or  authority  to  revoke  that  license.  There  is  no  provision  of  the 
statute  cited  whereby  the  mayor  is  invested  with  any  such  power.  The 
council  passed  an  ordinance  authorizing  the  license  to  be  given  upon 
payment  of  the  sum  of  one  hundred  dollars.  The  mayor  was  author- 
ized to  issue  the  license  upon  the  payment  of  such  sum  ;  but  it  is  no- 
where provided  that  the  mayor  may  revoke  the  license  which  he  has 
given  and  forbid  the  plaintiff  from  carrying  on  his  business.  The  coun- 
cil has  not,  in  any  manner,  so  far  as  this  petition  shows,  taken  any  steps 
in  the  premises;  they  have  not,  by  resolution  or  otherwise,  directed  the 
police  authorities  nor  the  mayor  of  the  city  to  interfere  or  interrupt 
or  prevent  the  plaintiff  from  carrying  on  his  business.  The  mayor  is 
not,  by  virtue  of  his  ofiSce  as  mayor,  authorized  to  interfere  or  intervene 
and  prevent  a  man  from  carrying  on  his  business.  And  as  for  the  revo- 
cation paper,  the  notice,  showing  an  attempt  upon  the  part  of  the  mayor 
to  revoke  his  authority,  upon  the  ground  that  complaint  is  made  to  him 
as  to  the  manner  in  which  plaintiff  is  condticting  his  business,  no  doubt, 
in  a  proper  proceeding,  instituted  by  proper  authority,  if  the  plaintiff 
was  conducting  a  disorderly  place,  steps  might  be  taken  under  the  ordir 
nance  of  the  city  to  repress  such  disorders  as  might  appear  to  be  charge- 
able to  the  plaintiff;  but  the  mayor,  upon  the  mere  complaint  of  a  citi- 
zen or  citizens,  that  the  place  is  disorderly  or  disreputable,  has  no 
authority  to  send  a  notice  to  the  party  that  his  license  is  revoked  or  with- 
drawn and  to  send  a  policeman  there  to  break  up  his  business,  and  for 
such  an  act  authorized  on  the  part  of  the  mayor,  we  cannot  understand 
how  the  city  can  be  held  responsible. 

The  petition,  therefore,  shows  no  cause  of  action  against  the  city,  as 
it  appears  to  us,  and  the  demurrer  of  the  city,  therefore,  for  that  reason 
if  for  no  other,  was  properly  sustainedr 

Now  as  to  the  mayor  himself;  the  proceeding  being  brought  for  the 
purpose  of  recovering  from  the  mayor  the  sum  of  money  which  had  been 
paid  for  the  license  and  which  he  had  paid  into  the  treasury  of  the  city, 
it  hhows  no  cause  of  action  against  the  mayor.  The  mayor  is  authorized 
to  issue  the  license,  upon  payment  of  a  certain  sum  of  money.  It  ap- 
pears from  the  petition  that  the  money  has  been  paid  and  the  license  has 
been  issued,  and  the  mayor  has  paid  the  money  into  the  treasury  of  the 
city.  He  has  not  got  the  money  and  he  is  not  responsible  for  it.  He 
cannot  be  called  upon  to  return  the  money  which  has  been  paid  for  the 
license.  The  remedy  of  the  plaintiff,  if  he  have  any,  as  against  the 
mayor,  is  for  an  unwarranted  and  unauthorized  interference  with  the 
business  he  was  carrying  on. 

Of  course  there  would  be,  perhaps,  no  responsibility  for  interfering 
with  the  business  if  the  plaintiff  was  in  fact  conducting  it  in  any  illegal 
or  disorderly  manner,  justifying  the  interference  of  the  public  authori- 
ties with  the  conduct  of  the  business.  But  if  the  mayor,  without  proper 
cause,  attempted  to  exercise  the  authority  of  a  mayor  and  directed  the 
police  authorities  to  close  the  business  and  interfere  with  the  manner  of 
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its  being  conducted,  he  is  responsible  for  such  unwarranted  interference 
just  as  any  citizen  would  be  responsible  for  interfering  with  the  conduct 
of  any  private  business  of  any  citizen  of  the  municipality.  But  what 
would  he  be  responsible  for?  For  the  damages  that  the  party  may  have 
sustained  by  such  unwarranted  interference  in  the  conduct  of  his  busi- 
ness ;  not  for  the  money  which  has  been  paid  into  the  treasury  of  the 
city  for  this  license,  but  for  the  damages  which  had  been  sustained  by 
the  citizen  in  consequence  of  unlawful  interference  with  the  conduct  of 
his  business,  whether  it  was  done  by  a  mayor  pT  a  mere  private  citizen. 

There  is  no  allegation  in  this  petition  of  any  damage  sustained,  ex- 
cept in  a  general  way ;  no  facts  are  shown  which  would  constitute  any 
special  damage ;  the  plaintiff  simply  asks  to  recover  back  his  $100,  or 
such  portion  of  it  as  would  cover  the  unexpired  term  for  which  he  had 
been  licensed  to  carry  on  the  business.  It  appears  to  us,  therefore,  thai 
there  was  no  error  in  the  proceedings  of  the  court  of  common  pleas  in 
sustaining  the  demurrer  and  rendering  judgment  thereon  in  favor  of  the 
city  and  of  the  defendant.  Major. 

The  judgment  will  be  afiSrmed. 


DIVORCE. 

[  Lucas  Circuit  Court,  January  24, 1896.] 
Scribner,  Haynes  and  King,  JJ. 

Margaret  Clowry  v.  Thomas  Clowry. 

1.  Insanity  of  Either  Party  Rbndrrs    Court    Powbri«bss  to    Adjudge 
Divorce. 

Where  it  appears  in  a  divorce  proceeding,  that  one  of  the  parties  to  the  suit, 
especially  the  defendant,  is  insane,  the  power  of  the  court  to  adjudge  a  divorce 
is  entirely  gone. 

2.  Action  of  Court  in  Dismissing  such  Suit  Subject  to  Review  is  a  Final 
Judgment. 

The  action  of  the  court  of  common  pleas  in  dismissing  a  petition  for  divorce  on 
the  ground  that  the  defendant  is  an  insane  person  is  subject  to  review  upon 
appeal  or  error.  Such  action  is,  in  one  sense,  a  final  hearing  of  the  case, 
though  not  a  final  hearing  of  the  ground  alleged  for  divorce. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  county. 

Scribner,  J. 

This  is  a  petition  in  error,  by  which  the  plaintiff  in  error  seeks  to 
reverse  the  judgment  of  the  court  of  common  pleas  in  a  case  brought  in 
that  court  for  divorce,  the  court  of  common  pleas,  upon  the  showing 
made  in  the  record,  having  refused  to  proceed  with  the  consideration  of 
the  case. 

It  appears  by  the  record  that  the  plaintiff  filed  her  petition  for 
divorce,  setting  out  the  marriage  of  the  parties  in  the  year  1879,  and  that 
while  the  plaintiff  in  error  was  conducting  herself  in  a  proper  and  dutiful 
manner,  the  defendant  had  been  guilty  of  extreme  cruelty  towards  her ; 
and  setting  out  also  that  there  were  four  children  born  of  the  marriage 
still  living,  which  she  was  compelled  to  maintain  and  support.  She  also 
alleges  gross  negligence  on  the  part  of  the  husband.  Then  she  makes 
this  averment : 
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**  Said  plaintiff  further  says  that  said  defendant  is  now,  and  has  been, 
since  September,  1891,  an  inmate  of  the  Toledo  Asylum  for  the  insane. 
Wherefore  said  plaintiff  asks  that  a  guardian  ad  litem  for  said  defendant 
may  be  appointed,  and  that,  on  the  final  hearing  thereof,  she  may  be 
adjudged  to  be  divorced  from  said  defendant,  and  to  have  the  care,  cus- 
tody and  control  of  said  minor  children."- 

It  appears  from  the  record  that  a  summons  was  issued  upon  this 
petition  for  divorce  in  due  form,  and  delivered  to  the  sheriff,  who  made 
return  that  he  "  received  this  writ  on  June  1, 1896,  and  pursuant  to  its 
command  summoned  on  June  5, 1896,  the  within  named  defendant, Thomas 
Clowry."  The  record  of  the  proceedings  in  the  case  contains  the  follow- 
ing transcript  from  the  journal  of  the  court : 

'*  On  the  second  day  of  April,  A.  D.,  1896,  among  other  proceedings 
had  by  and  before  said  court  on  the  first  day  of  July,  A.  D.,  1895,  being 
the  seventy-seventh  day  of  said  term,  as  appears  by  its  journal  of  that 
day,  were  the  following,  viz:' 

"Margaret  E.  Clowrey  v.  Thomas  Clowrey.  This  day  came  the 
plaintiff  by  her  attorney  and  made  application  to  the  court  for  the  appoint- 
ment of  a  guardian  ad  litem  for  the  defendant,  who  is  insane;  the  court, 
on  consideration  thereof,  overrule  the  said  motion,  and  said  petition  is 
dismissed  at  plaintiff's  costs,  for  the  reason  that  it  shows  the  defendant 
to  be  now  insane.  To  which  ruling  and  order  of  the  court  plaintiff 
excepts." 

The  plaintiff  filed  her  petition  in  error,  and  assigned  as  grounds  of 
error : 

"1.  Said  court  erred  in  rendering  judgment  dismissing  the  petition 
of  said  plaintiff,  because  and  on  the  ground  that  the  defendant  was  then  an 
insane  person,  and  as  such  said  action  could  not  be  against  him. 

**2.  Said  court  erred  in  overruling  the  motion  of  said  plaintiff  foi 
the  appointment  of  a  guardian  ad  litem  ot  said  defendant,  an  insane 
person ;  and  for  other  errors  apparent  of  record." 

Upon  the  matter  so  assigned,  appearing  upon  the  record,  the  plaintiff 
asks  this  court  to  reverse  the  judgment  of  the  court  of  common  pleas, 
and  remand  the  case  for  further  proceedings  in  the  divorce  proceedings. 

The  question  presented  upon  this  record  is,  first,  whether  or  not  this 
court  has  jurisdiction  to  consider  the  action  of  the  court  o(  common 
pleas  in  dismissing  the  petition  for  divorce,  and  whether  by  a  proceeding 
in  error  this  court  may  review  and  revise  the  action  of  the  court  of  com- 
mon pleas ;  in  the  second  place,  whether  or  not  the  court  of  common 
pleas  had  any  jurisdiction  and  power  to  proceed  in  a  divorce  proceeding 
{^gainst  an  insane  person.  It  might  be  said  that  the  court  of  common 
pleas  was  perhaps  a  little  bit  hasty  in  declaring  as  it  did  in  the  order  of  dis- 
missal that  it  appeared  by  the  record  in  the  case  that  the  husband  was 
insane.  The  court  declares  in  its  entry  in  dismissing  the  petition  that  it 
overruled  the  motion  for  the  appointment  of  a  guardian,  and  that  the 
petition  "  is  dismissed  at  plaintiff's  costs,  for  the  reason  that  it  shows 
the  defendant  to  be  now  insane."  If  we  go  to  the  petition  of  the  plaintiff 
in  the  case,  we  find  the  allegation  to  be  this,  and  the  only  allegation  upon 
the  subjectr  as  I  now  remember :  "Plaintiff  further  says  that  said 
defendant  is  now,  and  has  been  since  September,  1891,  an  inmate  of  the 
Toledo  Asylum  for  the  Insane."  Well,  if  we  are  to  take  it  for  granted, 
if  we  are  to  assume,  that  every  person  who  is  an  inmate  of  the  Toledo 
Asylum  for  Insane,  is  insane,  there  might  be  cause  for  divorcing  a  good 
many  individuals,  perhaps,  who  might  be  found  domiciled  there.    It  is 
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not  an  allegation  that  the  defend£.nt  is  insane,  but  nevertheless  it  wa> 
undoubtedly  meant  for  that.  But  proceeding  upon  the  assumption  thai 
it  is  equivalent  to  an  allegation  that  the  defendant  is  insane,  and  as  such 
is  confined  to  an  insane  asylum,  how  stands  the  case  ? 

In  the  first  placei  insanity  is  not  a  ground  of  divorce  under  the 
statutes  of  Ohio.  Section  6689  provides  for  what  causes  the  court  of 
common  pleas  may  grant  a  divorce,  and  we  do  not  find  the  insanity  of 
either  party  provided  as  one  of  the  grounds  for  divorce ;  that  the  insanity 
of  either  the  husband  or  of  the  wife  shall  entitle  either  of  the  parties  to 
the  marriage  relation  to  divorce.  And  with  perhaps  one  exception,  the 
only  causes  for  which  divorce  may  be  granted  are  enumerated  in  that 
statute.  There  is  this  held  by  the  Supreme  Court  in  Waymire,  Guardian^ 
V.  Jetmore,  22  O.  S.,  271:  That  the  court  of  common  pleas,  in  the  exer- 
cise of.  its  chancery  powers,  may  declare  a  pretended  marriage  null  and 
void  upon  grounds  which  touch  the  capsu^ity  of  the  parties  to  enter  into 
the  contract ;  but  no  such  power  may  be  exercised  by  the  court  of  com- 
mon pleas  under  its  chancery  or  equity  powers,  by  way  of  annulling  a 
marriage  or  divorcing  the  parties,  who  have  already  entered  into  a  valid 
contract  of  marriage.     The  court  stale  here  in  the  syllabus  of  this  case : 

**1.  The  marriage  contract  of  one  affected  with  congenital  imbecil- 
ity of  mind  to  a  degree  rendering  him  incapable  of  consent,  is  void 
ab  initio, 

**2.  A  court  of  chancery,  in  the  exercise  of  its  ordinary  powers,  will 
entertain  jurisdiction  at  the  suit  of  the  imbecile's  guardian,  to  declare 
such  marriage  a  nullity.'* 

Not  to  avoid  a  marriage  and  divorce  the  parties,  but  to  determine 
and  adjudge  that  a  ceremony  purported  and  intended  to  be  a  marriage 
contract  was  not  a  marriage  contract,  because  the  parties  did  not  possess 
the  mental  capacity  to  enter  into  such  a  contract.  And  the  same  doctrine 
was  held  by  the  district  court  ot  Hamilton  county  in  the  case  of  Myer  v. 
Myer,  7  Dec.  R.,  627,  where  the  court,  passing  upon  a  question  of  like 
character,  reached  the  same  conclusion ;  that  it  was  competent  for  a 
court  of  equity  to  determine  whether  or  not  parties  were  competent  to 
enter  into  the  marriage  relation,  and  whether  what  purported  to  be  a 
marriage  contract  was  in  fact  such  a  contract ;  and  if  the  parties  did  not 
possess  sufiicient  mental  capacity  to  enter  into  the  marriage  relation,  to 
declare  or  adjudge  what  purported  to  be  a  marriage  contract  between 
them  to  be  void. 

In  this  proceeding  there  is  no  power  conferred  by  statute,  as  we 
understand  it,  upon  the  court  of  common  pleas,  to  pronounce  a  decree  of 
divorce  upon  the  ground  that  one  of  the  parties  has  become  insane  since 
the  marriage  contract  was  entered  into ;  and  in  addition  to  that,  it  seems 
to  us  that  where  it  appears,  if  it  does  appear  in  a  divorce  proceeding,  that 
one  of  the  parties  to  the  proceeding,  especially  the  defendant,  is  insane, 
that  the  power  and  authority  of  the  court  to  adjudge  a  divorce  is  entirely 
gone.  No  such  power  is  possessed  or  may  be  exercised  by  the  court  of 
common  pleas,  under  its  jurisdiction  conferred  by  the  statute,  to  grant  a 
divorce.  It  would  be  an  assumption  of  jurisdiction  and  authority  upon 
the  part  of  the  court,  in  such  a  case  as  that,  to  proceed. 

We  do  not  find  any  method  in  the  statute  for  protecting  an  insane 
party  proceeded  against  in  a  proceeding  for  divorce.  We  find  in  the 
general  statutes — section  5000  and  following — that  a  guardian  ma^'  be 
appointed  in  ordinary  proceedings  or  actions  at  law  instituted  in  the- 
courts  of  common  pleas,  to  protect  the  interests  of  an  insane  person  who- 
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IS  proceeded  against  in  that  court,   but  no  such  provision  is  made  in 
respect  to  an  insane  person  who  is  proceeded  against  lor  a  divorce. 

Another  thing :  this  proceeding  is  brought  before  us  upon  petition 
in  error.  We  doubt  very  much  whether  such  a  proceeding  as  this  may 
be  brought  into  the  circuit  court  upon  error.  It  is  a  proceeding  for 
divorce.  There  is  no  appeal  allowed  in  proceedings  for  divorce.  There 
may  be  an  appeal  taken  where  a  proceeding  for  alimony  is  carried  on,  but 
not  where  there  is  a  proceeding  for  a  divorce.  A  proceeding  in  error  is 
in  the  nature  of  an  appeal  proceeding,  although  it  is  not  by  the  usual 
method  of  appeal,  by  bond  taken,  which  vacates  the  judgment  of  the 
court  below. 

We  find  collected  in  a  note  some  few  of  the  decisions  of  the  Supreme 
Court  bearing  upon  this  subject  of  appeal,  to  which  I  shall  call  attention. 
Section  6706,  Rev.  Stat.,  is  as  follows : 

"No  appeal  shall  be  allowed  from  any  judgment  or  order  of  the  court 
of  common  pleas  under  this  chapter,  except  from  an  order  dismissing  the 
petition  without  final  hearing,  or  from  a  final  order  or  judgment  granting 
or  refusing  alimony,  or  in  cases  under  section  6705;  when  judgment  is 
rendered  for  both  divorce  and  alimony,  the  appeal  shall  apply  only  to  so 
much  of  the  judgment  as  relates  to  the  alimony;  and  when  an  appeal  is 
taken  by  the  wife,  she  shall  not  be  required  to  give  bond.'* 

In  a  note  added  here  by  the  editor,  it  is  said,  **Appeal  lies  in  cases 
of  divorce  if  the  petition  is  dismissed  without  hearing.  Myor  v.  Myer, 
supra.  It  did  not  lie  in  1846,  in  Laughery  v.  Laughery,  15  O.,  404 ;  nor 
in  1856,  Tappan  v.  Tappan,  16  O.  S.,  64;  nor  in  1859,  in  Price  v.  Price, 
10  O.  S.,  316.  In  Tappan  v.  Tappan,  snpra,  we  find  it  said  in  the  syllabus : 

**The  district  court  has  no  jurisdiction  to  review,  on  petition  in  error, 
the  proceedings  of  the  court  ol  common  pleas,  in  cases  of  div'orce  and 
alimony.  The  decree  of  the  court  of  common  pleas  in  such  a  case,  is  not, 
by  the  law  of  this  state,  subject  to  judicial  revision." 

Now,  here  the  question  arises  as  to  how  far,  under  the  statute  per- 
mitting appeals,  the  words  ''petition  is  dismissed  without  final  hearing" 
applies.  There  was  no  final  hearing  here  upon  the  merits  of  the  contro- 
versy. That  is  true  enough ;  but  the  court  adjudged  that  because  the 
defendant  was  insane  there  could  be  no  divorce,  and  for  that  reason  dis- 
missed the  petition.  That  is  in  substance  the  result  of  the  ruling  of  the 
court.  That  was  equivalent  to  a  holding  by  the  court  of  common  pleas 
that  there  could  be  no  divorce  where  there  was  insanity  of  the  defendant 
in  the  proceeding,  because  that  is  the  ground  upon  which  the  petition  for 
divorce  is  dismissed — because  it  so  appears  by  the  application  of  the 
plaintiff  that  the  delendant  is  insane.  And  because  the  defendant  is 
insane,  there  can  be  no  decree  for  divorce  in  the  case.  So  that  there  is, 
in  one  sense  of  the  term,  strictly,  a  decree  upon  final  hearing,  Jthongh  not 
upon  final  hearing  of  the  ground  alleged  for  divorce,  but  on  the  final 
hearing  of  the  merits  of  the  case ;  because  the  judgment  of  the  court  here> 
is  that  upon  the  facts  stated  in  the  petition  of  the  plaintiff,  there  can  be 
no  divorce  decreed  in  the  case,  and  the  petition  must  be  dismissed. 

-.  The  question  is  a  very  interesting  one ;  but  it  occurs  to  us,  upon  the 
facts  disclosed  in  this  record  that  the  action  of  the  court  of  common  pleas 
cannot  be  reviewed  here  by  this  court — we  cannot  undertake  to  deter- 
mine whether  or  not  the  court  of  common  pleas  erred,  because  we  cannot 
entertain  jurisdiction  of  this  petition  in  error,  to  pass  upon  the  case* 

The  petition  in  error  must  therefore  be  dismissed,  and  i^  is  so- 
ordered. 
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INSPECTOR  OF  BUILDINGS. 

[Hamilton  Circuit  Court.] 
Price,  Day  and  Norris,  JJ. 

State  nx  rel.  Schwartz,  Prosecuting  Attorney,  v.  Tooker. 
Statute  for  Appointment  of  Buii^ding  Inspkctor  Invawd. 

Section  2675,  subdivision  53,  Rev.  Stat ,  providing  for  the  appointment  of  an 
inspector  of  buildings  by  the  mayor  of  every  city  of  the  nrat  grade  of  the 
first  class  is  unconstitutional  because  of  a  general  nature  and  lacking  uniform 
o]>e ration  throughout  the  state. 

Quo  Warranto. 
Prick.  J. 

The  relator,  who  is  the  prosecuting  attorney  of  Hamilton  county, 
brings  this  action  in  quo  warranto,  to  have  the  court  determine  by  what 
right  and  title,  if  any,  the  respondent,  Charles  A.  Tooker,  holds  and  ad- 
ministers the  office  of  inspector  of  buildings  in  the  city  ot  Cincinnati. 
The  petition  states  that  he  has  intruded  himself  into  said  office,  and  uses 
and  holds  the  same,  and  performs  a  number  ot  acts,  set  out  in  detail, 
under  the  provisions  of  an  act  of  the  General  Assembly  of  the  state  of 
Ohio,  passed  February  28, 1888,  entitled:  **An  act  to  regulate  the  con- 
struction of  buildings  within  any  city  of  the  first  class  and  first  grade, 
and  to  provide  for  the  appointment  of  an  inspector  of  buildings,  and  to 
repeal  an  act  passed  March  21,  1887." 

It  is  claimed  for  the  relator  that  the  statute  referred  to  providing 
for  the  appointment  of  an  inspector  of  buildings  in  Cincinnati  is  invalid 
because  in  conflict  with  sec.  26  of  art.  2,  of  the  constitution  of  Ohio. 
The  respondent  answers  that  it  is  by  virtue  of  the  provisions  of  said  act 
that  he  holds  and  exercises  all  the  duties  of  the  office,  and  that  he  is 
performing  all  the  duties  enumerated  in  the  act  except  enforcing  that 
part  of  the  act  which  requires  certain  fire  escapes  on  all  buildings  of  a 
certain  height." 

The  authority  for  making  the  appointment  of  a  building  inspector 
is  found  in  the  revision  of  the  statutes  of  Bates,  in  sec.  2575,  subdivision 
53,  and  which  reads : 

•'The  mayor  of  the  city  shall  appoint  in  every  city  of  the  first  class 
of  the  first  grade  one  person,  who  shall  be  an  architect  or  a  builder,  as 
inspector  of  buildings  of  said  city  of  the  first  class,  who  shall  hold  such 
office  for  the  term  of  two  years  from  and  after  the  date  of  his  appoint- 
ment, and  untirhis  successor  is  duly  appointed  and  qualified,"  etc. 

The  section  further  provides  for  the  appointment  of  a  number  of 
assistants,  at  certain  fixed  salaries,  to  supervise  certain  classes  of  work 
— elevators,  plumbing,  etc. — in  the  construction  of  buildings  in  the  city. 

Is  the  law  authorizing  the  appointment  valid  or  is  it  in  contraven- 
tion of  sec.  26,  art.  2,  of  our  state  constitution  ?  This  constitutional 
provision  is  as  follows  :  **  All  laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  the  state." 

In  the  case  of  the  City  of  Cincinnati  v.  Steinkamp,  64  O.  S.,  284, 
our  Supreme  Court  has  passed  on  sees.  32  and  61  of  the  above  act,  and 
held  them  to  be  invalid.  We  have  carefully  read  all  the  provisions  of  said 
act,  and  following  the  line  of  reason  adopted  by  our  Supreme  Court,  we 
are  of  opinion  that  the  grounds  for  holding  sees.  32  and  61  invalid  are 
equally  good  against  the  section  authorizing  the  appointment  of  an 
inspector  of  buildings  by  a  mayor  of  a  city  of  the  first  class  of  the  first 
grade.  No  city  but  Cincinnati  was  intended  to  be  regulated  by  said  act, 
and  its  provisions  reltated  to  a  subject  of  a  general  nature  as  to  all  cities 
oi  whatever  size  withia  the  state. 
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By  sec.  1692,  Rev.  Stat.,  and  especially  by  the  amendments,  the  leg- 
islature had  clothed  all  municipalities  of  the  state  with  ample  powers  to 
protect  the  life,  health  and  comfort  of  a  citizen  and  the  safety  of  his 
property,  and  it  would  seem  that  the  necessity  did  not  exist  for  the  pas- 
sage of  such  legislation,  and  we  believe  that  the  trend  of  the  decisions  of 
our  Supreme  Court  is  against  this  species  of  special  legislation. 

The  answer  of  the  respondent,  pleading  the  statute  in  question  as 
his  sole  authority  to  hold  said  office  does  not  make  a  defense  to  the 
petition,  and  we  therefore  sustain  the  demurrer  to  the  answer  and  enter  a 
judgment  of  ouster  from  said  office  at  the  costs  of  the  defendant 


PRIORITY— JUDGMENT  CREDITORS. 

[I^ncas  Circuit  Court,  January  13, 1894.] 
Bentley,  Haynes  and  Scribner,  JJ. 

Jennings  bt  al.  v.  Ohio  National  Bank  et  al. 

£quity  Against  a  Dealer  is  Equai^i^y  Against  a  Judgment  Creditor 
Whose  Lien  is  Obtained  Subsesuenti.y  to  Prior  Creditor  Enforcing 
His  Equity. 
P.  haa  a  decree  nnder  a  first  mortgage  and  levied  by  execution  upon  the  per- 
sonal property.    B.  had  a  second  hen  by  morte^age  upon  the  real  estate,  but 
had  no  lien  upon  the  personal  property:    Held^  that  as  B.  had  a  right  to  com- 
pel P.  to  first  exhaust  his  levy  upon  the  personal  property  on  which  B.  had 
no  lien,  it  is  not  competent  for  another  creditor  to  come  in  and  by  a  subse- 
quent levy  upon  a  subsequent  judgment  displace  such  right 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County,  Ohio. 

Scribner,  J. 

On  November  18,  1889,  Perry  Wood,  as  guardian  of  Samuel  Wag' 
ner,  brought  his  action  in  the  court  of  common  pleas  of  Lucas  county, 
Ohio,  against  Franklin  D.  Cummer,  The  Flint  Glass  Sand  &  Stone  Co., 
and  The  Ohio  National  Bank  of  Cleveland,  Ohio.  The  proceeding  was 
instituted  upon  a  promissory  note  executed  by  Franklin  D.  Cummer,  the 
payment  of  which  shortly  afterwards  was  assumed  by  the  Flint  Glass 
Sand  &  Stone  Co.,  and  also  for  the  foreclosure  of  a  mortgage  given  by 
Cummer  to  Wood  as  guardian,  upon  certain  real  estate  in  Lucas  county, 
to  secure  the  payment  of  the  note  in  question.  This  note  was  dated 
August  1^  1888,  and  the  mortgage  bears  date  August  13,  1888.  It  is  set 
forth  in  the  petition  that  the  defendant, the  bank, claimed  to  have  some  lien 
upon  or  interest  in  the  real  estate,  and  for  that  reason  was  made  a  party 
defendant  to  the  proceeding.  A  personal  judgment  and  the  usual  decree 
in  foreclosure  was  rendered  upon  this  petition,  by  the  court  of  common 
pleas,  June  24, 1890.  This  personal  judgment  was  rendered  against  Cum- 
mer, as  the  original  maker  of  the  note,  and  the  Flint  Glass  Sand  &  Stone 
Comf^any,  on  its  alleged  liability  for  the  payment  of  the  note  growing  out 
of  the  transaction  between  Cummer  and  that  company.  It  appears  in 
the  record  that  shortly  after  the  execution  of  this  mortgage,  the  Flint 
Glass  Sand  &  Stone  Company,  in  consideration  of  the  transfer  to  it  of 
the  property  mortgaged  by  Cummer,  assumed  payment  of  this  promissory 
note,  and  on  the  note  as  against  Cummer  and  upon  the  contract  as 
8    O.  C.  D     42 
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against  the  Flint  Glass  Sand  &  Stone  Company,  a  personal  judgment  w  -^ 
founded,  attended  as  I  have  said,  with  the  oidinary  decree  in  foreclosure. 
Sometime  prior  to  May  7, 1892,  a  judgment  and  decree  so  obtained  were 
transferred  to  Henry  E.  Palmer,  but  we  do  not  find,  on  examination  of  the 
record,  that  Mr.  Palmer  was  ever  made  a  party  in  any  form  to  this  pro- 
ceeding ;  and  if  he  was  so  made  a  party,  we  have  overlooked  it. 

The  bank,  which  was  a  party,  filed  its  answer  and  cross-petition 
against  the  Flint  Glass  Sand  &  Stone  Company  and  the  defendant, 
Cummer,  on  Januard  23,  1890.  This  was  really  a  short  time  prior  to  the 
entry  of  the  judgment  and  decree  in  favor  of  Wood  as  the  guardian  ot 
Wagner — ^which  appears  to  have  been  entered,  as  I  have  said,  on  June 
24,  1890.  The  cross-petition  of  the  bank  was  on  file  at  the  date  of  the 
rendition  of  the  judgment  and  decree  in  favor  of  Wood  as  guardian  ot 
Wagner. 

The  cross-petition  of  the  bank  was  founded  upon  sundry  promissory 
notes  which  are  set  out  in  its  cross-petition  and  a  second  mortgage 
given  upon  the  same  property  described  in  the  other  mortgage,  to 
secure  their  payment.  The  cross-petition  also  contained  a  prayit  for 
personal  judgment  against  Cummer  and  the  Flint  Glass  Sand  &  Stone 
Company,  as  well  for  the  sale  of  the  mortgaged  premises. 

Under  sec.  6055,  Rev.  Stat.,  this  cross-petition  would  appear  as  lis 
pendens — from   the   date  of  its  filing,  January  28,  1890.     This  section  - 
reads  as  follows : 

**  When  the  summons  has  been  served,  or  publication  made,  the 
action  is  pending,  so  as  to  charge  third  persons  with  notice  of  its  pend- 
ency ;  and  while  pending,  no  interest  can  be  acquired  by  third  persons 
in  the  subject-matter  thereof,  as  against  the  plaintiflf's  title." 

This  section  simply  embodies  in  statutory  form  the  established  doc- 
trine upon  the  subject  of  lis  pendens*  The  plaintiffs  in  error  in  this  case. 
Jennings  and  Berry,  recovered  a  judgment  against  the  Flint  Glass  Sand 
&  Stone  Company,  for  $600  and  costs.  It  does  not  appear  upon  the  record 
that  the  defendant,  Cummer,  was  a  party  to  this  judgment — it  was  simply 
against  the  Flint  Glass  Sand  &  Stone  Company.  This  judgment  was  ren- 
dered on  March  81, 1891,  in  the  court  of  common  pleas  of  Lucas  county, 
Ohio,  and  became  a  lien  by  force  of  the  statute  on  the  mortgaged  prem- 
ises described,  from  January  5,  1891,  the  date  of  commencement  of  the 
term  upon  which  this  judgment  was  rendered.  On  this  judgment  vari- 
ous payments  have  been  made  aggregating  $253.39,  and  the  balance 
remained  unpaid.     This  judgment  was  assigned  to  Berry  October  5, 

1891.  One-half  of  it  was  reassigned  to  the  plaintiff,  Jennings,  April  19, 

1892.  This  judgment  was  recovered  pending  the  cross-petition  proceed- 
ings above  set  forth  in  behalf  of  the  bank  and  after  the  recovery  of  the 
Wood-Wagner  judgment  and  decree.  As  before  stated,  it  became  a  lien 
by  virtue  of  the  statute  upon  the  mortgaged  property  from  Janurry  5, 
1891.  Execution  was  issued  on  the  Wood- Wagner  judgment  above  sei 
forth  at  the  instance  of  Palmer,  the  assignee  thereof,  May  6,  1892.  It 
was  levied  on  the  personal  property  of  the  Flint  Glass  Sand  &  Stone 
Company  on  the  same  day.  Decree  was  rendered  on  the  cross-petition 
of  the  bank.  May  7,  1892,  being  at  the  term  of  the  common  pleas 
which  was  begun  on  April  5,  1892.  A  personal  judgment  against  Cum- 
mer and  the  Flint  Glass  Sand  &  Stone  Company  was  also  rendered  in 
the  same  proceeding,  for  $48,746.66  and  costs.  The  court  found  in  render- 
ing that  decree  and  personal  judgment,  that  the  mortgage  of  the  bank 
constituted  a  second  lien  upon  the  mortgaged  property ;  that  it  was  sub- 
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ject  only  to  that  of  the  Wood- Wagner  lien ;  that  there  was  due  on  the 
Wood- Waguer  judgment  and  lien  §8,746.61,  with  interest  from  April  8, 
1890,  at  Tper  cent,  per  annum,  still  in  force.  It  was  directed  that  an 
order  of  sale  should  issue.  The  court  also  found  the  order  of  the  liens 
in  the  same  proceeding,  as  follows :  First,  the  costs.  Second,  the 
amount  due  Palmer  on  the  Wood- Wagner  decree,  as  assignee  thereof 
Third,  the  amount  due  to  the  Ohio  National  Bank.  Fourth,  the  balance 
to  go  to  the  Flint  Glass  Sand  &  Stone  Company. 

Execution  was  issued  on  the  Berry-Jennings  judgment  on  May  9, 
1892.  It  may  be  observed  in  passing  that  this  was  two  days  subsequent 
16  the  rendition  of  the  judgmen  and  decree  in  favor  of  the  bank,  which 
was  on  May  7,  1892. 

On  May  9,  execution  was  issued  on  the  Berry-Jennings  judgment 
and  was  levied  on  the  same  day,  on  the  same  personal  property  seized 
upon  the  execution  issued  upon  the  Wood- Wagner  judgment.  On  May 
17,  1892,  an  order  of  sale  was  issued  on  the  decree  of  the  bank.  On 
May  20,  1892,  the  personal  property  which  had  been  levied  upon  first 
at  the  instance  of  Palmer  on  the  Wood- Wagner  judgment,  and  sec- 
ond at  the  instance  of  Jennings  and  Berry  on  their  judgment,  \yas  sold 
to  Palmer,  for  $8,450.00.  It  will  be  observed  that  this  sale  took  place 
on  the  day  before  Jennings  and  Berry  made  application  to  be  made  par- 
ties to  the  pending  proceedings  to  which  I  have  referred,  for  the  pur- 
pose of  asserting  the  claims  which  they  afterwards  made.  On  May  21. 
1892,  being,  as  I  have  said,  the  day  after  the  sale  of  the  personal  prop- 
erty and  several  days  after  the  decree  was  had,  Jennings  and  Berry  made 
application  to  the  court,  or  moved  the  court,  for  leave  to  be  made  parties. 
This  motion  was  granted  on  June  13,  1892.  An  order  of  sale  was  issued 
on  the  decree  of  the  bank.  May  11,  1892.  The  mortgaged  premises 
were  sold  to  Palmer,  under  this  order  of  sale  on  June  18,  1892,  for 
$30,667.00,  being  two-thirds  of  the  appraisement,  and  this  sale  was  con- 
firmed and  distribution  ordered  July  2,  1892. 

The  cross-petition  filed  in  the  case  sets  forth  succinctly  the  claim  on 
the  part  of  the  cross-petitioner  and  shows  plainly  the  matter  in  conten- 
tion here.  They  set  up  the  judgment,  as  I  have  already  stated  it,  and  the 
amount  due  upon  it ;  the  issue  of  execution  at  the  instance  of  Palmer, 
on  the  first  judgment  and  its  levy  upon  the  personal  property  and  its 
advertisement  for  s^le  by  the  sheriff,  and  then  say : 

**  That  on  May  9,  1892,  these  answering  defendants  duly  caused  an 
execution  to  be  issued  on  their  said  judgment  in  said  cause  No.  30  698, 
to  the  sheriff"  of  said  county,  who,  on  said  day  levied  the  same  upon  said 
personal  property  already  in  his  possession  seized  under  the  levy  herein- 
before mentioned  in  favor  of  said  Henry  E.  Palmer,  and  thereby  these 
answering  defendants  acquired  a  valid  lien  on  said  personal  property 
next  and  subject  only  to  the  lien  of  said  Palmer  thereon. 

Then  they  state  the  sale  of  the  property  and  the  price  for  which  it 
was  sold,  and  they  add : 

"  That  said  Palmer  by  virtue  of  the  decree  rendered  herein  by  this 
court  on  June  24,  1890,  has  long  had  the  first  and  best  lien  upon  the  real 
estate  described  in  the  petition  herein  as  security  for  the  payment  of  his 
said  judgment ;  that  said  real  estate  has  at  all  times  been  worth  many 
times  the  amount  of  his  said  judgment  and  he  could  easily  have  obtained 
full  satisfaction  from  the  sale  of  said  real  estate ;  that,  notwithstanding 
the  premises,  said  Palmer  proceeded  to  levy  and  get  the  first  lien 
upon  the  said   personal  property  and  without  regard  to  the  equitable 
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rights  of  these  answering  defendants,  to  have  him  satisfy  his  said  Judg- 
ment out  of  the  fund  arising  from  said  real  estate  and  to  leave  the  fund 
arising  from  the  sale  of  said  personal  property  for  the  satisfaction  of  the 
judgment  of  these  answering  defendants,  said  Palmer  has  proceeded  to 
exhaust  the  said  personal  property  and  thereby  prevented  these  answer- 
ing defendants  from  being  satisfied  therefrom ;  that  in  equity  and  good 
couscience  these  answering  defendants  are  entitled  to  be  subrogated  to 
the  extent  of  their  said  judgment  to  the  lien  of  said  Palmer  upon  said 
real  estate  and  to  his  rights  thereunder." 

And  the  prayer  of  the  petition  is  in  accordance  with  that  claim. 
Briefly,  then,  it  may  be  stated  that  the  claim  of  these  plaintiffs  in  error 
is  this — though  before  passing  to  that — we  fail  to  find  anything  in  this 
record,  except  the  finding  of  facts  by  the  court  and  the  judgment 
thereon,  which  particularly  interests  Smith  &  Co.,  and  the  other  parties 
associated. 

**Mr,  Huntsberger :     Is  not  their  cross-petition  in  the  record  there  ? 

•'The  Court :     No. 

"Mr.  Huntsberger  :    Then  that  is  an  omission. 

"The  Court :  There  is  among  the  files,  a  motion  by  those  parties  to 
be  permitted  to  be  made  parties  and  to  file  an  answer  and  cross-petition  ; 
and  that  motion  seems  to  have  been  granted,  but  there  is  nothing  to 
show  that  they  ever  filed  an  answer  and  cross-petition ;  but  the  *  court 
passed  upon  their  rights. 

•*Mr.  Huntsberger:    Yes,  it  was  present  in  the  court  below. 

"The  Court :  The  petition  of  these  plaintiffs  in  error,  briefly,  is  this : 
that  Palmer  had  hi»  mortgage  and  decree  upon  the  real  estate ;  he  had  a 
levy  upon  this  personal  property.  The  plaintiff — by  force  of  the  statute, 
whether  they  chose  to  rely  upon  it  or  not — had  a  lien  also  upon  the  real 
estate,  third  in  order,  however,  because  the  bank  had  the  second  Hen  by 
way  of  a  mortgage  upon  the  real  estate.  Jennings  and  Berry,  having,  as 
appears  in  the  case,  a  second  lien  upon  the  personal  property,  by  virtue 
of  their  levy  subsequent  to  the  levy  of  Palmer,  and  having  also  a  lien 
really  upon  the  real  estate  by  force  of  the  judgment  only,  nevertheless, 
as  they  claim,  are  entitled — Palmer  having  subjected  the  personal  prop- 
erty to  sale  upon  his  execution  and  realized  some  $8,000  by  that  sale — 
they  are  entitled  to  have,  to  a  proportionate  extent,  their  mortgage 
satisfied  from  the  proceeds  of  the  real  estate.  And  that  claim  is  m^de 
upon  the  doctrine  laid  down  in  Green  v.  Ramage,  18  O.  S.,  428,  where 
this  proposition  is  stated  by  the  court: 

**  Where  A  has  a  mortgage  upon  two  lots,  and  B  has  a  subsequent 
mortgage  upon  one,  and  C  upon  the  other  of  the  lots,  of  a  later  date 
than  the  mortgage  of  B,  A  cannot  be  compelled  at  the  instance  of  B  to 
exhaust  first  the  lot  on  which  C  has  his  mortgage. 

"In  such  case  A  will  be  required  to  make  his  debt  out  of  both  lots  in 
proportion  to  the  amount  that  each  may  produce." 

And  briefly  stated  by  the  court  in  its  opinion,  we  find  this  con- 
clusion : 

"We  think  then  that  justice  between  Hillier  and  Green  requires  that 
each  should  have  the  full  benefit  of  his  mortgage,  and  this  can  only  be  done 
by  requiring  Wilson  to  take  his  debt  out  of  the  proceeds  of  both  lots 
proportioned  to  the  amount  that  each  lot  may  produce.** 

The  application  of  the  doctrine  to  this  case  it  is  said  will  produce 
this  result :  Mx;  Palmer  has  his  decree  and  lien  upon  the  real  estate.  A 
sale  of  the  real  estate  produced  some  $30,000.     He    has  his  levy  upon 
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the  personal  property.  The  personal  property  produced  upon  sale  by 
the  sheriff  some  $8,000,  and  now  it  is  claimed  that  upon  a  proper  appli- 
cation of  the  doctrine  in  the  case  of  Green  v.  Ramage,  supra,  thab  these 
plaintiffs  holding  a  subsequent  lien  upon  personal  property  by  virtue  of 
their  levy  are  entitled  substantially  to  have  Palmer's  judgment  satisfied 
proportionately  from  the  proceeds  of  the  real  estate  and  from  the  pro- 
ceeds of  the  personal  estate,  and  that  he  having  sold  the  personalty  and 
having  sold  the  real  estate,  that  plaintifis  are  entitled  to  be  subrogated  to 
his  rights  in  that  respect  under  the  equitable  doctrine  which  has  been 
referred  to  in  the  cases  cited^ 

Now  upon  the  general  subject,  among  the  text-books  cited  (which 
really  repeat  one  after  the  other  the  same  doctrine)  reference  has  been 
made  to  volume  three  of  Pomeroy's  Equity  Jurisprudence,  sec.  1414 : 

*'The  equitable  remedy  of  marshaling  securities,  with  that  of  mar- 
shaling assets,  depends  upon  the  principle  that  a  person  having  two 
funds  to  satisfy  his  demands  shall  not,  by  his  election,  disappoint  a  party 
having  but  one  fund.  The  general  rule  is,  that  if  one  creditor,  by  vir- 
tue of  a  lien,  or  interest,  can  resort  to  two  funds,  and  another  to  one  of 
them  only,  as  for  example,  where  a  mortgagee  holds  a  prior  mortgage  on 
two  parcels  of  land,  and  a  subsequent  mortgage  on  but  one  of  the  par- 
cels is  given  to  another,  the  former  must  seek  satisfaction  out  of  that 
fund  which  the  latter  cannot  touch.  If,  therefore,  the  prior  creditor 
resorts  to  the  doubly  charged  fund,  the  subsequent  creditor  will  be  sub- 
stituted, as  far  as  possible,  to  his  rights.  These  rules  must  be  taken  with 
the  modifications  and  exceptions  that  in  thi^r  application  the  paramount 
encumbrancer  shall  not  be  delayed  or  inconvenienced  in  the  collection  of 
his  debt,  for  it  would  be  unreasonable  that  he  should  suffer  because  some 
one  else  has  taken  imperfect  security ;  that  the  rights  of  third  parties 
shall  not  be  prejudiced ;  and  that  the  parties  themselves  are  creditors  of 
the  same  debtor." 

I  call  attention,  in  passing,  to  this  clause  in  the  section,  which  is 
fortified  by  a  large  citation  of  authorities:  * 'These  rules  must  be  taken 
with  the  modifications  and  exceptions  *  *  *  that  the  rights  of  third 
parties  shall  not  be  prejudiced." 

Again,  in  Volume  14  American  and  English  Encyclopedia  of  Law» 
f)86 — where  the  section  cited  by  counsel  from  Judge  Story's  Equity  Juris- 
prudence, sec.  633,  is  copied ;  and  reading  a  small  portion  of  the  discus- 
sion contained  in  the  notation  by  the  author,  we  shall  find  the  doctrine 
stated  as  we  understand  it : 

**The  equity  being  against  the  debtor,  it  is  equally  against  his  judg- 
ment creditors  whose  liens  were  obtained  subsequently  to  the  lien  of  the 
junior  creditor  in  whose  favor  the  equity  is  enforced.  Thus  in  Robeson's 
Appeal,  117  Pa.  St.,  628." 

And,  by  the  way,  I  might  mention  that  these  debtors  are  of  opinion 
that  that  case  overrules  the  case  cited  by  counsel  for  plaintiff  in  error  in 
their  brief,  found  in  8  Watts  (Penn.),  477,  and  I  find  that  case  cited  m 
the  brief  of  counsel  to  support  several  propositions. 

**Thusin  Robeson's  Appeal,  117  Pa.  St.,  628,  the  owner  of  a  tract  of 
land  gave  a  judgment  to  A,  and  then  a  mortgage  to  B.  Subsequently  the 
owner  acquired  a  second  tract,  on  which  A,  by  a  revival  of  his  judgment^ 
obtained  a  first  lien." 

So  that  it  will  be  observed  that  A  had  a  lien  upon  one  tract,  and  B  a 
mortgage  upon  the  same  tract,  second  in  order ;  and  then  A  acquired  a 
first  lien  upon  the  second  tract  acquired  afterwards  by  that  debtor. 
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"Subsequently  the  owner  mortgaged  this  second  tract  to  C.  Upon 
a  distribution  of  the  proceeds  of  both  tracts  it  was  held  that  C,  having 
had  JFecord  notice  of  the  other  liens,  B,  under  his  superior  equity,  could 
require  that  the  proceeds  of  the  second  tract  should  be  applied  to  A*s 
judgment  in  reliei  of  his  own  lien  upon  the  first." 

Here  A  has  a  first  lien  upon  a  tract  of  land  and  B  has  a  second  lien 
by  mortgage.  The  debtor  purchases  the  second  tract  upon  which  A 
obtains  a  first  lien!  Then  C  takes  a  mortgage  upon  the  second  tract, 
and  the  proposition  ruled  by  the  court  was,  that  B,  who  had  a  second 
lien  upon  the  first  tract,  could  compel  A  to  exhaust  the  second  tract 
upon  which  B  had  no  lien,  even  to  the  exclusion  of  C,  who  had  taken  a 
mortgage  upon  that  tract  thereby  relieving  the  tract  of  the  first  pur- 
chaser upon  which  B  had  a  second  lien.     And  the  court  said  : 

**Thts  equity,  we  have  said,  was  against  the  debtor,  and  it  is  equally 
such  against  bis  .subsequent  mortgage  creditors  with  notice,  who  can 
have  no  greater  rights  than  the  debtor  had  at  the  time  the  mortgage 
was  given.  This  equity  existed  in  favor  of  the  appellants  before  the 
appellees  acquired  their  lien;  prior  in  te )f pore  potior  in  jure.  The 
appellees  must  be  considered  to  have  taken  their  mortgage  subject  to 
the  prior  equity  of  the  appellants. 

**In  Delaware  &  Hudson  Canal  Co.'s  Appeal.  38  Pa.  St.,  513,  a  mort- 
gagor had  other  lands  than  those  mortgaged,  which,  including  the  mort- 
gaged premises,  were  bound  by  four  earlier  judgments.  Subsequent  to 
the  mortgage  were  other  judgments  which  were  liens  upon  all  the  lands. 
Upon  the  distribution  of  the  proceeds  of  a  sale  of  all  the  lands  the  court 
subrogated  the  mortgagee  to  the  rights  of  the  senior  judgment  creditors 
in  the  lands  not  covered  by  the  mortgage.  It  was  distinctly  held  that 
the  judgment  creditors  subsequent  to  the  mortgage  had  no  rights  supe- 
rior to  those  of  their  debtor.  The  same  principle  is  recognized  in  Hast- 
ings* Case,  10  Watts  (Pa.),  303.  These  cases  and  Robeson's  Appeal,  117 
Pa.  St.,  628,  overrule  Miller  v.  Jacobs,  8  Watts,  477,  where  it  was  held 
that  a  creditor  who  has  a  lien  on  two  funds  may  throw  the  whole  burden 
on  cue  of  them,  to  the  exclusion  of  a  junior  encumbrancer,  if  the  other 
fund  is  subject  to  incumbrances,  which,  though  posterior  in  date,  are 
sufficient  to  absorb  the  whole,  because  the  effect  of  such  a  course  is 
merely  to  postpone  one  creditor  to  another,  and  it  does  not  enable  the 
debtor  to  get  back  the  estate  discharged  of  the  lien.  In  Hoff's  Appeal, 
84  Pa.  St.,  40,  it  was  held  that  a  bona  fide  purchaser  may  be  unaffected 
by  an  equity  of  which  he  had  no  notice  in  fact. 

"The  general  principle  is  explained  by  Judge  Hare  in  a  note  to 
Aldrich  v.  Cooper,  2  Lead.  Cases  in  Eq.,  266,  as  follows:  *The  equity 
has  its  root  in  the  obligation  of  the  debtor,  but  is  also  an  equity  among 
the  creditors,  that  each  shall,  when  it  can  be  done  without  loss  or  incon- 
venience, so  use  his  right  that  all  may,  as  far  as  the  circumstances  admit, 
be  satisfied  in  the  order  in  which  their  liens  severally  accrued.  A  has  a 
paramount  lien  on  two  tracts  of  land,  B  a  lien  on  one  of  them,  and  C  a 
subsequent  lien  on  both.  If  A  exhausts  the  tract  which  is  the  subject 
of  B's  lien,  B  will  be  subrogated  to  A's  lien  on  the  other  tract,  although 
C  is  thereby  excluded  from  the  fund.'  " 

Now  here  are  A,  B  and  C.  A  is  first,  B  second  upon  a  portion  ot 
the  fund,  and  C  third  upon  all  of  the  estate.  B  is  allowed  to  partake  ot 
the  fund. 

**A  writer  in  the  Anierican  Law  Register,  vol.  27,  page  788,  states 
the  rule  concisely  as   foUows:  *If  a  paramount  enctimbrancer  of  two 


Digitized  by 


Google 


Viil.  CIRCUIT  COURTS.  663 

Jeunings  et  al.  v.  Bank  et  al. 

lunds,  by  his  election  of  remedies,  disappoints  a  junior  creditor,  who  has 
a  lien  upon  one  of  them  only,  the  latter  shall,  to  that  extent,  be  substi- 
tuted to  the  lien  of  the  paramount  encumbrance  upon  the  other  fund 
bound  by  it,  as  against  the  debtor  and  all  claiming  under  him,  by  lien 
or  title  subsequent  in  time.'  '* 

In  the  case  of  Philips  v.  Keels,  2  Ohio  Circ.  Dec,  668,  I  find  this 
statement  in  the  coticlusion  of  the  court  upon  the  proposition  here  pre- 
sented : 

"Where  one  person  has  a  lien  upon  two  or  more  tracts  of  land,  and 
another  a  lien  upon  only  one  of  them,  the  person  having  the  lien  on  all 
will  be  driven  to  assert  it  against  that  on  which  the  other  has  no  lien," 
unless  the  superior  equities  of  others  are  interfered  with,  which  shows  a 
qualification  of  the  general  doctrine  which  seems  to  be  of  some  impor- 
tance. 

We  intended  to  state,  but  perhaps  may  have  omitted  to  do  so,  that 
the  judgment.. of  the  court  of  common  pleas  rendered  in  this  case  was 
against  the  claim  made  by  the  plaintiff  in  error.  That  is,  of  course,  to 
l:>e  assumed  from  the  fact  that  they  are  here  with  their  petition  in  error. 
The  fund  was  applied  first  to  the  Wood- Wagner  judgment,  and  secondly, 
lo  that  of  the  bank,  which  exhausted  the  entire  fund.  Now,  applying 
these  views  briefly  to  the  case  in  hand,  I  will  refer  to  some  of  the  facts 
which  have  been  stated. 

In  the  first  place,  Palmer  having  under  his  execution  caused  a  levy 
to  be  made  upon  this  personal  property  on  May  5,  1892,  and  thereby  ac- 
quired two  sec4irities  for  his  debt ;  the  mortgage  which  was  prior  in  time, 
and  the  levy  upon  the  personal  property  which  at  that  time  constituted 
the  only  charge  or  lien  upon  the  property,  it  appears  to  us  that  upon  that 
levy  being  made,  the  Ohio  National  Bank  here  could  have  compelled 
Palmer  to  exhaust  the  property  so  levied  upon  before  resorting  to  the 
realty  upon  which  it  held  a  second  lien.  The  right  to  do  this  Palmer 
possessed  by  the  levy.  The  right  so  attached  could  not  be  displaced  or 
impaired  by  a  subsequent  levy  at  the  instance  of  another  judgment  cred- 
itor. That  levy  when  made  by  Palmer  constituted  pro  ianio  satisfaction 
of  the  judgment.  Upon  a  sale  being  made  upon  that  execution  there 
was  no  confirmation  necessary  ;  there  was  no  action  of  a  court  of  record ; 
the  execution  was  issued  and  levied  and  the  property  sold  in  regular 
form  and  bid  in  by  the  judgment  creditor.  Unless  upon  some  proceed- 
ing, instituted  in  proper  form,  that  sale  was  set  aside  (which  was  never 
attempted  in  this  case),  the  moment  the  sale  was  made  and  returned, 
there  was,^r^  tanto,  by  operation  of  law,  a  satisfaction  of  the  judgment. 

Upon  this  proposition,  I  refer  for  a  moment  to  two  cases  cited  by 
plaintiff  in  error  here  :  Fassett  v.  Traber,  20  O.,  540,  the  syllabus  of 
which  is  as  follows  : 

**  When  two  creditors  have  each  a  lien  on  the  same  property  of  their 
debtor,  and  the  one  having  the  prior  lien  has  also  a  lien  on  another  fund 
for  the  same  debt  on  which  the  subsequent  lienholder  has  no  claim,  such 
prior  lienholder  will  be  compelled,  in  equity,  to  exhaust  such  fund  before 
he  proceeds  to  subject  the  property  on  which  the  other  creditor  has  his 
lien. 

"  If,  after  bill  filed  by  the  subsequent  lienholder  to  compel  such  sub- 
rogation, the  prior  lienholder  delivers  up  his  claim  on  the  second  fund, 
to  the  debtor,  he  will  be  compelled,  as  between  him  and  the  subsequent 
lienholder,  to  account  for  such  fund  as  so  much  paid  on  his  claim." 
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Now»  here,  on  May  6th,  Palmer  had  his  decree  on  his  first  mortgage 
for  his  debt.  He  levied  by  execution  upon  the  personal  property  here  in 
question.  The  bank  had  a  second  lien,  by  mortgage,  upon  the  real  es- 
tate covered  by  Palmer's  mortgage,  but  it  had  no  lien  upon  the  personal 
property.  As  the  situation  then  was,  therefore  Palmer  could  have  been 
compelled  by  the  bank  to  first  exhaust  his  levy  upon  the  personal  prop- 
erty on  which  the  bank  had  no  lien,  to  the  relief  of  the  bank  so  far  as 
concerned  the  real  esUte  upon  which  the  bank  had  a  second  lien,  and, 
uiidtr  the  ruling  made  in  this  case  in  Fassett  v.  Traber,  supra^  if  after 
having  made  the  levy  Palmer  had  released  or  relinquished  it,  or  wasted 
the  personal  property,  he  could  have  been  compelled  to  account  to  the 
bank  for  the  loss  so  sustained,  that  is  to  say,  so  far  as  concerned  the  real 
estate. 

And  in  Teaflf  v.  Ross,  1  O.  S.,  469,  the  same  principle  is  applied,  al- 
though there  the  controversy  was  between  a  purchaser  and  the  mort- 
gagee and  not  between  a  judgment  creditor  and  the  mortgagee.  The 
syllabus  in  that  case  is  as  follows : 

**  H  mortgaged  land  to  T  and  afterwards  sold  it  to  O,  and  received 
payment.  H  informed  T  of  the  sale,  and  in  order  to  remove  the  incum- 
brance, as  he  was  bound  to  do  by  his  contract  with  O,  he  proposed  to 
give  a  new  note  for  the  debt,  with  a  mortgage  on  real  estate  to  secure  it,, 
to  which  T  consented,  and  the  new  note  and  mortgage  were  accordingly 
executed  and  delivered,  T  agreeing  not  to  prosecute  the  first  mortgage 
if  the  property  covered  by  the  second  was  sufficient  to  pay  the  debt.  The 
property  was  amply  sufficient,  but  T  neglected  for  sixteen  months  to 
deliver  the  mortgage  for  record,  by  means  whereof  the  property  wns 
swept  away  under  mortgages  and  conveyances  made  by  H  within  thai 
period. 

'•  Held,  that  under  these  circumstances  O'sland  was  discharged  from 
the  lien  of  the  first  mortgage." 

Now  let  it  be  borne  in  mind  in  this  action  that  at  the  time  Jennings 
and  Beiry  recovered  their  judgment — ^at  the  time  they  made  their  levy 
upon  this  personal  pr6perty  subject  to  the  levy  of  Palmer — that  the 
proceedings  of  the  bank  upon  its  cross-petition  operated  under  the 
statute  as  lis  pendens,  so  that  everything  that  was  done  in  that  action 
affecting  or  determining  the  rights  of  the  bank  as  against  the  property 
proceeded  against  affected  the  attitude  of  Jennings  and  Berry  precisely 
as  though  they  were  parties  defendant.  It  is  not  necessary,  where  a 
man  has  instituted  proceedings  to  subject  property  to  sale  to  satisfy  a 
lien,  that  he  bring  in  all  the  parties  who  are  supposed  to  acquire  inter- 
est in  the  same  property  pending  the  action.  That  is  the  established 
doctrine,  and  it  is  placed  here  in  the  form  of  a  statute  by  sec.  6056,. 
Rev.  Stat.,  to  which  we  have  referred.  So  far,  therefore,  as  concerns 
the  real  estate  and  the  right  of  the  bank  in  that  real  estate  to  the  rights 
of  these  claimants,  Jennings  and  Berry,  are  affected  by  any  judgment  or 
decree  made  by  the  court  in  that  proceeding  petidente  lite,  it  is  pre- 
tisely  as  though  they  were  made  parties  defendant  and  were  actually 
appearing  in  the  case,  so  that  the  decree  in  favor  of  the  bank  upon  its 
answer  and  cross-petition,  which  was  rendered  May  7, 1892,  binds  these 
parties  so  far  as  the  real  estate  is  concerned.  Of  course  the  personal 
property  was  not  brought  into  the  case  in  any  shape  or  form  ;  but,  so  far 
ss  the  real  estate  is  concerned  and  so  far  as  the  rights  of  the  bank  in 
each  are  concerned,  the  decree  of  the  court  fixing  and  establishing  the 
riffbts  of  the  bank  and  granting  the  relief  to  the  bank,  binds  Jennin^s^ 
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and  Berry  just  as  much  as  if  they  were  parties  to  the  proceeding.  Then 
that  decree  was  rendered  on  May  7,  1892.  It  fixed  the  title  and  rights 
of  all  the  parties  in  the  mortgaged  property,  an  order  of  sale  and  appli- 
cation of  the  proceeds  in  accordance  with  the  finding.**  of  the  court  as  to 
the  rights  of  the  parties.  The  sale  was  made.  Now  then,  in  our  judg- 
ment, it  is  not  competent  for  these  creditors,  Jennings  and  Berry,, 
whether  they  were  parties  to  this  decree  or  not,  it  is  not  competent  for 
them  after  the  levy  of  May  5th,  by  Palmer,  which  created  in  the  bank 
a  right  to  have  that  personal  property  first  sold  and  its  proceeds  sub- 
jected  to  the  payment  of  Palmer's  lien,  to  come  in  and  by  a  subsequent 
levy  upon  their  judgment  displace  this  right  of  the  bank  to  have  the 
property  so  appropriated  and  its  proceeds  so  applied.  Here  the  bank, 
on  May  7,  1892,  obtained  a  personal  judgment  and  a  decree  upon  the 
mortgage  executed  along  in  1888  or  1889.  Mr.  Palmer,  upon  his  judg- 
ment, rendered  in  18 — ,  upon  May  5th,  levies  upon  this  personal  property. 
The  moment  that  levy  was  made  the  right  attached  in  the  bank  to  re- 
quire that  the  property  should  be  first  subjected  to  the  payment  of  the 
Palmer  judgment ;  and  if,  the  right  so  having  passed.  Palmer  had  wasted 
or  squandered  the  property,  he  would,  nevertheless,  by  the  law  as  rec- 
ognized in  these  Ohio  cases,  among  other  authorities,  would  have  been 
compelled  to  account  for  the  distribution  of  the  proceeds  of  the  sale  of 
the  real  estate  to  the  bank,  the  loss  of  which  he  had  permitted  or  the 
waste  of  which  he  had  permitted.  He  couldn't  do  it  after  he  had  made 
the  levy  and  secured  a  lien  which  provided  a  fund  for  the  payment  of 
this  mortgage  debt,  which  was  a  first  lien,  and  the  mortgage  debt  of  the 
bank  being  a  second  lien,  he  could  not  prejudice  the  bank  in  that  way. 
Now,  then,  can  another  creditor,  after  the  rights  of  the  bank  have  at- 
tached,  come  in  and  by  a  subsequent  levy  displace  these  rights  which 
had  attached  in  favof  of  the  bank  and  require  that  a  proportion  of  the 
proceeds  of  the  personal  property  shall,  in  effect,  be  applied  upon  his 
debt  by  subrogating  him  to  the  original  right  of  Palmer  to  have  the 
mortgaged  property  subjected  to  the  payment  of  his  judgment  and  a 
portion  of  the  proceeds  of  that  mortgage  applied  upon  his  claim  ?  We 
do  not  think  it  is  competent.  We  think  the  reasoning  of  the  determi- 
nation of  the  cases  cited  from  this  encyclopedia  is  clearly  against  it. 

For  these  reasons,  the  statement  of  which  have  been  somewhat  ex- 
tt=nded,  we  think  the  court  below  did  not  err  and  that  the  judgment 
should  be  affirmed. 


ASSIGNMENT  OP  DOWER. 

[I^ucas  Circuit  Court,  Peburary  11, 1898.] 

King,  Haynes  and  Parker,  JJ. 

MiNBRVA  T.  RUSSEI,L  V.   CHARLES  A.   RUSSBLI,  BT  AL. 

I.  Ahswbr  and  Cross-Petition  praying  for  Partition  does  not  change  Ac- 
tion FOR  DOWKR  TO  ACTION  POR  PARTITION  AND  DOWBR. 

A  defendant  in  an  action  for  assignment  of  dower  in  certain  premises  has  no 

right,  by  his  answer,  and  cross-petition,  praying  for  partition,  to  change  the 

^  action  from  dower  to  partition  and  dower,  and  the  case  should  proceed  as  it 

was  originally  commenced,  to  be  governed  by  the  statutes  relating  to  the 

assignment  of  dower. 
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2.  Dower  in  Unimproved  Land— Value  of  Land  may  be  Fixed  by  Appraisers. 
Under  sec.  5714a,  Rev.  Stat.,  relating  to  unimproved  lands,  the  court  is  not 
limited  to  taking  one-third  of  the  land  but  may  ascertain,  as  near  as  possible, 
the  value  of  the  dower  interest.  And  in  this  the  court  is  not  limited  to  a 
sale  of  the  lands  to  determine  the  value.  It  may  be  fixed  by  appraisers  and 
the  dower  interest  therein  then  determined.  The  land  so  charged  with 
dower  or  curtesy  or  so  much  thereof  as  is  necessary  may  then  be  sold  as 
directed  by  statute. 

Appeal  from  the  Court  of  Common  Pleas  of  Lucas  county. 

Haynes,  J. 

This  case  is  brought  into  this  court  upon  appeal  from  a  certain  order 
that  was  made  by  the  court  of  common  pleas  iu  the  case.  The  original 
petition  was  filed  by  Minerva  T.  Russell  in  the  common  pleas  for  the 
assignment  of  dower  in  certain  property  in  Lucas  county.  Thereupon 
an  answer  was  filed  by  one  of  the  defendants,  who  was  the  owner  of  a 
portion  of  the  premises  praying  for  a  partition  of  the  premises.  Such 
proceedings  had  in  the  court  of  common  pleas  that  the  court  found  that 
the  plaintiff  was  entitled  to  dower  in  the  premises  described  in  the 
petition;  that  as  between  defendants,  Charles  A.  Russell  and  Rowland 
F.  Russell,  Charles  A.  Russell  is  the  owner  of  and  has  a  legal  right  to 
an  undivided  two-thirds  interest  and  Rowland  F.  Russell,  in  like  man- 
ner of  a  one-third  interest  therein.  And  it  was  ordered  that  a  writ  issue 
to  the  sheriff  of  Lucas  county,  to  assign  dower  in  said  premises  to  the 
plaintiff.  This  writ  was  issued  in  June,  1897.  After  the  issuance  of  the 
writ,  commissioners  were  appointed  to  make  partition.  The  commis- 
sioners made  a  report  to  the  court  on  November  11,  1897;  whereupon  the 
court  proceeded  to  affirm  the  action  of  the  commissioners  and  proceeded  to 
make  certain  findings  and  orders.  Among  other  things,  they  found  the 
value  of  her  dower,  acting  under  sec.  6714a,  Rev.  Stat.:  **The  court 
further  finds  that  at  ttie  time  of  the  filing  of  her  petition  herein,  the 
plaintiff  was  fifty-eight  years  of  age,  and  that  the  value  of  said  dower 
in  money  is  the  sum  of  $700.88,**  And  thereupon,  under  that  same 
section,  it  proceeded  to  order  that  the  property,  or  so  much  thereof  as 
might  be  necessary,  should  be  sold  and  the  amount  of  her  dower  paid  to 
her. 

It  was  to  this  order  of  the  court  that  an  appeal  was  taken,  objection 
being  made  that  the  court  erred  in  the  amount  which  it  found  the  value 
of  the  dower  to  the  widow  to  be. 

We  have  very  serious  doubts  whether  this  is  an  appealable  matter. 
Unquestionably,  under  the  decision,  McRoberts  v.  Lockwood,  49  O.  S., 
374,  it  is  held  that  an  appeal  may  be  allowed  in  a  case  of  partition.  At 
the  same  time,  while  the  court  held  that  an  appeal  might  be  taken  from 
a  final  order  and  decree  in  partition^  it  held  that  there  could  be  no 
appeal  from  the  action  of  the  court  confirming  the  partition.  For  that 
reason  we  have  very  serious  doubt  whether  the  proceedings  which  were 
had  in  this  case  after  the  decree  that  was  taken  in  July,  finding  that  the 
plaintiff  Was  entitled  to  dower,  could  be  appealed  from;  but  inasmuch 
as  there  has  been,  under  sec.  6714a,  Rev.  Stat.,  a  finding  of  the  amount 
and  value  of  the  dower,  we  have  concluded  to  hold  that  the  case  is 
properly  in  this  court. 

There  is  no  disagreement  here  about  the  facts  of  the  case.  The  con- 
tention of  counsel  in  this  court  seems  to  be  that  the  court  of  common 
pleas  should  have  ordered  a  sale  of  the  whole  property,  as  upon  partition, 
and  that  the  proceedings  should  have  been  governed  by  the  law  of  par- 
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tition,  and  claims  his  cross- pet  it  ion  should  operate  to  change  the  action 
for  dower  to  one  for  partition  and  dower. 

Upon  consideration,  we  are  of  the  opinion  that  the  defendant  had 
no  right  by  his  answer  and  cross-petition  in  partition,  to  change  the  case 
from  dower  to  partition  and  dower,  in  other  words,  we  hold  that  the  case 
should  have  proceeded  as  it  originally  was  commenced — as  an  action  in 
.  dower  and  for  the  assignment  of  dower,to  be  governed  by  the  chapter  of 
the  statutes  relating  to  the  assignment  of  dower. 

Under  chapter  seven  the  widow  is  assigned  a  dower  by  metes  and 
bounds,  or  else  an  interest  in  the  rents  and  profits.  But  lately  a  supple- 
mentary statute  has  been  passed  by  the  legislature,  which  is  now  known 
as  sec.  5714a,  which  provides  that  under  certain  circumstances,  where 
there  are  unimproved  lands  or  woodlands,  which  are  unproductive,  she 
has  other  and  diflferent  rights;  that  she  has  a  right  and  the  amount  and 
value  of  her  dower  interest  fixed  and  that  she  be  paid  the  amount  out  of 
the  proceeds  of  sale.  Whether  she  could  do  that  in  a  partition,  is  a 
matter  that  perhaps  we  need  not  decide  here.  It  is  sufficient  to  say  that 
they  are  distinct  proceedings,  and  we  see  in  reason  no  right  that  defend- 
ant has  to  come  here  and  substitute  a  proceeding  in  partition  for  a  pro- 
ceeding in  dower.  For  that  reason  we  hold  that,  the  answer  of  Russell 
should  not  have  been  regarded  and  that  the  proceedings  should  have 
gone  forward  as  for  proceedings  in  dower  alone. 

I  come  -now  to  the  real  controversy  in  this  case — or  I  take  it  that 
the  supposition  on  the  part  of  counsel  for  defendant  is  that  if  the  pro- 
ceedings should  go  forward  as  partition  proceedings  and  if  plaintiff  elected 
to  take  a  portion  of  proceeds  of  the  sale  of  the  property  that  then  she 
would  only  take  certain  proportion  of  the  amount  for  which  the  land 
might  be  sold,  whereas,  under  sec.  5714a,  a  different  right  is  given  her. 
Section  5714a  provides: 

**When  an  estate  of  which  a  widow  or  widower  is  dowable,  or  in 
which  a  widow  or  widower  owns  a  dower  or  curtesy  interest  heretofore 
assigned  to  or  vested  in  her  or  him,  consists,  in  whole  or  part,  of  timber 
lands  or  other  unimproved  lands  or  lots,  commissioners,  appointed 
as  hereinbefore  provided,  shall  return  to  the  court  a  true  appraisement 
of  such  lands  in  money,  and  also  a  true  appraisement  of  the  annual  rental 
value  thereof,  and  if  it  shall  appear  to  the  court,  upon  the  hearing  of 
such  report,  that  the  assignment  of  dower  or  curtesy  in  such  lands, 
either  by  metes  and  bounds  or  as  of  the  rents,  issues  and  profits,  cannot 
be  or  has  not  been  made  so  as  to  provide  such  widow  or  widower  with 
an  income  from  the  lands  or  lots  so  charged  commensurate  with  the  value 
of  the  same,  as  fixed  and  determined  by  said  commissioners,  the  court 
shall  determine  the  value  of  such  dower  or  curtesy  in  money,  and  make 
an  order  directing  the  sheriff  to  advertise  and  sell  the  lands  so  charged 
with  dower  or  curtesy  or  so  much  thereof  as  may  be  necessary,  as  upon 
execution.** 

It  will  be  noticed  that  this  only  applies  to  a  certain  class  of  lands. 
In  lands  which  are  improved,  or  lands  which  are  valuable  and  productive, 
the  widow  is  still  endowed  either  with  one- third  of  the  premises  or  one- 
third  of  the  rents  and  profits,  as  the  law  stood  before  the  passage  of  this 
section.  But,  in  unimproved  lands,  for  the  purpose  of  enabling  her  to  have 
some  benefit  of  dower,  provision  is  made  for  her  as  in  this  section  pro- 
vided. Now  it  is  objected  here  that  the  court,  in  finding  the  value  of  the 
premises  have  found  it  as  of  one-third  the  face  value  of  the  property — 
or  niieht  find  it  of  that  valuation.     The  statute  provides:     •*The  court 
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shall  determine  the  value  of  such  dower  or  curtesy  in  money;"  the  court 
is  not  limited  to  takinj?  one- third  of  the  land — he  is  to  ascertain,  as  near 
as  he  can,  the  value  of  her  dower  interest. 

It  is  contended  that  the  way  to  ascertain  the  value  of  the  lards  is  to 
sell  them,  and  that  the  plaintiff  should  be  endowed  with  one-third  of  the 
proceeds  that  might  arise  out  of  the  sale  of  the  lands.  Now  we  cannot 
agre^  to  that  rule;  we  do  not  think  the  court  is  bound  by  any  rule  of 
thfj.t  kind.  She  has  a  right  to  have  assigned  to  her  one-third  interest 
in  ^he  real  estate.  No  better  way,  perhaps,  could  be  found  than  to  have 
the  value  fixed  by  appraisers,  as  it  was  fixed  in  this  case,  and  then  when 
*h^.  court  ascertains  what  the  value  of  the  land  is  by  appraisement  or  by 
h<»aring  testimony,  then  it  would  also  proceed  to  ascertain  the  fair  value 
ni  her  interest  in  that — that  is  to  say,  her  third.  That,  in  this  case,  the 
'ourt  has  proceeded  to  do.  The  statute  then  provides  that  the  court 
t  *  ♦  shall  make  an  order  directing  the  sheriff  to  advertise  and  sell 
^.he  lands,  so  charged  with  dower  or  curtesy,  or  so  much  thereof  as  may 
be  necessary,  as  upon  execution.**  And  that  the  court  did  in  the  case  at 
bar,  and  we  think  the  action  of  the  court  was  correct,  and  the  order  of 
the  court  is  that  the  same  order  be  entered  in  this  court  as  was  entered 
in  the  court  of  common  pleas. 

Hamilton  &  Kirby,  for  plaintiff, 

A.  P.  Crane^  for  defendant. 


STATUTE  OF  FRAUDS— CONTRACTS. 

[I^ucas  Circuit  Court,  January  17, 1898.] 
King,  Haynes  and  Parker,  JJ. 

L^ROY  Wblbver  v.  Thb  I.  H.  Dktwiler  Co.  and  George  K.  Det- 

WILER. 

Contract  for  thb  Sale  op  certain  Earth  PAI4I3  within  thb  Statutb  of 

Frauds. 

A  contract  for  the  sale  of  certain  earth  to  be  removed  from  a  lot,  is  a  contract 

for  the  sale  of  a  portion  of  the  real  estate — a  sale  of  the  land  itself,  and  is, 

therefore,  a  contract  concerning  an  interest  in  lands  and   falls  within  the 

Statute  of  Pranda,  and  being  verbal,  no  recovery  can  be  hnd  upon  it 

Haynes,  J.  *  * 

A  petition  in  error  is  filed  in  this  court  for  the  purpose  of  reversing 
the  judgment  in  the  court  of  common  pleas  in  an  action  brought  in  that 
court  wherein  Welever  was  plaintiff  and  the  Detwilers  were  defendants. 
Suit  was  brought  by  Welever  against  the  Detwilers  for  the  recovery  of  a 
certain  price  agreed  to  be  paid  for  the  removal  it  was  alleged  of  certain 
earth  from  a  lot.  Issues  were  joined  by  way  of  denial  in  the  case,  and 
upon  the  trial  of  the  case,  at  the  conclusion  of  the  evidence,  the  court  di- 
rected the  jury  to  return  a  verdict  in  favor  of  the  defendants,  and  the 
ground  of  that  direction  was,  that  the  contract  proved  upon  the  trial  of 
the  case  was  within  the  Statute  of  Frauds — ^the  testimony  showing  that 
the  whole  agreement  was  oral. 

In  order  to  get  at  a  proper  understanding  of  the  case  and  the  proper 
application  of  the  principles  of  law,  it  will  be  necessary  to  read  the  peti- 
tion in  the  case : 
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"For  cause  of  action  against  the  defendants,  plaintiff  says  that  he 
entered  into  a  contract  with  the  defendants  to  remove  a  bank  of  earth 
then  and  there  being  on  certain  lots  fronting  on  Euclid  avenue.  East  To- 
ledo, Ohio,  between  Third  and  Fourth  streets.  By  the  terms  of  said 
contract,  plaintiff  was  to  receive  from  defendants  the  sum  of  $50  for  the 
removal  of  the  said  earth." 

Now  it  will  be  seen,  before  we  get  through,  that  there  is  no  state- 
ment that  the  earth,  in  any  manner  of  form,  should  belong  to  the  plaintiff. 

"After  entering  into  said  contract  with  the  defendants,  plaintiff  says 
that  he  bargained  with  two  owners  of  property  located  near  said  bank, 
towit:  One  Frank  Hake,  and  one  D.  Harpster,  to  receive  from  them 
$25  for  the  removal  of  said  bank  of  earth. 

"Plaintiff  further  alleges  that  prior  to  entering  into  said  contract 
with  the  defendant,  he  had  contracted  and  agreed  with  one  G.  H.  Hartu- 
pee  to  procure  and  haul  the  necessary  earth  to  fill  certain  lots  owned  by 
him  in  East  Toledo  near  the  bank  of  earth  aforesaid.  And  by  reason  of 
said  contract  with  said  Hartupee,  this  plaintiff  did  go  to  the  defendants 
and  enter  into  a  contract  with  them  as  aforesaid  for  the  removal  of  said 
bank  of  earth,  in  order  to  use  the  same  in  filling  the  lot  of  G.  H.  Hartu- 
pee as  aforesaid. 

"Plaintiff  further  says  that,  having  thus  made  all  his  arrangements 
to  remove  the  said  bank  of  earth,  and  being  able  and  prepared  to  do  so, 
the  defendants,  in  utter  disregard  of  their  contract  with  the  plaintiff,  re- 
fused to  allow  or  permit  the  plaintiff  to  remove  the  said  bank  of  earth, 
and  have  thence  hitherto  persisted  in  the  breach  of  their  contract  by  so 
refusing  to  allow  the  plaintiff  to  remove  said  earth.  And  so  it  was  that 
the  plaintiff  was  compelled  to  procure  earth  at  another  place  some  dis- 
tance farther  from  the  said  lot  of  G.  H.  Hartupee  than  was  the  said  bank 
of  earth  of  defendants,  and  was  compelled  to  dig  and  haul  the  same  at 
great  cost  and  expense  to  plaintiff  over  what  he  would  have  been  com- 
pelled to  pay  had  the  defendants  fulfilled  the  said  contract. 

"Plaintiff  was  also  put  to  much  time  and  expense  in  finding  the  said 
earth  with  which  to  fill  said  lot  of  said  Hartupee,  in  order  to  fulfill  his 
contract  with  him. 

"Plaintiff  is  further  damaged  by  reason  of  the  breach  of  said  con- 
tract by  defendants,  in  that  he  had  contracted  with  one  Harpster  for  a 
large  amount  of  earth,  to-wit:  513  wagon  loads,  which  cost  plaintiff  to 
haul  and  deliver  to  this  said  Harpster  six  cents  per  load  more  than  it 
would  have  cost  had  said  defendants  fulfilled  their  contract,  and  permit- 
ted plaintiff  to  remove  their  said  bank  of  earth  as  aforesaid.   ■ 

'"An  itemized  account  of  the  l#ss  and  damage  sustained  by  plain- 
tiff by  reason  of  said  breach  of  contract  by  the  defendants,  is  hereto  at- 
tached, marked  "Exhibit  A,"  and  made  a  part  hereof,  the  full  amount  of 
the  same  being  $410.83. 

"Wherefore  plaintiff  prays  judgment,"  etc. 

It  will  be  observed  that  nowhere  does  the  pleader  state  that  he  had 
informed  the  defendants  in  any  manner  or  form  of  the  purposes  for 
which  he  intended  to  use  this  earth,  or  that  he  was  to  use  it  to  fulfill  any 
contracts  whatever.  The  work  was  never  done,  and,  although  the  ques- 
tion is  not  raised,  it  seems  to  me  that  the  petition  does  not  state  a  cause 
of  action  against  the  defendants.  The  bill  which  he  makes  up  for  this 
work  is  as  follows : 
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"Contract  price  with  Detwiler $50  00. 

Contract  price  with  Frank  Hake  and  D.  Harp- 

ster 25  00 

Cost  to  fill  lot  of  G.   Hartupee,   shovellers  and 

teamsters $542  95 

Lost  time  of  self  and  son 42  00 

Labor  of  self  and  son 144  00 

$728  95 
CREDIT: 

"Cash  from  Hartupee. $398  90 

Cash  from  Worall,  removing  earth..         25  00      $423  90 

Loss  on  job ,  $305  05      $305  05 

513  loads  of  earth  to  Harpster  at  six 

cents  a  load  extra  cost 30  7S 

'  "Total    damage $410  83 

In  his  testimony,  which  is  given  in  the  case,  plaintiff  states  that  he 
went  to  the  Detwilers  and  told  them  that  he  wanted  to  get  this  earth  and 
that  they  had  some  talk  in  regard  to  the  matter,  and  Detwiler  agreed  to 
meet  him  later  upon  the  premises.  They  then  met  upon  the  premises 
and  he  claims  that  Detwiler  agreed  to  give  him  $50  to  remove  the  earth. 
There  was  a  dispute  between  them,  however,  as  to  whether  a  certain 
privy  which  stood  upon  the  premises  should  be  removed  also  by  Mr. 
Welever,  and  upon  that  incident  of  the  agreement  they  divided,  and  the 
contract  was  given  to'another.  But  he  states  in  his  testimony  in  regard 
to  it  as  follows : 

"Q.  Did  you  tell  him  anything  about  your  making  an  arrange- 
ment to  put  this  earth  elsewhere?  A.  Yes,  when  he  says  to  me  'You 
can  commence  on  there  in  ten  days,  or  as  soon  as  I  get  back,  in  ten  days, 
I  will  move  the  house,  give  the  job  to  a  house  mover/  *Well,  now,'  says 
I,  *I  want  to  make  a  contract  with  another  man ;  I  want  to  be  sure  I  will 
have  the  placing  of  this  earth.'  He  says  'Whatever  you  like,  do  what- 
ever you  Hke,  do  whatever  you  like  with  that  bank,  but  the  earth  is  yours, 
now,  cut  it  down  until  I  tell  you  to  stop,  put  it  where  you  like,  make  any 
contract  you  want  to,  this  bank  is  yours.'  I  know  I  am  not  mistaken : 
he  says  *This  bank  of  earth  is  yours,  remove  it  to  where  you  want  to,  it  is 
yours.'  Then  I  went  and  made  my  contract  for  this  bank  of  earth  to  put 
It  into  this  hole." 

Now  if  this  was  a  mere  contract  to  remove  the  earth,  perhaps  no 
question  would  be  raised  as  to  whether  it  was  within  the  Statute  of 
Frauds.  But  we  are  clearly  of  the  opinion,  from  the  statement  made  by 
plaintiff  as  a  part  of  his  testimony,  that  the  consideration  of  fifty  dollars 
for  removing  the  earth  was  a  small  part  of  his  contract,  and  the  real  thing 
that  he  expected  to  obtain  was  earth :  Was  a  part  of  this  lot.  It  was 
out  of  the  earth  itself  that  he  expected  to  make  his  profit  by  re-selling  it 
or  using  it  in  refilling  other  lots,  for  which  he  was  to  get  a  compensation. 
So  that  we  are  constrained  to  hold  that  the  substance  of  the  contract,  was 
the  sale  of  the  earth  itself — the  fifty  dollars  to  be  paid  him  for  removing  it 
was  simply  incidental  and  not  the  main  consideration  of  the  contract. 
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Now  whether  this  is  within  the  Statute  of  Frauds,  we  think  is  a 
question  that  is  very  largely  decided  for  us  in  the  case  of  Hirth  v.  Gra- 
ham, 50  O.  S.,  57,  recently  decided  by  the  Supreme  Court  of  this  state. 
In  that  case  the  question  arose  in  regard  to  the  sale  of  some  standing 
timber — ^whether  or  not  the  sale  was  within  the  Statute  of  Frauds  The 
court  say,  in  the  second  syllabus : 

"A  sale  of  standing  timber,  whether  or  not  the  parties  contemplate 
its  immediate  severance  and  removal  by  the  vendee,  is  a  contract  con- 
cerning an  interest  in  lands,  within  the  meaning  of  the  Statute  of  Frauds, 
and  is  voidable  by  either  party  if  not  in  writing." 

That  case  was  first  tried  before  a  justice  of  the  peace  and  came  up 
from  that  court.  A  request  was  made  to  the  justice  to  instruct  the  jury 
that  "if  they  find  from  the  evidence  that  the  trees  about  which  this  ac- 
tion is  brought  were  at  the  time  of  said  alleged  contract  then  growing 
upon  the  land  of  defendant,  and  that  no  note  or  contract  or  memoran- 
dum was  made  of  the  contract  of  sale  was  at  the  time  made  in  writing, 
the  plaintiff  cannot  maintain  this  action,  and  your  verdict  should  be  for 
the  defendant;"  which  instruction  the  justice  refused  to  give,  but  on  the 
contrary  gave  them  the  following  instructions  on  the  subject :  "This  is 
an  action  for  damages,  not  on  the  contract  nor  to  enforce  the  same,  and  if 
you  find  that  a  contract  was  made  verbal  or  otherwise  and  the  defendant 
refused  or  failed  to  comply  with  its  terms,  the  plaintiff  is  entitled  to  any 
damage  you  may  find  him  to  have  sustained  by  way  of  such  non-compli- 
ance. 

There  is  quite  an  extensive  opinion  by  Bradbury,  judge,  the  an- 
nouncement of  the  opinion  of  the  court  occupying  several  pages,  and  the 
question  is  very  fully  discussed  as  to  whether  the  Statute  of  Frauds  is  ap- 
plicable to  a  case  of  that  kind — ^that  class  of  cases.  It  is  shown  that  in 
some  states  of  this  Union  the  courts  hold  that  the  Statute  of  Frauds  is 
not  applicable ;  but  in  a  large  majority  of  states  the  statue  is  applicable, 
and  the  opinion  proceeds  to  say : 

"The  question  is  now,  for  the  first  time,  before  this  court  for  deter- 
mination ;  and  we  are  at  liberty  to  adopt  that  rule  on  the  subject,  most 
conformable  to  sound  reason.  In  all  its  other  relations  to  the  affairs  of 
men,  growing  timber  is  regarded  as  an  integral  part  of  the  land  upon 
which  it  stands ;  it  is  not  subject  to  levy  and  sale  upon  execution,  as  chat- 
tel property ;  it  descends  with  the  land  to  the  heir,  and  passes  to  the  ven- 
dor with  the  soil.  Coal,  petroleum,  building  stone,  and  many  other  sub- 
stances constituting  integral  parts  of  the  land,  have  become  articles  of 
commerce,  and  easily  detached  and  removed,  and,  when  detached  and  re- 
moved, become  personal  property,  as  well  as  fallen  timber;  but  no  case 
is  found  in  which  it  is  suggested  that  sales  of  such  substances,  with  a  view 
to  their  immediate  removal,  would  not  be  within  the  statute.  Sales  of 
growing  timber  are  as  likely  to  become  the  subjects  of  fraud  and  per- 
jury, as  are  the  other  intergral  parts  of  the  land,  and  the  question  whether 
such  sale  is  a  sale  of  an  interest  in  or  concerning  lands,  should  depend, 
not  upon  the  intention  of  the  parties,  but  upon  the  legal  character  of  the 
subject  of  the  contract,  which,  in  the  case  of  growing  timber,  is  that  of 
realty."  See  also  unreported  case  of  Lithgows  v.  Schook,  found  in  39 
Law  Bulletin,  ^9. 

Now,  holding  this  to  be  a  sale  of  a  portion  of  the  real  estate,  a  sale 
of  a  portion  of  the  land  itself,  we  are  clearly  of  the  opinion  that  it  falls 
within  the  Statute  of  Frauds,  and  that  the  contract  being  verbal,  no  re- 
covery could  be  based  upon  it,  and  the  court  of  common  pleas  was  there- 
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fore  right  in  directing  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ants, and  the  judgment  of  the  common  pleas  will  therefore  be  affirmed. 

Hurd,  Brumback  &  Thatcher,  for  plaintiffs  in  error. 

King  &  Tracy,  for  defendants  in  error. 


PROBATE  COURT— MANDAMUS— ERROR. 

[LttCM  Circuit  Court,  October  2, 1887.] 

King,  Haynea  and  Parker,  JJ. 

State  op  Ohio  bz  RKt.  v.  Irwin  I.  Miliard,  Probata  Jitdgb. 

1.  JuDGMBNT  Discharging  Assignbb  not  Nrcbssarily  Void  bbcausb  some 
Creditors  did  not  Join  in  Application. 

A  judgment  of  the  probate  conrt,  whereby  an  assignee  is  discharged  from  his 
trust,  is  not  necessarily  void  because  some  of  the  creditors  did  not  join  in 
the  application  for  the  discharge,  but  in  voidable  as  against  creditors  who 
were  not  made  parties. 

2.  Efpbct  op  Ordbr  Discharging  Assignbb  Conditionbd  upon  Piumg  hbw 
Bond. 

The  effect  of  an  order  of  the  probate  court,  made  upon  the  application  of  cred- 
itors of  an  insolvent's  estate,  "that  said  trust  be  vacated  and  the  assignee  re- 
leased and  discharged  from  further  liabilities  by  reason  of  his  trust;  upon 
condition,  however,  that  assignee  file  a  new  undertaking,"  which  undertaking 
provides  for  the  payment  of  the  claims  of  creditors,  not  made  parties,  is  to 
discharge  the  assignee,  without  reference  to  the  fact  whether  a  new  bond  be 
given  or  not. 
8.  Pbtition  in  Error,  not  Mandamus,  is  Rbmbdy  por  Partibs  Aggribvbd  by 
SUCH  Ordbr. 

Mandamus  from  the  circuit  court  is  not  the  proper  remedy  fot  parties 
aggrieved  by  such  order,  as  above  referred  to,  for  the  reason  that  such  entry 
is  a  final  order  from  which  a  petition  in  error  to  the  court  of  common  pleas 
will  be. 

Haynes,  J. 

On  August  20,  1897,  there  was  filed  in  this  court  a  petition  for  man- 
damus in  this  case.  An  application  was  made  to  one  of  the  judges  of 
this  court  for  an  alternative  writ  of  mandamus,  which  was  granted  in  due 
form,  and  thereupon,  the  defendant  having  entered  his  appearance,  and 
by  virtue  of  the  statute  files  a  demurrer  to  this  petition,  thereby  raising 
the  question  whether  a  writ  of  mandamus  ought  to  be  allowed  in  the 
case.  He  demurs  upon  the  ground  that  the  court  has  no  jurisdiction  of 
the  subject  of  the  action,  and  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

We  have  listened  to  the  arguments  of  counsel,  and  have  given  this 
matter  our  attention,  and  are  unanimously  of  the  opinion  that  the  de- 
murrer should  be  sustained ;  and  that  for  reasons  which  I  will  endeavor 
briefly  to  state. 

The  petition  says  that  on  June  10,  1893,  Alexander  Backus,  relator, 
ivas  appointed  assignee  in  trust  for  the  benefit  of  all  the  creditors  of  said 
The  Abner  L.  Backus  &  Son's  Co.,  an  insolvent  corporation,  and  was 
duly  qualified  and  entered  upon  the  duties  of  his  trust ;  that  defendant, 
Millard,  then  was  and  still  is  probate  judge  of  Lucas  county,  Ohio. 

He  further  says  that  on  August  19,  1893,  the  relator  filed  a  paper 
writing  in  the  probate  court  of  which  the  following  is  a  copy : 
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SUte  ex.  rcL  ▼.  Millard,  Probate  Judge. 

"Now  comes  Alexander  Backus,  the  duly  appointed  and  qualified 
assignee  of  the  Abner  L.  Backus  &  Son's  Co.  and  shows  to  the  court 
that  the  following  were  at  the  time  the  assignee  accepted  the  trust,  the 
only  creditors  of  said  assignor,  viz :" 

Then  it  sets  out  quite  a  list  of  creditors,  and  among  others  it  men- 
tions Abner  L.  Backus,  $35,093.64,  and  proceeds : 

"That  since  said  assignment  has  been  made  all  of  the  creditors  ex- 
cept; those  hereinafter  named  have  been  paid  in  full,  and  no  liability  in 
their  favor  is  now  existing,  and  as  is  shown  by  the  vouchers  and  exhibits 
hereto  attached,  join  the  assignee  in  the  request  to  this  court  that  the 
trust  may  be  vacated,  the  assignee  discharged,  and  he  and  his  sureties 
released  from  further  liability  on  account  of  their  prior  existing  claims. 
That  the  following  named  persons  and  firms,  creditors  of  said  assignor, 
to- wit:  Houch  &  Jones,  Centerville,  Indiana;  Vernon  &  Moss,  Ander- 
son, Indiana ;  Wickexer  &  Boggs,  Argos,  Indiana ;  Fowler,  Hjp-pster  & 
Smith,  Harpster,  Ohio;  have  been  notified  by  the  assignee  that  he  is 
ready  and  able  to  pay  to  them  in  full  the  respective  amounts  with  interest, , 
but  they  have  hitherto  failed  to  present  any  claim  against  the  assignor  or 
receive  or  receipt  for  the  payment  thereof  to  the  assignee.  He  further 
shows  he  has  paid  all  costs  of  expense  of  administering  the  trust.  Where- 
fore the  undersigned  asks  that  he  be  discharged  from  the  further  duties 
of  his  trust;  that  he  be  allowed  to  deposit  for  the  benefit  of  said  last 
named  creditors  of  The  Abner  L.  Backus  &  Son's  Co.  the  amount  now 
due,to  them,  or  that  he  be  allowed  to  retain  in  his  hands  the  said  amounts 
due  respectively  to  each  of  said  creditors  and  give  undertaking  in  such 
amounts  as  this  court  may  designate  until  such  time  as  they,  said  cred- 
itors, are  willing  and  ready  to  accept  payment  thereof ;  and  thereupon  he 
may  be  released  and  discharged  as  such  assignee;  his  bond  heretofore 
filed  in  this  court  be  cancelled,  or  make  such  other  and  further  orders  as 
the  court  may  deem  right  and  proper  in  the  premises." 

To  that  he  makes  oath.  On  the  same  day,  to-wit:  August  9,  the 
probate  court  made  an  order  of  which  the  following  is  a  copy : 

In  the  probate  court  of  Lucas  county,  Ohio. 
Ex  parte  the  assignment  for  the  benefit  of  creditors  of  The  Abner  L. 

Backus  &  Son's  Company. 

"This  day  came  Alexander  L.  Backus,  the  duly  appointed  and  quali- 
fied assignee  of  said  The  Abner  L.  Backus  &  Son's  Co.  and  filed  a  state- 
ment of  the  credits  and  liabilities  of  said  company  at  the  date  of  said  as- 
signment, and  submitted  proof  that  said  creditors,  except  those  of  them 
hereinafter  named,  had  been  paid  in  full ;  that  no  liability  of  said  corpor- 
ation in  their  favor  now  exists,  and  that  they  join  said  assignee  in  asking 
his  discharge  from  said  trust,  and  also  that  the  following  named  creditors 
of  said  corporation,  to-wit :  Houck  &  Jones,  Vernon  &  Moss,  Weckizer 
&  Boggs,  and  Fowler,  Harpster  &  Smith,  have  presented  no  claims  for 
their  respective  demands,  but  that  said  assignee  has  in  his  hands  suffi- 
cient funds  to  pay  the  same ;  that  said  assignee  has  submitted  proof  that  it 
would  be  manifestly  just  and  to  the  interest  of  the  assignor  that  he  be  re- 
leased from  the  further  administration  of  said  trust ;  and  the  court  being 
now  fully  advised  in  the  premises,  it  is  hereby  ordered,  all  of  the  cred- 
itors, except  those  as  above  named,  in  open  court  consenting  thereto, 
that  said  trust  be  vacated  and  the  assignee  released  and  discharged  from 
further  liabilities  by  reason  of  his  trust;  upon  condition,  however,  that 

8    o.  C  D.    48 
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said  Alexander  Backus  files  forthwith  a  new  undertaking  in  the  sum  of 
$2,500,  payable  to  the  state  of  Ohio,  for  the  use  of  the  unpaid  creditors  of 
said  Abner  L.  Backus  &  Son's  Company,  conditioned  that  he  will,  oa 
demand,  pay  all  unliquidated  claims  of  said  corporation.  And  said 
Alexander  Backus  having  filed  said  bond,  which  is  hereby  approved,  he 
is  hereby  discharged  from  said  trust  as  assignee  of  Abner  L.  Backus  & 
Son's  Company ;  ordered  that  he  pay  the  costs,  taxed  at  $- — ." 

It  is  claimed  that  this  order  is  void  for  the  reason  that  all  of  the  cred- 
itors of  The  Abner  L.  Backus  &  Son's  Co.  did  not  join  in  the  petition  or 
consent  to  the  canceUation  ot  the  assignment.  We  do  not  come  to  that 
conclusion;  nor  do  we  think  that  Carver  v.  Tisinger,  46  O.  S.,  56,  re- 
quires us  to  come  to  any  sudi  conclusion.  The  judgment  would  be  void 
or  voidable  a<i  aigainst  the  persons  who  were  not  made  parties,  to-wit: 
These  four  or  five  creditors.  If  there  should  happen  to  be  other  outstand- 
ing creditors  who  were  not  npmed,  of  course,  the  judgment  would  not  bind 
them. 

The  petition  recites  that  at  the  time  the  order  was  *made  ,  to-wit : 
August  19,  1893— 

"No  notice  of  any  kind,  either  personal,  by  publication  or  otherwise, 
was  given  the  assignor.  The  Abner  L.  Backus  &  Son's  Company,  of  the 
filing  or  pendehcy  of  said  p9i>er  writing  by  said  relator,  as  such  assignee, 
or  of  the  time  ot  hearing  of  any  matter  pertaining  to  said  assignment  of 
any  nature  whatsoever;  that  at  the  time  of  the  making  of  said  order  by 
said  probate  court  (the  order  of  date  August  9,  1893),  the  said  assignor. 
The  Abner  L.  Backus  &  Son's  Company,  was  not  present  in  said  court 
nor  was  any  one  authorized  to  act  for  it  present  in  said  court ;  and  the  said 
assignor.  The  Abner  L.  Backus  &  Son's  Company,  did  not  consent  tc> 
said  order  of  August  19,  1893,  and  the  said  assignor.  The  Abner  L. 
Backus  &  Son's  Company,  had  no  knowledge  of  said  order  of  August 
19,  1893,  until  long  after  said  order  was  made  and  entered.  That  at  the 
time  of  the  making  of  said  order  by  said  probate  court  (the  order  of  date 
August  19,  1893),  the  following  named  copartnership  firms  were  cred- 
itors of  said  assignor.  The  Abner  L.  Backus  &  Son's  Company,  in  the 
sums  set  opposite  their  respective  names  as  follows :  (Naming  the  four 
firms  already  referred  to.)  That  said  above  named  creditors  or  either 
of  them  were  not  present  in  said  court,  nor  was  any  one  authorized  to  act 
for  them  or  either  of  them  present  in  said  court  at  the  time  of  making 
said  order  of  date  August  19,  1893 ;  and  the  said  above  named  creditors 
or  either  of  them  did  not  consent  to  said  order  of  August  19,  1893,  and 
the  said  above  named  creditors  had  no  knowledge  of  said  order  of  Au- 
gust 19,  1893,  until  long  after  such  order  was  made  and  entered." 

We  are  proceeding  now  upon  the  relation  of  the  assignee.  The  as- 
signee is  asking  that  this  order  of  August  19,  1893,  be  treated  as  a  nullity, 
and  that  it  be  declared  by  the  probate  court  and  recognized  by  this  couri 
that  the  assignment  had  not  been  terminated  or  cancelled,  and  to  declare 
♦hat  he  to  all  intents  and  purposes  is  as  much  the  assignee  to-day  of  the 
torporation  as  he  was  at  the  time  the  assignment  was  made  and  he  ac- 
cepted the  trust.  It  will  be  noticed  that  there  is  in  this  case  a  very  luli 
finding  that  all  the  creditors  except  these  four  have  been  paid;  that  alf 
of  the  creditors  except  these  four  have  asked  that  the  asimment  be  can- 
celled and  ended ;  and  that  all  the  creditors  except  these  four  were  pres- 
ent, and  in  open  court  consenting  thereto,  and  an  order  was  made  that 
the  trust  be  cancelled,  and  that  the  assignee  should  give  bond  for  the  use 
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of  these  unpaid  creditors,  and  that  he  did  file  such  bond,  and  it  was  or- 
dered that  he  be  discharged. 

So  iajr  as  the  bond  is  concerned,  we  thmk  the  true  construction  of 
this  order  is  this :  On  the  application  simply  to  discharge  the  assignee 
from  his  trust,  and  it  is  shown  that  all  the  creditors  except  four  had  been 
paid,  the  object  and  purpose  of  giving  that  bond  was  to  secure  these  four 
creditors,  if  the  bond  of  the  assignee  should  be  cancelled.  The  language 
of  the  order  is  as  follows : 

"That  said  trust  be  vacated,  and  the  assignee  released  and  dis- 
charged  from  further  liabilities  by  reason  of  his  trust ;  upon  condition^ 
however,  that  said  Alexander  Baqkus  file  forthwith  a  new  undertaking,*' 
etc. 

We  take  it  that  the  assignee  was  discharged.  The  intention  of  the 
court  was  to  discharge  him.  The  only  thing  that  the  court  was  under- 
taking to  do  was,  if  it  made  a  cancellation  of  the  bond,  to  secure  these 
creditors  who  had  claims  or  accounts  against  the  estate,  and  thereupon 
the  order  provides  that  as  a  condition  of  that  cancellation  a  new  bond  be 
given  to  take  the  place  of  the  other.  The  clear  effect  of  that  is  to  dis- 
charge the  assignee,  without  reference  to  the  fact  whether  he  gave  a  bond 
or  not. 

We  think,  therefore,  that  that  order  must  be  held  to  be  a  valid  and 
binding  order,  except  as  to  these  four  parties  that  I  have  mentioned,  and 
they  are  not  here  making  any  complaint  in  any  manner  or  form.  Indeed, 
so  far  as  appears  by  the  record,  the  assignee  has  in  his  hands  the  money 
necessary  to  pay  those  four  persons,  and  they  have  not  made  any  claim 
for  it,  or  called  upon  him  for  it  in  any  manner  or  form,  although  they 
have  been  notified  by  him  that  he  has  the  money  for  them,  and  is  ready 
to  pay  it  over  to  them. 

That  order  stood  unchallenged  up  to  the  filing  of  this  petition,  ex- 
cept by  certain  proceedings  which  are  recited  in  this  petition  as  follow? : 

"That  on  May  19,  1894,  one  Abner  L.  Backus,  who  was  at  the  date 
of  said  assignment  and  still  is  a  large  creditor  of  the  said  assignor,  filed 
in  said  probate  court  a  paper  writing  of  which  the  following  is  a  copy : 

"And  now  comes  Abner  L.  Backus,  a  stockholder  in  and  a  creditor 
of  said  company,  and  moves  the  court  to  vacate  the  conditional  order  ol 
the  court  to  discharge  the  assignee  from  the  further  administration  of 
said  trust,  for  the  following  reasons,  viz : 

"i.  That  the  order  of  the  court  that  said  assignee  give  a  new  bond 
has  not  been  complied  with. 

"2.  That  it  is  not  true  that  the  new  undertaking  to  be  given  by  the 
assignee  was  in  fact  given  and  approved  by  the  court. 

"3.  That  the  assignee  has,  through  a  misunderstanding,  misinfor- 
mation, and  mistake,  reported  to  the  court  that  all  of  the  creditors  ol  the 
insolvent  corporation,  except  four,  had  been  fully  paid,  and  had  given 
their  consent  to  the  discharge  of  said  assignee,  which  was  not  true  in 
fact,  for  that  the  undersigned  and  three  others  had  not  been  paid  in  full, 
and  had  not  given  their  consent. 

"4.  That  there  are  now  actions  pending  in  the  court  of  common 
pleas  in  and  for  Lucas  county,  Ohio,  against  the  said  Abner  L.  Backus 
&  Son's  Company,  in  which  said  corporation  may  be  adjudged  to  pay 
large  amounts,  and  the  stockholders  ultimately  made  liable  therefor. 
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"5.  That  the  undersigned  is  one  of  the  largest  creditors  of  said  in- 
solvent corporation  whose  claim  is  wholly  unpaid. 

"Abner  L.  Backus, 
By  L.  H.  Pike,  his  attorney. 
"I  hereby  enter  my  appearance  and  consent  to  the  immediate  hear- 
ing and  disposition  of  the  within  motion,  by  the  court. 
"May  19,  1894. 

^'Alexander  Backus, 
"Assignee  of  A.  L.  Backus  &  Son's  Co., 

"By  L.  H.  Pike,  his  attorney." 

That  on  the  same  day,  to-wit :  May  19,  1894,  the  probate  court  of 
said  county  made  an  order  which  was  duly  entered  upon  the  joutnals  of 
said  court  of  said  date,  of  which  the  following  is  a  copy : 

In  the  Probate  Court  of  Lucas  County,  Ohio,  Journal  Entry,  May 

1894. 
pX  parte  the  assignment  of  The  Abner  L.  Backus  &  Son's  Company. 

"This  day  this  cause  came  on  further  to  be  heard  on  the  motion  of 
Abner  L.  Backus  to  vacate  the  conditional  order  heretofore  made  by 
this  court  to  discharge  the  assignee  from  his  trust,  and  the  assignee,  in 
open  court  consenting  thereto,  and  the  court  after  hearing  the  evidence 
being  fully  advised  in  the  premises,  does  find : 

"That  the  order  heretofore  made  that  said  assignee,  Alexander 
Backus,  give  a  further  bond  in  the  sum  of  $2,500  before  being  discharged 
had  not  been  complied  with ;  that  the  journal  entry  reciting  that  the  bond 
was  given  or  approved  was  a  mistake  of  the  clerk  of  the  court ;  that  the 
assignee  had  through  a  misunderstanding  and  misinformation  reported 
to  the  court  that  all  of  the  creditors  of  said  corporation,  except  the  four 
named  in  the  report,  and  for  whom  he  had  a  sufficient  amount  of  money 
in  his  hands  to  pay  them  in  full,  had  consented  to  the  discharge,  when  in 
fact  there  were  other  creditors  of  said  firm  unpaid  who  had  not  given 
their  consent  to  the  vacation  of  the  trust  and  the  discharge  of  the  as- 
signee, and  that  the  order  was  improperly  obtained;  and  that  said  as- 
signee still  has  in  his  possession  money  belonging  to  said  insolvent 
estate,  and  that  there  are  assets  which  he  has  not  yet  distributed;  that 
Abner  L.  Backus,  the  party  moving  to  vacate  the  order,  is  a  creditor  of 
and  stockholder  in  the  company,  and  has  an  interest  in  the  proper  admin- 
istration of  said  trust ;  and  that  said  order  for  discharge  being  conditional 
on  the  proper  performance  by  said  assignee  of  the  condition  affirmed  by 
the  court,  which  order  was  not  complied  with  by  said  assignee,  and  has 
not  since  been  so  complied  with. 

"It  is  therefore  ordered  and  adjudged  by  the  court  that  the  condi- 
tional order  heretofore  made  to  discharge  the  assignee  be  vacated,  set 
aside  and  held  for  naught,  and  that  said  Alexander  Backus,  assignee  as 
aforesaid,  proceed  to  discharge  the  duties  as  assignee  and  administer 
the  trust  according  to  law." 

It  will  be  observed  that  this  order  was  granted  upon  the  application 
of  Abner  L.  Backus,  with  the  consent  of  the  assignee,  Alexander  Backus, 
and  without  any  notice  of  any  kind,  so  far  as  the  record  shows,  to  the  as- 
signor.   The  petition  now  proceeds : 

"That  at  the  time  and  prior  to  the  making  of  said  order  by  said  pro- 
bate court,  to-wit :  The  order  of  date  May  19,  1894,  no  notice  of  any 
kind,  either  personal,  by  publication  or  otherwise,  was  given  the  assignor, 
The  Abner  L.  Backus  &  Son's  Company,  of  the  filing  or  pendency  o\ 
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said  paper  writing  by  said  Abner  L.  Backus,  or  of  the  time  of  the  hearing 
of  said  paper  writing  filed  by  said  Abner  L.  Backus;  neither  did  the  said 
assignor.  The  Abner  L.  Backus  &  Son's  Company,  have  any  knowledge  of 
the  hearing  of  said  paper  writing  filed  as  aforesaid.  That  after  the  order 
of  date  May  19,  1894,  was  so  made  and  entered  as  aforesaid,  said  relator, 
as  such  assignee,  further  performed  duties  that  were  necessary  in  the  ex- 
ecution of  said  trust  in  good  faith ;  and  in  the  further  performance  of  said 
dutiefs  incurred  and  paid  expenses  that  are  prbperly  chargeable  to  said 
trust.  That  on  the  3rd  day  of  October,  1895,  your  relator,  as  such  as- 
.  signee,  filed  in  the  probate  court  of  said  county  a  paper  writing  of  which 
the  following  is  a  copy : 

Second  Report. 
To  the  Probate  Court  of  Lucas  county,  Ohio : 

"Ex  parte  the  assignment  of  The  Abner  L.  Backus  &  Son's  Com- 
pany. 

"The  undersigned  assignee  respectfully  represents  that  it  will  appear 
from  the  previous  report  of  the  assignee  and  other  files  in  this  cause  that 
there  was  at  the  date  of  the  last  report  in  the  hands  of  the  assignee  an 
amount  sufficient  to  satisfy  the  respective  claims  of  four  of  the  creditors 
of  said  insolvent  corporation  not  yet  proven  and  presented,  and  a  large 
amount  of  assets  in  possession  of  one  Samuel  R.  Backus,  belonging  to 
said  corporation  and  this  assignee  respectively.  The  late  Abner  L. 
Backus,  now  deceased,  was  a  creditor  of  said  insolvent  corporation  on 
whose  motion  this  order  discharging  the  assignee  was  vacated.  But  by 
the  last  will  and  testament  of  said  Abner  L.  Backus,  deceased,  it  is  pro- 
vided that  his  interest  in  the  assets  of  The  Abner  L.  Backus  &  Son*s 
Company  shall  go  and  is  bequeathed,  to  said  Samuel  R.  Backus  on  con- 
dition that  said  Samuel  R.  Backus  execute  to  the  executors  of  said  last 
will  a  bond  in  a  sufficient  amount  to  hold  the  estate  of  the  deceased  harm- 
less from  any  liability  by  reason  of  the  interest  of  Abner  L.  Backus  in 
said  insolvent  corporation. 

"Immediately  after  receiving  notice  from  this  court  that  this  as- 
signee should  make  a  further  or  final  report  as  such  assignee,  he  gave 
notice  to  said  Samuel  R.  Backus  that  he  should  either  execute  the  re- 
quired bond  to  the  executors  or  hand  over  the  assets  in  his  possession  to 
the  assignee.  But  said  Samuel  R.  Backus  refuses  to  comply  with  this 
demand  in  any  manner  or  form,  but  threatens  to  bring  an  action  against 
the  undersigned  for  failure  to  pay  over  to  him  the  assets  now  remaining 
in  the  hands  of  this  assignee;  or  it  may  become  necessary  that  the  as- 
signee bring  the  proper  action  against  Samuel  R.  Backus  for  the  recov- 
ery of  the  property  belonging  to  the  estate  in  his  hands.  Wherefore  the 
undersigned  asks  for  an  order  further  extending  the  time  to  make  a 
final  report  of  his  trust. 

Alexander  Backus, 
"Assi^ec  of  Abner  L.  Backus  &  Son's  Company/' 

"That  upon  the  hearing  of  said  paper  writing  said  probate  court  of 
said  county  made  and  entered  upon  the  journals  a  finding  and  order  of 
which  tihc  following  is  a  cppy :" 

(Usual  hearing.) 

"On  December  10,  1895,  came  on  for  hearing  said  application  of 
Alexander  Backus,  the  former  assignee  herein,  asking  for  further  time  in 
which  to  file  his  final  account.    Thereupon  the  court  carefully  examined 
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the  application,  and  also  carefully  examined  the  proceedings  of  this  court 
heretofore  had  herein,  together  with  its  several  orders  as  appears  from 
die  journal  of  this  court;  and  the  court  being  fully  advised  in  the  prem- 
Lses  finds  and  orders  as  follows : 

"I.  That  said  Alexander  Backus,  upon  qualifying  as  assignee 
herein,  gave  notice  of  his  appointment  as  such  assignee,  as  required  by 
law,  by  publishing  notice  of  said  appointment  for  three  consecutive 
weeks,  on  the  same  day  of  the  week,  in  the  Toledo  Bee,  a  newspaper  pub- 
lished and  of  general  circulation  in  Lucas  county,  Ohio;  due  proof  of 
said  publication  of  notice,  having  heretofore  been  filed  in  this  court,  the 
same  is  approved  and  confirmed. 

"2.  That  said  Alexander  Backus,  as  assignee,  was  on  the  19th  day 
of  August,  1893,  discharged  as  assignee  herein,  and  said  The  Abner  L. 
Backus  &  Son's  Company  was  thereby  released  and  discharged  from  un- 
der its  said  assignment,  upon  condition  that  the  said  assignee  gave  a  bond 
in  the  amount  of  $2,500  for  the  benefit  of  certain  creditors,  the  money  to 
pay  whom  the  assignee  retained  in  his  possession,  and  which  bond  the 
court  approved. 

"3.  That  the  order  upon  the  journal  of  this  court  granting  the  ap- 
plication of  Abner  L.  Backus,  under  date  of  May  19,  1894,  was  made 
without  any  notice  whatever  having  been  given  to  the  said  The  Abner 
L.  Backus  &  Son's  Company,  and  the  order  that  the  assignee  proceed  to 
administer  his  trust  as  assignee  is  therefore  void. 

"4.  The  court  therefore  finds  that  said  Alexander  Backus,  by  rea- 
son of  the  discharge  aforesaid,  ceased  to  be  the  assignee  of  said  The 
Abner  L.  Backus  &  Son's  Company,  on  August  19,  1893,  and  that  he  has 
at  no  time  since  said  date,  and  is  not  now  the  assignee  of  said  The  Abner 
L.  Backus  &  Son's  Company. 

"5.  It  is  therefore  ordered  by  the  court  that  said  application  of  said 
Alexander  Backus  for  leave  for  further  time  in  which  to  file  his  final  ac- 
count, be  and  the  same  is  hereby  overruled  and  disallowed. 

"Thereupon  said  Alexander  Backus  gave  notice  of  his  intention  to 
appeal  this  cause  to  the  common  pleas  court,  and  also  duly  excepted  to 
the  ruling  of  each  of  the  above  findings  and  orders  herein." 

That  on  July  8,  1896,  your  relator,  as  such  assignee,  filed  in  the  pro- 
bate court  of  said  county  a  paper  writing  of  which  the  following  is  a  copy : 

"The  undersigned  assignee  respectively  represents  that  his  former 
report,  dated  August  19,  1^3,  made  within  70  days  after  he  had  quali- 
fied as  such  assignee,  was  neither  complete  or  entirely  accurate,  and  it 
•  would  further  appear  from  the  records  of  this  court  in  this  case  that  there 
was  never  filed  a  complete  list  of  the  liabilities  or  assets  of  the  assign- 
ment, nor  was  an  inventory  and  appraisment  ordered  and  made,  because 
as  will  hereafter  appear  the  large  majority  of  the  claims  against  said  es- 
tate were  liquidated  within  70  days,  but  owing  to  the  fact  that  the  books 
and  papers  of  The  Abner  L.  Backus  &  Son's  Co.  pertaining  to  its  assign- 
ment, being  as  far  as  the  assignee  is  now  aware  in  the  possession  of 
Samuel  R.  Backus  at  the  date  of  the  assignment,  the  vice-president  of 
said  corporation,  and  that  Edwin  Parsons,  then  the  secretary  and  a  di- 
rector of  said  assignor,  acting  during  the  first  90  days  after  I  quahfied  as 
my  clerk,  I  am  now  unable  to  make  an  absolutely  complete  report  of  my 
transactions  and  proceedings,  said  books  and  papers  still  being  in  the 

Possession  of  the  above  named  persons,  notwithstanding  I  have  made  of 
'he  Abner  L.  Backus  &  Son's  Co.  repeated  demands  for  such  books  and 
papers. 
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"The  following  is  a  more  complete  statement  of  the  liabilities  of  said 
assignor : 

The  Second  National  Bank  of  Toledo,  Ohio..      $150,000  00 

The  Union  Railroad  Elevator  &  Trans.  Co 50,187  84 

Rice,  Quimby  &  Co 87,525  00 

Abner  L.   Backus 35»093  64 

Hauck  &  Jones 400  14 

\'ernon   &  Moss 125  12 

Wickizer  &  Boggs 520  24 

Fowler,  Harpster  &  Smith 201  59 

"The  last  four  of  the  above  named  claims  have  never  been  presented 
to  this  assignee,  and  no  payment  has  been  made  by  him  thereon.  The 
claim  of  Abner  L.  Backus,  now  deceased,  and  represented  by  his  ex- 
ecutors Edwin  Jackson  and  Alexander  Backus,  is  still  entirely  unpaid. 
All  other  claims  above  stated  and  a  number  of  others  which  cannot  be 
named,  for  the  reason  already  stated,  are  all  paid  and  liquidated  in  full." 

He  then  sets  out  some  matters  ih  relation  to  acounts  that  w^ere  given 
to  secure  some  claims  to  the  Second  National  Bank,  etc.,  that  perhaps 
are  not  releyant  here,  and  then  sets  up  some  costs  and  expenses  as  having 
been  made,  and  says  he  is  still  further  indebted  to  his  attorney,  and  so 
on.  And  thereupon  on  Augtist  17,  he  filed  the  following  motion  on 
paper : 

"Now  comes  Alexander  Backus,  assignee,  and  moves  the  court  to 
set  for  hearing  his  second  partial  account  of  said  assignment,  and  order 
publication  of  notice  according  to  law  of  tbe  filing  and  hearing  of  said  ac- 
count, filed  July  8,  1896. 

"2.  And  said  assignee  further  moves  the  court  to  approve  said  ac- 
count, and  to  make  an  allowance  for  his  services  and  disbursements  as 
assignee." 

He  says: 

"That  on  August  27,  1896,  the  said  probate  court  of  said  county, 
acting  upon  paper  writings  of  your  relator,  as  such  assignee,  made  and 
entered  upon  the  journal  of  said  court  an  order  of  which  the  following  is 
a  copy : 

"Now  on  this  27th  day  of  August,  1896,  came  on  to  be  heard  the  mo- 
tion of  Alexander  Backus,  filed  on  August  17,  1896,  which  is  hereto  at- 
tached marked  Exhibit  A,  to  set  the  time  for  hearing  of  the  second  par- 
tial account  of  said  Alexander  Backus,  as  assignee  of  The  Abner  L. 
Backus  &  Son's  Company,  and  publish  notice  of  the  filing  and  hearing 
of  said  account,  marked  Exhibit  B,  hereto  attached  and  made  a  part  of 
this  entry,  and  Mso  the  motion  of  said  assignee  to  approve  the  account 
and  make  him  an  allowance  for  his  disbursements  and  services  as  such 
assignee.  The  Abner  L.  Backus  &  Son's  Company  did  not  appear. 
Tlie  court  being  now  fully  advised  in  the  premises,  denied  said  motion 
and  refused  to  fix  the  time  for  the  hearing  of  said  partial  account,  and  re- 
fused to  order  a  publication  of  a  notice  for  the  hearing  of  said  account, 
and  also  denied  the  motion  to  approve  his  accounts  Tor  disbursements 
and  to  make  an  allowance  for  commissions  or  other  compensation  or  for 
his  services  as  assignee,  for  the  reason  that  this  court  has  no  jurisdiction 
of  tlie  parties  or  of  the  subject  matter ;  to  all  of  which  rulings  of  the  court 
said  Alexander  Backus,  assignee  as  aforesaid;  then  and  there  excepted. 
And  tlierenpon  said  Alexander  Backus,  as  assignee,  gave  also  notice  of 
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his  intention  to  appeal  this  cause  to  the  court  of  common  pleas  in  and  for 
Lucas  county,  and  the  court  being  of  the  opinion  that  said  assignee  was 
discharged  and  the  trust  had  terminated,  and  that  it  had  no  jurisdiction 
as  aforesaid,  at  the  request  of  said  Alexander  Backus,  ordered  that  said 
Alexander  Backus,  assignee,  give  a  bond  of  $200,  to  perfect  such  appeal 
in  case  he  is  entitled  to  an  appeal,  to  which  rulings  and  orders  said  Alex- 
ander Backus  also  then  and  there  excepted." 

The  petition  further  sets  forth  that  on  August  27,  Abner  L.  Backus 
departed  this  life,  and  that  Edwin  Jackson  and  Alexander  Backus  were 
appointed  and  qualified  as  executors  of  his  last  will,  and  that  on  said 
August  27,  the  following  paper  was  filed  in  said  court : 

"And  now  comes  Alexander  Backus  and  Edwin  Jackson,  the  duly 
appointed,  qualified,  and  now  acting  executors  of  the  last  will  and  testa- 
ment of  Abner  L.  Backus,  late  of  Lucas  county  aforesaid,  deceased,  and 
respectfully  represent  that  the  said  estate  of  Abner  L.  Backus  is  a  creditor 
of  said  assignor  in  the  sum  of  $35,093.64,  which  said  claim  has  heretofore 
been  duly  allowed  by  the  assignee  of  the  said  The  Abner  L.  Backus  & 
Son's  Co.,  as  a  valid  claim  against  the  estate  of  said  company ;  that  said 
claim  remains  and  is  now  wholly  unpaid  and  unsatisfied;  that  said  as- 
signee has  never  filed  any  account  of  his  administration  of  said  trust; 
that  he  now  has  money  of  said  company  in  his  hands  aggregating  up- 
wards of  $1,038.99,  which  are  subject  to  distribution  among  the  creditors 
of  said  estate;  that  there  are  also  further  valuable  assets  belonging  to 
said  estate  which  said  assignee  has  failed  to  collect  and  convert  into 
money. 

"Wherefore  said  executors  pray  that  said  assignee  may  be  ordered 
to  file  his  account  herein,  to  collect  all  outstanding  assets  belonging  to 
said  estate,  that  a  dividend  may  be  duly  declared  by  this  court  and  pay- 
ment thereof  ordered  made  to  said  executors  upon  their  said  claim 
herein,  and  for  all  other  and  proper  relief. 

"Alexander  Backus  and  Edwin  Jackson, 
"By  George  H.  Beckwith,  their  attorney. 

"That  on  said  August  27, 1896,  the  said  probate  court  of  said  county, 
acting  upon  the  paper  writing  filed  by  said  executors,  made  and  entered 
upon  the  journals  of  said  court  an  order  of  which  the  following  is  a  copy : 

"And  thereupon  on  said  27th  day  of  August,  1896,  there  came  also 
to  be  heard  the  motion  filed  by  Edwin  Jackson  and  Alexander  Backus, 
executors  of  the  estate  of  Abner  L.  Backus,  deceased,  said  motion  hereto 
attached  and  made  a  part  hereof,  marked  Exhibit  C,  to  order  Alexander 
Backus,  assignee  of  Abner  L.  Backus  &  Son's  Company,  to  file  his  ac- 
count, collect  all  outstanding  assets  belonging  to  the  estate  of  assignor, 
that  this  court  might  declare  a  dividend  and  order  payment  to  be  made  to 
said  executors  of  said  estate  of  Abner  L.  Backus,  deceased,  a  creditor  of 
the  assignor  whose  claim  was  allowed  and  wholly  unpaid,  and  the  court 
being  fully  advised  in  the  premises  denied  the  motion  of  said  executors 
and  refused  to  make  the  order  prayed  for,  or  to  make  any  order  in  the 
premises,  on  the  ground  that  said  assignee  was  discharged,  and  that  this 
court  had  no  jurisdiction  as  aforesaid ;  to  all  of  which  rulings  and  orders 
of  the  court  said  executors  then  and  there  in  due  time  excepted,  and  also 
gave  notice  of  their  intention  to  appeal  from  said  order  of  this  court'  to 
the  court  of  common  pleas  of  Lucas  county,  and  said  executors  not  hav- 
ing given  bonds  as  executors,  the^  are  required  to  ^ve  a  bond  in  the 
sum  of  $200  to  perfect  their  appeal  m  case  they  arc  entitled  to  an  appeal.'' 
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It  is  said  that  this  order  and  all  of  the  orders  hereinbefore  recited 
appear  upon  the  journals  of  the  probate  court,  and  that  no  other  orders 
^or  journal  entries  were  made  in  said  matters.  And  the  relator  prays 
"that  an  alternative  writ  of  mandamus  be  allowed  and  issued  against  said 
defendant  Irwin  I.  Millard,  as  probate  judge  of  Lucas  county,  Ohio,  re- 
quiring him  as  such  judge  and  said  probate  court  to  proceed  with  the  fil- 
ing, publication,  and  hearing  of  the  accounts  of  your  relator  as  assignee 
for  the  benefit  of  the  creditors  of  The  Abner  L.  Backus  &  Son's  Com- 
pany; and  that  said  defendant  Irwin  I.  Millard,  as  probate  judge  of  Lu- 
cas county,  Ohio,  and  said  probate  court,  be  required  to  proceed  with 
the  settlement  of  said  trust  under  the  provisions  of  the  statutes  in  such 
cases  made  and  provided,  the  order  of  said  probate  court  of  date  Au- 
gust 19,  1893,  to  the  contrary  notwithstanding;  and  that  upon  the  final 
hearing  hereof  a  peremptory  writ  of  mandamus  to  be  awarded  to  the 
same  end  and  object ;  and  that  relator  further  have  his  costs  and  all  other 
relief." 

I  have  already  stated  the  views  of  the  court  in  regard  to  that  first 
order  of  August  19,  1893.  That  order  stands  as  an  order  of  court,  and 
can  only  be  attacked  by  parties  who  desire  to  attack  it,  and  who  were 
made  parties,  or  who  are  reported  to  be  partfes,  in  the  manner  pointed 
out  by  law.  I  take  it  that  the  finding  of  the  court  that  these  creditors 
were  present  in  court  asking  for  this  relief  shows  that  the  parties 
were  present,  and  is  binding  upon  them  until  that  is  set  aside  by  the  court 
in  which  the  order  was  made.  It  certainly  is  binding  upon  the  assignee, 
who  is  the  relator  herein,  and  upon  whose  motion  an  application  to  al- 
low those  orders  was  made.  Abner  L.  Backus  did  appear  in  person  in 
court  and  filed  a  motion  or  an  application,  whatever  it  was,  to  set  aside 
a.  former  order.  That  he  might  well  do  under  the  provisions  of  the  stat- 
utes of  this  state  providing  in  what  manner  and  form  the  judgments  of 
courts  may  be  set  aside  at  terms  after  the  orders  and  judgments  have 
been  made.  There  are  statutes  which  make  such  provisions,  which  are 
applicable  to  proceedings  in  the  probate  court.  But  the  assignee  having 
been  discharged,  being  out  of  court,  and  the  assignor  by  virtue  of  that 
order  being  entitled  to  the  property,  if  any  there  was  that  should  be  in 
the  hands  of  the  assignee,  and  being  entitled  to  proceed  to  transact  busi- 
ness, these  proceedings  did  not  dissolve  the  corporation,  it  was  entitled  to 
be  beard  upon  this  application  of  Abner  L.  Backus,  and  the  record  is  en- 
tirely silent  as  to  whether  or  not  they  were  made  parties.  It  nowhere 
shows  in  the  orders  of  the  court  that  they  were  parties,  or  were  present  or 
in  any  way  consenting.  The  allegations  of  the  petition  are,  that  in  fact 
they  never  were  present  and  never  were  served  with  notice.  The  order 
that  was  made  upon  them,  being  made  with  the  consent  of  the  assignee 
and  of  Abner  L.  Backus,  was  held  by  the  probate  court  in  proceedings 
afterwards  to  be  void.  It  certainly  was  void  as  against  The  Abner  L. 
Backus  &  Son's  Co.  They  never  were  made  parties  to  it  in  any  manner 
or  form.  And  the  orders  which  I  have  read  that  were  made  by  the  pro- 
bate court  in  regard  to  the  application  of  the  assignee  to  have  a  hearing 
upon  the  accounts  which  he  had  filed,  and  to  have  an  allowance  to  him 
0!  certain  expenses,  and  the  approval  of  his  action  as  assignee  and  hi.s 
discharge,  stand  to-day  in  that  court  unreversed  and  in  full  force. 

The  object  of  this  mandamus,  as  I  have  said,  is  to  compel  the  pro- 
bate court  to  disregard  these  orders  and  to  proceed  to  hear  that  account. 
And  it  is  claimed  that  mandamus  is  the  proper  remedy  in  that  behalf.  It 
is  well  established  that  a  writ  of  mandamus  will  not  issue  where  the  party 
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who  seeks  relief  has  an  adequate  remedy  at  law.  We  are  of  the  opinion 
that  these  orders  that  were  made  are  so  far  final  orders  in  the  proceedings 
in  this  case  that  they  are  subject  to  be  either  affirmed  or  reversed  upon 
the  filing  of  a  petition  in  error  by  the  party  who  deems  hjmself  aggrieved 
thereby ;  that  is  to  say,  that  the  assignee  or  the  executors  of  Abner  L. 
Backus  could;  as  to  the  orders  made  to  them  respectively,  have  filed  a 
petition  in  error  to  reverse  those  orders ;  that  until  they  are  reversed  they 
stand  binding  and  conclusive  upon  the  parties ;  and  that  the  party  in  mak- 
ing this  application  is  in  fact  asking  us  to  do  that  by  a  petition  in  manda- 
mus which  ought  to  be  done  by  the  proper  court  upon  petition  in  error ; 
that  is  to  say,  they  ask  us  to  try  these  matters,  and  to  declare  them  nulli- 
ties, and  to  proceed  regardless  of  them  to  order,  direct,  and  compel  the 
probate  court  to  act  in  this  matter. 

These  are  all  the  reasons  that  I  desire  to  give  why  we  decline  to  al- 
low this  writ  of  mandamus,  and  why  we  sustain  the  demurrer,  and  why 
we  shall  order  a  dismissal  of  the  petition.  There  arc  other  reasons  ap- 
parent upon  the  face  of  the  record  that  might  be  mentioned,  but  of  course 
It  is  not  necessary  to  state  them  at  the  present  time. 

L.  H.  Pike  and  H.  W.  Seney,  fpr  relator* 

King  &  Tracy,  for  defendant. 


IN  SOLVENCY -SETOFF. 

[Cuyahoga  Circuit  Court,  1897.] 
Hale,  Maryin  and  Caldwell,  JJ. 

*German  American  Savings  Bank  Co.  v.  Louis  J.  Grossman. 

BANKMA.Y  OFFSBT  DSPOSIT  BY  lNDEBTBD>rBSS  OF  AN  INSOLVBNT  DBBTOR. 

Insolvency  of  a  debtor  affords  sufficient  grounds  for  the  application  of  the  doc- 
trine of  equitable  setoff.  Therefore,  a  bank  having  a  deposit  subject  to  check 
may  apply  and  set  off  that  deposit  against  the  indebtedness,  though  not  yet 
due,  of  an  insolvent  debtor  of  the  bank. 

Hale,  J. 

S.  Isaac  &  Son  being  insolvent  on  February  8,  1896,  made  an  as- 
signment to  Louis  J.  Grossman,  defendant  in  error,  by  deed  filed  in  the 
probate  court  of  Cuyahoga  county,  Ohio. 

Prior  to  said  February  8,  1896,  S.  Isaac  &  Son  were  customers  of 
and  depositors  in  The  German  American  Savings  Bank  of  Cleveland, 
Ohio,  plaintiff  in  error,  and  as  such  depositors  had  on  deposit  as  a  gen- 
eral deposit  with  said  bank  on  said  February  8,  1896,  and  at  the  time  of 
their  assignment  the  sum  of  $148.54. 

At  the  time  of  said  assignment  S.  Isaac  &  Son  were  insolvent  and  in- 
debted to  said  bank  in  the  sum  of  $1,500.00,  evidenced  by  two  unmatured 
promissory  notes  of  $500.00  and  $1,000.00  respectively,  given  by  said 
S.  Isaac  &  Son  to  said  bank. 

That  said  deposit  of  $148.54  was  a  balance  of  said  8.  Isaac  &  Son's 
deposit  and  account  with  said  bank  and  that  said  deposit  account  in- 
cluded not  only  the  general  money  deposits  of  said  firm,  but  alsp  included 
the  loans  to  said  firm  by  said  bank  evidenced  by  said  promissory  notes 
not  due  by  their  terms  at  the  time  of  said  assignment,  and  that  said  loans 
were  made  because  and  for  the  reason  that  said  S.  Isaac  &  Son  were  cus- 

*This  decision  is  cited  as  auihority  by  the  superior  court  of  Cincinnati,  in  Felton  v.  Bank,  3 
Deo.,  229,  231. 
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toinera  of  and  depositors  in  said  bank,  and  had  a  general  deposit  account 
with  said  bank. 

Said  bank  retained  and  applied  said  balance  of  deposit  toward  the 
payment  of  said  notes,  and  refused  to  pay  'over  said  deposit  to  the  as- 
signee upon  his  demand  for  the  same. 

W.  H.  Beavis,  attorney  for  and  on  behalf  of  the  bank,  cited  the  fol- 
lowing cases : 

Schunk,  Assignee,  v.  Bank,  Cin.  Sup.  Ct.,  i6  Bull.,  363 ;  Wagner  v. 
Stieglitz,  22  O.  S.,  297,  302;  Armstrong  v.  Warner,  49  O.  S.,  376;  Bank 
V.  Hemingray,  34  O.  S.,  381 ;  Thomas  v.  Bank,  35  (Iowa)  L.  A.  R.,  379; 
Railway  v.  Bank,  24  Bull.,  198,  207. 

L.  J.  Grossman,  in  his  own  behalf,  offered  the  following  authorities : 

Treasurer  v.  Bank,  47  O.  S.,  503,  522;  Covert  v.  Rhodes,  48  O.  S., 
66,  71 ;  Bank  v.  Brewing  Co.,  50  O.  S.,  151 ;  Ross  v.  Johnson,  i  Handy, 
388 ;  sec.  5077,  Rev.  Stat. ;  Fuller  v.  Steiglitz,  27  O.  S.,  355. 

The  case  of  the  German  American  Savings  Bank  Company  v.  Louis 
J.  Goodman  comes  here  on  error  to  the  court  of  common  pleas. 

Grossman  is  the  assignee  of  Isaac  &  Son,  a  firm  that  were  prior  to 
February  8,  1896,  doing  business  in  this  city ;  they  were  doing  at  least  a 
portion  of  their  banking  business  with  the  plaintiff  in  error, -The  German 
American  Savings  Bank  Company. 

On  February  8,  1896,  that  firm  made  an  assignment  for  the  benefit 
of  their  creditors,  at  which  time  they  had  on  deposit  with  The  German 
American  Savings  Bank  Company,  subject  to  check,  $148.54.  The  firm 
was  indebted  to  the  bank  in  the  sum  of  $1,500  on  two  promissory  notes, 
one  for  $500  and  the  other  for  $1,000,  not  due  at  the  Jime  of  the  assign- 
ment. The  assignee  made  demand  upon  the  bank  for  the  deposit  which 
the  firm  had  at  the  time.  The  bank  refused  to  pay,  claiming  the  right 
in  equity  to  set  off  and  apply  the  deposit  to  the  indebtedness  which  Isaac 
&  Son  owed  the  bank. 

The  case  was  tried  in  the  court  of  common  pleas  without  the  inter- 
vention of  a  jury,  substantially  upon  an  agreed  statement  of  facts,  result- 
ing in  a  judgment  for  the  defendant  in  error,  and  the  question  is  whether 
a  bank  having  a  deposit  subject  to  check  may  apply  and  set  off  that  de- 
posit against  the  indebtedness  of  an  insolvent  debtor  of  the  bank. 

We  think  the  case  of  Armstrong  v.  Warner,  49  O.  S.,  376,  has  a  very 
decided  bearing  upon  that  question.  In  that  case,  Armstrong  was  re- 
receiver  of  the  Fidelity  National  Bank.  At  the  time  that  bank  went  into 
his  hands,  as  receiver,  Warner  was  indebted  to  the  bank  upon  a  claim  not 
then  due.  Warner  brought  an  action  against  the  receiver  to  compel  the 
application  of  his  indebtedness  to  the  bank,  upon  the  indebtedness  which 
he  owed  the  bank;  he  undertook  to  make  a  set-off.  The  lower  court 
sustained  Warner  in  his  contention,^ — ^sustained  the  right  of  set-off  under 
the  circumstances  named.  The  Supreme  Court  affirmed  that  holding, 
and  Judge  Williams,  speaking  for  the  court  upon  that  subject,  says : 

"Ihe  remedy  of  set-off  has  been  much  enlarged  in  equity  and  is  there 
administered  in  cases  where,  under  the  strict  rules  of  law,  it  would  not 
be  available.  Thus,  at  law  a  joint  demand  cannot  be  set-off  against  a 
several  one,  nor  a  several  demand  against  a  joint  one,  but  equity  adopts 
a  different  rule  where,  on  account  of  the  insolvency  of  one  of  the  parties, 
the  other  is  in  danger  of  losing  his  claim ;  and  generally  equity  will  en- 
force the  right  of  set-off  by  decreasing  the  compensation  of  mutual  de- 
mands so  far  as  they  equal  each  other,  where  they  have  grown  out  of  the 
same  or  connected  transactions,  or  the  one  has  formed  in  whole  ur  in  part 
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the  consideration  of  the  other  and  the  party  against  whom  the  set-off  is 
asserted  is  insolvent." 

The  case  of  Nashville  Trust  Co.  v.  Bank,  91  Tenn.,  336,  is  directly  in 
point,  sustaining  the  contention  of  the  bank.  Thomas  v.  Bank,  L.  R.  A., 
^97,  is  also  directly  in  point,  sustaining  the  contention  of  the  bank.  It 
IS  from  the  Iowa  Supreme  Court. 

There  are  many  other  cases  giving  support  also  to  this  contention, 
which  I  will  not  stop  to  cite. 

It  is  very  generally  held,  however,  that  the  insolvency  of  a  debtor 
affords  sufficient  grounds  for  the  application  of  the  doctrine  of  equitable 
set-off.  And  we  hold,  under  all  the  facts  of  this  case,  the  agreed  state- 
ment of  facts,  upon  which  the  case  was  determined,  that  the  equitable 
grounds  for  the  allowance  of  the  set-off  claimed  by  defendant  below  are 
present  in  the  case  under  consideration  and  that  the  set-off  should  have 
been  allowed  under  the  proof  produced. 

It  follows,  then,  that  the  judgment  of  the  court  of  common  pleas 
should  be  reversed  and  the  case  remanded  for  a  new  trial. 

W.  H.  Beavis,  for  plaintiff  in  error. 

L.  J.  Grossman,  for  defendant  in  error. 


BONDS— BOARD  OF  EDUCATION. 

[Cuyahoga  Circuit  Court,  November  24, 1897.1 
Hale,  Marvin  and  Caldwell,  JJ. 
^MBRICAN  SURKTY  COMPANY  V.  JACOB  O.    RaEDBR,   AsSIGNEB.  BT  AL 

1.  Board  of  Education  may  Rbqubst  Aia>  Accept  Bond  Independent  of 
Statute. 

A  board  of  education  may,  in  any  proper  manner,  such  as  requiring  and 
accepting  a  bond,  secure  the  performance  of  a  contract  for  building  a  school 
house,  independent  of  any  express  provision  of  the  statute. 

2.  Intention  of  Parties  Giving  and  Accepting  Bond,  how  Proved. 

S.|  who  is  surety  on  a  bond  ^ven  to  secure  the  performance  of  a  contract  for 
the  erection  of  a  sdiool  building,  claimed,  in  a  suit  for  labor  and  material,  that 
the  bond  was  not  intended  to  cover  such  claims,  and  evidence  of  the  man 
who  drew  the  bond,  as  to  the  intention  of  the  school  board  in  taking  said 
bond,  was  offered:  Held^  such  evidence  was  incompetent  and  that  the  inten- 
tion of  the  parties  should  be  gathered  from  the  language  of  the  bond  and 
surrounding  circumstances. 
8.  Principal  for  Surety  cannot  Avoid  such  Bond  under  Sec  3899,  Rev. 

STAT. 

Neither  the  principal  nor  hit  surety  can  avoid  a  bond,  for  the  faithful  perform- 
ance of  a  contract  to  erect  a  school  building,  which  ii  partly  completed  and 
Abandoned  by  the  contractor,  under  sec.  389i9,  Rev.  Stat.,  providing  tlUt  "no 
contract,  agreement  or  obligation  shall  be  binding  on  the  board,  unless  an 
appropriation  therefor  shall  be  made  by  the  cotinci]^"  for  the  reason  that  no 
such  appropriation  was  ever  made. 
4.  Bond  is  not  Solely  for  the  Protection  of  Board  of  Education,  when. 
A  bond  accompanying  a  contract  with  the  board  of  education  for  the  erection 
of  a  school  building,  conditioned  .that  the  contractor  shall  perform  all  stipula- 
tions on  his  part  "and  shall  pay  alHust  and  legal  claims  tor  labor  performed 
«pon  and  for  materials  for  the  work  specified*^  is  not  soldj  for  the  protec- 
tion of  the  board  of  education  tmt  can  be  enforced  at  the  rait  of  the  laborer 
and  material  men. 
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American  Surety  Co.  v.  Raeder,  Assignee,  et  ai. 

Hale,  J. 

On  May  25,  1895,  Peter  J.  Black  enteredMnto  a  contract  with  the 
board  of  education  of  the  city  of  Cleveland  for  the  construction  of  a 
schoolhouse,  and  to  secure  the  faithful  performance  of  that  contract  on 
his  part,  executed  and  delivered  to  the  board  of  education  his  bond  with 
The  American  Surety  Co.  of  New  York  as  surety. 

The  contract  is  very  lengthy  and  need  not  be  recited. 

The  bond,  among  other  provisions,  contains  the  following: 

**The  condition  of  this  obligation  is  such,  that,  whereas  the  said  Pe- 
ter J.  Black  did,  on  May  27,  1895,  enter  into  the  foregoing  agreement 
with  said  board  of  education,  which  said  agreement  is  made  a  part  of  this 
bond  the  same  as  though  fully  set  forth  herein,  now,  if  the  said  Peter  J. 
Black  designated  as  said  party  of  the  second  part  in  the  said  foregoing 
agreement,  shall  well  and  truly  perform  all  and  singular  the  stipulations 
of  said  agreement  by  him  to  be  performed,  and  shall  pay  all  just  and  legal 
claims  for  labor  performed  upon  and  for  materials  furnished  for  th^  work 
specified  in  said  agreement,  the  same  shall  remain  in  ftill  force  and  vir- 
tue in  law;  otherwise,  then,  this  obligation  shall  be  void.  We  hereby 
agreeing  and  consenting  that  this  undertaking  shall  be  for  the  use  ot  any 
laborer  or  material-man  having  a  just  claim  as  aforesaid,  as  well  as  for 
said  board  of  education." 

It  will  be  seen  that  the  contract  and  bond  were  executed  at  the  same 
time,  each  referring  to  the  other. 

Black  made  default  and  abandoned  the  building  before  it  was  com- 
pleted. 

Bohm  &  Stuhr  had  performed  labor  and  furnished  materials  under 
contract  with  Black  for  the  building,  and  at  the  time  Black  abanjdoned 
his  contract  he  was  indebted  to  them  in  the  sum  of  $2,900.00  and  more. 
Thereupon,  Raeder,  assignee  of  Stuhr  &  Bohm,  commenced  an  action 
in  the  court  of  common  pleas  upon  the  bond,  to  enforce  the  collection  ni 
this  claim. 

On  trial  in  the  court  of  common  pleas  judgment  was  rendered  in 
favor  of  the  defendant  in  error  and  against  the  plaintiff  in  error.  Error 
is  prosecuted  in  this  court  to  reverse  that  judgment. 

It  is  insisted  by  the  surety  company  that  the  defendant  in  error  has 
no  right  of  action  on  this  bond,  and  under  the  issues  made  by  the  plead- 
ings, the  judgment  should  have  been  for  the  plaintiff  in  error.  It  is  sug- 
gested, first,  that  the  contract  as  well  as  the  bond  was  and  is  illegal  and 
void  under  the  provisions  of  sec.  3899,  Rev.  Stat.,  under  which  the  board 
of  education  was  organized.  That  section  reads :  "No  contract,  agree 
ment,  or  obligation  shall  be  binding  upon  the  board  unless  an  appropria- 
tion therefor  shall  be  first  made  by  the  council."  There  is  no  evidence 
that  such  an  appropriation  has  been  made,  that  is,  nothing  is  disclosed  by 
this  record  that  such  an  appropriation  had  been  mad^  We  are  of  the 
opinion,  however,  that  neither  Black  nor  his  surety  can  avoid  his  or  its 
obligation,  by  reason  of  this  statute.  The  contract  was  partly  completed, 
and  some  payments  at  least  made  to  Black  upon  it.  The  board  was  in  no 
way  in  default  at  the  time  that  Black  abandoned  his  contract,  and,  so  far 
as  disclosed  by  this  record,  were  ready,  willing  and  anxious  to  perform 
its  part  of  the  contract.  Und^  these  circumstances,  we  think  this  claim 
can  not  be  sustained. 

Again,  it  is  claimed  that  the  board  was  without  authority  to  require 
or  receive  this  bond,  and,  therefore,  it  is  not  binding  on  the  surety ;  that 
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the  whole  matter  was  ultra  vires  so  far  as  these  laborers  and  material- 
men are  concerned. 

The  subject-matter  of  the  contract  was  clearly  within  the  jurisdic 
tion  of  the  board,  and  the  contract  one  that  the  board  had  ample  author 
ity  to  make  independent  of  any  express  provision  of  the  statute.  We  are 
clearly  of  the  opinion  that  that  board,  in  a  contract  of  this  kind,  could 
secure  its  performance  in  any  proper  manner,  one  of  which  would  be  to 
require  a  bond  as  in  this  case. 

The  board  not  only  had  the  powers  expressly  granted  it,  but  such 
as  were  by  those  expressly  granted  implied  and  necessary  for  the  carry- 
ing out  of  those  that  were  expressly  granted. 

It  is  said,  again,  that  there  was  a  mistake  of  law  on  the  part  of  the 
parties  executing  this  bond;  and  it  was  sought  to  introduce  evidence 
tending  to  establish  that  fact. 

It  is  not  denied  that  relief  is  sometimes  granted  to  parties  who  have 
entered  into  a  contract  under  a  mistake  of  law  applicable  to  the  transac- 
tion, but  we  do  not  think  this  is  one  of  those  cases. 

Testimony  was  offered  on  the  trial  of  the  case,  by  the  party  who 
drew  the  contract,  of  the  intention  of  tne  board  of  education  ia  taking 
this  bond,  that  is,  that  it  was  not  intended  to  cover  claims  of  laborers  and 
material-men.  That  evidence  was  excluded.  We  think  the  intention  of 
the  parties  should  be  gathered  from  the  surrounding  circumstances  and 
the  language  embodied  in  the  contract  and  bond,  and  that  such  testi- 
mony was  not  competent. 

The  main  contention,  however,  is  over  the  proper  interpretation  to 
be  given  to  the  bond,  and  whether  it  can,  in  any  event,  be  enforced  in  be- 
half of  the  laborer  and  material-m^.  That  is  the  substantial  question 
involved  here. 

Counsel  for  plaintiff  in  error  contend  that  the  bond  was  given  solely 
for  the  protection  of  the  board  of  education  and  inasmuch  as  the  board 
was  under  no  legal  obligation  to  pay  any  claims  against  Peter  Black  for 
labor  and  materials  and  was  in  no  way  indebted  to  the  defendant  in  error, 
no  cause  of  action  arises  on  the  bond  in  his  favor. 

It  is  made  quite  clear  from  an  examination  of  the  language  of  the 
bond,  that  parties  intended  to  give  a  right  of  action  on  the  bond,  for  un- 
paid claims  of  this  class,  against  Black.  There  is  so  far  as  we  are  able  to 
find,  no  direct  authority  in  this  state,  upon  the  question  involved.  There 
are,  however,  a  number  of  adjudications  in  other  states,  bearing  directly 
on  this  proposition.  133  Mo.,  561,  involved  the  interpretation  of  a  con- 
tract in  which  the  city  of  St.  Louis  was  a  party  upon  one  side,  and  had 
contracted  for  improvements  upon  the  streets  of  the  city,  and  a  bond  of 
the  contractor  taken,  the  conditions  of  which  were  similar  to  the  one  we 
are  here  considering,  in  legal  effect,  the  same.  The  bond  provided  thai 
the  contractor  should  pay  to  the  proper  parties  all  amounts  due  for  ma- 
terial and  labor.  There  was  no  statute  authorizing  such  a  bond,  but  the 
Supreme  Court  of  Missouri  sustained  the  action  and  said  it  was  right 
and  proper  to  enforce  the  bond  according  to  its  terms.  There  is,  in  that 
case,  a  very  careful  discussion  of  the  question  involved.  v. 

Several  cases  involving  the  exact  questions  have  been  determined 
by  the  Supreme  Court  of  Nebraska.  41  Neb.,  655,  contract  for  a  street 
improvement.  An  action  was  brought  by  a  material-man  and  laborer 
upon  the  contract  which  provided  that  the  contractor  should  pay  all 
claims  of  laborers  and  material-men,  and  was  sustained. 
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See  also  34  Neb.,  220;  38  Neb.,  794;  64  Iowa,  561 ;  63  Iowa,  162 ;  56 
Mich.,  345.  The  opinion  in  this  case  was  delivered  by  Judge  Cooley  and 
fuljy  sustains  the  propositions  contended  for.  On  the  other  hand,  a  case 
directly  in  point,  is  reported  in  69  N.  Y.  State  Reports,  846.  This  case 
was  determined  by  the  Supreme  Court  of  the  state  of  New  York,  in  the 
Buffalo  District,  and,  we  understated,  is  now  pending  in  the  court  of  ap- 
peals of  that  state.  The  exact  question  here  involved  was  made,  and 
the  court  held  that  the  action  could  not  be  maintained. 

The  decided  weight  of  authority  is  in  support  of  the  right  to  main- 
tain the  action. 

It  has  long  been  the  policy  of  the  state  to  protect  laborers  and  ma- 
terial-men who  have  performed  labor  or  furnished  material  to  the  indi- 
vidual. This  has  been  done  by  way  of  mechanics'  liens.  These  Ken 
laws  are  founded  upon  just  and  equitable  principles ;  and  while  it  is  true 
that  as  to  the  public  buildings  and  public  improvements,  the  general  rule 
is  that  no  liens  can  be  obtained,  still  the  same  equity  exists  in  favor  of 
material-men  and  laborers. 

The  case  to  which  I  have  refen:ed,  reported  in  56  Mich.,  states  the 
law  as  follows :  "It  is  not  ultra  vires  for  a  municipal  board  in  contract-, 
ing  for  a  public  building,  to  stipulate  that  payments  were  not  to  be  made 
to  contractors  so  long  as  any  claim  for  work  or  materials  stood  against 
them." 

Judge  Cooley,  in  disposing  of  the  case,  said :  "A  corporation  when 
constructing  a  public  building  or  other  public  work,  is  chargeable  with  a 
moral  duty  as  an  individual  would  be  to  see  that  it  is  so  constructed  that 
people  may  not  be  injured  in  coming  neiar  to,  or  making  use  of  it  in  a 
proper  manner.  In  some  cases,  they  may  not  be  legally  responsible  for 
failure  to  perform  this  duty,  but  where  the  moral  obligation  exists,  it 
cannot  be  said  that  any  provision  for  its  performance,  not  improper  in. 
itself,  is  ultra  vires.  A  county  may  go  to  great  pains  and  great  expense 
to  make  the  court  house  unquestionably  safe  that  individual  citizens  may 
not  suflfer  injuries  consequent  upon  its  construction;  but  if  it  may  do- 
this,  it  would  be  very  strange  if  it  were  found  lacking  in  authority  to  stip- 
ulate in  the  contract  for  the  building,  that  the  contractor  when  calling  for 
payment,  shall  show  that  he  is  performing  his  obligations  to  those  who 
supply  the  labor  and  materials,  and  that  the  county  is  not  obtaining  the 
building  at  the  expense  of  a  few  of  its  people.  We  cannot  think  such  is 
the  case." 

So,  guided  by  the  decided  weight  of  the  authorities  and  what  we  be- 
lieve to  be  the  more  equitable  rule,  we  hold  that  this  bond  can  be  en- 
enforced  by  the  laborer  and  material-man  precisely  according  to  its 
terms. 

If  the  principal  and  surety  in  the  bond  desire  not  to  be  held  to  the 
language  of  the  contract  and  bond,  it  is  very  easy  to  provide  against  it' 
in  the  execution  of  the  contract  and  bond. 

The  judgment  in  the  case  will  be  affirmed. 

Garfield  &  Garfield,  for  plaintiff  in  error. 

Dickey,  Brewer  &  McGowan,  for  defendant  in  error. 
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INJUNCTION. 

[Cnyahoga  Circuit  Court,  April  %  1898.] 
Hale  and  Manrin,  JJ.  (Caldwell,  U  abaent) 
MiCHABL  SCHAPP  BT  AX.  V.  ClBVBLAND.  MBDINA  &  SOUTHBKH 

Elbctric  Ry.  Co.  bt  al. 

Whbrb  therk  is  a  Doubt  that  Property  Rights  havb  bbeh  Invadbd— In- 
junction DlSSOI^VBD. 

Where  the  facts  established  do  not  clearly  show  that  a  atreet  railroad  in  a  public 
highway  invades  property  rights,  and  there  is  a  doubt  that  such  ia  the  case, 
an  injunction  should  be  dissolved  and  the  party  left  to  auch  other  remedy  aa  he 
may  have. 

Appbal  from. 

Halb,  J. 

We  have  been  examining  this  case  tip  to  within  a  very  few  minutes 
and  have  formulated  no  opinion  and  shall  deliver  none,  but  simply  an- 
nounce the  conclusion  which  we  have  reached. 

The  rights  of  a  street  railroad  to  occupy  a  portion  of  a  highway — 
whether  a  street  or  a  public  highway,  in  the  country,  is  quite  definitely 
settled  by  the  case  of  Street  Ry.  Co.  v.'Cumminsville,  14  O.  S.,  523,  and 
it  seems  to  be  thoroughly  settled  ever)rwhere,  that  a  street  railroad  lo- 
cated in  a  public  highway,  furnishes  a  legitimate  mode  of  travel  or  trans- 
poration  and  if  that  is  all  that  appears,  it  imposes  no  additional  bur- 
den upon  the  lot-owner  and  he  is  entitled  to  no  compensation  whether 
he  owns  the  fee  to  the  center  of  the  street  or  whether  the  title  of  the  high- 
way or  the  street  is  in  the  public.  If  the  occupancy  of  the  street  is  a  law- 
ful one,  then  the  lot-owner  must  bear  any  incidental  burden  incident  to 
that  lawful  occupancy  of  the  street.  The  running  of  a  line  of  omnibuses 
upon  the  street  or  highway  might  be  some  inconvenience  to  the  lot- 
owner,  but  he  would  not  thereby  be  entitled  to  an  injunction  to  prevent 
its  use  in  that  way.  But  when  the  location  of  a  street  railroad  upon  the 
highway  appropriates  any  substantial  property  rights  of  the  lot-owner,  he 
is  entitled  to  an  injunction  to  prevent  the  appropriation  of  that  property 
right  until  it  has  been  appropriated  in  the  manner  pointed  out  by  the 
constitution  and  the  statutes. 

It  becomes  a  question  of  fact,  whether  the  case  before  us,  under  the 
testimony  upon  which  the  case  has  been  submitted,  establishes  with  that 
certainty  the  fact  that  such  property  rights  have  been  invaded  and  will 
entitle  the  plaintiff  to  an  injunction.  We  have  examined,  with  a  view  of 
solving  this  proposition,  a  number  of  cases  among  which  are  the  follow- 
ing* 35  Minn.,  112;  27  Wis.,  194.  In  this  case,  the  complaint  was  that 
the  track  of  a  street  railroad  was  so  laid  as  to  interfere  with  die  occu- 
pancy of  a  store  by  not  leaving  sufficient  space  for  drays  to  be  backed  up 
to  the  door,  and  the  court  held  in  substance,  that  such  occupancy  of  a 
street  is  not  one  the  lot-owner  is  entitled  to. 

In  50  N.  Y.,  206.  If  we  disregard  the  distinction  made  in  New 
York  between  the  rights  of  the  lot-owner  who  owns  to. the  center  of 
the  street  and  those  who  own  to  the  margin  of  the  street,  that  case  is 
quite  pointed  in  sustaining  the  rights  of  the  company.  It  was  alleged 
that  the  railroad  track  ran  so  near  the  lot  as  to  prevent  the  driving  of  a 
carriage  up  to  the  side-walk ;  but  the  court  held,  that  as  the  title  of  the 
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Street  was  in  the  public,  the  petition  made  no  cause  of  action  for  an  in- 
junction. So  far  as  we  have  been  able  to  find,  the  state  of  New  York  is 
the  only  state  that  makes  a  distinction  between  the  easement  which  the 
lot-owner  has  in  the  street,  whether  he  owns  to  the  center  or  to  the  mar- 
gin. 35  Cal.,  325 ;  3  Phila.,  259 ;  125  Mass.,  ^15 ;  79  Me.,  3&J ;  91  N.  Y., 
145 ;  all  have  more  or  less  bearing  upon  this  question,  and  in  none  of 
them  under  the  facts,  was  it  held  that  the  complainant  was  entitled  to  an 
injunction. 

We  have  reached  the  conclusion  that  the  facts  established  by  the 
affidavits  upoh  which  the  case  has  been  submitted,  do  not  so  clearly  es- 
tablish the  fact  that  property  rights  have  been  invaded  as  to  entitle  the 
parties  to  an  injunction.  ' 

We  would  not  hold  if  it  clearly  appeared  that  property  rights  were 
being  invaded  and  appropriated,  that  :ji  injunction  would  not  lie  for  the 
reason  that  the  party  has  a  complete  remedy  at  law.  We  refrain  from 
commenting  upon  the  facts,  because  the  ultimate  rights  of  the  parties 
must  be  settled  in  a  claim  for  damages.  The  road,  of  course,  going 
through,  an  injunction  would  be  only  a  temporary  expedient  to  stop  il 
until  settlements  were  made.  If  these  are  entitled  to  compensation,  they 
must  get  it  in  the  way  of  damages. 

In  view  of  the  doubt  we  have  under  the  proof,  we  simply  say  that  we 
think  the  injunction  should  be  dissolved  and  leave  the  parties  to  any 
other  remedy  that  they  may  have ;  and  that  mil  be  the  order. 

Herrick  &  Hopkins  and  L.  M.  Schaff,  for  plaintiff. 

Geo.  McKay,  Johnson  &  Hackney  and  Newman  &  Ullman^  for  de- 
fendants. 


ANNEXATION. 

(Hamilton  Circuit  Court,  January  Term,  1894.] 

Smith,  Swing  and  Shauck,  JJ. 

(Judge  Shancky  of  the  Second  Circuit,  taking  the  place  of  Judge  Cox) 

tSTATB  OF  Ohio  ex  rei*.  Schwartz  v.  Cincinnati  (City). 

I.  Act  Authorizing  Annexation  op  Contiguous  Municipai,  Corporations. 
The  act  of  April  13, 1893,  as  amended  April  24, 1893  (90  Ohio  Laws,  263,  265),  au- 
thorizing cities  of  the  first  grade,  second  class,  to  annex  contiguous  munici- 
pal corporations  is  valid  and  binding,  and  is  not  in  contravention  of  sec  1, 
article  13,  or  of  sec.  26,  article  2  of  the  constitution  of  the  state,  or  of  any 
other  constitutional  provision. 
B.  May  Decide  as  to  what  Corporation  icay  bb  Annbxbd  in  onb  procbbding 
—Voting. 
Such  law  gives  to  the  cities  of  the  first  class  the  right  to  decide  as  to  what  con- 
tiguous municipal  corporations  they  desire  to  have  annexed  in  any  one  pro^ 
ceeding;  and  tne  question  whether  it  should  be  done  is  to  be  submitted 
as  one  proposition  to  the  electors  of  all  the  municipalities  affected  (in  this 
case  six),  and  if  it  receives  an  affirmative  vote  of  a  majority  of  those  voting 
on  the  question  the  proposition  would  be  carried. 

tThis  case  was  affirmed  by  the  Supreme  Court.    See  opinion,  52  0. 8.,  419. 
^    O.  C.  D.    44 
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8.  Steps  Nbcbssary  to  bb  taxkh  in  Annbxation. 

The  statute  gave  to  cities  of  the  first  grade  of  the  first  class  the  right  to  annex 
contiguous  corporations,  *'upon  the  terms  and  conditions  hereinafter  recited." 
The  nrsl  of  these  conditions  is  the  passage  of  an  ordinance  by  the  board  of 
legislation  declaring  its  intention  to  annex  the  corporations  described  therein. 
The  second,  that  such  ordinance  be  published  once  in  a  week  for  four  consec- 
utive weeks  in  two  newspapers,  published  and  of  general  circulation  in  the 
county.  Publication  in  two  newspapers,  one  in  the  English  and  the  other  in 
the  German  language,  is  not  a  substantial  compliance  with  this  provision  and 
condition,  and  does  not  authorize  the  steps  subsequently  taken.  The  pro- 
visions is  mandatory,  and  not  merely  directory. 

Quo  Warranto. 
Smith,  J. 

We  state  our  conclusions  in  this  case  as  briefly  as  possible.  We  are 
of  the  opinion :  1st  That  the  statute  passed  April  18,  1893,  as  amended 
April  24,  1893,  auhorizing  *'cities  of  the  first  grade  of  the  first  class  to 
annex  contiguous  municipal  corporations  of  other  grades  or  classes  lying 
within  any  county  containi^ig  such  cities  of  the  first  grade  of  the  second 
class/'  (90  Ohio  Laws,  .263-265)  was  as  valid  and  binding  as  it  would 
have  been  if  the  whole  law  as  it  now  stands  had  been  passed  as  one  act. 
That  is,  that  if  the  first  section  of  the  law  as  originally  passed,  contained 
a  provision  which  made  the  section  to  be  in  conflict  with  some  provision 
of  the  constitution  of  the  state,  yet  when  that  section  was  repealed,  and 
its  place  supplied  by  a  new  section,  not  open  to  objection,  the  whole 
law  stands  after  the  amendment  as  if  it  had  originsdly  been  passed  in 
that  shape,  in  so  far  as  the  question  of  its  validity  is  concerned^ 

2nd.  That  the  statute  in  question  is  not  open  to  the  objection  that 
it  is  a  special  act  confering  corporate  powers,  so  as  to  be  in  conflict  with 
sec.  1  of  article  18  of  the  constitution.  Though  it  is  printed  among 
the  local  laws,  it  is  a  general  law,  applicable  to  all  cities  of  the  first  grade 
of  the  first  class  which  now  are,  or  hereafter  may  come  within  that  clas- 
sification. Acts  of  a  similar  character  in  this  respect,  as  is  well  known, 
have  been  repeatedly  upheld  by  the  Supreme *Court  as  valid.  The  fact 
that  at  tlie  present  time  there  is  but  one  city  of  the  first  grade  of  the 
first  class  in  the  state,  does  not  operate  to  make  the  legislation  special. 

3rd.  A  majority  of  the  court  is  further  of  the  opinion  that  the 
statute  in  question  is  not  in  contravention  of  sec.  26  of  article  2  of  the 
constitution,  which  provides  that  "all  laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state."  Judge  Shauck  has  grave 
doubts  on  this  point,  as  in  his  opinion,  the  annexation  of  territory  con- 
tiguous to  an  existing  corporation,  or  of  one  or  more  municipal  corpo- 
rations to  another  existing  one,  is  a  matter  of  general  nature,  and  that 
laws  on  the  subject  should  have  a  uniform  operation  throughout  the 
state — and  therefore  does  not  concur  with  the  majority  on  this  point. 
We  think  that  this  question  is  also  settled  by  the  doctrine  of  classifica- 
tion before  referred  to,  viz:  that  the  general  assembly  may  thus  confer 
upon  a  city  of  the  first  gr£.de  of  the  first  class  corporate  power  to  annex 
contiguous  territory,  or  contiguous  municipal  corporations  in  a  manner 
different  from  the  way  provided  by  law  for  other  municipal  corporations 
to  do  the  same  thing. 

4th.     We  are  further  of  the  opinion  that  the  law  is  not  invallid,  from  ' 
the  fact  that  certain  duties  are  imposed  thereby  in  a  certain  event,  on  the 
judges  of  the  court  of  common    pleas  in  counties  in  which  is  situate  a 
city  of  the  first  grade  of  the  first  class.     Nor  is  the  provision  itself  in- 
valid, whether  the  duties  imposed  upon  the  judges  are  judicial  or  adminis- 
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trative.  We  think  this  question  is  settled  by  the  two  cases  in  21  O.  S., 
viz, :  State  v.  Judges,  page  1,  and  Walker  v.  The  City  of  Cincinnati, 
page  14. 

6th.'  We  think  it  was  the  clear  purpose  and  intention  of  the  legis- 
lature by  the  passage  of  this  act,  to  confer  upon  cities  of  the  first  grade 
of  the  first  class,  the  right  to  decide  as  to  what  contiguous  municipal  cor- 
porations they  desire  to  have  annexed  thereto,  in  any  one  proceeding. 
And  Cincinnati  having  done  so  in  this  case,  and  having  decided  to  annex 
the  five  villages  named  in  the  ordinance,  the  question  whether  it  should 
be  done,  was  by  the  provision  of  the  statute  (as  we  think)  to  be  subinit- 
ted  as  one  proposition,  to  the  electors  of  the  six  municipalities,  and  if  it 
received  an  affirmative  vote  of  a  majority  of  those  voting  on  the  ques- 
tion, the  proposition  would  be  carried,  and  would  not  lail  as  to  any  one 
of  such  villages,  even  if  a  majority  of  those  voting  thereon  in  such  mu- 
nicipality voted  against  it.  The  legislature  had  full  power  to  authorize 
the  annexation  in  this  way,  and  make  it  depend  on  the  vote  in  all  of  the 
municipalities. 

6th.  It  is  objected  that  the  proceedings  for  the  annexation  were  reg- 
ular and  invalid,  because  the  express  provisions  of  the  statute  were 
disregarded  in  this  particular,  that  when  in  pursuance  of  the  notice  re- 
quired by  the  statute  to  be  given  of  the  passage  of  the  first  ordinance 
(declaring  the  intention  to  annex),  and  that  if  there  were  any  objections 
to,  or  remonstrances  aigainst  the  same,  they  should  be  filed  with  the  clerk 
of  the  board  of  legislation,  who  should  present  the  same  to  the  board  at 
its  next  regular  meeting,  and  such  board  should  then  hear  all  objections 
and  remonstrances  and  finally  determine  the  same  by  ordinance;  that  al- 
though such  objections  and  remonstrances  were  duly  filed,  no  notice  was 
given  to  the  remonstrants  to  appear  before  the  board  and  have  a  hearing 
thereon.  And  that  said  board  did  not  hear  and  determine  the  same  by 
ordinance.  As  to  this  it  may  be  said  that  no  such  notice  of  the  time  for 
hearing  the  same  was  required  to  be  given  either  by  the  statute  or  by 
the  ordinance.  The  remonstrants  were  advised  that  they  were  to  be  pre- 
sented to  the  next  regular  meeting  of  the  board  after  their  filing,  and 
they  might  have  been  present  if  they  desired.  It  is  shown  by  the  evi" 
dence  that  these  objections  and  remonstrances  were  presented  to  the 
board  at  its  next  meeting  after  they  were  filed,  and  then  considered  and 
determined  by  ordinance. 

7th.  But  notwithstanding  all  this,  we  have  been  forced  to  the  con- 
clusion|that  there  was  fatal  error  in  the  steps  taken  to  bring  about  this 
annexation,  and  that  it  can  not  be  upheld,  and  that  such  error  was  in 
this  one  particular:  The  statute  under  consideration,  by  the  first  sec- 
tion thereof,  gives  to  cities  of  the  first  grade  of  the  first  class  the  right 
to  annex  contiguous  corporations  "upon  the  terms  and  conditions  herein- 
after recited,**  and  in  the  succeeding  sections  these  terms  and  conditions 
are  clearly  pointed  out.  The  first  was  the  passage  of  an  ordinance  by 
the  board  of  legislation  declaring  its  intention  to  annex  the  corporations 
described  therein.  And  second,  it  then  became  the  duty  of  the  mayor 
of  such  city  to  cause  such  ordinance  to  be  published  once  a  week  for 
four  consecutive  weeks  in  two  newspapers,  published  and  of  general  cir- 
culation in  the  county. 

It  is  objected  that  this  publication  was  not  made  as  required  by  the 
statute,  and  that  it  is  essential  that  it  should  have  been  done,  and  there- 
fore that  the  whole  proceeding  must  fail.  It  appears  from  the  testimony 
taken  in  the  case,  that  on  the  passage  of  the  ordinance  on  January  6, 
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1894,  declaring  the  attention  to  annex,  and  directing  the  mayor  of  the 
city  to  publish  the  same  in  the  manner  provided  for  in  the  statute,  that 
he  did  proceed  to  publish  the  same  once  a  week  for  four  consecutive 
weeks  in  two  newspapers  published  and  of  general  drcnlation  in  this 
county,  viz.,  in  the  ''Camnurciai  Gazette  ^^  published  in  the  English  lang- 
uage, and  in  ^^The  Free  Press,*  published  in  the  German  language,  and 
that  it  was  not  published  in  any  other  paper  published  in  the  Boglish 
language. 

Was  this  a  compliance  with  the  provision  of  the  statute  ?  This  de- 
pends, of  course,  upon  the  question  whether  under  the  statute  it  should 
have  been  published  in  two  papers  published  in  the  English  language. 
In  the  case  of  Cincinnati  v.  Bickett,  26  O.  S.,  49,  it  was  held  by  the 
Supreme  Court  that  *'  where  a  statute  requires  a  publication  to  be  made 
in  a  newspaper,  in  the  absence  of  any  provision  to  the  contrary^  a  paper 
published  in  the  English  language  is  to  be  understood  as  intended,  and 
a  publication  in  a  paper  printed  in  another  language  is  not  a  compliance 
with  the  statute."  If  this  be  the  law  (and  we  must  accept  it  as  such), 
it  would  seem  impossible  to  escape  the  conclusion,  that  if  the  statute 
requires  the  publication  to  be  made  in  two  newspapers,  in  the  absence  of 
any  provision  to  the  contrary,  both  must  be  newspapers  printed  in  the 
English  language. 

It  is  claim^,  however,  by  counsel  for  the  city,  that  even  if  this  be 
conceded,  that  it  is  directory  only,  and  that  a  failure  strictly  to  comply 
with  this  provision  is  not  fatal  to  the  proceeding  under  the  circumstances 
of  this  case,  where,  as  shown  by  the  evidence,  there  must  have  been 
knowledge  on  the  part  of  the  electors  of  all  the  municipalities  of  the 
submission  of  the  question,  as  it  appears  that  nearly  every  person  who 
voted  at  the  general  election  held  on  that  day,  voted  also  on  thispropisi- 
tion,  and  the  vote  in  favor  of  it  was  almost  unanimous. 

There  are  cases  where  the  principle  contended  for  by  counsel  will 
properly  be  applied,  as  where  the  provision  which  has  not  been  complied 
with,  is  merely  directory,  and  it  is  apparent  that  its  omission  has  worked 
no  prejudice  or  wrong.  As  where  the  statute  directs  the  sheriff  to  pub- 
lish his  proclamation  of  an  election  to  be  held  in  pursuance  of  a  law, 
and  he  fails  to  do  so,  but  still  the  election  is  held,  and  it  is  manifest  from 
the  result  that  the  great  body  of  the  electors  of  the  district,  in  fact  had 
notice  of  the  election,  and  exercised  the  right  to  vote.  But  in  that  case 
there  is  no  provision  of  the  law  which  makes  the  validity  of  the  elec- 
tion, or  that  it  should  be  held  at  all,  to  depend  upon  the  giving  of  the 
notice  by  the  sheriff. 

But  in  the  case  at  bar,  as  we  have  before  intimated,  the  provision  of 
the  .statute  as  to  the  publication  of  this  ordinance  can  not  be  held  to  be 
merely  directory ;  but  under  the  terms  of  the  statute  the  power  to  annex 
was  given  only  when  the  conditions  therein  stated  were  complied  with. 
The  annexation  could  only  be  accomplished  when  the  steps  pointed  out 
in  the  statute  had  been  taken.  Unquestionably,  the  legislature  had  the 
right  to  require  these  things  to  be  done  before  the  power  could  be  ex- 
ercised. And  if  it  has  done  so,  a  court  can  not  properly  say  that  any 
one  of  those  requirements  was  unnecessary.  This  doctrine,  we  think, 
is  expressly  laid  down  in  the  case  of  Village  of  Franklin  v.  CroD,  81 
O.S.,647. 

For  this  reason  we  are  of  the  opinion  that  the  defendants  are  not 
authorized  to  exercise  the  corporate  or  other  powers  or  functions,  which 
they  assume  to  have,  and  which  in  our  judgment  thej'^  would  hs'^e  hwu 
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if  the  publication  of  this  ordinance  had  been  made  as  the  statute 
requires. 

If  the  views  of  the  court  above  expressed  as  to  the  validity  of  this 
law  be  correct,  and  it  warrants  proper  proceeding  for  the  annexation  of 
these  continguous  villages,  and  as  it  would  seem  almost  certain  from 
what  has  already  taken  place  that  a  very  great  majority  of  the  electors 
are  favorable  thereto,  and  that  on  a  new  proceeding  conducted  in  con- 
formity with  the  provisions  of  the  statute,  the  annexation  would  be  con- 
summated, it  may  not  be  out  of  the  way  for  us  to  suggest  to  the  parties 
and  their  counsel,  whether  some  arrangement  cannot  be  made  whereby 
the  great  expense  and  delay  of  holding  another  election  may  be  avoided. 
If,  however,  the  counsel  for  the  relator  are  of  the  opinion  that  the  judg- 
ment of  the  court  is  wrong,  or  that  it  should  be  reviewed  by  the  Supreme 
Court,  of  course,  the  suggestion  will  not  be  considered. 

Paxian^  Warrins^ion  &  BouM;  Jvdge  D,  J  hew  Wrighi\  Stanley  E. 
Bowdley  and  Swing  &  Morse,  for  plaintiff. 

Hertenstein  &  Dinsmore^  Corporation  Counsel,  for  defendant. 


WATER  COURSE— PLEADING— ESTOPPEL. 

[Brie  Circuit  Court,  November  Term,  1898.] 

Bentley,  Haynes  and  Seney,  JJ. 

(Jadge  Seney,  of  the  Third  Circuit,  taking  the  place  of  Judge  Scribner.) 

Castalia  Trout  Club  Co.  v.  Castalia  Sporting  Club  et  al. 

1.  DiVSRTINO  WaTSR  COURSB  IS  UNLAWFUL  WhSTHBR  WATBR  AB0V9  OR  BBLOW 

THE  Surface. 
A  party  cannot  materially  divert  water  from  a  natural  water  courfie,  whether 
that  natural  water  course  is  found  above  or  below  the  anrface  of  the  earth, 
to  the  substantial  injury  or  damage  of  another. 

2.  Diversion  to  be  Unlawful  must  be  Material. 

All  diversions  of  water  from  a  natural  water  course  are  not  unlawful.  The 
diversion  to  make  it  unlawful  must  be  material.  That  materiality  is  measured 
both  by  quantity  and  quality. 

3.  Water  to  be  Delhtbred  Upon  Adjoining  Premises  in  Same  Condition. 

Waters  delivered  upon  the  premises  of  an  adjoining  proprietor  must  be  de- 
livered in  substantially  the  same  condition,  ooth  as  to  quantity  and  quality, 
as  the  water  flows  through  the  natural  water  course. 

4.  Apfucation  of  Law  op  Estoppel  though  it  is  not  Pleaded. 

Issues  joined  by  the  pleadings  in  a  case — ^the  evidence  competent  upon  those 
issues — the  court  will  apply  the  law  of  estoppel  to  the  facts  as  found  from 
the  evidence,  although  the  facts  that  create  an  estoppel  are  not  pleaded. 

6.  Failure  to  Speak  or  Act— Estoppel 

When  a  party^  by  his  failure  to  speak  or  act  when  it  is  right  so  to  do,  and  by 
silence  acquiesces  in  an  act,  he  will  be  estopped  from  cbiming  that  the  act 
should  be  undone  when  it  will  work  an  injury  or  damage  to  the  actor. 

On  Appeal  from  the  Court  of  Common  Pleas  of  Brie  county. 

Seney,  J. 

On  February  4, 1892,  the  plaintiff  filed  ita  petition  in  the  court  of 
common  pleaa  of  Brie  county  averring  in  said  petition  in  subatanoe  the 
following  facts : 
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That  it  is  a  corporation,  organized  under  the  laws  of  Ohio  for  the 
purpose  and  object  of  owning  real  estate  to  be  occupied  and  controlled  by 
it,  with  the  privilege  of  fishing  and  propagating  fish,  hunting,  sporting, 
and  the  protection  of  game  in  and  upon  the  lands  owned  by  it,  and  in 
the  waters,  ponds  and  streams  connected  therewith,  in  the  township  of 
Margaretta,  county  of  Erie,  and  state  of  Ohio. 

That  the  defendant,  The  Castalia  Sporting  Club,  is  also  a  coipora- 
tion  organized  under  the  laws  of  the  state  of  Ohio,  for  a  somewhat  simi- 
lar purpose  and  object. 

That  the  plaintiff  is  the  owner  in  fee  of  certain  premises  situated  in 
said  township  and  county  (the  premises  being  described  by  metes  and 
bounds  in  said  petition). 

That  said  premises  include  within  their  boundaries  the  head  spring 
and  pond  made  thereby  of  Big  Cold  Creek,  and  also  Big  Cold  Creek  for  a 
distance  of  one-half  mile  or  more  from  said  head  spring  and  ix)nd,  and 
also  the  race  from  said  Cold  Creek  to  the  place  where  was  located,  until 
recently,  the  Castalia  mill  and  pond,  made  by  a  dam  erected  at  that 
point,  and  the  tail-race  from  said  dam  and  mill  to  where  it  joined  again 
the  waters  of  Big  Cold  Creek  as  they  flow  to  Sandusky  Bay. 

That  said  spring,  ponds,  creek,  and  head  and  tail-race  have  existed 
and  been  a  natural  water-course  for  more  than  forty  years,  continuously 
last  past,  and  for  more  than  thirty  years  had  been  used  both  for  the  pur- 
pose of  propelling  and  running  milling  machinery,  and  for  the  purpose  of 
prop  '.gating  and  growing  fish.  That  the  waters  of  Cold  Creek  and  of 
said  i)ond  and  races  have  been  supplied  by  a  spring  upon  the  lands  of  the 
plaintiff,  at  the  head  waters  of  Cold  Creek,  and  are  also  connected  by  an 
underground  channel  from  said  head  spring  to  the  pond  upon  the  plain- 
tiff's land. 

That  the  water  of  Cold  Creek  and  of  said  pond  and  race  comes  from 
said  underground  channel  or  course  upward  into  said  pond,  and  out 
through  the  channel  of  Cold  Creek  and  said  race,  and  uniting  where  said 
tail-race  joins  with  Cold  Creek  flow  into  Sandusky  Bay. 

That  the  banks  and  currents  of  said  Cold  Creek  and  of  said  race  are 
well  defined,  and  have  so  existed  and  continued  well  defined  for  more 
than  forty  years  last  past  That  the  water  comes  from  said  spring  in 
great  volume,  and  is  of  a  temperature  of  fifty- two  degrees  at  least  in  all 
seasons  of  the  year,  and  is  exceedingly  clear;  and  for  this  reason  said 
waters  are  especially  adapted  for  the  propagation  and  raising  of  valuable 
kinds  of  fish,  and  especially  of  speckled  brook  trout. 

That  the  plaintiff,  in  carrying  out  the  purpose  of  its  incorporation, 
has  expended  upon  said  land,  for  improvement  of  the  water  course  in 
and  upon  the  land,  and  in  buildings  erected  thereon,  more  than  (30,000. 
That  it  has  propagated  and  is  growing  and  raising  large  quantities  of 
speckled  trout  and  other  kinds  of  fish. 

That  said  premises,  if  the  waters  of  Cold  Creek  and  said  race  are 
diverted,  would  become  valueless.  That  in  the  condition  in  which  they 
have  existed  they  were,  up'  to  the  happening  of  the  grievances  herein 
named,  of  the  value  to  the  plaintiff  of  $160,000. 

That  the  defendant  is  the  owner  of  certain  premises  lying  along,  and 
including  within  their  boundaries,  a  certain  portion  of  said  Cold  Greek 
lying  below  the  lands  of  the  plaintiff ;  and  the  water  flowing  across  the 
plaintiff's  land,  in  its  natural  course,  flows  along,  across,  or  through  the 
defendant's  lands  after  it  leaves  the  lands  of  the  plaintiff;  and  the  lands 
of  the  plaintiff  adjoin  the  lands  of  the  defendant. 
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That  on  the  4th  day  of  February,  1892.  the  defendant,  well  knowing 
the  situation  and  existence  of  all  the  fact  hereinbefore  stated,  and  for  the 
purpose  and  with  the  intention  of  diverting  the  waters  upon  the  plain- 
tiff's land  from  the  natural  water  course,  and  for  the  purpose  of  drawing 
said  water  away  from  its  head  stream,  and  from  the  course,  creek,  pond 
and  races  where  it  flowed  across  the  plaintiff's  lands,  began,  at  a  point 
within  about  100  feet  of  the  line  of  the  plaintiffs  land,  where  it  adjoined 
the  defendant's,  to  bore  into  the  earth  and  sink  a  well,  and  with  the 
express  purpo:5e  and  intention  of  reaching  and  striking  an  underground 
stream,  which  is  believed,  by  all  persons  familar  with  the  territory  in 
which  these  waters  are,  to  exist,  and  thereby  draw  the  water  from  the 
spring  on  plaintiff's  lands.  That  the  defendant  is  about  to  dig  a  ditch 
upon  its  lands  connecting  said  well  with  that  portion  of  said  Cold  Creek 
which  runs  through  the  lands  of  defendant,  for  the  purpose  of  diverting 
the  said  water  from  said  underground  passage  into  that  portion  of  Cold 
Creek  which  runs  through  the  lands  of  defendant,  for  the  purpose  of 
diverting  the  waters  in  the  springs,  creeks,  ponds  and  races  upon  plain- 
tiff's lands.  That  if  said  defendant  is  permitted  to  sink  said  well  and 
divert  said  water  as  aforesaid,  it  will  lower  the  water  in  the  spring,  ponds, 
creeks  and  races  upon  the  plaintiff's  lands  and  will  exhaust  and  entirely 
divert  the  water  in  the  spring,  creeks,  ponds  and  races  upon  the  plain- 
tiff's lands  and  destroy  and  kill  the  fish  there  existing,  and  render  utterly 
and  entirely  valueless  the  plaintiff^s  said  property. 

That  in  the  month  of  March,  1891,  the  said  defendant,  its  officers 
and  agents,  sank  one  well  upon  its  .<;aid  lands  for  the  same  purpose,  and 
at  said  time  tapped  a  portion  of  said  underground  passage,  and  thereby 
diverted  the  water  from  the  springs,  creeks,  ponds  and  races  of  the  plain- 
tiff, and  lowered  the  water  in  the  said  springs,  creeks,  ponds  and  races 
from  two  to  six  inches. 

The  prayer  of  the  petition  is  for  an  injunction  to  restrain  the  defend- 
ant from  committing  the  acts  complained  of» 

Upon  the  facts,  the  common  pleas  court  allowed  a  temporary  injunc- 
tion, thus  giving  the  plaintiff  a  standing  in  court. 

The  defendant,  The  Castalia  Sporting  Club,  on  the  27th  day  of 
.  February,  1892,  filed  an  answer  and  cross-petition.  The  legal  effect  of 
the  answer  is,  that  it  denies  that  the  plaintiff  has  expended  upon  its 
premises  more  than  $30,000;  that  it  denies  that  the  plaintiff's  premises 
were  worth  $150,000;  that  it  denies  that  there  is  an  underground  stream 
or  channel  of  water.  It  admits  that  it  has  done  and  is  about  to  do  all  of 
the  acts  charged  in  the  petition ;  but  denies  that  it  is  for  any  other  pur- 
pose than  to  promote  its  own  interests;  it  denies  that  it  is  or  was  for  the 
purpose  of  diverting  the  water  from  the  plaintiff's  land,  or  from  any  ot 
the  sotu-ces  alleged  in  the  petition,  or  that  the  acts  done  or  about  to  be 
committed  will  divert  the  water ;  that  said  acts  were  for  the  purpose  in  a 
measure  to  restore  the  water  upon  defendant's  land  in  the  same  condition 
as  it  existed  prior  to  certain  acts  committed  by  the  plaintiff  upon  its  laud, 
whereby  it  diverted  the  water  from  the  natural  water  course,  and  thus 
reduced  the  volume  and  increased  the  temperature  of  the  water  from  its 
natural  state,  and  it  flowed  through  defendant's  land  in  such  diminished 
volume  and  increased  temperature. 

The  legal  effect  of  the  cross-petition  is,  that  the  defendant,  The 
Castalia  sporting  Club,  is  the  owner  of  certain  premises  below  and  adjoin- 
ing the  premises  of  the  plaintiff;  that  it  is  engaged  in  the  same  business 
as  the  plaintiff";  that  the  plaintiff  has  dug  ditches  or  channels  upon  the 
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premises,  and  thereby  has  diverted  the  water  from  the  creeks,  ponds  and 
races  upon  plaintiflPs  premises,  to  such  an  extent  that  the  volume  of 
water  when  leaving  the  plaintiff's  premises,  and  flowing  through  the 
natural  water  course  (to- wit :  the  creek)  upon  defendant's  premises,  is 
greatly  diminished,  and  the  temperature  of  the  water  is  greatly  increased; 
and  if  permitted,  it  will  destroy  or  greatly  impair  the  premises  of  the 
defendant  for  the  purpose  for  which  its  corporation  was  formed,  and  the 
uses  and  purposes  for  which  the  premises  for  a  long  time  have  been 
used. 

The  prayer  of  the  cross- petition  is  for  a  mandatory  writ  of  injunc- 
tion, commanding  the  plaintiff"  to  prevent  and  stop  the  further  flow  or 
diversion  of  any  of  said  waters  into  or  through  said  ditches  'or  channels. 

The  reply  of  the  plaintiff  to  this  answer  and  cross-petition  is,  in  legal 
effect,  a  general  denial. 

Upon  the  issues  thus  joined,  the  common  pleas  court  dismissed  the 
petition  of  the  plaintiff  and  dismissed  the  cross-petition  of  defendant ; 
thus  leaving  both  clubs  where  they  were  before  they  thought  they  had  a 
law  suit.  From  the  action  of  the  court  both  clubs  perfected  an  appeal  to- 
this  court. 

On  November  10,  1898,  the  plaintiff,  by  leave  of  this  court,  filed 
what  is  termed  a  supplemental  petition.  The  legal  effect  of  the  allega- 
tions contained  in  the  supplemental  petition,  that  were  not  averred  in  the 
original  petition,  is  in  substance  as  follows :  That  since  this  cause  was 
Iried  in  the  common  pleas  court,  and  the  appeal  therefrom  duly  perfected 
in  this  court,  the  defendant  has  done,  to  a  certain  extent,  the  very  act^ 
complained  of  in  the  original  petition,  and  in  violation  of  the  injunction 
of  said  court  of  common  pleas ;  and  that  said  acts  have  caused  the 
diversion  of  the  water  in  the  creeks,  ponds  and  races  upon  plaintiff's, 
premises^  and  have  been  done  at  a  season  of  the  year  when  they  especi- 
lUy  caused  great  damage  to  plaintiff*s  premises,  and  will  destroy  a  large 
quantity  of  fish  upon  plaintiff's  land. 

The  prayer  of  the  supplemental  petition  is,  in  addition  to  the  prayer 
«f  the  original  petition,  that  the  defendant  be  required  to  restore  the 
water  on  the  plaintiff^s  premises  to  the  condition  it  was  in  before  anjr 
Mterference  by  said  defendant. 

The  legal  effect  of  the  reply  to  this  supplemental  petition  is  a 
gtneral  denial. 

Upon  all  these  pleadings  and  the  issues  thus  joined,  without  an>' 
objection  ^s  to  the  nature  and  character  of  the  different  pleadings  (with 
the  exception  of  the  cross-petition,  which  we  will  notice  hereatter,)  this 
court  has  heard  the  case  fully,  even  to  the  extent  of  hearing  evidence 
as  to  the  condition  of  the  different  premises  up  to  the  date  of  the  close 
of  the  trial,  which  was  some  time  after  the  respective  pleadings  were 
filed  in  this  case — however,  without  objection. 

The  case  is  an  interesting  one  in  many  respects,  extremely  novel  in. 
*l8  character.  It  has  been  presented  to  the  court  with  marked  ability, 
showing  extensive  research ;  somewhat  tedious  in  the  mass  of  testimony 
upon  immaterial  facts,  and  large  amount  of  cumulative  evidence  upon 
material  facts,  which  were  not  and  could  not  seriously  be  disputed.  But 
when  all  is  said  and  done,  the  question  is :  What  are  the  facts  ?  When 
the  facts  are  ascertained  by  the  cotirt,  the  case  is  determined  by  well- 
known  settled  principles  of  law,  that  are  not  aorrounded  by  anything; 
difficult. 
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In  addition  to.  the  facts  admitted  by  the  pleadings,  which  are  taken 
as  true  upon  the  issues  joined  by  the  petition,  supplemental  petition, 
answers  and  replies  thereto,  w€  find  the  following  facts : 

That  the  plaintiflF  has  upon  its  premises  a  flowing  spring,  or,  as  it  is 
termed,  a  blue  hole  ;  also,  it  had  a  pond  of  water  covering  about  fifteen 
acres,  which  pond,  by  the  acts  of  the  plaintiff,  was  gathered  together  by 
means  of  ditches  or  trenches,  so  that  the  water  that  formerly  covered 
fifteen  acres  of  plaintiff^s  premises,  now  is  confined  to  the  ditches  or 
trenches  thus  dug,  covering  only  about  two  and  one-half  acres  of  plain- 
tifPs  premises. 

That  from  the  blue  hole  and  trenches  thus  dug  upon  the  plaintiffs 
premises,  and  as  an  outlet  thereto,  there  exists  a  natural  water  course, 
known  as  a  race,  that  extends  from  the  said  blue  hole  across  the  plaintiff's 
premises,  and  having  for  an  outlet  another  natural  water  course,  known 
as  Cold  Creek,  which  creek  flows  through  the  lands  of  plaintiff  and 
defendant,  and  other  premises. 

The  water,  that  comes  from  plaintiffs  blue  hole  and  the  trenches  and 
ditches  created  by  said  pond,  principally  supplies  and  feeds  the  natural 
water  course  known  as  the  race,  and  the  natural  water  course  known  as 
Cold  Creek. 

That  there  existed  and  now  exists  upon  the  defendant's  premises  a 
flowing  spring,  known  as  the  blue  hole,  which  lies  about  one-half  mile 
from  plaintiffs  blue  hole  in  a  northeasterly  direction,  and  nearly  in  a 
direct  line. 

That  the  defendant  dug  a  well  upon  its  premises  close  to  the  blue 
hole  of  defendant,  which  brought  forth  a  volume  of  water  which  flowed 
five  or  six  feet  above  the.  surface  of  the  earth,  and  the  stream  thus  flowing 
in  size  of  that  of  an  ordinary  barrel. 

That  the  defendant,  after  said  flowing  well  was  obtained,  dug  a  very 
large  ditch  or  canal,  extending  from  defendant's  blue  hole  in  a  northerly 
direction  across  defendant's  premises,  and  flowing  into  Cold  Creek  iti 
that  part  of  the  creek  on  defendant's  premises,  and  not  on  plaintiff^s 
premises. 

That  after  said  well  of  water  was  obtained,  another  spring  broke 
out  upon  defendant's  premises  close  to  defendant's  blue  hole. 

That  the  waters  from  defendant's  blue  hole,  defendant's  weM,  and 
defendant's  spring,  are  in  such  close  proximity  to  each  other,  that  the 
waters  commingled  together,  forming  one  body  of  water,  that  has  for  an 
outlet  the  ditch  or  canal  dug  by  the  defendant,  and  which  waters  are 
carried  off  by  it. 

That  as  a  result  of  the  dis:ging  of  the  well  and  the  digging  of  the 
ditch  or  canal  by  the  defendant,  the  water  that  flowed  from  the  plaintiff's 
blue  hole  ceased  flowing,  and  thereby  plaintiff's  blue  hole  ceased  to  be  a 
feeder  for  the  natural  water  course  known  as  the  race,  and  the  water 
that  had  theretofore  flowed  from  said  plaintiff's  blue  hole,  was  thereby 
diverted  from  the  natural  water  course.  That  on  account  of  the  acts  of 
the  defendant  as  aforesaid,  the  fall  of  the  water  in  plaintiffs  blue  hole 
was  eleven  inches. 

That  along  the  line  between  plaintiff's  blue  hole  and  defendant's 
blue  hole  at  different  times  have  broken  out  several  other  springs  from 
natural  causes. 

That  underlying  the  earth  upon  this  line  are  different  formations, 
underlying  which  is  found  the  limestone  rock. 
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With  these  facts  found,  what  do  they  signify  ?  They  establish  two 
centering  and  important  facts,  viz:  Geology  tells  us,  about  these 
phenomena,  that  the  water  that  flows  through  the  plaintiflPs  blue  hole  is 
furnished  from  a  channel  or  stream  of  water  underneath  the  surface  of 
the  earth,  and  that  it  is  not  furnished  by  percolation;  and  second,  that 
the  acts  of  the  defendant  in  digging  the  well  and  canal  have  diverted  the 
water  in  a  natural  water  course  upon  the  surface.  Can  the  question  be 
asked  how  ?  If  so,  it  is  easily  answered  :  By  destroying  the  feeder,  viz : 
plaintifif's  blue  hole.  You  destroy  the  natural  water  course,  viz :  the 
Cold  Creek  that  plaintiffs  blue  hole  feeds. 

With  these  two  centering  and  important  facts  established,  what  is 
the  law?  Although  numerous  authorities  are  cited,  the  law  is  found  in 
a  '^nutshell,"   so  to  speak,  in  a  very  few  words,  viz: 

A  party  can  not  materially  divert  waters  from  the  natural  water- 
course, whether  that  natural  water  course  is  found  above  or  below  the 
surface  of  the  earth,  to  the  substantial  injury  or  damage  of  another. 
Why  ?  Simply  because  property  rights  attach  to  a  natural  water  course 
as  much  as  they  do  to  the  land  itself. 

The  only  difficulty  found  between  a  surface  stream  and  a  subterranean 
stream,  is  this :  With  a  surface  stream,  the  natural  water  course  is  clearly 
defined,  whence  it  comes  and  whither  it  goes ;  with  a  subterranean  stream 
it  is  not  so  easily  ascertained.  So  that  it  has  been  repeatedly  held  by 
the  courts  of  last  resort  of  this  country  and  England,  that  no  property 
rights  attach  to  water  upon  the  premises  of  another  produced  by  perco- 
lation. And  the  reason  is,  no  one  can  tell,  as  to  water,  thus  produced, 
whence  it  comes  and  whither  it  goes.  It  is  here  to- day,  and  gone  to- 
morrow. But  when  it  can  be  ascertained  whence  it  comes  and  whither 
it  goes,  it  becomes  a  known  and  definite  stream,  and  as  such  is  governed 
by  the  law  that  controls  surface  natural  water  courses. 

Suppose  the  plaintiffs  blue  hole  and  pond  is  supplied  by  water  fh>m 
percolation;  thus  supplied  the  blue  hole  and  pond  have  supplied  the 
natural  water  course  with  water  for  a  long  period  of  time,  so  that 
property  rights  in  the  natural  water  course  have  been  acquired  ;  is 
there  any  authority  that  holds  that  the  water  in  the  blue  hole 
and  pond  can  be  diverted,  and  this  the  natural  water  course  destroyed, 
for  the  reason  that  it  was  water  procured  by  percolation?  We 
know  of  none,  and  believe  that  such  a  holding  would  be  contrary  to  well- 
known  principles  of  law.  The  facts  thus  supposed  would  be  the  case 
before  us  if  the  water  was  supplied  by  percolation  instead  of  a  known 
stream  or  channel  of  water.  The  Irish  Report  cited  by  counsel,  may 
apply  to  a  case  before  the  earth  is  disturbed,  before  the  well  is  dug ;  the 
court  holding  that  the  surface  indications  must  show  to  an  ordinary  per- 
son, or  convey  to  him  the  knowledge  from  the  surface  indications  alone, 
that  underneath  the  surface  is  a  defined  channel  or  stream  of  water.  For 
myself,  I  doubt  its  soundness.  Why,  if  the  knowledge  is  obtainable  from 
other  sources  other  than  surface  indications — for  instance  in  the  case 
before  us,  from  the  report  of  Prof.  Newberry,  State  Geologist  of  Ohio, — 
why  should  that  not  answer  the  purpose  as  well  as  surface  indications? 
Be  that  as  it  may,  it  is  not  the  case  at  bar.  The  well  is  dug ;  the  canal 
is  made  ;  result  is  known.  Surface  indications  or  not,  science  says  the 
result  could  not  be  produced  other  than  by  a  well  defined  channel  or 
stream  of  water,  and  no  one  says  nay  to  the  proposition. 

Applying  this  law  to  the  facts  thus  found,  the  defendant  will  be  per- 
petually enjoined  from  digging  any  well  upon  its  premises,  or  causing 
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anything  to  be  done  thereon  that  will  interfere  with  or  divert  the  water 
as  it  flows  from  plaintiffs  blue  hole  as  it  existed  at  the  time  before  the 
flowiug  well  was  dug  by  the  defendant  upon  its  premises. 

We  are  powerless  to  suppress  this  flowing  well  dug  by  defendant. 
The  plaintiff  is  entitled  to  have  the  water  restored  to  it  as  it  was  before 
the  well  and  canal  were  dug.  We  shall  restore  it  by  mandatory  injunc- 
tion, requiring  the  defendant  to  erect  and  maintain  some  barrier  or  dam 
that  will  restore  the  water  in  plaintiffs  blue  hole  to  what  it  was  orig- 
inally, to-wit ;  so  that  plaintiffs  blue  hole  will  flow  not  less  than — inches, 
as  it  flowed  originally.  If  counsel  can  agree  upon  what  shall  be  done  to 
accomplish  this  purpose,  the  order  will  be  so  xiiade ;  otherwise,  the  cotirt 
will  refer  this  matter  to  a  competent  man  to  ascertain  and  tc  make  his 
report  on  or  before  February  24, 1894. 

It  is  urged  in  the  argument  that  the  defendant  is  entitled  to  all  the 
water  that  flows  through  the  blue  hole  upon  defendant's  land,  and  all 
the  water  that  flows  through  the  spring  that  broke  out  upon  defendant's 
land,  upon  the  same  principle  that  gives  to  the  plaintiff  all  the  water 
that  flows  through  the  blue  hole  upon  plaintiffs  premises.  There  is  no 
doubt  of  it.  The  court  is  then  asked  the  question,  how  tan  they  have 
their  water,  if  a  dam  or  barrier  is  constructed  ?  The  act  of  the  defend- 
ant in  digging  this  well,  the  act  of  the  defendant  in  digging  the  canal, 
caused  the  waters  from  the  blue  holes,  spring  and  flowing  well  to 
unite  in  one  body  of  water,  so  that  it  is  impossible  to  separate  the  waters. 
If  by  the  erection  of  a  dam  or  barrier  for  the  purpose  of  restoring  to 
plaintiffs  premises  the  water;  that  belongs  to  it,  it  should  happen  th^t 
water  is  taken  from  the  blue  hole  and  spring  on  defendant's  premises,  a 
court  of  equity  would  turn  a  deaf  ear  to  a  complaint  made  by  the  defend- 
ant upon  the  well-known  principle  of  equity  that  "  he  who  seeks  equity 
must  do  equity;" — ^that  a  party  can  not  take  advantage  of  its  own 
wrong. 

In  addition  to  the  facts  admitted  by  the  pleadings,  which  are  taken 
as  true,  upon  the  issues  joined  by  the  cross-petition  of  the  defendant  and 
the  answer  thereto,  we  find  the  following  facts : 

That  there  formerly  existed  upon  plaintiffs  premises  a  pond  of 
w^er  covering  about  fifteen  acres ;  that  the  waters  from  this  pond  had  as 
an  outlet,  the  natural  water  course  known  as  the  race ;  that  the  plaintiff 
dug  upon  this  fifteen  acres  certain  trenches  or  ditches  for  the  purpose, 
and  which  in  fact  did,  gather  together  the  waters  upon  the  fifteen  acres 
into  these  trenches  or  ditches,  which  covered  about  two  and  one-half 
acres.  That  the  outlet  of  these  trenches  or  ditches  is  the  same  at  the 
outlet  for  the  pond. 

That  by  the  act  of  the  plaintiff  the  waters  thus  diverted  were  not 
dimished  in  volume,  and  were  not  increased  in  temperature,  as  they  were 
delivered  into  the  natural  water  course,  viz.:  the  race. 

That  the  plaintiff  dug  upon  its  premises  what  is  known  as  a  meado\^ 
stream,  which  stream  consisted  of  winding  loops,  three  and  a  half  miles 
in  length.  That  the  inlet  of  said  meadow  stream  tapped  the  natural 
water  course  know  as  Cold  Creek,  and  that  the  outlet  ot  said  meadow 
stream  t^ped  the  same  water  course  upon  plaintiffs  premises,  a  short 
distance  from  the  line  between  the  premises  of  the  plaintiff  and  the  prem- 
ises of  defendant. 

That  the  result  of  the  making  of  said  meadow  stream  was  to  divert 
a  part  of  the  waters  from  the  natural  water  course  (Cold  Creek)  into  said 
meadow  stream,  through  which  it  flowed,  so  that  when  the  water  thus 
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diverted  entered  into  the  natural  water  course,  it  diminished  in  a  slight 
degree  the  volume  of  water  flowing  originally  through  the  natural  water 
course,  and  increased  the  temperature  of  the  water  thus  diverted. 

That  said  water  as  delivered  to  the  defendant's  premises  through 
said  natural  water  course  (Cold  Creek)  was  not  materially  diminished  iu 
volume  by  means  of  said  diversion,  and  was  increased  in  temperature 
not  more  than  six  degrees  by  means  of  said  diversion. 

That  said  increase  of  temperature  docs  not  materially  affect  the  busi- 
ness ot  the  defendant. 

That  said  meadow  stream  was  constructed  by  the  superintendent  of 
the  premises  of  the  defendant ;  its  commencement,  its  various  stages  of 
construction,  its  ending,  were  all  well  known  to  the  officers  and  directors 
of  the  defendant  corporation,  at  all  times  from  the  commencement  of  the 
work  until  the  work  was  finished. 

The  effect  and  result  of  the  work  as  it  was  finally  determined  by  its 
construction,  was  well  known  by  the  officers  and  directors  of  defendant 
corporation  at  the  commencement  of  the  work  and  during  its  progress. 

That  no  objection  of  any  kind  was  made  by  the  defendant  to  the 
work  being  performed  by  its  superintendent,  ibr  the  plaintiff,  in  the  con- 
struction of  the  meadow  stream,  either  at  its  commencement,  during  its 
progress,  or  when  finished ;  the  first  objection  being  made  by  the  defend- 
ant when  this  action  was  commenced,  about  two  and  a  half  years  after 
the  meadow  stream  was  completed. 

That  the  meadow  stream  was  constructed  by  the  plaintiff  for  the 
sole  purpose  of  benefiting  the  business  of  plaintiff,  and  was  constructed 
at  the  cost  and  expense  to  plaintiff  of  a  large  sum  of  money. 

It  is  not  the  purpose  of  a  decision  of  the  circuit  court  to  go  into  de- 
tail as  to  the  evidence  that  justifies  the  facts  found  by  the  court ;  but  in 
the  case  before  us,  on  account  of  an  admission  in  the  pleadings,  it  i^^ 
urged  by  counsel  that  the  increase  in  the  temperature  in  the  water  caused 
by  the  diversion  of  the  water  on  account  of  the  meadow  stream,  as 
delivered  upon  the  premises  of  the  defendant,  should  be  greater  than  we 
have  found  the  fact  to  be.    That  admission  is  this : 

"  That  the  water  comes  from  said  spring  in  great  volume,  and  is  of  a 
temperature  of  52  degrees  at  least  in  all  seasons  of  the  year,  and  is 
exceedingly  clear.** 

Although  evidence  was  introduced  upon  this  question,  it  is  incom- 
petent as  against  this  admission  in  the  pleadings ;  but  the  evidence  sus- 
tains the  admission,  hence  no  harm  was  done  by  its  introduction.  The 
meadow  stream  could  not  affect  the  temperature  of  the  water  at  the 
spring  (which  is  the  extent  of  the  admission),  for  the  reason  that  the 
meadow  stream  is  some  distance  below  the  spring.  The  defendant,  in 
law,  is  interested  solely  in  the  volume  and  quantity  of  the  water  as 
delivered  upon  its  premises  through  the  natural  water  course.  It  may 
be  52  degrees  at  the  spring,  and  when  flowing  through  the  natural  water 
course  until  it  reaches  the  defendant's  premises,  the  temperature  of  the 
water  may  be  increased,  notwithstanding  there  had  been  no  diversion  of 
it  The  question  of  fact  is :  What  was  the  temperature  of  the  water  in 
the  natural  water  course,  as  delivered  upon  defendant's  premises  before 
diversion  by  the  meadow  stream,  and  what  was  the  temperature  of  the 
same  water  after  diversion  ?  This  is  the  question  of  fact  we  have  found, 
notwithstanding  the  admission  in  the  pleadings. 

With  these  facts  found  upon  the  issues  joined  upc^n  the  cross-petitioo. 
what  is  the  law?    As  we  have  said  :  "A  party  cannot  materially  rii^e-* 
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water  from  a  natural  water  course."  Hence  it  follows  that  all  diversions 
of  water  from  a  natural  water  course  are  not  unlawful.  The  diversion,  to 
make  it  unlawful,  must  be  material.  That  materiality  is  measured  both 
by  quantity  and  quality.  The  legal  right  of  an  adjoining  proprietor  to 
the  waters  flowing  through  a  natural  water  course  is  also  well  settled  by 
a  well-known  principle  of  law,  viz  :  That  the  water  delivered  upon  the 
premises  of  an  adjoining  proprietor  must  be  delivered  in  substantially  the 
same  condition,  both  as  to  quantity  and  quality,  as  the  water  flows 
ihrough  the  natural  water  course.  As  we  have  found  the  fact  to  be  that 
the  water  is  delivered  upon  the  premises  of  the  defendant  in  substantially 
the  same  condition  that  it  flows  through  the  natural  water  course  (Cold 
Creek)  it  foUowd  that  the  construction  of  the  meadow  stream  by  the  plaintifi 
was  not  an  unlawful  diversion  of  the  waters  from  the  natural  water  course. 
But  the  prayer  of  the  cross-petition  is  not  to  enjoin  the  construction  of 
the  meadow  stream,  but  to  destroy  it  by  closing  it  up  by  a  mandatory 
injunction  from  this  court. 

In  view  of  the  facts  found  by  the  court,  should  this  be  done?  The 
meadow  stream  was  made  with  the  full  knowledge  on  the  part  of 
the  defendant  that  it  was  made — when  it  was  commenced,  its  progress, 
its  ending — with  full  knowledge  as  to  the  efiect  and  result  of  the  con- 
struction. It  had  no  other  effect,  than  the  result  anticipated  by  the 
defendant  when  the  meadow  stream  was  commenced.  It  was  made  at 
the  expense  of  the  plaintiff  in  a  large  sum  of  money.  Applying  to  this 
state  of  facts  two  well-known  principles  of  equity,  and  the  question  is 
answered,  viz :  "When  a  party  won't  speak  when  he  should,  he  will  not 
be  permitted  to  speak  when  he  would,"  and,  **When  a  party,  by.  his 
failure  to  speak  or  act  when  it  is  his  right  so  to  do,  and  by  silence, 
acquiesces  in  an  act,  he  will  be  estopped  from  claiming  the  act  should  be 
undone,  when  it  will  cause  an  injtiry  or  damage  to  the  actor."  It  is 
urged  in  argument  that  the  effect  of  this  is,  that,  as  the  plaintiff  is  the 
upper  proprietor,  it  could  so  further  control  the  water  of  this  natural 
water  course,  by  reason  of  this  meadow  stream,  by  dam  or  otherwise,  as 
to  wholly  destroy  the  business  of  the  defendant  corporation.  It  probably 
could.  But  has  it  done  so,  or  will  it  do  so?  The  pleadings  do  not  aver 
it ;  the  evidence  does  not  support  it.  **SuflBcient  unto  the  day  is  the  evil 
thereof." 

It  is  further  urged  in  argument  that  the, question  of  estoppel  is  not 
claimed  by  the  counsel  representing  the  plaintiff,  and  hence,  by  inference, 
it  is  said  the  court  should  not  consider  it.  If  the  circuit  court  should 
decide  cases  simply  upon  the  claims  of  counsel  made  in  argument,  in 
many,  many  cases  the  court,  when  it  came  to  consider  the  case,  would 
often  find  itself  at  sea,  without  rudder  or  compass.  The  facts  that  may 
or  may  not  create  an  estoppel,  arise  in  the  case,  and  whether  counsel 
representing  plaintiff  makes  the  claim  or  not,  it  may  be  the  same  counsel, 
or  another,  may  make  it  in  a  higher  court,  and  it  would  at  least  be 
embarrassing  to  the  court  to  be  reversed  upon  a  question  in  the  case  that 
the  court  has  paid  no  attention  to,  from  the  fact  that  counsel  in  argument 
made  no  claim  concerning  the  question. 

It  is  further  urged  in  argument  that  the  question  of  estoppel  does 
not  arise  in  the  case,  because  it  is  not  pleaded.  Upon  the  issues  joined 
by  the  pleadings  in  the  case,  the  evidence  which  creates  an  estoppel  was 
competent  upon  the  issues  joined.  When  that  exists,  the  court  will 
apply  the  law  of  estoppel  to  the  facts  as  found  by  the  evidence,  notwith- 
standing the  facts  that  create  the  estoppel  are  not  pleaded.    In  support 
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of  the  proposition,  we  cite  4  Vol.,  Ohio  Digest,  page  161,  paragraph  7, 
which  I  quote ; 

"The  rule  that  an  estoppel  should  be  specially  pleaded  does  not  apply 
where  the  fact  rendering  the  estoppel  important  is  not  disclosed  in  ilie 
pleadings,  and  there  was  therefore  no  opportunity  to  plead.  The  evidence 
out  of  which  the  estoppel  arises  being  competent  upon  the  issues  joined, 
the  court  should  have  applied  the  estoppel,  though  not  pleaded/'  Bank 
V.  Flour  Co^41  O.  S.,  652. 

It  is  further  urged  in  argument  that  the  facts  set  forth  in  the  cross- 
petition  are  not  the  subject  of  a  cross-petition  in  this  action,  and  the 
question  is  made  by  interposing  a  general  demurrer  to  the  cross-petition 
and  objecting  and  excepting  to  the  evidence  introduced  upon  the  trial 
In  support  of  those  facts. 

The  subject-matter  of  the  petition  in  the  case  is  the  interference 
with  or  diversion  of  water  from  a  certain  natural  water  course.  True, 
the  claimed  diversion  is  accompli3hed  by  the  specific  acts  charged.  The 
acts  are  simply  the  means,  the  isubstance  is  the  diversion.  In  the  cross- 
petition,  the  subject-matter  is  the  same  as  in  the  petition,  but  the  claimed 
diversion  is  accomplished  by  other  specific  acts  charged.  The  subject- 
matter  being  common  to  both  pleadings,  we  think  that  the  cross-petition 
was  properly  filed  under  sec.  6071,  Rev.  Stat.,  which  provides:  "That 
the  defendant  may  claim  in  his  answer  relief  touching  the  matters  in 
question  in  the  petition  against  the  plaintiff,"  etc.  And  when  so  claimed, 
under  sec.  6069,  Rev.  Stat.,  it  is  a  cross-petition,  which  section  provides  : 
''Answer;  which,  when  affirmative  relief  is  demanded  therein,  may  be 
styled  cross-petition.**  Entertaining  these  views,  the  demurrer  to  the 
cross-petition  will  be  overruled,  the  objection  to  the  introduction  of  the 
evidence  will  be  overruled,  and  the  cross-petition  will  be  dismissed. 

As  an  incident  to  the  proceeding  the  plaintiff  filed  a  motion  in  this 
court  for  an  order  of  attachment  against  the  defendant  for  contempt  of 
court  for  disobedience  of  the  preliminary  injunction  granted  by  the  court 
of  common  pleas.  If  this  injunction  was  in  full  force  after  the  common 
pleas  vacated  it  upon  a  hearing  of  the  case  upon  its  merits  and  an  appeal 
was  duly  perfected  in  this  court,  then  the  defendants  are  guilty  of  con- 
tempt of  court ;  for  after  the  appeal,  the  evidence  clearly  shows,  they  did 
acts  which  the  preliminary  injunction  restrained  them  from  doing.  Tiie 
majority  of  the  court,  following  a  decision  of  this  court  when  rendered  by 
the  regular  members  of  the  court,  held  that  the  perfecting  of  the  appeal 
restored  the  preliminary  injunction,  hence  the  defendants  are  guilty  of 
contempt  of  court,  myself  dissenting.  It  would  accomplish  no  purpose 
to  explain  why,  by  calling  attention  to  the  different  sections  of  the  stat- 
utes regulating  the  subject ;  but  it  has  occured  to  me  in  this  case  (which 
makes  me  stronger  in  my  notion  of  a  contrary  opinion  than  that  held  b\- 
this  court),  viz:  there  is  no  section  of  the  ^statutes  that  I  am  aware  oi 
that  confers  jurisdiction  upon  the  circuit  court  to  enforce  an  order  made 
by  the  common  pleas  court.  If  there  is,  how  can  this  court  enforce  an 
order  made  at  one  time  by  the  court  of  common  pleas  and  afterwards 
vacated  by  the  same  court,  that  had  complete  jurisdiction  over  the  sub- 
ject-matter ?  If  there  is  any  contempt,  it  is  the  contempt  of  the  court  of 
common  pleas  that  made  the  order,  and  not  the  contempt  of  the  circuit 
court,  which  has  not  made  any  order.  However,  we  all  agree  that  no 
penalty  should  be  imposed  other  than  has  already  been  imposed  by  the 
order  made  at  Sandusky,  to  erect  a  temporary  dam. 
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The  defendant  corporation  will  pay  two-thirds  of  all  the  costs,  and 
the  plaintiff  one-third  of  all  the  costs.  Execution  awarded,  and  the  case 
remanded  for  execution. 

Bentwy  and  Haynes,  JJ.,  concur. 

K  B,  King  and  Brown  &  Geddes,  for  the  plaintiff. 

E.  D.  Potter,  Jr.,  /.  E.  IngersoU  and  L.  IV.  HtUl,  for  defendants. 


MUNICIPAL  CORPORATIONS. 

[Defiance  Circuit  Court,  February  Term,  1894.] 
Moore,  Seney  and  Day,  JJ. 

tTHE  Wabash  Raii^road  Co.  v.  Defiance  (City). 

1.  County  Road  within  Municipai^ity  subject  to  its  Controi«. 

Where  a  part  of  a  county  road  comes  by  the  annexation  of  contiguous  territory 
within  the  limits  of  a  municipal  corporation,  it  is  subject  to  Uie  control  and 
superyision  of  the  municipal  authorities,  and  may  be  improved  as  other 
streets  of  the  municipality. 

2.  MUNiaPAI,  AUTHORITIBS  MAY  BSTABUSH  GRADB,  RBMOVS  A  BRIDGE  AND  MAKE 

Raii,way  Crossings. 
The  municipal  authorities  have  the  power  to  establish  the  ^rade  of  such  road 
and  in  doing  so  can  remove  a  bridge  passing  over  a  railroad,  that  crosses 
such  road,  and  make  the  crossing  at  grade. 
8.  Municipai,  Authorities  o^not  Barter  away  Pubi^ic  Streets. 

The  streets  of  a  municipal  corporation  are  to  be  held  in  trust  for  public  uses 
and  the  power  over  them  is  to  be  exercised  b^  the  municipal  authorities  for 
such  public  uses.    Section  3283,  Rev.  Stat,  ^ves  no  right  to  the  city  author- 
ities to  barter  away  the  rights  of  the  public  in  the  streets, 
4.  MuNiciPAi,  Authorities  may  Determine  Grade  at  Railway  Crossings. 

It  is  the  discretion  of  the  municipal  authorities  to  determine  at  what  grade  its 
streets  shall  cross  a  railroad,  the  track  of  which  runs  through  the  munici- 
pality. 

On  Appeai,  from  the  Court  of  Common  Pleas  of  Defiance  county. 

Moore,  J. 

But  little  contest  is  made  as  to  the  facts,  and  they  may  be  briefly 
stated.  What  is  now  known  as  the  Wabash  Railroad  was  first  operated 
in  about  the  year  1856.  The  line  of  road  passed  through  Defiance 
county,  the  defendant,  The  city  of  Defiance,  being  situated  upon  the  line. 
In  constructing  the  railroad  near  the  town  of  Defiance,  it  crossed  what 
was  known  as  the  Holgate  pike  and  Brunersburg  road.  These  were 
state  or  county  roads,  and  a  short  distance  from  where  the  railroad 
crosses  each  of  them,  they  unite,  forming  an  acute  angle.  The  distance 
at  which  they  are  apart  at  the  points  crossed  by  the  railroad  is  some  200 
feet.  The  distance  from  the  railroad  crossing  to  the  point  of  intersec- 
tion is  about  seventy  feet. 

The  railroad  along  its  line  where  it  crosses  these  two  roads  is  at  a 
grade  about  eleven  or  twelve  feet  below  the  surface  of  the  ground.  Aiui 
at  each  crossing  a  bridge  was  constructed  passing  over  the  railroad,  and 
until  the  year  1887,  these  bridges  were  at  an  elevation  above  the  ^rade 
of  the  railroad  of  sixteen  feet  ten  inches.     Some  time  after  the  construe 

tThis  case  was  affirmed  by  the  Supreme  Court.     See  opinion,  52  O.  S..  2t)*J. 
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tion  of  the  railroad,  and  long  prior  to  the  year  1887,  the  territory  through 
which  the  railroad  passed  and  was  crossed  by  these  two  public  highways, 
became  a  part  of  the  city  of  Defiance,  and  was  in  the  year  1887  and  is 
now  within  the  territorial  limits  of  such  city. 

The  plaintiflF,  The  Wabash  Railroad  Company,  is  the  successor  of 
the  original  corporation,  and  is  entitled  to  all  the  franchises  possessed  by 
it,  and  that  have  been  acquired  by  intermediate  owners. 

On  December  26,  1887,  the  council  of  the  city  of  Defiance  duly 
passed  the  following  ordinance : 

"An  Ordinance. — Permitting  the  Wabash,  St.  Louis  and  Pacific  Rail- 
way to  construct  bridges  at  Holgate  pike  and  Brunersburg  road, 

"Section  1.  Be  it  ordained  by  the  council  of  the  city  of  Defiance, 
Ohio,  That  the  Wabash,  St.  Louis  and  Pacific  Railway  Company  is  here- 
by authorized  to  erect  new  bridges  over  and  across  the  track  of  the  rail- 
way of  said  company  where  the  same  crosses  the  public  streets  in  the 
Third  ward  of  said  city,  known  as  the  Brunersburg  road  and  Holgaie: 
pike,  provided  said  bridges  shall  be  of  good  substantial  construction, 
placed  in  the  center  of  said  streets,  eighteen  feet  wide  roadway,  with 
good  and  substantial  sidewalks  eight  feet  wide  on  each  side  of  said 
bridges,  with  proper  railings  on  each  side  of  said  walks,  said  bridges  and 
sidewalks  to  be  at  all  times  kept  in  good  order  and  repair  by  said  com- 
pany. And  said  railway  company  is  hereby  further  authorized  to  con- 
struct each  of  said  bridges  of  sufficient  height  to  give  a  distance  of 
twenty-one  feet  in  the  clear  between  the  tops  of  the  rails  of  said  railway 
at  its  present  grade  and  the  bottom  of  the  floor  beams  of  said  bridges, 
provided  always  that  said  company  shall  provide  and  construct  good  and 
sufficient  approaches  and  grade  to  each  of  said  bridges,  and  extend  the 
same  to  sufficient  distance  to  give  a  grade  of  not  to  exceed  one  and  one- 
fourth  inches  to  the  foot,  and  to  conform  to  the  width  of  the  present 
streets,  said  grade  to  be  made  firm  and  solid  by  either  stone  or  gravel  at 
the  option  of  said  company,  provided  that  if  gravel  be  used,  said  city 
will  permit  it  to  be  taken  from  their  gravel  bed  without  charge,  and  to 
construct  and  keep  in  constant  repair  good  and  proper  approaches  to 
said  sidewalks,  and  brought  to  the  proper  level  of  the  present  walk  by 
broad,  safe  steps  where  the  grade  would  be  too  great  for  a  safe  incline, 
all  to  be  done  to  the  approval  of  the  city,  and  all  to  be  kept  in  repair  to 
the  extent  of  said  company's  right  of  way,  at  all  times  by  said  company. 

**Section  2.  The  entering  of  the  work  of  constructing  said  bridges 
by  said  company,  shall  be  taken  as  an  acceptance  of  the  terms  thereof 
by  said  company,  and  shall  be  regarded  as  superseding  any  contract  or 
agreement  heretofore  existing  between  said  company  and  said  city  as  to 
either  of  said  bridges. 

"Section  8.  This  ordinance  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  due  publication. 

'*Done  at  the  council  chamber  in  regular  session,  this  20th  day  of 
December,  1887. 

"Attest:  JAMKS  A,  Kitchbl,  City  Clerk." 

The  Wabash,  St.  Louis  and  Pacific  Railway  Company  was  at  the 
time  of  the  passage  of  the  ordinance  in  the  hands  of  a  receiver.  The  re- 
ceiver proceeded  to  accept  the  conditions  imposed  by  said  ordinance,  and 
caused  the  bridges,  approaches  and  sidewalks  to  be  erected  as  provided. 
Afterwards  the  Wabash,  St.  Louis  and  Pacific  Railway,  with  all  its  right, 
property  and  franchises,  was  sold  at  judicial  sale,  the  said  purchaser 
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thereof  being  the  plaintiff,  which  said  plaintiff  ever  since  and  does  now 
own  the  same.  That  the  plaintiff  since  it  has  become  possessed  of  the 
said  property  and  rights,  has  maintained  said  bridges,  approaches  and 
sidewalks  as  provided  for  in  the  said  ordinance. 

By  the  provisions  of  this  ordinance  the  railroad  company  was  per- 
mitted to  and  did  elevate  the  bridges  to  the  height  of  twenty-one  feet 
above  the  grade  of  the  railroad,  and  about  ten  feet  above  the  level  of  the 
surface  of  the  earth  at  the  points  where  they  cross  the  railroad  track. 
The  Brunersburg  road  is  now  named  Ralston  avenue,  and  the  Holgate 
pike  is  named  Clinton  street. 

On  February  6,  1898,  the  city  council  of  the  city  of  Defiance  passed 
two  ordinances,  one  to  improve  Ralston  avenue  and  the  other  to  improve 
Clinton  street.  Without  reading  these  ordinances,  it  is  enough  to  say  that 
each  of  said  streets  is  to  be  cut  down  so  as  to  cross  the  railroad  at  grade. 

The  ascent  from  the  railroad  in  each  direction  on  Clinton  street  will 
be  about  four  and  one-half  feet  per  one  hundred  feet,  es^tending  southeast- 
erly two  hundred  feet  and  northwesterly  three  hundred  feet,  and  on 
Ralston  avenue  five  feet  to  the  hundred  feet,  extending  south  for  two 
hundred  feet,  and  about  three  feet  per  each  hundred  feet  extending  north 
a  distance  of  three  hundred  and  fifty  feet.  Such  improvement  is  to  be 
made  at  the  expense  of  the  city.  These  ordinances  were  passed  in  pur- 
suance of  the  resolutions  of  the  city  council,  passed  September  11,  1892, 
declaring  the  necessity  of  the  improvements.  The  plaintiff  was  duly 
served  \vith  notice  of  the  passage  of  the  resolutions,  and  made  no  claim 
for  damages. 

Under  the  facts  briefly  stated,  the  plaintiff  seeks  to*  enjoin  the 
defendant  from  enforcing  the  ordinance  lowering  the  grade  of  the  two 
streets  named,  and  from  in  any  manner  taking  down  and  destroying  the 
overhead  bridges,  approaches  and  sidewalks  leading  thereto. 

If  the  question  were  one  in  which  alone  the  expediency  of  changing 
the  street  crossings  was  to  be  determined,  it  could  be  readily  disposed  oi^ 
That  crossing  at  grade  is  much  more  dangerous  than  overhead  crossing, 
goes  without  questioning. 

Under  the  conditions  as  they  exist  at  these  crossings,  both  the  streets 
and  railway  track  passing  through  deep  cuts  near  the  intersection,  ren- 
ders the  crossing  at  grade  much  more  dangerous  and  unsafe  than  the 
ordinary  grade  crossing,  and  we  must  express  surprise  that  a  city  council 
composed  of  intelligent  gentlemen,  should  determine  in  favor  of  the 
change  provided  for  by  the  ordinances  passed  in  1893.  The  city  council, 
however,  has  determined  that  the  improvement  of  the  streets  and  change 
of  grade  is  necessary,  and  by  ordinance  provided  that  such  streets  be  so 
improved. 

The  sole  question  then,  is  whether  under  the  facts  existing,  the  city 
has  the  right  which  it  claims  to  have,  and  which  it  is  about  to  exercise, 
to  so  improve  the  streets  as  to  cross  the  railroad  tracks  at  grade.  If  the 
city  council  had  such  power  or  right,  then  whether  it  was  exercised  as 
the  court  would  have  done,  is  immaterial.  That  is,  the  coUrt  cannot  con- 
trol the  legislative  discretion  of  the  city  council. 

Section  2640,  Rev.  Stat,  provides  :**  The  council  shall  have  the 
care,  supervision  and  control  of  all  public  highways,  streets,  avenues, 
alleys,  sidewalks,  public  grounds  and  bridges  within  the  corporation,  and 
shall  cause  the  same  to  be  kept  open  and  in  repair,  and  free  from  nui- 
sance.** 

8    O.  C.  D.    46 
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A  claim  is  made  that  the  Holgate  pike  (now  Clinton  street)  and  the 
Brunersburg  road  (now  Ralston  avenue)  are  county  and  state  roads, 
under  the  control  of  the  board  of  county  commissioners.  This  position 
is  not  tenable.  The  Supreme  Court  have  held  in  Steubenville  v.  King, 
26  0.  S.,  010: 

*'  Where  territory,  including  a  public  road,  connecting  with  the 
streets  of  a  city,  is  annexed  to  the  city,  and  the  road  continues  to  be 
used  as  a  street  or  thoroughfare,  it  thereby  becomes  a  public  highway  of 
the  city  within  the  meaning  of  this  section  (sec.  2640),  although  it  has 
never  been  '  accepted  and  confirmed  by  an  ordinance  specifically  passed 
fot  such  purpose '  as  provided  in. sec.  2650." 

Section  4906,  referred  to  by  counsel,  applies  only  to  improved  roads, 
and  has  no  relevancy  to  this  case. 

So,  that  the  roads  in  question  being  within  the  territorial  limits  of 
the  city  of  Defiance,  are  streets  within  the  meaning  of  sec.  2640,  ahd 
are  under  the  care,  control  and  supervision  of  the  city  council. 

Again,  it  is  claimed  that  under  sec.  3283,  the  ordinance  passed  in 
1887,  author! j:ing  the  receiver  to  construct  the  bridges  over  the  railroad, 
a  contract  between  the  city  and  receiver,  to  whose  rights  this  plaintiflF 
has  succeeded,  that  is  equally  binding  on  each  of  the  parties,  and  which 
the  city  cannot,  by  ordinance  or  otherwise,  disregard  or  violate.  That 
the  plaintiff's  rights  under  it  have  vested  by  a  performance  of  the  con- 
tract, which  rights  being  beneficial  to  the  plaintiff",  cannot  be  disregarded 
by  the  city.  That  the  plaintiff  should  be  protected  in  what  it  acquired 
under  the  contract. 

Section  3283  reads  as  follows : 

*'  If  it  be  necessary,  in  the  location  of  any  part  of  a  railroad,  to 
occupy  any  public  road,  street,  alley,  way,  or  ground  of  any  kind,  or  any 
part  thereof,  the  municipal  or  other  corporation,  or  public  officers  or 
authorities,  owning  or  having  charge  thereof,  and  1;he  company  may 
agree  upon  the  manner,  terms,  and  conditions  upon  which  the  same  may 
be  used  or  occupied ;  and  if  the  parties  be  unable  to  agree  thereon,  and 
if  it  is  necessary,  in  the  judgment  of  the  directors  of  such  company,  to 
use  or  occupy  such  road,  street,  alley,  way  or  ground,  such  company  may 
appropriate  so  much  of  the  same  as  may  be  necessary  for  the  purposes 
ot  its  road,  in  the  manner  and  upon  the  same  terms  as  is  provided  for  in 
the  appropriation  of  the  property  of  individuals;  but  every  company 
which  lays  a  track  upon  any  such  street,  alley,  road,  or  ground,  shall  be 
responsible  for  injuries  done  thereby  to  private  or  public  property  lying 
upon  or  near  to  such  ground,  which  may  be  recovered  by  civil  action 
brought  by  the  owner,  before  the  proper  court,  at  any  time  within  two 
years  from  the  completion  of  such  track." 

This  section  gives  the  right  to  the  railroad  company  to  contract 
with  the  city  for  the  right  to  use  the  road,  street  or  public  alley  for  its 
purposes,  that  is,  to  lay  its  track  along  the  street,  and  the  manner,  terms 
and  conditions  upon  which  such  street,  etc.,  may  be  used.  It  does  not, 
iowever,  abridge  or  limit  the  right  vested  in  the  city  in  the  care,  super- 
vision and  control  of  the  streets,  as  provided  by  sec.  2640.  It  gives  the 
right  to  contract  with  the  city  as  to  what  part  of  the  streets  it,  the  rail  - 
road,  shall  occupy,  the  manner  in  which  its  track  shall  be  graded, 
ballasted,  or  provided  with  filling  for  crossings,  etc.,  but  not  the  right  to 
limit  the  mode  in  which  the  city  shall  grade  or  use  its  street.  Another 
section  (8824)  provides  for  crossings.  The  city  cannot,  by  contract,  bar- 
'  t^r  away  its  legislative  power,  its  right  to  change  the  grade  of  its  streets,. 
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and  the  manner  in  which  they  shall  be  improved.  Nor  do  we  think  that 
sec.  8283  is  intended  for  such  purpose.  That  the  plaintiff  has  the  right 
to  occupy  the  street  by  laying  its  track  across  it  is  clear,  and  that  the 
city  has  the  right  to  cross  the  street  at  grade,  or  by  overhead  bridges,  is 
equally  as  clear.  The  conditions  may  materially  change,  the  necessity  to 
change  the  grade  of  the  street  may  exist,  and  the  right  to  make  such 
change  and  determine  the  grade  is  vested  in  the  city  council,  and  its 
action  is  not  to  be  controlled  by  the  courts,  nor  can  it  be  abridged  by  con- 
tract. 

The  city,  by  permitting  the  railroad  company  to  cross  its  street,  did 
not  part  with  its  right  to  control  such  street,  for  without  some  special 
legislative  authority,  it  cannot  make  any  such  grant  to  a  railroad  com- 
pany, if  the  effect  of  such  grant  would  be  to  relinquish  its  own  control 
over  such  street.  The  privilege  of  a  railroad  company  to  lay  its  track 
across  a  street,  must  be  exercised  in  common  with  the  general  public. 
The  streets  are  held  in  trust  for  the  public  use,  and  are  public  for  all  pur- 
poses, for  free  and  unobstructed  travel.  For  those  purposes  a  city  may 
improve  and  control  them,  and  the  power  to  do  so,  is,  in  Ohio,  vested  in 
the  city  council. 

To  sustain  the  position  I  have  attempted  to  briefly  state,  I  refer  to 
but  few  authorities.  I  read  from  Dillon's  Municipal  Corporations,  sec. 
686 :  "  That  the  power  to  grade  and  improve  streets,  like  other  legislative 
powers,  is  a  continuing  one,  unless  the  contrary  is  indicated,  has  been 
frequently  decided  by  the  federal  and  state  courts.  It  may  therefore  be 
exercised  from  time  to  time  as  the  wants  of  the  public  may  require.  Of 
the  necessity  or  expediency  of  its  exercise,  the  governing  body  of  the 
corporation,  and  not  the  courts,  is  the  judge.** 

The  same  author,  sec.  97,  says :  '*  Powers  are  conferred  upon  munici- 
pal corporations  for  public  purposes ;  and  as  their  legislative  powers  can- 
not, be  delegated,  so  they  cannot,without  legislative  authority,  express  or 
implied,  be  bargained  or  bartered  away.  Such  corporations  may  make 
authorized  contracts,  but  they  have  no  power,  as  a  party,  to  make  con- 
tracts or  pass  by-laws  which  shall  cede  away,  control  or  embarrass  their 
legislative  or  governmental  powers,  or  which  shall  disable  them  from  per- 
forming their  public  duties. 

In  Indianapolis  v.  Indianapolis  Gas  Co.,  66  Ind.,  896,  the  court  say: 
*'  Contracts  to  violate  the  charter,  or  to  bargain  away  or  restrict  the  free 
exercise  of  legislative  discretion,  vested  in  a  municipality  or  its  officers 
in  reference  to  public  trusts,  are  void.**  The  city  of  Defiance,  as  we 
have  seen,  has  the  control,  care  and  supervision  over  the  streets  that  have 
come  within  its  territorial  jurisdiction  by  annexation,  as  it  has  of  the 
streets  that  were  within  its  original  boundary.  The  improving  and  grad- 
ing of  streets  is  within  the  legislative  discretion  of  the  city  council,  and 
such  legislative  discretion  cannot  be  contracted  away.  It  is  not  a  sub- 
ject of  bargain  or  barter. 

Again,  referring  to  Dillon's  Municipal  Corporations,  section  94,  the 
author  says:  ** Thus,  where  the  law  or  charter  confers  upon  the  city 
council  or  local  legislature  power  to  determine  upon  the  expediency  or 
necessity  of  measures  relating  to  the  local  government,  their  judgment 
upon  matters  thus  committed  to  them,  while  acting  within  the  scope  of 
their  authority,  cannot  be  controlled  by  the  courts.  In  such  case  the 
decision  of  the  corporate  body  is,  in  the  absence  of  fraud,  final  and  con- 
clusive, unless  they  transcend  their  powers.  Thus,  for  example,  if  a  city 
has  power  to  grade  streets,  the  courts  will  not  inquire  into  the  necessity 
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of  the  exercise  of  it,  or  the  refusal  to  exercise  it,  nor  whether  a  particu- 
lar grade  adopted,  or  a  particular  mode  of  executing  the  grade  is 
judicious." 

It  is  a  general  and  fundamental  principle  of  law,  that  all  persons 
contracting  with  a  municipal  corporation,  must  at  their  peril  inquire 
into  the  power  of  the  corporation  or  its  officers  to  make  the  contract ; 
and  a  contract  beyond  the  scope  of  the  corporate  power  is  void. 

The  city  of  Defiance  had  uo  power  to  contract  away  or  restrict  by 
contract  the  free  exercise  of  its  legislative  discretion.  The  railroad  com- 
pany knew,  or  it  is  held  to  have  known,  when  it  erected  the  bridges 
making  the  overhead  crossings,  that  the  city  had  no  such  {)ower. 

The  plaintiff  has  cited  the  court  to  the  case  of  P.,  W.  &  B.  R.  R. 
Co.  V.  City  of  Chester,  decided  by  the  Supreme  Court  of  Pennsylvania, 
and  reported  in  16  Atl.  R.  The  syllabus  reads :  **  Defendant  agreed  to 
establish  the  grade  of  a  street,  about  to  be  opened  eighteen  feet  above 
plaintiff's  tracks,  to  facilitate  the  operation  of  trains  under  the  street,  and 
plaintiff  agreed  to  construct  a  bridge  over  its  track.  Held\  That  the 
contract  was  within  the  act  of  Pa.,  March  12,  1878,  authorizing  defend* 
ant  to  grant  to  plaintiff  the  use  of  its  street,  whether  opened  or  to  be 
opened,  and  defendant  could  not  remove  the  bridge  and  change  the  cross- 
ng  to  a  level  grade." 

The  court  say  in  its  opinion :  '•  The  act  of  March  15,  1873,  (Pa.  L.. 
876)  contains  in  the  concluding  clause,  the  following  provision :  Such 
grants  as  aforesaid,  when  made  and  approved  by  ordinance  of  the  mayor 
and  council,  shall  be  as  valid  and  effectual  to  transfer  the  rights  and 
privileges  therein  contracted  for  to  the  said  companies,  or  any  of  them, 
or  any  of  their  successors  and  assigns,  as  if  made  between  individuals ; 
and  the  mayor  and  council  of  said  city  shall  have  power  to  enact  ordi- 
nances from  time  to  time  as  they  may  deem  advisable  and  expedient  for 
the  purposes  of  this  act.  The  contract  was  approved  by  ordinance  as 
provided  August  17, 1874." 

The  case  is  to  be  distinguished  in  two  respects  from  the  one  under 
consideration. 

First — By  express  act  of  the  legislature,  the  city  was  authorized  to 
make  the  contract. 

Second — Under  such  express  authority,  the  city  contracted  with  the 
railroad  company,  that  it  would 'establish  the  grade  of  its  street  eighteen 
feet  above  the  track  It  was  a  street  to  be  opened  across  the  track.  No 
express  authority  is  given  by  the  statutes  of  Ohio,  to  make  such  contract 
as  exists  in  the  Pennsylvania  statute. 

Again,  if  such  power  was  granted,  the  city  of  Defiance  never  con- 
tracted with  the  railroad  company,  that  it  would  establish  the  grade  of 
its  street  so  as  to  make  an  orerhead  crossing.  All  it  did  do  was  to 
authorize  or  permit  the  receiver  of  the  railroad  company  to  build  over- 
head bridges.  So  we  see  the  case  cited  has  but  little,  if  any,  application 
to  the  case  at  bar. 

It  is  further  claimed,  as  averred  in  the  petition,  that  farther  grading 
down  of  said  highways  as  proposed  by  said  ordinances  will  be  an  appro- 
priation of  the  plaintiff's  property,  and  will  also  cast  an  additional  bur- 
den upon  the  plaintiff  in  the  establishiiig  and  maintaining  of  new  grade 
crossings  orer  its  said  track,  for  which  no  compensation  has  been  pro 
vided  in  money  for  the  plaintiff,  and  no  tender  thereof  made  to  the  plain- 
tiff, and  the  failure  so  to  do  is  in  violation  of  the  constitution  of  the  state 
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The  city  is  not  attempting  to  appropriate  any  of  the  property  of 
the  railroad  company.  The  right  of  the  company  is  only  to  lay  its  track 
across  the  street ;  other  than  that  it  has  no  right  in  the  street ;  with  that 
right  the  city  in  the  exercise  of  its  power  does  not  propose  to  interfere. 
The  statute  of  the  state  provides,  that  every  person  or  corporation  opei> 
ating  a  railroad  shall  maintain  safe  and  sufficient  crossings  at  every  high- 
way and  street  where  such  railroad  shall  cross  the  same.  It  would  there- 
fore, necessarily  follow,  that  such  crossing  must  conform  to  the  grade  of 
the  highway  or  the  street,  as  determined  by  the  authorities  having  the 
care  and  control  of  the  same.  It  would  be  unreasonable  therefore  to 
claim  that  because  the  grade  of  the  street  is  now  established,  the  city 
would  have  to  condemn  the  property  of  the  railroad  in  crossing.  It  is 
fortunate  in  Ohio  that  railroad  companies  do  not  own  the  streets ;  that 
they  can  have  but  an  easement  in  them.  The  city  is  not  extending  its 
streets  across  this  railroad.  It  is  simply  in  the  legally  authorized  man- 
ner trying  to  improve  its  own  property.  The  railroad  company  was 
required  by  the  statute  to  make  the  crossings,  which  by  the  permission 
of  the  city  council,  it  did  by  the  overhead  bridges.  These  were  for  pub- 
lic use,  and  not  the  private  use  of  the  railroad  company.  These  bridges 
were  public  property,  and  even  if  the  bridges  were  to  be  considered  as 
private  property  belonging  to  the  railroad  company,  they  were  placed 
upon  the  public  street  subject  to  be  removed,  when  the  public  through 
its  authorized  agent,  the  city  council,  so  determined.  The  city  now,  for 
the  first  time,  has  established  the  grade  of  these  streets.  The  railroad 
company  can  have  no  higher  or  better  right  than  abutting  lot  owners 
upon  such  streets.  The  Supreme  Court  has  held  in  Cincinnati  v.  Penny, 
21  O.  S.  499:  **As  a  general  rule  a  municipal  corporation  Is  not  liable 
for  injuries  to  buildings  or  lots  abutting  streets  and  alleys,  resulting  from 
the  improvement  of  such  streets  or  alleys,  or  from  their  appropriation  to 
a  public  use,  provided  its  officers  and  agents  in  making  such  improve- 
ments or  appropriation,  act  within  the  scope  of  their  authority,  and  with- 
out negligence  or  malice." 

In  Akron  v.  Chamberlain  Co.,  84  O.  S.,  the  Supreme  Court  again 
hold :  "The  owner  of  a  lot  abutting  on  an  unimproved  street  of  a  city 
or  village,  in  erecting  buildings  thereon,  assumes  the  risk  of  all  damage 
which  may  result  from  the  subsequent  grading  and  improvement  of  the 
street  by  municipal  authorities,  if  made  within  the  reasonable  exercise 
of  their  power." 

While  these  decisions  are  not  directly  in  point,  they  establish  the 
principle  that  where  an  owner  of  property  abutting  upon  a  street  where 
the  grade  has  not  been  established,  makes  improvements  thereon,  he 
does  so  at  the  risk  of  the  injury  that  may  result  to  his  prop)erty,  when 
the  grade  of  the  street  is  made  under  a  reasonable  exercise  of  the  power 
vested  in  the  municipality ;  and  it  is  said  that  whatever  latitude  there 
may  be.  in  the  exercise  of  discretion  in  fixing  the  grade  of  a  street,  is 
lodged  in  the  municipal  authorities,  and  not  in  the  lot  owners.  The  con- 
clusion, therefore,  to  be  reached  is  that  not  only  is  the  plaintiff  in  no 
situation  to  have  a  condemnation  of  any  property  it  has  in  the  overhead 
bridges,  made  by  the  city  before  it  can  proceed  with  its  improvement,  but 
that  its  right  to  recover  damages  for  any  injury  resulting  from  making  the 
improvement  is  very  questionable.  It  is  very  dear  that  the  city  is  not  seek- 
ing to  appropriate  any  of  the  property  of  the  plaintiff,  and  no  injunction 
should  lie  because  of  such  claim.  If  any  damage  should  result  to  the  rail- 
road company  because  of  any  act  on  the  part  ot  the  city,  an  action  at 
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law  would  be  the  remedy,  and  not  a  suit  in  equity  to  enjoin  a  public 
improvement.  The  fundamental  idea  of  a  street  is  not  only  that  it  is 
public,  but  public  for  all  purposes  of  free  and  unobstructed  passage, 
w  hicli  is  the  chief  and  primary  use.  To  say  that  the  plaintiff  had  prop- 
erty rights  in  the  overhead  bridges  so  erected  for  crossing  the  tracks  of 
the  railroad,  is  inconsistent  with  the  fundamental  object  and  use  of 
the  streets. 

When  the  city  has  determined  upon  the  improvement  of  a  street,  it 
can  remove  whatever  is  within  the  street  to  accomplish  such  object. 
And,  although  the  fee  of  the  street  may  be  in  the  adjoining  lot-owner, 
the  city  in  grading  the  street  may  remove  the  soil,  and  use  it  in  improv- 
ing that  street  or  any  other  street  in  the  city.  This  right  includes  the 
right  on  the  part  of  the  city  to  dispose  of  the  soil  to  others  who  will 
remove  it.  Or,  if  the  adjoining  owner  does  not  remove  the  soil,  the  city 
may  sell  and  dispose  of  it  any  way  it  deems  proper. 

The  plaintiff  has  no  right  in  the  fee.  It  has  no  reversionary  inter- 
est in  the  real  estate.  The  bridges  when  erected,  became  a  part  of  the 
streets  for  public  use  and  for  free  and  unobstructed  travel.  They  being 
within  the  streets  are  subject  to  removal,  the  same  as  if  originally 
erected  by  the  public.  The  fact  that  the  city  permitted  the  railroad 
company  to  make  such  crossings,  did  not  divest  the  city  of  any  of  its 
right  of  ownership  or  control  of  the  streets.  If,  perchance,  the  railroad 
company  should  be  held  to  own  the  material  of  which  the  bridges  are 
built,  it  will  be  time  for  it  to  complain  when  the  dty  has  converted  such 
personal  property,  and  seek  its  remedy  either  in  replevin  or  for  damages, 
for  the  injury  it  may  sustain. 

It  is  claimed  that  the  railroad  company  will  be  at  the  mercy  of  the 
city  council.  If  the  city  council  establishes  its  grade,  and  a  crossing  is 
made  to  correspond  thereto,  it  cannot  afterward  require  the  railroad 
company  to  expend  money  for  another  different  crossing.  It  can  lay  no 
further  burdens  upon  the  railroad  company.  And  if  the  city  should 
seek  to  change  its  grade  to  an  overhead  crossing,  it  could  not  do  so  at 
the  expense  of  the  railroad  company. 

The  plaintiff^s  petition  will  be  dismissed  with  costs. 

Day,  J.,  concurs. 

Senby,  J.,  dissents. 

Alex,  L.  Smith  and  Henry  Newbegin^  for  plaintiff. 

W.  H.  Hubbard^  CUy  SolicUar^  and  B.  B.  Kingsbury,  for  defendant. 
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,     Sanfleet  V.  Toledo  (City)  and  The  Toledo  Street  Railway  Ca 


STREET  RAILWAYS. 

[I^ucas  Circuit  Court,  January  Term,  1893.) 

Scribner,  Bentley  and  Haynes,  JJ. 

+JOHN  V.  SANFI.EET  V.  ThE  CiTY  OF  T01.EDO  AND  ThE  T0I.EDO 

Electric  Street  Railway  Co. 

1.  Consent  of  Abutting  Ownbrs  I^ecessary  though  Old  Tracks  are  to  b« 
Used. 

Where  a  municipal  ordinance  attempts  to  authorize  the;,  construction  and  opera- 
tion of  a  street  railway  in  a  public  street,  the  consent  of  a  majority  ol  the 
abutting  property  owners  must  be  had,  counting  by  the  front  loot,  notwith- 
standing there  is  already  a  double  street  railway  track  .in  the  street,  and  the 
grantee  alleges  he  does  not  intend  to  construct  any  new  track,  but  to  use  the 
tracks  already  laid. 

2.  Electric  Raii^way  not  Additionai*  Burden  Requiring  Compensation  for 
Interference  with  Other  Electricai,  Appijances. 

An  electric  railway  is  not  an  additional  burden  upon  the  street  of  such  a 
character  as  to  entitle  abutting  owners  to  compensation  for  interference  with 
other  electrical  appliances.  Neither  will  an  aoutting  owner  be  heard  in  an 
objection  to  a  street  railway  company  being  granted  the  right  to  occupy  and 
use  street  railway  tracks  ?aid  in  a  street  by  another  company,  that  being  a 
matter  between  the  companies. 
8.  Presentation  OF  Ordinance  Sufficient  Written  Appwcation. 

The  presentation  of  the  ordinance  for  a  street  railway  g^ant  to  a  common  coun- 
cil is  a  sufficient  written  application  therefor. 
4.  Consents  not  Withdrawn  may  be  Counted  for  Second  Ordinance  where 
First  is  Invalid. 
Consents  of  abutting  owners  for  a  street  railway,  and  not  withdrawn,  may  be 
counted  for  the  railway  at  the  time  of  obtaining  a  second  ordinance  grant, 
the  first  ordinance  being  invalid. 
6.  Consents  need  not  be  Entered  on  Records  of  the  Council. 

It  is  not  necessary  that  the  consent  of  abutting  property  owners  for  a  street 
railway  be  entered  on  the  records  of  the  council  passing  the  ordinance.  It  is 
sufficient  if  they  are  produced  or  furnished  to  the  council. 

6.  Abutting  Owner  Cannot  Object  to  Use  of  Existing  Tracks,  on  the 
Ground  that  Length  of  New  Track  not  Sufficient  to  Authorize 
IT  Under  the  Statute. 

An  abutting  owner  upon  the  line  of  a  new  street  railway  route  cannot  object  to 
the  operation  of  the  cars  thereof  over  existing  tracks,  on  the  ground  that  the 
lengtn  of  the  new  track  is  not  under  the  statute  sufficient  to  authorize  the 
use  of  the  amount  of  old  tracks,  taken. 

7.  Failure  for  Lack  of  Consents.  New  Grant  without  Bids  upon  Rates 
OF  Fare. 

Where  a  portion  of  a  street  railway  route  fails  for  lack  of  proper  consents  of 
abutting  owners,  the  municipality  may  make  a  new  grant  as  to  that  portion 

^  of  the  route,  when  the  necessary  consents  are  obtained.  The  obtension  of 
such  curative  grant  is  not  the  inauguration  of  a  new  street  railway  enterprise 
de  novOy  requiring  bids  upon  the  rates  of  fare,  etc. 

8.  Mayor  may  Veto  Part  of  an  Ordinance. 

Under  sec.  1667,  Rev.  Stat,  mayors  may  veto  an  ordinance,  or  portions  thereof, 
without  affecting  the  remainder,  where  the  portion  vetoed  can  be  fairly 
separated  from  the  remainder. 

9.  Where  Rights  have  been  Modified  Since  Begii*ning  of  Action— Court 
MAY  Consider  if  Properly  Presented  in  Supplemental  Pleadings. 

Ordinarily  the  rights  of  parties  are  to  be  determined  with  reference  to  the  facts 
existing  at  the  time  of  commencing  the  action  ;  but  where  rights  have  been 
modified  or  extinguished  during  the  action,  and  properly  set  up  in  supple- 
mental pleadings,  the  court  may  enter  judgment  upon  the  facts  as  they  exist 

*  rhe  judgment  In  this  case  was  ftfflrmed  by  the  Sup'*«»Tne  Court ;  unreported,  M  O.  S.,  62Q. 
vlie  circuit  decision  Is  cited  In  6  Clrc  Dec,  644 
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at  the  time  of  the  hearing.  In  aaaessing  costs  in  such  cases,  respect  should 
be  had  to  the  rights  of.  the  parties  as  they  stood  when  the  action  waa  com- 
menced. 

Motion  to  restore  part  of  answer. 

SCRIBNBR,  J. 

This  case  cornea  into  this  court  by  way  of  appeal  from  a  judgment 
rendered  therein  by  the  court  of  common  pleas.  While  the  case  was 
pending  in  that  court,  and  before  the  trial  was  had,  on  motion  of  the 
plaintiff,'  certain  matter  contained  in  the  answer  of  the  defendants  was 
stricken  from  the  answer.  The  defendants  now  come  in  and  submit  a 
motion  that  the  matter  so,  expunged  or  stricken  from  the  answer,  be 
restored.  It  is  that  motion  which  has  been  heard,  and  which  we  shall 
now  proceed  to  determine. 

The  proceeding  is  brought  by  the  plaintiff,  Sanfleet,  as  the  owner 
of  property  abutting  upon  that  part  of  Summit  street,  which  lies  between 
Adams  street  and  Perry  street.  He  alleges  that  the  defendants,  the 
Electric  Street  Railway  Company,  and  persons  who  are  parties  defend- 
ant in  the  interest  of  that  company,  are  about  to  construct  and  operate  a 
line  of  electric  railway  over  certain  streets  in  the  city,  and  over  that  part 
of  Summit  street  lying  between  Adams  street  and  Perry  street.  He  says, 
among  other  things,  that  the  railway  company  and  those  acting  in  its 
behalf  have  not  obtained  the  requisite  consents  of  a  majority  of  the 
property  owners  abutting  upon  that  portion  of  the  street,  to  the  con- 
struction and  operation  of  this  proposed  line  of  railway,  which  is  essen- 
tial, it  is  claimeid,  under  the  statute. 

The  defendants  answer,  and  show  that  the  Toledo  Electric  Street 
Railway  Co.  is  the  only  substantial  party  in  interest;  the  franchise  which 
had  been  granted  to  the  parties  named — Robison  and  others — having 
been  transferred  to  that  company,  it  became  an  incorporated  company. 
It  admits  that  the' railway  company  is  about  to  erect,  construct  and  oper- 
ate its  line  of  street  railway,  according  to  the  authority  vested  in  it  under 
the  ordinance  which  is  set  out  in  the  pleadings  in  the  case.  It  denies 
that  it  ha*5  not  obtained  the  necessary  consents  of  the  majority  of  prop- 
erty owners  owning  property  upon  the  abutting  portions  of  the  street, 
and  avers  that  it  had  obtained  those  consents.  It  denies,  however,  in 
that  part  of  the  answer  which  has  been  stricken  out,  that  these  consents 
are  necessary ;  setting  forth  that  a  lin^  of  street  railroad  for  many  years 
has  been  in  operation  along  the  portions  of  Summit  street  mentioned, 
now  owned  and  controlled  by  the  Consolidated  Street  Railroad  Co.  It 
says  that  it  does  not  propose  to  construct  any  new  line  of  railway,  or  lay 
down  any  new  track ;  but  simply  to  run  its  cars  upon  the  tracks  already 
existing  there,  under  the  control  of  the  Consolidated  Street  Railway  Co. 

One  point  of  contention  arises  upon  the  proper  construction  of  the 
ordinance.  It  is  insisted  upon  the  part  of  the  Electric  Street  Railway 
Co.  that  the  ordinance  does  not  in  fact  confer  power  or  authority  upon 
this  Electric  Street  Railway  Co.  to  construct  a  line  of  railway  upon  the 
part  of  Summit  street  lying  between  Adams  street  and  Perry  street, 
but  simply  confers  power  to  operate  over  a  line  of  railroad  already  exist- 
ing and  owned  by  the  Consolidated  Street  Railway  Co. 

The  ordinance  in  question  was  passed  by  the  city  council  of  Toledo 
on  March  27,  1889,  and  approved  April  5.  1889,  and  it  recites  that —   . 

*•  Whereas,  David  Robison,  Jr.,  trustee,  of  Toledo,  Ohio,  has  made 
application  in  writing  to  the  common  council  of  the  dty  of  Toledo  for 
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leave  to  construct  and  operate  an  electric  street  railroad  on  and  along  the 
hereinafter  named  streets  of  said  city,  and  public  notice  of  such  applica- 
tion has  been  given  by  the  clerk  of  said  city  in  the  *  Toledo  Daily  Com- 
mercial,* a  daily  paper  published  in  said  corporation,  for  a  period  of  three 
consecutive  weeks,  as  required  by  law  ;  and 

**  Whereas,  the  said  David  Robison,  Jr.,  trustee,  proposed  and 
agreed  to  carry  passengers  upon  said  proposed  railroad  at  the  lowest  rate 
of  fares,  and  has  previously  obtained  the  written  consent  of  a  majority 
of  the  property  holders  upon  each  of  said  streets,  or  part  thereof,  on  the 
line  ot  said  proposed  railroad,  represented  by  the  feet  front  of  the  prop- 
erty abutting  on  said  several  streets  along  which  said  railroad  is  proposed 
to  be  constructed ;  now,  therefore, 

•*  Section  1.  Be  it  ordained  by  the  common  council  of  the  city  of 
Toledo,  that  the  said  David  Robison,  Jr.,  trustee,  his  successors  or 
assigns,  is  hereby  granted  permission  to  construct,  maintain  and  operate 
an  electric  street  railroad  with  the  necessary  switches,  turn-outs,  turn- 
tables, appliances,  equipment,  etc.,  to  operate  the  same  upon  and  along 
the  following  streets,  and  parts  of  streets,  in  the  city  of  Toledo,  viz : 

"  Commencing  at  the  city  corporation  line  " — omitting  now  the  de- 
scription of  the  streets  and  parts  of  streets  along  which  authority  is 
granted  to  construct  this  line  of  railway,  we  come  to  this  portion — 
**  thence  along  Broadway  to  Ottawa  street ;  thence  along  Ottawa  street 
and  over  the  Perry  street  bridge  to  Summit  street ;  thence  along  Summit 
street  to  Adams  street;  thence  along  Adams  street  to  Huron  street," 
etc. 

And  further  on :  "  Said  street  railroad  shall  be  a  single  track  road 
on  all  of  said  streets, and  parts  of  streets,  except  on  the  following,  to-wit : 

"  Commencing  at  the  new  Sumner  street  bridge ;  thence  along  Rail- 
road avenue  and  Wade  street  to  Morris  street ;  along  Morris  street  from 
the  Lake  Shore  and  Michigan  Southern  Railroad  property  to  Broadway  ; 
thence  along  Broadway  to  Ottawa  street ;  thence  along  Ottawa  street  and 
over  the  Perry  street  bridge  to  Summit  street ;  thence  along  Summit 
street  to  Adams  street ;  thence  along  Adams  street  to  Michigan  street : 
thence  along  Michigan  street  to  Canton  avenue ;  thence  along  Canton 
avenue  to  Woodruff  avenue ;  also,  on  Monroe  street  from  Ontario  street 
to  Summit  street  On  all  of  said  last  above  mentioned  streets,  and  parts 
of  streets,  said  road  shall  be  a  double  track  road.  Said  road  shall  be 
constructed,  maintained  and  operated  on  all  of  said  streets  as  a  standard 
gauge  road." 

By  this  provision  it  will  be  seen  that  along  the  streets  here  named — 
which  includes  that  part  of  Summit  street  extending  from  the  Perry 
street  bridge  to  Adams  street — authority  is  granted,  or  purports  to  be 
granted,  not  only  to  constrtlct  a  double  track  road«  but  the  ordinance 
provides  that  upon  the  portions  of  the  streets  herein  named  the  road 
shall  be  a  double  track. 

Section  2— ^and  it  is  upon  this  second  section  that  stress  is  laid  in  the 
argument  in  support  of  this  motion — 

**  Authority  is  hereby  granted  to  David  Robison,  Jr.,  trustee,  his 
successors  or  assigns,  to  occupy,  according  to  law  and  ordinance,  so 
much  of  existing  street  railroad  tracks  upon  the  above  named  streets  as 
18  necessary  for  the  successful  operation  of  said  electric  railroad  therein." 
.  It  is  daimed  on  behalf  of  the  Electric  Street  Railroad  Co.  that 
where  it  is  proposed  to  simply  operate  a  line  of  railroad  already  con- 
structed and  existing — ^in  other  words,  where  it  is  proposed  by  a  ra  Iroad 
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company  to  which  a  franchise  is  granted  to  run  its  cars  upon  the  line  of 
railroad  of  an  existing  street  railroad  company,  that  the  consent  of  abut- 
ting property  owners — the  owners  of  the  property  abutting  upon  that 
part  of  the  hue  of  railroad  so  proposed  to  be  operated — is  not  necessary. 
But  that  under  the  terms  of  the  statute  it  is  only  necessar>'  to  procure 
these  consents  where  it  is  proposed  to  construct  as  well  as  operate  a  line 
of  street  railway ;  and  it  is  argued  here  that,  taking  the  language  of 
these  sections — reading  them  together  and  construing  them  together — 
that  no  power  is  granted  to  Robison,  or  his  assigns,  the  Toledo  Electric 
Street  Railway  Co.,  to  construct  a  line  of  railroad  along  the  streets 
already  occupied  by  the  railroad  tracks  of  any  other  company ;  that  there 
is  authority  granted  to  use  those  tracks,  but  no  authority  is  granted,  it  is 
claimed,  to  construct  a  new  line  of  railroad  along  these  streets.  And 
counsel  for  defendants  argued  as  they  present  their  views  here,  that  if 
there  is  no  authority  granted  by  this  ordinance  to  construct  a  line  of  rail- 
road on  Summit  street,  between  Adams  street  and  Perry  street,  it  is  not 
necessary  to  obtain  the  consent  of  a  majority  of  the  abutting  property 
owners  to  operate  existing  street  railways — in  other  words,  to  run  their 
cars  over  the  tracks  of  existing  street  railroad  companies;  and  the  plain- 
tiff utterly  fails  to  make  a  case  here,  so  far  as  it  proceeds  upon  the  ground 
that  the  consents  of  the  abutting  property  owners  have  not  been 
obtained. 

Now,  it  is  stated  that  there  are  already  two  railroad  tracks  con- 
structed and  in  operation  upon  this  part  of  Summit  street  referred  to; 
that  it  is  a  sheer  impossibility  for  the  Electric  Street  Railway  Co.  to  con- 
struct a  line  of  double  tracks  along  the  same  streets,  and  that  therefore 
the  ordinance,  construed  in  the  light  of  these  facts,  is  to  be  understood 
not  as  conferring  the  power  to  construct  a  new  line  of  railway  along  this 
part  of  Summit  street,  but  simply  to  operate  an  existing  line. 

It  will  be  noticed,  however,  that  there  is  no  limitation  of  that  kind 
in  this  ordinance ;  the  power  is  broad  and  unqualified  to  construct  a  line 
of  railroad  along  the  line  of  all  of  these  streets.  It  gives  to  the  Electric 
Street  Railway  Co.,  or  attempts  to  give  to  it,  the  option  to  use  existing 
■  street  railroad  tracks  along  any  of  the  streets  enumerated  in  this  ordi- 
nance. It  does  not  specify  that  they  shall  use  existing  tracks  anywhere 
in  the  city,  non  constat,  that  because  two  tracks  are  already  in  Summit 
street,  it  may  not  be  practical  to  lay  down  and  operate  two  additional 
lines  of  railroad  independent  of  the  tracks  already  provided.  In  the 
event,  that  the  Consolidated  Street  Railroad  Co.  shall  abandon  their  fran- 
chise along  that  part  of  Summit  street  or  along  any  other  portion  of  the 
route  mentioned  in  this  ordinance,  we  think  it  is  perfectly  clear  that  by 
the  terms  of  the  ordinance  the  Electric  Street  Railway  Co.  may  lay  down 
its  tracks  and  operate  its  line  of  railroad  along  Summit  street  or  along 
any  other  street  within  the  proposed  route  that  may  be  necessary  for  the 
operation  of  their  line.  Upon  the  argument  presented  here  in  support 
of  this  motion  by  counsel  for  defendant — that  there  is  no  power  granted 
by  the  broad  and  comprehensive  terms  of  this  ordinance  to  construct  a 
new  line  along  Summit  street — the  very  moment  that  the  Consolidated 
Co.  should  surrender  its  franchise,  should  abandon  its  track  and  cease  to 
do  business  along  there,  or  tear  up  its  track,  for  example,  as  they  might 
do,  the  Electric  Street  Railroad  Co,  would  have  no  power  under  the 
terms  of  the  ordinance  to  construct  and  operate  a  line  of  railroad  Jvlo^^g 
that  part  of  Summit  street ;  because  it  is  plain,  if  the  argument  is  cor- 
rect, that  if  there  is  no  power  granted  by  the  terms  of  this  ordinance  to 
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the  Electric  Street  Railroad  Co.  to  construct  a  line  of  railroad  along  that 
part  of  Summit  street,  the  very  moment  that  the  existing  line  of  railroad 
is  removed,  that  moment  they  would  have  to  again  repair  to  the  city 
council  for  authority  to  construct  a  line  of  railway  there.  But  there  is 
no  limitation.  The  power  is  as  broad  and  comprehensive  as  language 
can  make  it,  conferring  upon  the  defendants  the  power  and  franchise  to 
construct  and  operate  a  line  of  railroad  along  all  of  thtse  streets ; 
giving  them  in  the  second  section  the  authority  to  occupy  "  according 
to  law  and  ordinance  so  much  of  existing  street  railroad  tracks  upon 
the  above  named  streets  as  is  necessary  for  the  successful  operation  of 
said  electric  railroad  therein."  The  power  is  given,  and  the  authority 
is  given,  but  it  is  not  made  compulsory  upon  them  to  act  under  that 
grant.  The  power  is  conferred  upon  them  clearly  and  undisputably.  in 
the  language  of  that  section,  to  construct  an  independent  line  of  rail- 
road along  all  of  these  streets.  If  they  should  attempt  to  construct  a 
line  of  railroad  on  the  streets  already  occupied,  a  question  of  law  arises, 
so  far  as  the  public  is  concerned,  as  to  whether  the  authority  is  properly 
granted ;  but,  so  far  as  the  ordinance  is  concerned,  it  properly  grants  the 
right  and  authority  to  construct  and  operate  that  line  of  railroad. 

Now,  then,  we  think  it  is  clear,  in  .this  view  of  the  ordinance,  assum- 
ing it  to  convey  the  power  to  construct  as  well  as  to  operate,  that  the 
consents  required  by  the  statute  are  essential,  and  that  the  council  had 
no  power  to  grant  this  authority  under  existing  statutes — the  statutes  in 
force  at  the  time  this  ordinance  was  passed — had  no  power  to  grant 
authority  to  construct,  until  the  requisite  consents  were  obtained.  And 
it  would  follow  from  this  view  of  the  case,  that  even  if  the  Electric 
Street  Railroad  Co.,  (as  it  says  in  its  answer)  simply  intends  not  to  con- 
struct, but  to  operate  the  existing  line  of  railroad,  they  nevertheless 
would  undertake  to  do  that  under  an  ordinance  which  was  passed  with- 
out the  requisite  statutory  authority ;  that  is  to  say,  the  authority  being 
granted  to  construct  or  to  operate,  at  the  option  of  the  railroad  company, 
the  council  have  undertaken  to  do  that,  in  so  far  as  they  undertook  to 
authorize  the  construction  of  the  railway,  which  they  had  no  power 
under  the  statute  to  do.  It  would  make  no  difference  whatever  that  the 
Electric  Street  Railway  Co.  undertook  to  operate  the  line  of  railroad  and 
not  to  construct  it,  if  in  the  ordinance  under  which  they  undertook  to 
do  that,  the  council  had  exceeded  its  authority. 

Then  again  as  to  whether  or  not,  if  the  city  council  had  limited  this 
grant  as  to  this  portion  of  Summit  street  to  the  right — not  to  construct 
but  simply  to  operate  the  existing  line  of  railroad,  the  electric  company 
could  run  its  cars  along  the  tracks  of  the  Consolidated"  Railway  Co.  be- 
tween those  points,  there  being  no  power  to  construct  in  the  sense  that 
the  electric  company  was  authorized  to  construct  an  entirely  new  line  of 
railway — is  a  very  difficult  and  important  question ;  and  it  might  be  more 
difficult,  in  the  case  that  the  defendant  company  simply  proposed  to  run 
horse  cars  upon  this  line  of  railway  without  being  required  to  provide 
any  new  construction,  but  simply  proposed  to  propel  their  cars  by  horse 
power,  and  by  some  turn-out,  run  upon  the  tracks  of  the  Consolidated 
Company,  and  take  its  cars  over  the  line  of  the  Consolidated  Company, 
without  any  new  appliances.  But  here  is  the  further  grant  in  this  ordi- 
nance, and  indeed  the  requirement  is,  in  sec.  4 : 

*•  The  cars  of  said  street  railroad  shall  be  propelled  and  lighted  by 
electric  power,  and  shall  be  properly  heated  in  cold  weather ;  and  for 
these  purposes  the  said  David  Robison,  Jr.  trustee,  his  successors  or 
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assigns,  are  authorized  to  construct,  operate,  and  maintain  along  the  line 
of  said  street  railroad  such  necessary  structures,  appliances  and  equip- 
ment as  may  be  necessary  to  successfully  operate  the  same." 

Now,  it  appears  plainly  in  this  case  that  the  defendant  company,  in 
order  to  avail  itself  of  this  grant  -  in  order  to  move  its  cars  upon  the 
line  of  the  Consolidated  street  railway — must  do  something  more ;  they 
must  provide  appliances.  Of  course,  it  is  well  understood,  and  it  is  a 
matter  of  common  knowledge,  what  is  necessary  to  be  done.  Going  out- 
side of  the  record,  the  court  may  say  that  we  have  seen  tracks  of  the 
Consolidated  company  taken  up,  wires  carried  along  beneath  those  tracks, 
and  the  tracks  relaid  for  that  purpose.  There  are  poles  and  structures 
for  what  are  known  as  trolley  wires — methods  adopted  for  conducting 
the  motive  power  to  the  mechanism  of  the  cars,  by  which  they  are  pro- 
pelled. All  these  things  are  required  and  are  necessary  to  be  done,  in 
order  that  the  defendant  company  may  avail  itself  ot  the  privileges 
granted  by  this  ordinance.  And  it  appears  to  us  that  in  so  far  as  it  is 
necessary  to  make  these  changes,  and  provide  these  new  structures  in 
order  to  operate  under  the  grant  here  made,  there  is  a  construction  of  a 
new  line  of  railway  in  the  sense  contemplated  by  the  statute,  and  that  it 
requires  the  consent  of  the  abutting  property  owners.  That  is  to  say, 
when  the  abutting  property  owners  consent  that  railroad  cars  may  be 
moved  along  in  front  of  their  property  by  horses  as  a  motive  power, 
they  do  not  consent  that  another  railroad  company  may  resort  to  elec- 
tricity as  a  motor,  and  may  provide  necessarj'  appliances  for  making  that 
motive  power  available. 

We  think,  therefore,  that  the  motion  to  restore  the  matter  stricken 
out  by  the  court  of  common  pleas,  which  proceeds  substantially  upon 
the  assumption  that  it  is  not  necessary  that  the  consent  of  the  abutting 
property  owners  should  be  obtained,  must  be  overruled,  and  the  order 
is  made  accordingly. 

"  Mr.  Brumback — ^The  court  will  note  an  exception. 

The  Court — It  is  to  be  understood,  in  disposing  of  this  motion,  that 
what  has  been  said,  of  course,  refers  only  to  the  dispute  between  the 
property  owners  and  the  defendants  in  the  case." 

Bentlhy,  J.  (on  final  hearing.) 

This  action  comes  into  this  court  by  appeal  from  the  court  of  com- 
mon pleas.  The  plaintiff,  Sanfleet,  is  an  owner  of  real  property  abutting 
on  Summit  street  in  the  city  of  Toledo,  Ohio  (a  city  of  the  first  class  of 
the  third  grade),  and  on  July  6, 1889,  brought  the  action  to  enjoin  the 
city  froth  permitting,  and  the  other  defendant  from  attempting,  the  ex- 
ercise of  the  rights  and  franchises  for  the  construction  and  operation  of 
an  electric  street  railway  on  said  Summit  street,  claimed  to  have  been 
granted  to  the  defendant,  Robison,  trustee,  his  successors  and  assigns, 
by  an  ordinance  of  said  city  passed  March  27,  1889.  It  is  alleged  that 
said  Robison  acted  in  said  matter  for  himself  and  the  other  individual 
defendants,  and  that  before  the  commencement  of  this  action,  he  had, 
or  the  defendants  claimed  that  he  h^d,  assigned  his  interest  as  trustee  to 
the  defendant,  The  Toledo  Electric  Street  Railway  Company,  a  corpora- 
tion organized  in  this  state  to  receive  and  exercise  said  franchise  and 
other  powers,  and  which  threatens  and  is  about  to  exercise  the  rights  al- 
k^ged  to  be  granted  by  said  ordinance,  and  to  construct  the  necessary 
appliances  and  operate  cars  by  electricity  on  said  part  of  said  atreet  over 
the  existing  street  railway  tracks  therein. 
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Plaintiff  alleges  further,  that  the  consents  of  owners  of  property 
abuttiug  on  that  part  of  Summit  street  to  be  traversed,  which  are,  by 
the  statute,  made  a  prerequisite  to  the  granting  of  such  a  franchise,  were 
not  obtained  nor  produced  to  the  council  prior  to  the  passage  ojf  said 
ordinance,  or  at  any  time,  indeed,  up  to  the  filing  of  the  petition,  and 
that  the  plaintiff  had  not  given  such  consent. 

The  petition  further  alleges  that  *'  neither  of  the  defendants,  nor  any 
individual  or  individuals  or  corporation,  has  ever  obtained  or  procured 
the  right  to  construct,  maintain  or  operate  the  proposed  street  railroad  " 
in  said  pretended  ordinance  described,  or  any  part  thereof,  over  and  along 
any  existing  street  railway  tracks  upon  said  part  of  said  Summit  street, 
and  that  none  of  the  defendants  has  commenced  any  proceeding  to  ob- 
tain such  right,  and  that  Summit  street  being  eighty  feet  wide,  the  taking 
of  the  existing  tracks  for  the  purpose  named  is  not  necessary." 

The  petition  also  sets  forth  the  existence  of  various  electric  systems 
in  the  city,  such  as  telephone,  fire-alarm,  telegraph  and  electric  light 
systems,  which  are  useful  and  convenient  in  connection  with  the  plain- 
tifTs  said  property  and  serve  to  afford  protection  to  it  in  case  of  fire,  and 
enhance  the  value  of  its  use  and  its  rental  value,  and  which  systems 
would  be  interfered  with  and  some  of  them  rendered  hurtful  Aid  danger- 
ous to  said  property  by  the  defendant's  threatened  constructions  and  the 
operation  of  said  electric  cars. 

"  The  petition  also  alleges  that  the  said  proposed  electric  railway  is  to 
be  supplied  with  electric  power  along  naked  and  uninsulated  wires,  and 
would  be  more  dangerous,  annoying,  hurtful  and  injurious  to  the  plain- 
tiff^s  property  than  would  a  street  railway  operated  by  steam  power,  and 
that  the  proposed  use  of  the  street  would  impose  upon  it  and  the  plain- 
liff^s  rights  therein  as  the  owner  of  said  property  an  additional  burden 
not  heretofore  contemplated  in  amy  dedication  of  it  for  public  purposes, 
and  injure  the  special  interest  of  the  plaintiff  therein. 

Issue  was  tendered  by  answer  as  to  the  allegations  regarding  the 
failure  to  obtain  said  necessary  consents  of  the  abutting  property  owners, 
and  also  to  the  allegations  noted  above.  After  the  appeal  of  the  case  to 
this  court,  certain  supplemental  pleadings  were  filed  which  will  be  noticed 
hereafter. 

As  we  understand,  the  plaintiff"  does  not  now  press  his  claim  for  an 
injunction  upon  said  allegations  regarding  injuries  to  his  property  from 
the  interference  with  said  other  electric  systems,  nor  upon  those  regard- 
ing additional  burdens  upon  the  street,  this  court  having  heretofore,  in 
other  cases,  disposed  of  similar  claims,  and  adjudged  them  invalid  for 
the  purposes  of  an  injunction. 

See  opinion  in  the  case  of  Simmons  v.  Toledo  et  al.,  S  Ohio  Circ. 
Dec,  64.  And,  as  bearing  upon  this,  also  see  case  of  Railway  Co.  v.  Tele- 
graph Association,  48  O.  S.,  892,  especially  page  488.  Also  Railroad 
Company  v.  Village  of  Bell  Centre,  48  O.  S.,  273. 

As  to  the  claim  of  a  want  of  necessity  and  want  of  power  to  use 
the  existing  street  railway  tracks,  we  are  unable  to  see  how  the  plaintiff 
is  interested  so  as  to  raise  the  question.  As  to  the  necessity,  it  was  for 
the  city  to  judge,  and  if  the  required  consents  were  obtained,  and  if  the 
council  had  granted  permission  to  use  the  tracks  of  an  existing  street 
railway,  the  effect  or  unlawfulness  of  such  permission  would  be  a  ques- 
tion between  the  two  street  railway  companies.  (See  .last  paragraph  of 
opinion  in  Sims  v.  St.  Ry.  Co.,  87  O.  S.,  566,  671.) 
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First  as  to  consents :  We  find  that  the  requisite  number  oi  con- 
sents had  not  been  obtained  prior  to  the  passage  of  said  ordinance  o. 
March  27, 1889,  and  that  the  same  is  invalid  as  to  the  plainti£[,  and  a 
decree  iu  his  favor  must  be  entered  unless  the  matters  set  up  in  the 
supplemental  answer  filed  in  this  court  March  30, 1891,  require  a  Jiffereni 
judgment. 

The  supplemental  answer  alleges  that  on  July  28,  1890,  the  common 
council  duly  passed  an  ordinance  which  was  duly  approved  by  the  mayor 
•  and  accepted  by  the  Toledo  Electric  Railway  Co.,  granting  to  it  the 
right  to  extend  its  street  railway  over  and  along  the  part  of  Summit 
street  in  question,  and  providing  that  it  should  use  the  existing  street 
\  railway  tracks  and  granting  it  permission  to  do  so  on  making   proper 

compensation  to  the  owner  of  said  tracks. 

And  said  suf^plemental  answer  also  alleges  that  on  December  4,  1890, 
said  common  council  passed  another  ordinance  of  the  same  import, 
which  was  also  approved  by  the  mayor  and  accepted  by  said  defendant 
company,  and  that  before  the  passage  of  said  ordinances  respectively 
said  defendant  company  made  application  therefor,  and  produced  to 
said  council  the  written  consents  therefor  of  the  owners  of  more  than 
one-half  of^said  abutting  lots  and  lands. 

The  validity  of  these  ordinances  is  challenged  by  the  pblntifF  on 
several  grounds: 

1.     That  no  written  application  for  said  franchise  had  been  made. 
«  2.    That  sufficient  consents  were  not  obtained  therefor,  unless  the  old 

consents,  used  as  a  basis  for  the  said  ordinance  of  1889,  were  counted, 
and  that  this  could  not  be  lawfully  done. 

3.  That  when  consents  are  produced  to  the  council  and  made  the 
basis  of  such  an  ordinance,  they  become  a  part  of  the  proceedings  of  the 
council,  and  what  they  are  should  be  shown  by  its  records  other  than  by 
recitals  in  the  ordinance  itself;  and  that  no  such  record  exists,  and  that 
the  consents  were  not  in  fact  lawfully  produced  to  or  considered  by  the 
council. 

4.  That  at  the  time  of  the  passage  of  the  ordinances  the  said  rail- 
road of  the  defendant  company  actually  constructed,  operated  and  run 
over  was  less  than  eight  times  the  length  of  that  part  of  the  existing 
tracks  required  to  be  used,  and  that  the  defendant  had  not  been  lawfully 
authorized  to  construct  even  so  much  as  it  had  in  use. 

That  the  defendant  company  could  not  lawfully  be  permitted  to  fill 
the  gap  in  its  originally  proposed  line  under  the  guise  of  an  extension  of 
!  its  road,  but  that  it  must  proceed  as  for  a  new  and  independent  route, 

j  which  would  involve  advertising  for  bids,  etc.,  and   that  such  franchise 

I  could  not  be  granted  to  it  otherwise,  nor  to  any  person  or  corporation, 

I  but  such  as  would  agree  to  carry  passengers  at  the  lowest   rates  of  fare. 

6.     That  as  to  said  ordinance  of  December  4,  1890,  it  was  not  legally 
I  adopted. 

i  7.     That  at  all  events  the  rights  of  the  parties  must  be  determined 

I  upon  the  facts  as  they  existed  upon  the  filing  of  the  original  petition, 

■  and  the  plaintifi^  cannot  be  defeated  if  originally  in  the  right,  by  these 

pos^  litem  motam  proceedings. 

As  to  these  objections,  we  hold  : 

1.    That  if  an  application  for  the  passage  of  the  ordinance  were 
I  required — which  we  doubt — it  was  sufficient  for  the  defendant  to  present 

\  the  ordinance  itself  to  the  council,   through  its  proper  committee,  and. 

I  that  a  stkfficient  application  was  presented. 
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2.  That  the  said  original  consents,  so  far  as  they  were  themselves 
valid,  could  be  connected  with  others  obtained  later  for  the  ordinance  of 
1890. 

8.  That  is  not  necessary,  to  sustain  the  validity  of  the  ordinance, 
that  the  consents  upon  which  it  was  based  should  be  entered  on  the 
records  of  the  council,  nor  that  the  fact  of  their  production  should  be 
shown  by  the  records  otherwise  than  is  done  by  the  records  in  this  case, 
and  we  find  that  the  consents  were  produced  to  the  council  in  such  manner 
as  to  fulfill  the  requirements  of  the  law. 

4.  That  plaintiff,  as  a  lot  owner,  is  not  interested  in  the  enforce- 
ment of  the  provisions  of  sec.  3438,  Rev.  Stat.,  regarding  the  length  of 
the  road  in  actual  operation  which  mu§t  exist  in  order  to  justify  the  use 
of  a  part  of  the  existing  tracks  of  another  railway  company. 

6.  We  are  unable  to  agree  with  plaintiff's  counsel,  that,  in  order  to 
fill  this  gap  in  its  route  on  Summit  street  the  defendant  company  must 
proceed  as  for  a  new  railway  enterprise.  It  is  to  be  remembered  that  as 
to  the  city,  and  every  persqn  other  than  the  plaintiff,  so  far  as  we  can 
know  in  this  action,  the  franchise  of  the  defendant  company  extends 
along  Summit  street>nd  is  a  proper  part  of  its  continuous  route ;  and 
concurrent  and  commensurate  with  this  right  of  the  defendanf  company 
are  the  obligations  and  duties  assumed  by  the  defendant  company  when 
it  bid  to  carry  passengers  and  accepted  the  provisions  of  the  original 
ordinance.  As  to  every  one  but  the  plaintiff  certainly  it  was  bound  to 
observe  the  conditions  of  the  ordinance  of  1889,  and  it  would  be  a  singular 
state  of  affairs,  if,  supposing  this  gap  were  to  be  filled  by  proceedings 
de  novo — as  for.  a  new  enterprise — the  defendant  company  should  be 
awarded  the  franchise  upon  its  bid  being  lower  than  its  com- 
petitors, though  entirely  different  from  and  possibly  higher  than  its  bid 
for  the  franchise  of  1889,  the  route  of  which  covered  this  identical  ground. 
It  occurs  to  us  that  when  .the  only  basis  of  objection  which  the  plaintiff 
may  postulate,  viz :  the  lack  of  requisite  consents,  is  removed  by  obtain- 
ing the  necessary  number  and  amount,  and  the  council  having  found 
that  the  requisite  consents  had  been  obtained,  passes  an  ordinance  again 
permitting  the  defendant  to  exercise  its  franchise  over  this  part  of  the 
route,' such  action  leaves  the  original  objection  of  the  plaintiff  without 
vitality ;  and  the  grant  is  valid,  as  to  him,  whether  it  be  treated  as  a  tech- 
nical extension  provided  for  by  the  statute  (which  as  to  him  it  might  well 
be  considered),  or  not.  It  is  an  act  requisite  to  bring  into  harmony  the 
rights  of  the  city  and  its  other  citizens  as  against  the  defendant  company 
through  its  original  obligations  under  an  ordinance  valid  as  to  them,  and 
the  rights  of  the  plaintiff  as  to  whom  the  original  grant  is  invalid. 

6.  It  is  probably  strictly  unnecessary  to  the  disppsition  of  this  case 
for  us  to  pass  upon  the  validity  of  this  ordinance  of  JDecember  4,  1890, 
since,  if  valid,  it  is,  as  to  this  part  of  Summit  street,  a  mere  reiteration 
of  the  ordinance  of  July  28,  1890 ;  but,  as  this  latter  ordinance  embraces 
part  of  the  other  streets,  and  the  question  of  its  validity  has  been  fully 
argued  on  both  sides  and  is  technically  in  the  case,  we  have  considered 
the  objections  peculiar  to  it. 

Sections  1  to  6  inclusive  provide  for  the  extension  of  the  tracks  of 
the  defendant  company  on  several  parts  of  streets  also  embraced  in  the 
original  route  described  in  said  ordinance  of  1889,  and  requiring  the  de- 
fendant company  to  use  the  existing  street  railway  tracks  therein. 
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Then  followed  sees.  7  and  8  as  the  ordinance  was  passed  by  the 
board  of  councilmen  and  by  the  board  of  aldermen.  These  contain  gen- 
eral provisions,  applying  to  any  company,  and  read  as  follows: 

"Section  7.  Whenever  any  company,  which  is  authorized  to  construct 
and  operate,  and  has  constructed,  and  is  operating  a  street  railway,  shall 
have  occasion,  or  deem  it  necessary  to  use  and  occupy  any  portion  of  the 
tracks  of  any  existing  street  railway  company  in  the  city  of  Toledo,  such 
company  shall  have  the  right  to  occupy  and  use  said  portion  of  said  exist- 
ing tracks  to  the  extentpermitted  by  the  laws  of  the  state  of  Ohio,  upon  pay- 
ment to  the  company  owning  the  existing  tracks  of  such  sum  as  annual 
rental  as  may  be  agreed  upon  between  such  companies,  and  in  case  of 
failure  or  inability  to  make  such  agreement,  then  such  sum  shall  be  fixed 
by  the  common  council  of  the  city  of  Toledo. 

Section  8  is  similar  in  its  provisions,  except  that  it  applies,  instead 
of  to  the  tracks,  to  the  wires,  poles  and  motive  power  of  the  existing 
street  railway  company,  and  provides  that  they  may  be  used  upon  pay- 
ment of  such  sum  as  annual  rental  for  the  wires  and  poles  and  as  com- 
pensation for  the  motive  power  as  may  be  agreed  upon  between  the  said 
companies,  and  in  case  of  the  inability  or  failure  of  the  companies  to 
agree  within  twenty  days  from  the  application  of  the  one  company  to 
the  other  to  enter  upon  negotiations  for  such  agreement,  then  such  sum 
shall  be  fixed  by  the  common  council  of  the  city  of  Toledo. 

The  ordinance  originated  in  the  board  of  councilmen,  and,  having 
passed  that  board,  was  afterwards  passed  by  the  board  of  aldermen  and 
submitted  to  the  mayor  for  his  approval.  Within  the  time  prescribed  by 
the  statute,  he  returned  it  to  the  board  of  councilmen  with  his  approval, 
except  as  to  said  sections  7  and  8,  of  which  he  disapproved,  tor 
reasons  by  him  submitted  in  writing,  and  returned  the  ordinance. 
Thereupon  a  vote  was  taken  in  the  board  of  councilmen  whether  the  or- 
dinance should  pass  notwithstanding  the  veto  of  said  sees,  seven  and 
eight,  and  the  vote  upon  that  motion  was  less  than  that  required  to  pass 
the  measure  over  the  veto  of  the  mayor.  The  record  thereupon  recites 
that  the  mayor's  veto  was  sustained.  The  matter  was  not  further  sub- 
mitted to  or  considered  by  the  board  of  aldermen. 

It  is  claimed  by  counsel  for  the  plaintiflF  that  this  leaves  the  entire 
ordinance  inoperative,  for  the  reason  that  while  the  mayor  might  sepa- 
rately veto  an  item  in  an  appropriating  ordinance,  or  the  like,  he  had  no 
power  to  veto  such  a  portion  of  such  an  ordinance  as  this  without  affect- 
ing the  other  portions  thereof,  and  that  his  action  was  therefore,  in  legal 
effect,  a  veto  of  the  entire  ordinance,  and  that  in  order  to  its  validity 
with  the  said  sections  7  and  8  expunged,  action  must  be  taken  by 
each  board  thereon,  and  that  otherwise  it  would  result  that  municipal 
legislation  would  be  effective  without  the  concurrence  of  both  boards 
and  the  mayor. 

This  matter  must  be  resolved  by  a  construction  of  the' statute  bear- 
ing upon  it.  We  suppose  that  the  legislature  would  have  the  power,  and 
without  violating  any  provision  of  the  constitution,  to  provide  that  mu- 
nicipal legislation  might  be  adopted  by  agencies  other  than  a  council. 
State  ex  rel.  v.  Hawkins,  44  O.  S.,  beginning  on  page  98,  and  especially 
at  p.  110,  as  to  this.  It  has  frequently  granted  such  power  to  boards 
having  a  membership  narrow  in  numbers,  and  possibly  there  could  be  no 
successful  constitutional  objection  to  the  legislature's  delegating  such 
power  to  a  single  individual.  State  ex  rel.  v.  Smith,  44  O.  S.  848.  ^  And 
while  such  construction  of  a  statute  should  be  sought  as  would  bring  it 
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into  harmony  with  the  general  course  and  apparent  policy  of  state  legis- 
lation in  allied  matters,  yet  the  purpose  and  intent  of  the  legislature, 
when  clear  and  manitest  and  not  forbidden  by  the  constitution,  must  be 
given  effect  by  the  courts,  even  should  it  seem  a  departure  from  prior 
policies. 

The  statutory  provisions  respecting  the  veto  power  of  the  mayor  are 
not  as  guarded  and  thoughtful  as  might  be  wished,  since  their  phraseol- 
ogy ,has  been  borrowed  from  federal  and  state  constitutions  without  such 
careful  adaptation  to  the  difference  in  the  conditions  involved  as  would  be 
desirable  ;  but  we  must  nevertheless  see  what  has  been  provided.  Sec- 
tion 1667,  Rev.  Stat.,  reads  as  follows: 

'*1667.  The  mayor,  if  he  approves  such  ordinance,  resolution,  order 
or  contract,  shall  sign  it;  but  it  he  does  not  approve  it,  he  shall  return 
it  with  his  objections  to  the  board  in  which  it  originated,  within  ten  days 
thereafter,  or,  if  such  board  is  not  in  session,  at  its  next  meeting  there- 
after, which  objections  the  board  shall  caU5>e  to  be  entered  in  full  on  its 
journal,  provided,  that  the  mayor  may  approve  the  whole,  or  any  item, 
or  part  of  any  such  ordinance,  resolution,  order  or  contract  presented  to 
him  for  his  signature ;  and  if  he  does  not  return  the  same  within  the 
time  above  limited,  it  shall  take  effect  in  the  same  manner  as  if  he  had 
signed  it," 

Section  1668  provides  what  shall  be  done  by  the  mayor  upon  his 
veto  of  an  ordinance  or  any  pact  of  it. 

It  seems  to  be  conceded  by  counsel  for  plaintiff  that  if  the  vetoed 
sections  were  part  of  the  ordinance  separable  from  the  residue,  such  as 
items  of  appropriation  and  the  like,  the  mayor  might  veto  them  sepa- 
rately and  approve  the  rest  of  the  ordinance,  and  it  would  stand  without 
further  action  of  the  council.  The  effect  of  such  a  partial  disapproval 
must  depend  upon  the  power  of  the  mayor  to  declare  such  a  veto ;  or, 
manifestly,  it  would  be  idle  to  grant  him  the  power  to  veto  a  part  sepa- 
rately, if  the  effect  of  its  exercise  must  be  a  disapproval  of  the  whole  and 
to  require  further  action  of  the  council  to  give  life  to  that  part  of  the 
measure  which  he  has  approved. 

If,  then,  the  mayor  have  power  to  veto  a  fairly  separable  part  of  an 
ordinance,  and  no  such  parts  as  are  of  the  essence  of  the  measure,  we 
think  he  might  well  have  vetoed  the  sections  7  and  8  in  question. 
They  are  of  general  application,  while  the  body  of  the  ordinance  is  a 
grant  upon  the  certain  conditions,  to  a  specific  company,  and  they  are  in 
no  wise  necessary  to  it,  and  would  undoubtedly  infringe  constitutional 
rights,  and  be  invalid.  But  we  think  from  the  language  employed  the 
conclusion  is  inescapable  that  the  legislature  intended  to  confer  upon  the 
mayor  a  very  broad  discretion  in  using  his  partial  veto,  since  it  has  pro- 
vided that  the  "mayor  may  approve  the  whole,  or  any  item,  or  part  of 
any  such  ordinance,  resolution,  order  or  contract  presented  to  him  for  his 
signature."  If  the  exercise  of  this  power  should  in  any  particular  case 
result  in  giving  effect  to  provisions  in  an  ordinance  or  contract  without 
the  modifications  provided  by  the  boards  of  the  common  council,  it  might 
be  unsatisfactory;  but,  as  we  have  said,  there  seems  to  be  no  insuperable 
constitutional  objection  to  it,  and  such  a  contract  would  still  be  subject 
to  such  defenses  as  to  want  of  consideration,  etc.,  as  apply  to  contracts 
generally,  and  such  other  ordinance  would  still  remain  to  be  tested  by 
the  rules  as  to  reasonableness,  etc.,  that  ordinarily  determine  the  validity 
•)f  ordinances. 

8    O.C,D.    46 
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Holding  the  ordinances  of  1890  to  be  valid,  how  should  they  affect 
the  judgment  to  be  entered  in  this  case  ?  Ordinarily  the  rights  of  parties 
are  to  be  determined  with  reference  to  the  facts  existing  at  the  time  ol 
commencing  the  action,  and  assignments  and  changes  of  title  and  situa- 
tion during  the  litigation  are  not  noticed ;  but  where  the  rights  of  the 
plaintiff  have  been  during  the  pendency  of  his  petition  essentially  modi- 
fied or  extinguished,  and  the  facts  which  exhibit  this  are  set  up  in  sup- 
pleinental  pleadings,  as  is  clearly  authorized  by  the  code  (sec.  5119),  so 
that  a  judgment  continuing  in  its  nature  would  not  be  justly  applicable 
to  the  situation  of  the  parties  when  rendered,  such  judgment  ought  not 
to  be  entered ;  but,  in  assessing  costs,  respect  should  be  had  to  the  rights 
of  the  parties  as  they  stood  at  the  commencement  of  the  action. 

The  injunction  prayed  for  in  the  petition  and  amended  petition  will 
be  refused,  and  judgment  for  defendant  will  be  entered  in  respect  thereto. 

The  costs,  up  to  the  filing  of  the  supplemental  answer,  are  adjudged 
against  the  defendant,  The  Toledo  Electric  Street  Railway  Co.;  the  cost 
since  that  time,  are  adjudged  against  the  plaintiff. 

Raker,  Smith  &  Baker  and  Pratt  <Sf  Wilson,  for  plaintiff. 

John  F,  Kumler,  Otviile  S.  Brumiack  and  Frank  If,  I/urd,  for 
defendants. 


BILL  OF  EXCEPTIONS. 

[Ross  Circnit  Court,  May  Term,  1898.] 

Cherrington,  Russell  and  Sibley,  JJ. 

John  B.  Mui*ugan,  Admr.,  v.  Reckivkrs  of  thb  Ohio  Southern 

R.  R.  Co. 

1.  Thb  Record  Must  Tbix  its  Own  Story  and  cannot  bb  Patched  up  by 
Parox,. 
Where  a  bill  of  exceptions  shows  that  articles  of  clothing  were  in  evidence,  and 
thej  are  referred  to  and  made  parts  of  the  bill,  as  exhibits,  but  not  attached 
to  it,  nor  so  described  that  they  could  be  identified,  except  by  evidence  dehors 
the  record : — Ueld,  that  by  a  court  of  review,  these  things  cannot  be  considered 
as  in  the  bill  of  exceptions,  nor  can  the  bill  be  regarded  as  containing  all  the 
evidence  in  the  case. 

%  Repusai«  op  Court  to  Arrest  a  Case  prom  the  Jury,  Eppbct. 

While  the  refusal  of  a  trial  court  to  arrest  a  case  from  the  jury,  can  be  reviewed 
only  on  a  record  which  contains  all  the  evidence  offered;  yet  when  a  motion 
to  arrest  is  granted,  and  the  correctness  of  that  action  is  to  be  passed  upon 
all  the  testimony  may  not  be  indispensable  to  its  reversal.  It  will,  in  such 
case,  be  sufficient  for  that  purpose,  to  set  out  in  the  bill,  evidence  which 
tends  to  prove  all  of  the  facts  necessary  to  enable  the  plaintiff  to  maintain  his 
action. 

Error  to  the  Court  of  Common  Pleas  of  Ross  county. 

RUSSEI^L,  J. 

In  the  court  below,  this  was  an  action  to  recover  damages  for 
wrongfully  causing  the  death  of  one  Hugh  Mulligan.  On  issues  prop- 
erly made  up  the  case  went  to  a  jury.  At  the  conclusion  of  the  plain- 
tiff's evidence,  the  defendants  moved  the  court  to  arrest  the  testimony 
from  the  jury  and  direct  a  verdict  for  them,  which  motion  was  granted — 
the  plaintiff  excepting  thereto.  Judgment  upon  this  verdict  was  en- 
tered, proper  exceptions  being  made  by  the  plaintiff,  and  a  bill  of  excep- 
tions taken  by  him,  purporting  to  set  out  all  the  evidence  in  the  case. 
Upon  the  record  thus  made,  error  is  prosecuted  in  this  court. 
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When  the  bill  of  exceptions  was  presented,  it  was  objected  (i)  that  it 
shows  upon  its  face  that  it  is  incomplete;  and  (2)  assuming  such  to  be 
the  fact,  that  the  bill  cannot  be  used  in  support  of  the  petition  in  error. 
These  points  will  be  considered  in  the  order  of  their  statement.  The 
bill  is  dearly  defective.  It  shows  that  certain  articles  of  clothing  were 
put  in  evidence,  and  in  terms  refers  to  them  as  exhibits  and  parts  of  the 
bill  but  they  are  not  attached  to  it,  nor  so  described  as  that  they  can  be 
identified,  except  by  the  testimony  of  the  parties  in  whose  possession 
they  have  been  since  on  trial.  But  such  proof  is  wholly  inadmissible. 
The  record  must  tell  its  own  stoiy,  and  cannot  be  patched  up  by  parol. 
Where  exhibits  referred  to  in  a  bill  of  exceptions,  as  parts  of  it,  are  not 
attached,  before  they  can  be  considered,  they  must  be  filed  with  the  bill, 
and  so  described  therein,  that  on  simple  inspection  by  the  court  they 
will  be  clearly  identified.  Upon  this  point  the  rule  of  practice  is  uniform 
and  settled.  Busby  v.  Finn,  i  O.  S.,  409 ;  Hicks  v.  Person,  19  Ohio,  426. 
Moreover  such  a  bill  cannot  be  said  to  contain  all  of  the  evidence.  Upon 
its  face  it  shows  the  contrary.  Murdock  v.  McNeely,  i  Ohio  Circ.  Dec, 
9.  The  conclusion  sought  to  be  drawn,  however,  from  this  condition  of 
the  bill,  does  not,  as  we  think,  necessarily  follow.  While  the  rule  seems 
to  be  established,  that  the  action  of  a  trial  court  will  not  be  reviewed,  un- 
less the  bill  of  exceptions  discloses  all  the  testimony  upon  which  it  acted, 
if  error  be  predicated  upon  the  refusal  to  allow  a  motion  to  arrest, 
Wagers  v.  Dickey,  17  O.,  439,  yet  when  it  is  granted,  a  different  prac- 
tice in  some  instances  prevails.  The  law  governing  such  motions  is, 
that  if  the  evidence  tends  to  prove  all  the  facts  necessary  in  order  to 
maintain  the  action,  the  case  must  go  to  the  jury.  StockstiU  v.  Railroad 
Co.,  24  O.  S.,  83;  Dick  V.  Railroad  Co.,  38  O.  S.,  389.  On  principle 
then,  when  the  court  has  arrested  the  testimony,  improperly,  and  the  bill 
of  exceptions  sets  out  enough  of  it  to  show  that  such  is  the  case,  this 
ought  to  be  regarded  as  sufficient.  What  lies  beyond  that,  becomes  im- 
material, in  the  sense  at  least  of  being  needless.  But  the  proposition 
need  not  further  be  discussed.  The  exact  point  has  been  decided  in  the 
first  circuit,  and  we  are  agreed  in  following  the  ruling  there  .made.  The 
objection  that  the  bill  cannot  be  considered  in  support  of  the  petition  in 
error,  we  do  not,  therefore,  regard  as  well  taken,  and  it  is  overruled. 
Mack  V.  Despatch,  2  Ohio  Circ,  Dec,  ^2.  Coming  now  to  the  evidence 
set  out  in  the  bill,  it  is  sufficient  to  say  that  under  what  is  Icnown  in  our 
practice  as  the  "scintilla  doctrine,"  there  was  enough  to  send  the  case 
to  the  jury. 

The  consequence  is  that  the  judgment  of  the  common  pleas  must  be 
reversed,  and  the  cause  remanded. 
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DEEDS  BY  CORPORATIONS— SEALS. 

[Ross  Circnit  Court,  May  Term,  1898.] 
Cherrington,  Russell  and  Sibley,  JJ. 

Bast  End  Building  &  Loan  Co.  v.  Hughbt. 

Seal  09  a  Corporation  is  not  Nbcbssart  to  the  Execution  ov  a  Valid 
Deed  op  its  Lands  in  this  State. 
Under  the  laws  of  this  state,  prior  to  1883,  a  deed  of  lands  by  a  corporation 
must  have  been  sealed,  in  order  to  make  it  operate  as  a  legal  conveyance.  But 
now,  by  force  of  sec.  4,  Rev.  Stat. ,  then  so  amended  as  to  abolish  private 
seals,  and  of  changes  at  the  same  time  made  in  sees.  4106  and  4107,  Rev.  StaL, 
whereby  deeds  are  no  longer  required  to  be  sealed,  the  seal  of  a  corporation 
is  not  necessary  to  the  execution  of  a  valid  deed  of  its  lands  in  this  state. 

Error  to  the  Court  of  Common  Pleas  of  Ross  county. 

Per  Curiam.  (Cherrinoton,  J.  presiding.) 

The  action  below  was  by  Hughey,  for  breach  of  covenant  in  an  al- 
leged deed  from  the  company,  a  corporation,  purporting  to  convey  cer- 
tain lands  in  this  state,  to  him.  The  answer  set  out  as  a  defense  that  the 
instrument  counted  on,  which  was  of  recent  date,  was  not  the  deed  of  the 
corporation  because,  as  it  alleged,  the  corporate  seal  had  never  been  af- 
fixed to  it.  Its  perfect  execution  and  form  in  all  other  particulars,  was 
not  questioned.  Upon  general  demurrer,  the  answer  was  held  bad, 
and  amendment  not  being  asked,  judgment  was  given  for  Hughey. 
Due  exception  was  taken,  and  this  action  prosecuted,  to  reverse  the  com- 
mon pleas.  The  case  therefore  presents  the  single  question,  whether  or 
not,  under  the  laws  of  Ohio,  it  is  necessary  to  affix  the  seal  of  a  corpora- 
tion to  an  instrument,  otherwise  perfect  in  form  as  a  deed  of  its  lands 
here,  in  order  to  make  it  operate  as  a  legal  conveyance  of  the  title 
thereto. 

The  ancient  rule  of  the  common  law,  that  a  corporation  "spoke 
and  acted  only  by  its  common  seal"  (2  Kent,  28)  is  familiar.  And,  as 
respects  a  strictly  legal  conveyance  of  lands,  it  long  was  applicable  in  this 
state.  That  was  not,  perhaps,  by  virtue  merely  of  the  principle  it  cm- 
bodied,  but  also  because  from  the  act  of  1808  (1  Chase,  44)  down  until 
1883,  our  statutes  required  all  deeds  for  the  conveyance  of  lands  in  Ohio 
to  be  "sealed,"  as  well  as  signed,  by  the  grantor.  In  the  latter  year, 
however,  sec.  4,  Rev.  Stat.,  was  amended  so  as  to  declare  that  "private 
seals  are  abolished."  At  the  same  time,  sections  4106  and  4107,  Rev. 
Stat.,  were  changed  by  omitting  therefrom  the  requirement  that  the 
deeds  of  natural  persons,  executed  "within  the  state,"  must  be  sealed, 
and  by  making  them  operative  as  legal  conveyances  of  lands  here,  by  the 
"signing,"  simply,  of  the  proper  grantors.  (80  O.  L.,  79-80.)  These 
sections  have  since  been  amended  into  the  form  which  tfiey  now  take  in 
the  Revised  Statutes.  (84  O.  L.,  133.)  On  the  point  in  question,  there 
are  two  changes  which  may  be  considered  material.  The  first,  and  more 
important  is,  in  expressly  making  all  deeds  of  land  in  Ohio,  effective  in 
execution  by  signing,  without  sealing;  and  the  second,  in  omitting  the 
clause  by  which  these  provisions  applied  only  to  instruments  executed 
in  this  state.  The  latter  is  not  important  in  this  case,  save  as  it  seems 
rather  to  enlarge  and  emphasize  the  new  policy,  by  not  requiring  con- 
veyances of  lands  in  Ohio  to  be  sealed,  no  matter  where  they  were  ex- 
ecuted. 
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This,  of  course,  does  not  in  terms  say  that  the  deeds  of  corporations 
are  effectual  as  legal  conveyances  of  lands  here,  when  otherwise  in  due 
form,  without  their  seal;  though  we  should  scarcely  hesitate  in  giving 
the  legislation  referred  to,  that  effect.  But  if  any  doubt  existed,  it 
would  be  removed  by  the  settled  principle,  that  "a  corporation  majr  bind 
itself  by  a  contract  not  under  its  seal  when  the  law  does  not  require  the 
contract  to  be  evidenced  by  a  sealed  instrument."  Gottfried  v.  Miller, 
104  U.  S.,  527. 

If  this  be  so,  it  is  manifest  that  its  deed  without  seal  will  be  valid, 
where  the  law  under  which  it  is  executed  makes  such  an  instrument  ef- 
fective by  signing,  without  being  sealed.  No  essential  distinction  can 
be  made  in  the  application  of  the  principle,  between  contracts  for  lands 
and  conveyances  of  them.  From  this  conclusion  it  obviously  follows 
that  the  deed  in  question  was  not  affected  by  the  omission  to  seal  it ;  the 
defense  founded  on  that  fact  is  therefore 'bad,  and  the  court  below  prop- 
erly sustained  the  demurrer  thereto.  Consequently  its  judgment  must 
be  affirmed. 


APPEAL  AND  ERROR. 

Pefiance  Circnit  Court,  October,  1896.] 

Day,  Price  and  Rohn,  JJ. 

*ISAB«L  EnDI^BY  V.  Al^DRICH  ET  AI^,  COM*RS. 

1.  Finding  op  County  Commissionbrs  that  Ditch  Improvbmbnt  is  Kbcessary 
IS  A  PiNAi«  Order  and  Appbalabi^e. 

The  finding  of  the  county  commissioners,  in  a  ditch  proceeding,  after  proceed- 
ing as  provided  by  sec.  4462,  Rev.  Stat.,  as  amended  April  19,  1894,  90  O.  h., 
160,  that  the  improvement  is  necessary,  is  a  final  order,  within  the  meaning 
of  sec  4462,  Rev.  Stat.,  from  which  an  appeal  lies. 

2.  Also  Pinal  Order  prom  which  Error  must  be  Prosecuted  within  Six 
Months. 

Such  finding  being  such  an  order  as  is  recognized  by  the  statute  on  appeal,  it 
is  also  a  final  order  from  which  error  must  be  prosecuted  within  six  months 
in  order  to  affect  the  proceeding  or  obtain  jurisdiction. 

Error  to  the  Court  of  Common  Pleas  of  Defiance  county. 

ROHN,  J. 

This  is  a  proceeding  in  error  seeking  to  reverse  the  court  below 
in  sustaining  the  petition  in  error  of  the  defendants,  Messrs.  Aldrich  and 
Cameron,  to  the  proceedings  and  orders  of  the  board  of  county  commis- 
sioners of  Defiance  county. 

The  record  discloses,  that  on  April  20, 1895,  the  plaintifE,  Isabel  End- 
ley,  filed  her  petition  with  the  county  auditor  of  Defiance  county,  asking 
for  the  construction  of  a  certain  ditch,  and  at  the  same  time  filed  a  bond 
in  the  sum  of  $100,  conditioned  according  to  the  statute  in  such  cases. 

Accordingly,  on  April  22d,  following,  notice  was  duly  served  on  the, 
various  lot  and  land  owners  to  be  affected  by  the  proposed  ditch ;  and  on 
May  16th  a  hearing  was  had  before  the  commissioners  upon  the  petition 
laid  before  them,  whereupon  the  following  finding  and  order  was  made, 
viz: 

"A  copy  of  a  petition  for  the  improvement  of  a  county  ditch  having 
been  delivered  to  us  by  the  county  auditor,  and  it  appearing  to  us  that 
the  proper  bond  has  been  filed  with  the  auditor  and  by  him  approved, 

*Tlie  Judgment  in  this  case  was  affirmed  by  the  Supreme  Court ;  unreported,  58  O.  S..  TM. 
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conditioned  for  the  payment  of  all  costs  if  the  prayer  of  the  petition  be 
not  allowed  or  be  dismissed  for  any  cause,  we  proceeded  to  fix  the  line  of 
the  improvement  and  determine  whether  the  said  improvement  is  neces- 
sary, or  will  be  conducive  to  the  public  health,  convenience  and  welfare, 
and  we  find  that  said  improvement  is  necessary,  and  will  be  conducive  to 
the  public  health,  convenience  and  welfare,  and  we  do  hereby  order  the 
auditor  to  enter  upon  said  journal  an  order  directing  Frederick  Stever,  a 
county  surveyor,  to  go  upon  the  line  and  file  his  report,  and  all  other 
proceedings  are  hereby  adjourned  until  we  are  notified  by  the  auditor  of 
the  day  set  by  him  for  the  hearing  of  the  surveyor's  report." 

Afterwards,  on  August  6th,  the  surveyor's  report  was  heard,  and  such 
further  orders  were  made  from  time  to  time  thereafter,  as  was  necessary 
for  the  construction  of  the  improvement  determined  upon  on  May  16th, 
prior  thereto. 

Afterwards,  on  December  28, 1895,  the  defendents,  Aldrich  and  Cam- 
eron, filed  their  petition  in  error  in  the  court  below,  seeking  a  reversal 
of  the  findings  and  orders  of  the  county  commissioners,  on  the  ground, 
among  others,  that  the  board  of  county  commissioners  had  no  jurisdic- 
tion, lor  the  rea.son  that  no  bond,  as  required  by  law,  had  ever  been  filed, 
making  the  plaintiff  and  board  of  commissioners  parties  defendaat  in  such 
proceeding. 

To  this  petition  in  error  on  the  part  of  Messrs.  Aldrich  and  Cam- 
eron, in  the  court  below,  the  defendant  in  error,  Isabel  Endley,  filed 
her  motion  to  dismiss  the  petition  in  error  on  the  grounds: 

First — Because  the  court  below  had  no  jurisdiction. 

Second — That  more  than  six  months  had  elapsed  from  the  mak- 
ing of  the  final  order  complained  of. 

Third — ^That  no  order  prejudicial  to  plaintiff  in  error  had  been 
made. 

This .  motion  to  dismiss  was  overruled ;  and  the  court  below,  on  a 
hearing,  reversed  the  findings  and  orders  of  the  county  commission- 
ers, on  the  ground  that  they  had  no  jurisdiction,  and  rendered  judg- 
ment for  costs  against  the  defendant  in  error. 

Now,  the  plaintiff  in  error  in  this  court,  Isabel  Endley,  asks  to 
have  the  judgment  of  the  court  below  reversed,  claiming,  first,  that 
the  court  erred  in  overruling  her  motion  to  dismiss  the  petition  in 
error  in  the  court  below;  and  second,  erred  in  sustaining  the  petition 
in  error  and  rendering  judgment  of  reversal,  etc. 

The  first  question  necessary  to  be  considered  is :  Did  the  court  err 
in  overruling  the  motion  of  Isabel  Endley,  to  dismiss  the  petition  in 
error  below,  on  the  grounds  stated  in  her  motion;  if  it  did,  the  considera- 
tion of  this  one  question  will  determine  the  whole  controversy,  and  it 
will  be  unnecessary  to  consider  any  further  questions  presented  by  the 
record,  but  the  case  will  necessarily  have  to  be  reversed,  on  account  of 
error  in  qverruling  this  motion  to  dismiss  the  petition  in  error  below. 

The  question  is  whether  the  court  below  had  jurisdiction — did  more 
.  than  six  months  elapse  before  the  plaintiffs  in  error  below,  filed  their 
petition  to  reverse  the  final  orders  complained  of?  If  so,  the  court  below 
acquired  no  jurisdiction  of  the  subject-matter  of  the  action,  and  it  was 
error  on  its  p^rt  in  refusing  the  motion  to  dismiss.  This  can  only  be 
determined  bv  the  record  and  the  statute. 

Section  4452.  Rev.  Stat.,  as  amended  April  10,1894  (91  O.  L.,  160), 
provides  that  the  commissioners  shall  meet  at  the  place  of  the  beginning 
oi  the  ditch  as  described  in  the  petition  on  the  day  so  fixed,  and  hear 
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any  and  all  proof  ofEered  by  any  of  the  parties  affected  by  the  improve- 
ment, and  other  persons  competent  to  testify,  and  determine  the  necessity 
thereof,  and  in  case  the  commissioners  find  in  favor  of  the  improvement, 
they  shall  fix  the  day  for  hearing  of  applications,  etc. 

It  will  be  seen  by  this  section  of  the  statute,  as-amended,  that  the 
commissioners  shall  have  proof  offered  by  any  of  the  parties,  or  other 
persons  competent  to  testify,  and  then  determine  the  necessity  of  what? 
— the  improvement.  This  was  done,  as.  is  shown  by  the  proceed- 
ings of  the  commissioners,  on  May  16th.  This  finding  was  such  a  final 
order,  as,  under  sec.  4463,  Rev.  Stat.,  could  have  been  appealed  to  the 
probate  court  by  any  person  aggrieved  thereby.  It  will  be  observed, 
I  hat  an  appeal  can  only  be  taken  from  a  final  order,  such  as  is  specially 
mentioned  in  this  proceeding.  If  this  is  a  final  order  recognized  by  the 
statute  on  appeal,  can  it  be  said  that  the  same  is  not  also  a  final  order, 
from  which  error  must  be  prosecuted  within  six  months,  in  order  to  affect 
t  he  proceeding  or  obtain  jurisdiction  ?  We  are  of  the  opinion  that  it  is. 
This  is  a  special  proceeding  provided  for  by  the  statute,  and  even  though 
au  appeal  would  not  lie,  we  have  no  doubt  that  it  is  such  a  final  order 
and  determination  affecting  the  rights  of  parties-from  which  error  would 
lie.  This  being  the  case,  it  follows,  that  the  petition  in  error  was  not 
filed  in  the  court  below  within  the  time  prescribed  by  the  statute,  and 
that  by  reason  thereof,  the  court  below  had  no  jurisdiction  of  the  case, 
and  it  was  error  to  refuse  to  dismiss  the  petition  in  error  below. 

For  these  reasons  the  judgment  of  the  court  below  will  be  reversed, 
with  costs,  and  proceeding  to  render  the  judgment  which  the  court  below 
should  have  rendered,  the  motion  to  dismiss  the  petition  in  error  below, 
will  be  sustained,  and  the  petition  in  error  dismissed.  Cause  remanded 
for  execution  to  court  of  common  pleas, 

L.  B.  Peaslee,  for  plaintiff. 

Harris  &  Cameron^  for  defendants. 


ATTACHMENT  AND  GARNISHMENT. 

[Allen  Circuit  Court,  April  Term,  1898.] 
Day,  Price  and  Norris,  JJ. 

The  Buckbye  Pipe  Line  Co.  v:  William  G.  Fee. 

1.  Practice— Objecting  to  Judgment  as  not  Sustained  by  Supficient  Evi- 
dence, NOT  Sufficient  to  Bring  Evidence  up  for  Review. 

Attacking  a  judgment,  in  the  motion  for  a  new  trisd,  by  the  simple  objection 
that  it  is  not  sustained  by  sufficient  evidence,  without  objecting  to  the  finding 
upon  which  it  is  based,  does  not  appear  to  be  such  an  assignment  of  error  as 
will  bring"  the  evidence  in  the  record  up  for  review  when  the  motion  for  a 
new  trial  is  overruled. 

2.  Property  has  a  Situs  Distinct  from  the  Owner's  Domicile. 

Wherever  an  owner  may  maintain  a  suit  to  recover  his  property  there  it  may  be 
attached,  if  grounds  exist,  as  his  property. 
8.  Oil  Delivered  to  Common  Storer  Losing  its  Identity  has  Situs  in  Two 
States,  When. 
The  interest  of  the  owner  of  oil  placed  in  the  custody  of  a  common  carrier  and 
storer  of  oil,  and  mingled  with  other  oils  of  like  quality  and  price,  produced 
and  stored  in  Ohio  and  Indiana,  said  oil  to  be  delivered  from  the  common 
stock  in  either  state,  at  the  option  of  the  storer,  has  its  situs  in  Ohio  as  well 
as  Indiana  and  is  subject  to  attachment  and  garnishment  in  Ohio  although 
the  oil  upon  which  the  run  ticket,  representing  such  owner's  interest  was 
issued,  was  produced  in  Indiana  and  never  was  in  Ohio. 
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4.  Stofek's  Rbfusal  to  Deuvbr  upon  Ordbr  of  Court— Waiver  of  Option 
AS  TO  Place  of  Deliverv. 
The  refusal  of  such  common  carrier  and  storer  of  oil,  upon  demand  of  a  sheriff, 
acting  under  orders  of  the  court,  to  deliver  the  oil  at  all,  ia  a  waiver  of  his 
right  to  exercise  his  option  as  to  the  place  of  delivery. 
6.  Appointment  of  Receiver  in  Indiana  for  Garnishee  after  attachment 
IN  Ohio,  no  Protection. 
Where  the  attachment  or  garnishment  was  issued  in  Ohio  before  the  appoint- 
ment of  a  receiver  for  the  garnishee  defendant  in  Indiana,  the  order  of  the 
court  in  the  latter  state,  dtrecting  the  storer  to  turn  the  oil  in  controversy 
over  to  the  receiver,  is  no  protection  to  the  latter  in  the  proceedings  in  Ohio. 

Error  to  the  Court  of  Common  Pleas  of  Allen  county* 

NOKKIS,  J. 

Al  the  November  term,  1896,  of  the  court  of  common  pleas  of  this 
county,  an  action  was  pending  wherein  the  defendant  in  error,  W.  G. 
Fee,  was  plaintiflf,  and  E.  D.  Miller,  E.  C.  Talmage  and  C.  E.  Russell 
were  defendants.  Ancillary  to  this  suit  a  writ  of  attachment  issued 
against  Miller,  Talmage  &  Russell  and  the  plaintiflf  in  error,  The  Buckeye 
Pipe  Line  Company,  was  made  garnishee,  and  was  served  with  notice  in 
garnishment,  and  was  required  to  answer,  and  did  answer  as  garnishee. 
Afterward,  by  the  consideration  of  said  court,  defendant  in  error 
recovered  a  judgment  against  Miller,  Talmage  &  Russell,  and  the  court 
ordered  the  pi];>e  line  company,  as  garnishee,  to  turn  over  to  the  sherifi 
of  this  county  certain  crude  petroleum,  found  by  the  court  to  be  the 
property  of  Miller,  Talmage  &  Russell  and  in  the  possession  and  in  the 
control  of  the  garnishee,  in  such  amount  that  the  avails  might  satisfy 
the  judgment  and  costs.  This  order  the  pipe  line  company  refused  to 
obey,  and  failed  to  tarn  over  to  the  sheriflF  any  of  the  oil  so  found  to  be 
in  its  custody  and  possession.  And  the  controversy  which  this  court  is 
now  called  upon  to  review,  is  the  action  brought  by  Fee,  the  defendant 
in  error,  against  the  pJaintiflf  in  error,  The  Buckeye  Pipe  Line  Company, 
to  recover  the  amount  of  that  judgment. 

That  it  had  in  its  possession  and  under  its  control  at  said  time  cer- 
tain oil  of  Miller,  Talmage  &  Russell ;  that  the  judgment  was  recovered 
and  the  order  made,  and  that  it  refused  to  obey  the  order,  the  pipe  line 
company  does  not  deny ;  but  it  claims  immunity  from  liability  from  the 
following  facts  which  the  parties  agree  was  the  true  condition  that  obtained 
when  the  action  between  Fee  and  Miller,  Talmage  &  Russell  was  com- 
menced  and  when  the  proceedings  in  garnishment  were  sought  to  be 
enforced  by  the  order  of  the  court  in  that  action ;  and  upon  these  facts, 
as  thus  agreed,  the  case  was  submitted  to  the  court  of  common  pleas  of 
this  county. 

The  facts  are  as  follows :  The  Buckeye  Pipe  Line  Company  is  an- 
Ohio  corporation  ;  its  business  is  confined  to  that  of  a  common  carrier 
and  storer  of  oil ;  its  principal  ofl&ce  is  at  Lima,  Ohio,  where  the  books 
gf  its  business  are  kept.  On  November  7,  1896,  it  had  in  its  possession 
tnd  under  its  control  1,086.04  barrels  of  oil  to  the  credit  of  Miller,  Tal- 
mage &  Russell,  a  firm  composed  of  the  defendants  against  whom  Fee's 
action  was  pending,  and  against  whom  he  recovered  the  judgment,  and 
the  value  of  the  oil  was  suflScient  to  satisfy  the  judgment.  The 
oil  was  produced  in  Huntington  county,  Indiana,  and  received  by  the 
company  in  Indiana  in  its  usual  course  of  business,  and  held  by  the  com- 
pany as  common  carrier  and  storer  of  oil,  and  never  was  in  Ohio ;  na 
Indiana  oil  is  carried  into  or  stored  in  Ohio  by  said  company. 
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The  oil  territory  of  Indiana,  including  Huntington  county,  and  the 
oil  territory  in  northwestern  Ohio,  including  Allen  county,  Ohio,  com- 
prise the  territory  known  as  the  Lima  division  of  said  company ;  its 
stations  for  the  delivery  of  oil  are  in  this  territory  in  both  Indiana  and 
Ohio,  including  said  counties  of  Allen  and  Huntington,  and  all  transfers 
of  oil  are  made  on  its  books  at  Lima.  Its  system  of  storage  and  pipe 
lines  in  Indiana  are  not  connected  with  its  Ohio  system  of  storage  and 
pipe  lines  ;  the  oil  received  in  Indiana  cannot  be  delivered  through  its 
pipes  iji  Ohio,  but  is  delivered  in  Indiana.  The  oil  produced  in  Indiana 
is  of  a  different  kind  and  quality  from  that  produced  in  Ohio,  and  gener- 
ally of  a  different  market  value ;  but  since  January,  1896,  the  value  of 
Indiana  oil  and  oil  produced  in  Allen  county,  Ohio,  has  been  and  is  the 
same.  Oil  received  and  stored  in  Indiana  from  different  wells  and  deliv- 
ered by  different  persons  to  the  pipe  line  company,  is  mingled,  so  that 
th^' identical  oil  cannot  be  returned,  but  oil  of  like  kind  and  quality  is 
delivered  from  the  general  stock  of  the  company  in  Indiana. 

The  oil  in  custody  was  received  on  a  *'run  ticket ; "  amongst  the 
conditions  of  the  contract  upon  which  it  was  thus  received  is:  **That 
the  oil  is  received  into  the  general  stock  of  the  Buckeye  Pipe  Line  Com- 
pany, Litna  division,  subject  to  certain  transportation  and  storage  charges; 
and  that  the  point  of  delivery  by  the  company  shall  be  at  the  option  of 
the  company,  within  the  Lima  division.'  That  the  company  shall  not  be 
liable  for  loss  resulting  from  unavoidable  causes ;  and  that  all  losses  from 
such  causes  shall  be  charged  pro  rata  upon  all  petroleum  in  its  custody, 
Lima  division,  at  the  time  of  loss,  and  the  quantity  represented  by  the 
run  ticket  shall  be  reduced  by  the  proportion  of  loss." 

It  is  agreed  that  the  company  had  a  right  to  deliver  the  oil  in  con- 
troversy at  any  of  its  delivery  stations  in  Indiana.  It  is  further  conceded 
as  a  fact,  that  when  oil  is  sold  by  the  person  who  has  oil  stored,  it  i^ 
transferred  upon  the  books  of  the  company,  Lima  division,  at  Lima ; 
that  there  is  constant  market  for  Indiana  and  other  oil  in  the  company's 
custody,  and  that  all  oil  sold  is  at  once  transferred  to  the  credit  of  the 
purchaser  upon  presentation  of  the  purchase  order,  at  any  of  its  oflfices, 
and  report  of  that  fact  by  the  company's  agent  to  the  Lima  office. 

The  owner  of  oil,  or  the  purchaser,  can 'secure  the  delivery  of  the 
actual  oil  belonging  to  him,  upon  demand  and  payment  of  charges,  and 
such  deliveries  are  being  constantly  made. 

The  sheriff  did  not  seize  the  oil  in  controversy ;  the  attachment  was 
served  in  no  other  way  than  by  leaving  a  copy  of  the  attachment  with 
the  agent  of  the  company  at  Lima,  Ohio,  and  informing  him  of  the  con- 
tents thereof. 

A  copy  of  the  sheriff's  return  is  embodied  in  the  agreed  statement 
of  facts  which,  aside  from  other  considerations,  as  far  as  form  and  manner 
is  concerned,  would  indicate  a  proper  service. 

In  a  case  pending  in  the  circuit  court  of  Huntington  county,  Indiana, 
after  January  1,  1897,  that  court,  which  is  a  court  of  competent  jurisdic- 
tion, appointed  a  receiver  for  Miller,  Talmage  &  Russell,  and  directed 
the  plaintiff  in  error  to  deliver  the  oil  in  controversy  to  said  receiver. 

The  company  has  a  lien  on  this  oil  for  transportation  and  storage 
charges.  Since  the  order  and  judgment  recovered  by  Fee  against  Miller, 
Talmage  &  Russell,  the  plaintiff,  through  the  sheriff  of  this  county,  had 
made  demand  upon  the  company  for  the  oil  in  controversy,  which  has 
been  refused  and  the  oil  never  delivered.  These  are  the  agreed  facts 
presented  by  the  bill  of  exceptions,  and  upon  the  condition  disclosed  by 
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them  the  plaintiff  in  error,  defendant  below,  asserts  that  it  was  in  no  wise 
bound  to  obey  the  order  of  the  common  pleas ;  that  it  has  the  right  of  the 
controversy,  and  that  Fee  has  no  ground  of  recovery  in  this  action. 

In  the  common  pleas,  a  jury  being  waived,  the  case  was  submitted  to 
the  court ;  the  result  was  a  finding  for  the  plaintiff  below  against  the  de- 
fendant, the  pipe  line  company.  Defendant's  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  upon  the  finding  of  the  court;  and 
to  reverse  that  proceeding  this  case  in  error  is  prosecuted. 

The  ground  assigned  in  the  motion  for  a  new  trial  is,  that  the  judg- 
ment is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

The  reason  for  reversal  assigned  in  the  petition  in  error  is,  that  the 
court  erred  in  rendering  judgment  for  the  plaintiff  against  the  defendant, 
and  erred  in  overruling  the  motion  for  a  new  trial. 

A  verdict,  is  the  conclusion  of  a  jury,  upon  issues  of  fact  submitted 
to  the  jury  in  an  action. 

A  finding,  in  the  sense  used  in  this  case,  is  the  conclusion  of  the 
court,  upon  issues  of  fact  presented  to  the  court  in  an  action.  In  each 
case,  whether  a  verdict  or  a  finding,  it  is  the  decision  of  what  the  facts 
determine. 

A  judgment  is  the  final  adjudication  of  the  rights  of  the  parties  to  a 
controversy.  A  judgment  is  what  the  law  declares  shall  be  done ;  it  is 
the  award  based  upon  the  findiiig.  It  is  the  act  of  the  court,  warranted 
by  the  law,  and  conclusive  between  the  parties  to  the  suit,  because  it  is 
founded  upon  the  decision  of  what  the  facts  determine. 

In  order  to  review  a  case — as  the  one  at  bar — upon  the  evidence,  the 
objection  must  be  made  to  the  finding  of  the  court,  that  it  is  not  sup- 
ported by  the  evidence ;  that  the  decision  of  the  court,  as  to  what  the 
facts  determine,  is  not  warranted  by  the  evidence. 

This  reason  ior  a  new  trial  must  be  assigned  in  the  motion  for  a  new 
trial,  in  order  to  bring  the  evidence  in  the  record  up  for  review  in  that 
regard.  The  objection  in  this  case  is,  that  the  judgment  is  not  sustained 
by  sufficient  evidence.  To  thus  attack  the  judgment  without  objecting: 
to  the  finding  upon  which  it  is  based,  does  not  appear  to  be  such  an  as- 
signment of  error  as  will  bring  the  evidence  in  the  record  up  for  review 
when  such  motion  is  overruled.  See  Randall  v.  Turner,  17  Ohio  St., 
262;  Holtv.  Lamb,  lb..  384;  Westfall  v.  Dungan,  14  Ohio  St.,  276; 
Everett  v.  Sumner,  32  Ohio  St.,  562. 

But  passing  this  point,  for  it  may  be,  and  probably  is,  when  taking 
into  account  the  learning  and  care  and  skill  of  plaintiff^s  counsel,  that 
the  omission  to  make  objection  to  the  finding  was  a  clerical  error. 

It  is  claimed  that  the  property  which  was  subject  of  garnishment, 
not  being  in  the  strict  sense  a  credit ;  and  the  identical  oil  in  controversy 
never  having  been  seized  by  the  officer,  and  never  having  been  in  this 
state,  but  always  having  been  in  the  state  of  Indiana,  renders  it  im- 
possible that  jurisdiction  by  the  proceedings  in  attachment  and  garnish- 
ment can  be  acquired  here ;  and  hence,  that  recovery  cannot  be  had. 
That  the  proceedings  being  in  rem^  the  jurisdiction  is  governed  by  the 
situs  of  the  property. 

In  most  instances  this  is  true  ;  the  situs  of  personal  property  is,  for 
most  purposes,  the  domicile  of  the  owner,  because  it  is  deemed 
to  be  attached  to  his  person.  But,  say  the  courts,  the  law 
for  attaching  property  of  non-residents,  necessarily  assumes  that 
the  property  has  a  sittis  distinct  from  the  owner's  domicile.  Where- 
ever  the   owner  may  maintain  a  suit   to  recover  the  property,  if  the 


Digitized  by 


Google 


Vlll.  CIRCUIT  COURTS.  731 

Buckeye  Pipe  Lince  Co.  v.  Fee. 

grounds  exist,  the  property  may  be  attached  as  his  property.  And  this 
probably  would  determine  the  si/us  of  the  property  in  controversy  in 
this  case.     . 

It  is  conceded  that  when  the  oil  of  Miller,  Talmage  &  Russell,  went 
into  the  possession  and  custody  of  the  Buckeye  Pipe  I^ine  Company,  it 
lost  its  identity ;  it  was  no  longer  susceptible  of  separation  or  seizure  ; 
it  became,  and  was,  a  part  of  the  common  stock  of  oil  of  the  Buckeye 
Pipe  Line  Company,  Lima  division. 

The  Indiana  oil,  and  Ohio  oil,  iss  conceded  to  be  of  different  quality; 
\  et  this  is  a  fiction  that  cuts  little  figure,  when  faced  by  the  facts  that 
the  oil  in  both  fields  was  of  the  same  market  value  ;  that  it  was  optional 
with  the  company  to  deliver  oil  represented  by  its  run  tickets,  either  in 
Ohio  or  Indiana,  no  matter  in  which  field  produced  ;  and,  that  the  Indi- 
ana and  Ohio  Oil,  Lima  division,  was  taken  and  considered,  and  made,  a 
common  stock  of  oil,  out  of  which  this  run  ticket,  or  any  run  ticket, 
might  be  paid,  by  delivery  of  the  quantity  of  oil  at  any  of  its  stations 
of  the  Lima  division.  So  that  this  run  ticket,  represented  so  much  oil 
of  a  common  stock.  Miller,.  Talmage  &  Russell  owned  by  virtue  of  it, 
so  many  parts  of  this  common  stock,  and  if  any  of  the  common  stock 
was  destroyed,  they  lost  their  proportion  of  the  common  stock  thus 
destroyed.  This  ownership  was  in  the  common  stock,  and  their  loss 
was  in  the  common  stock ;  and  they,  and  other  owners  of  the  run  tick- 
ets of  this  company,  owned  all  the  oil  of  this  common  stock.  None  of 
them  owned  any  particular  oil,  either  in  Indiana  or  Ohio  ;  they  owned  it 
logether,  all  of  it,  both  in  Indiana  and  Ohio,  their  interests  being 
defined  by  their  run  tickets. 

The  liability  and  rights  of  this  garnishee  to  this  attaching  credi- 
tor, is  measured  by  its  liability  to  Miller,  Talmage  &  Russell.  It  claims, 
jind  has  the  option,  upon  demand,  to  deliver  the  oil  represented  by  this 
run  ticket,  at  any  of  its  stations  in  the  Lima  division,  as  it  may  deter- 
mine. But  with  its  common  stock  as  well  in  Allen  county,  Ohio,  as  in 
Huntington  county,  Indiana,  it  makes  flat  refusal  to  deliver  at  all. 

Suppose  that  upon  demand,  made  by  Miller,  Talmage  & 
Russell,  in  the  absence  of  that  proceeding  in  garnishment,  it  refused  to 
deliver  the  oil  represented  by  this  run  ticket  to  Miller,  Talmage  &  Rus- 
sell;  could  it  be  successfully  denied  that  Miller,  Talmage  &  Russell 
would  have  a  right  to  recover,  against  the  company,  in  Allen  county. 
Oliio.  their  interest  in  their  common  stock?  We  think  not.  After  hav- 
ing refused  altogether,  could  the  fact  that  the  company  had  an  option 
as  to  where  it  would  deliver,  justify  a  refusal  to  deliver  at  all  ?  And  still 
refusing,  would  the  court  consider  its  option  as  any  longer  a  right  that 
it  might  exercise  under  its  contract?     We  think  not. 

Under  the  facts  as  agreed,  we  conclude,  that  the  proceedings  in 
attachment  and  garnishment,  clothed  Fee  with  the  rights  that  could 
hav^  been  exercised  by  Miller,  Talmage  &  Russell.  And  a  refusal  to 
deliver  the  oil  at  all  from  this  common  stock,  upon  demand  of  the  sher- 
iff, under  the  order  of  the  court,  was  a  waiver  of  the  company's  right  to 
exercise  its  option  as  to  the  place  of  delivery ;  and  the  property  being 
part  of  a  common  stock,  the  szlzis  of  which  was  as  well  in  Allen  county, 
Ohio,  as  in  Huntington  county,  Indiana,  we  are  of  the  opinion  that  the 
action  was  properly  brought  and  jurisdiction  properly  acquired  here. 

It  is  conceded  that  the  attachment  in  this  state  issued,  and  the  pro- 
ceedings in  garnishment  were  had,  before  the  appointment  of  a  receiver 
for    Miller,   Talmage  &  Russell,   by  the  circuit  court  of   Huntington 
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county,  Indiana,  and  before  that  court  took  cognizance  of  the  matter. 
That  being  the  case,  the  jurisdiction  of  a  court  of  this  state,  competent 
to  deal  with  the  controversy,  having  been  first  acquired  over  the  prop- 
erty in  dispute,  such  jurisdiction  is  exclusive.  And  the  order  of  the 
circuit  court  oi  Huntington  county,  Indiana,  upon  plaintiff  in  error,  to 
turn  the  oil  in  controversy  over  to  the  receiver  of  that  court,  is  no  pro- 
tection to  plaintiff  in  error. 

Finding,  therefore,  no  error  on  the  face  of  the  record  to  the  preju- 
dice of  the  plaintiff  in  error,  the  judgment  of  the  common  pleas  is 
affirmed,  with  costs,  and  the  case  is  remanded  for  execution. 

James  O.  Troup,  for  plaintiff  in  error. 

WiUiam  H.  Cunningham'^  ior  defendant  in  error. 


CONTRACTS. 

[Alien  Circuit  Court,  April  Term,  18ML] 
Day,  Price  and  Norris,  JJ. 

Board  of  Bducation,  Etc.,  v.  Townsbndl 

1.  OSNBRAI*  RUI«SS  AS  TO    PBRFORMANCS,  WHEN,    BY    UnaVOIOABU    AOCn>BNT» 

Pbrpormancb  is  Impossible. 
It  is  a  general  doctrine  that  when  a  party  volnntarily  nndertakea  to  do  a  thing 
without  qualification,  performance  is  not  excused  because,  by  inevitable  acci- 
dent or  other  contingency  not  foreseen,  it  becomes  impossible  for  him  to  do 
the  act  or  thing  which  he  agreed  to  do.  But  when  performance  depends  on 
the  continued  existence  of  a  given  person  or  thing,  and  such  continued  exist- 
ence is  assumed  as  a  basis  of  the  agreement,  the  death  of  the  person  or  the 
destruction  of  the  thing  puts  an  end  to  the  obligation. 

2.  A  Contract  which  Paxils  within  Ruxa  Last  Abovb  Stated. 

An  agreement  *'  to  remove  the  present  schoolhouse  •  •  •  to  the  above 
described  premises  and  rebuild  and  reconstruct  the  said  building  so  that  it 
will  be  in  suitable  and  proper  condition  for  school  purposes,"  withio  sixty 
days,  falls  within  the  rule  last  above  stated.  It  is  a  contract  in  which  both  par- 
ies assumed  and  relied  upon  the  continued  existence  of  the  schoolhouse, 
and  its  destruction  by  windstorm  prior  to  the  sixty  days,  renders  its  perform- 
ance impossible  and  the  contractor  is  excused. 

Error  to  the  Court  of  Common  Pleas  of  Allen  county. 

Day,  J. 

The  plaintiff  here,  and  in  the  lower  court,  prosecutes  enor  to  pro- 
cure the  reversal  of  a  judgment  rendered  against  it,  in  an  action  to 
recover  a  damage  claimed  to  have  resulted  from  a  failure  of  defendant 
to  perform  his  contract  to  remove  and  rebuild  plaintifiTs  schoolhouse, 
situate  in  one  of  the  sub-districts  of  Bath  township,  Allen  county. 

The  facts  of  the  case  are  agreed  upon  by  the  parties,  knd  are :  The 
said  board  of  education,  and  defendant  Townsend,  made  an  agreement  in 
writing,  on  November  7, 1895,  in  which  the  said  board  agreed  to  make  a 
proper  conveyance  of  a  strip  of  land,  ninety  feet  wide,  owned,  occupied 
and  used  by  it  for  school  purposes,  and  particularly  described,  on  which 
was  a  schoolhouse,  to  the  Lima  Northern  Railway  Company,  on  and 
over  which  to  construct  and  build  its  railroad.  In  consideration  of  such 
conveyance  for  the  use  of  the  railway  company,  Townsend  agreed  to  pro- 
cure another  schoolhouse  site  near  by,  for  the  said  board,  and  to  remove 
and  rebuild  the  said  schoolhouse  on  such  new  site,  and  put  it  in  such 
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condition  that  it  would  be  fit  for  use  for  school  purposes;  also  to  remove 
certain  out-buildings;  and  do  and  perform  other  things,  all  of  which  was 
to  be  done  and  finished  within  sixty  daj^s  from  said  November  7th.  The 
strip  of  land  was  at  once  conveyed  to  the  railroad  company,  and  a  railroad 
track  was  constructed  upon  and  across  it.  Townsend  procured  the  new  site, 
had  title  thereto  vested  in  the  board  of  education,  and  done  and  performed 
all  the  other  stipulations  of  his  contract,  to  the  satisfaction  of  the  said 
board,  except  the  removal  and  rebuilding  of  the  schoolhouse  on  the  new 
site ;  and  that  condition  of  his  contract  he  entirely  omitted  and  failed  to 
perform.  On  November  28, 1895,  twenty-one  days  after  the  agreement 
to  remove  and  rebuild  was  made,  the  said  schoolhouse  was,  by  a  violent 
windstorm,  blown  down  and  completely  destroyed,  so  that,  as  a  school- 
house,  it  could  not  be  removed.  Subsequently,  and  in  the  fall  of  1896, 
the  board,  after  requesting  Townsend  to  build  a  schoolhouse  and  his 
failure  to  do  so,  built  a  schoolhouse  on  the  new  site,  at  an  expense  of 
|1,349 — difiering  from  the  destroyed  house  in  the  particular  of  a  cupola, 
which  cost  $60.  The  old  schoolhouse  was  so  badly  wrecked  that  it 
could  not  be  removed  and  rebuilt;  and  a  new  one  of  the  same  size  con- 
structed of  similar  new  material  would  cost  $1,000.  Prior  to  the  wind- 
storm, and  until  its  occurrence,  fownsend  made  diligent  and  reasonable 
endeavor  to  procure  the  removal  of  the  house,  but  made  no  such  effort 
after  its  destruction.  The  house  was  continuously  occupied  and  used  by 
the  board,  for  purposes  of  the  school,  and  was  so  occupied  and  used  up 
to,  and  including  the  day  before  its  destruction. 

The  plaintifi's  contention  is,  that  notwithstanding  the  total  destruc- 
tion of  the  house  by  the  windstorm,  defendant  is  not  excused  from  the 
performance  of  the  contract,  but  is  liable  to  respond,  and  must  respond  in 
damages,  because  of  non-performance.  While  the  defendant  asserts  the 
claim,  that  the  subject-matter  of  the  contract,  the  old  schoolhouse,  was 
destroyed  by  God,  without  any  fault  of  his,  so  that  the  contract  with 
respect  to  the  removal  and  rebuilding  of  the  house,  became  impossible  of 
performance,  and  in  law  and  good  conscience,  he  is  excused  and  released 
from  the  obligations  of  it,  in  that  regard. 

The  question  presented  is  an  interesting  one,  and  rather  unusual, 
from  the  fact  that  it  rarely  arises.  The  precise  question  we  have  here 
has  not  frequently,  if  at  all,  engaged  the  attention  of  the  courts  of  the 
state.  If  our  court  of  last  resort  or  any  reviewing  court  of  the  state, 
has,  at  any  time  entertained  and  considered  the  proposition,  or  made  any 
ruling  with  reference  to  it,  the  fact  has  not  been  brought  to  our  notice, 
and  it  would  seem  that,  so  far  as  any  reported  adjudication  by  our  courts 
is  concerned,  the  proposition  is  a  new  and  undecided  one.  The  courts 
of  last  resort  of  other  states  and  countries,  however,  have  dealt  with  the 
matter,  and  reported  cases  there  are  in  plenty,  blazing  the  way  and 
evolving  a  reasonable  rule  by  which  the  rights  of  parties  may  be  correctly 
measured. 

It  is  a  general  rule  that  inevitable  accident,  or  unavoidable  casualty, 
making  strict  performance  of  an  agreement  impossible,  does  not  absolve 
a  man  from  his  contracts.  In  general  they  must  be  performed  or  their 
non-performance  compensated.  There  is  an  exception  to  this  rule,  as 
well  established  as  the  rule  itself,  that  in  contracts  in  which  performance 
depends  upon  the  continued  existence  of  a  certain  person  or  thing,  a 
condition  is  implied  that  the  impossibility  of  performance,  arising  from 
the  perishing  of  the  person  or  thing,  shall  excuse  the  performance.  The 
implication    arises,  notwithstanding  the  unqualified  character  of  the 
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promissory  words  of  the  contract,  because,  Iroui  the  nature  of  the  con- 
tract, it  is  apparent  that  the  parties  contracted  upon  the  basis  of  the  con- 
tinued existence  of  the  particular  person  or  thing.  To  this  eflfect  is  the 
purport  of  nearly  all  the  decided  cases.  Mr.  Beach,  in  the  first  volume 
of  his  work  on  the  Modern  Law  of  Contracts,  sec.  217,  clearly  and  con- 
cisely states  the  rules  of  law  obtaining  in  such  controversies,  as  follows  : 

*'  The  general  doctrine  that,  when  a  party  voluntarily  undertakes  to 
do  a  thing  without  qualification,  performance  is  not  excused  because  by 
inevitable  accident  or  other  contingency  not  foreseen,  it  becomes  impos- 
sible for  him  to  do  the  act  or  thing  which  he  agreed  to  do,  is  well 
settled.  But  it  is  equally  well  settled  that  when  performance  depends 
on  the  continued  existence  of  a  given  person  or  thing,  and  such  contin- 
ued existence  was  assumed  as  a  basis  of  the  agreement,  the  death  of  the 
person  or  the  destruction  of  the  thing  puts  an  end  to  the  obligation." 

It  will  be  observed  that  the  contractor  is  not  excused  from  perform- 
ance of  his  contract,  as  a  matter  of  course,  whenever  performance 
becomes  impossible  through  the  act  of  God,  or  inevitable  casualty,  but 
only  in  contracts  in  which  such  inevitable  accident  is  expressly  provided 
against,  or  the  continued  existence  of  the  subject-matter  of  the  contract 
is  assumed,  by  both  the  contracting  parties,  as  a  basis  of  the  agreement ; 
and  the  class  to  which  a  given  contract  belongs  is  to  be  ascertained  and 
determined,  only,  from  an  examination  and  consideration  of  the  terms 
and  stipulations  of  the  particular  contract. 

Among  the  unforeseen  happenings,  effective  to  excuse  the  perform- 
ance of  a  contract,  are  included  extraordinary  floods,  storms  of  unusual 
violence,  sudden  tempest,  sudden  death  and  the  like.  They  are  said  to  be 
unavoidable,  inevitable  casualty,  or  act  of  God,  and  in  proper  circum- 
stances, excuse  non-performance  of  a  contract.  That  is  to  say,  the  acts  of 
the  Almighty  are  not  within  the  contract,  and  were  not  considered.  The 
parties  did  not  assume  to  direct  or  guard  against  the  unknown  and 
unknowable  acts  of  God,  but  made  their  contract  with  reference  to  pres- 
ent existing  conditions,  mutually  relying  on  a  beneficent  Providence, 
and  hoping  for  a  continuance  of  the  favorable  conditions;  and  if  the 
favor  is  withdrawn,  it  is  the  act  of  Providence,  may  be  a  calamity,  to  be 
deplored  of  course,  but  for  which  neither  is  to  blame  or  to  be  held 
responsible.  The  performance  of  the  contract,  in  such  case,  becomes 
impossible  without  the  fault  of  either  party,  and  is  excused. 

Does  the  case  at  bar  fall  within  the  general  rule,  or  within  the 
exception  so  plainly  stated?    This,  as  has  been  stated,  must  and  does 
depend  upon  the  nature  of  the  contract  in  question.    The  precise  word 
ing  of  the  contract  with  respect  to  the  removal  and  rebuilding  o/  the 
schoolhouse  is  as,  follows : 

*'Said  James  B.  Townsend  further  agrees  that  within  said  time  (60 
days),  to  remove  the  present  schoolhouse,  located  on  the  southeast 
corner  of  sec.  18,  *  *  *  to  the  above  described  premises  (the  new 
site)  and  rebuild  and  reconstruct  the  said  building  so  that  it  will  be  in 
suitable  and  proper  condition  for  school  purposes,    *    *    *." 

From  a  careful  reading  of  this  provision  of  the  contract,  it  is  quite 
apparent  that  both  parties  assumed  and  relied  on  the  continued  existence 
of  the  schoolhouse,  and  neither  one  contemplated,  much  less  provided 
against  its  destruction,  or  stipulated  for  or  against  liability  to  make  com- 
pensation as  damage,  in  the  event  of  its  ceasing,  from  any  cause,  to  exist. 
The  contract  is  for  the  removal  and  rebuilding  of  a  particuLar  school 
building — the  one  situate  on  the  southeast  corner  of  sec.  18.    No  other 
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building  was  then  in  contemplation  or  consideration.  They  could  as 
well  have  provided  for  the  removal  and  reconstruction  of  some  other 
building — of  a  building — or  the  construction  of  a  new  one,  if  such  was 
their  agreement.  But  not  so.  Reasonably  construing  the  contract,  both 
assumed  and  presumed  the  school  building,  desired  and  necessary  to  be 
removed,  would  continue  to  stand  and  exist  as  a  schoolhouse,  and  they 
made  their  contract  for  its  removal  and  rebuilding,  so  it  would  be  in 
proper  condition  for  school  purposes ;  and,  under  the  rule  stated,  this 
manifestly  belongs  to  the  group  or  class  of  contracts  which  form  an 
exception  to  the  general  rule,  in  that,  the  continued  existence  of  the 
schoolhouse  as  a  distinct  entity  was  assumed,  by  both  parties,  as  a  basis 
of  the  agreement,  and  its  destruction  having  been  wrought  by  inevitable 
accident  or  act  of  God,  for  which  neither  one  is  to  blame,  the  performance 
of  its  stipulations  is  impossible,  and  is  excused. 

We  perceive  no  error  in  the  record,  and  the  judgment  is  affirmed, 
with  costs. 

Cable  &  Parmenter^  for  plaintiff. 

W.  B,  Richie  and  W.  H.  Leete^  for  defendant. 


TELEPHONE  COMMUNICATION.     ' 

[Stark  Circuit  Court,  Pebruaiy  Term,  1898.] 
Adams,  Douglass  and  Smyser,  JJ. 

B.  Dannbmili^br  &  Sons  v.  Henry  Leonard  &  Son. 

Bystander  may  Testify  as  to  what  he  Heard  of  Teuphone  Communica- 
tion. 
A  bystander  may  testify  to  the  part  heard  by  him  of  a  conversation  by  tele- 
phone, where  such  conversation  is  in  other  respects  competent  evidence  in 
the  case. 

Error  to  the  Court  of  Common  Pleas  of  Stark  county. 
Adams,  J.  (Orally.) 

The  case  of  B.  Dannemiller  &  Sons  against  Henry  I^eonard  &  Son 
is  here  on  error.  The  plaintiflF  in  error  was  the  plaintiff  below,  and  the 
case  was  commenced  by  the  filing  of  a  petition  in  the  short  form  on  an 
account  for  $733.99.  The  answer  first  contains  a  denial  of  the  indebted- 
ness^ and  on  that,  for  obvious  reasons  nothing  could  be  claimed.  The 
answer  further  alleges,  in  brief,  a  payment  on  the  account  on  December 
29,  1896,  by  a  note  of  D.  Tyler  for  $550,40;  claims  that  amount  should 
be  credited  on  the  account,  and  admits  a  balance  due  of  $183.59,  and  no 
more,  and  for  the  amount  admitted  to  be  due,  the  defendants  afterwards 
offered  to  confess  judgment. 

The  reply  admits  that  the  parties  agreed  to  receive  the  note  as  a 
payment ;  and  the  note,  in  fact,  about  which  the  controversy  arises, 
was  a  forty  day  note,  made  by  D.  Tyler,  payable  to  the  order  oi  Henry 
Leonard.  But  the  reply  further  states  that  they  agreed  to  take  that 
note  as  a  payment,  with  a  further  agreement  that  Henry  Leonard  ?>»ould 
endorse  the  note  in  the  ordinary  commercial  way;  but  says  that 
shortly  after  the  receipt  of  the  note  the  plaintiffs  discovered  that  i#  was 
endorsed  by   Henry  Leonard  **  without    recourse."  and  that  th»J    en- 
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dorsement  was  fraudulent,  and  in  yiolation  of  the  contract,  and  that 
they  elected  to  rescind  the  contract  and  returned  the  note,  and  denies 
al]  other  allegations  of  the  answer. 

It  may  as  well  be  noted  here  that  there  are  no  other  or  farther  allega- 
tions of  fraud,  except  that  they  say  that  this  endorsement  was  fraudu- 
lent— "  without  recourse."  There  are  no  facts  alleged  from  which  the 
inference  of  fraud  could  be  drawn ;  but  the  reply  does  allege  a  breach  of 
the  contract. 

The  case  was  tried  on  these  issues,  and  resulted  in  a  verdict  for  the 
plaintiff  for  an  amount  somewhat  less  than  the  amount  for  which  the  de- 
fendants offered  to  confess  judgment — one  hundred  and  eighty  some 
dollars. 

The  plaintiffs  prosecute  error  here,  and  insist  this  judgment  should 
be  reversed, — first,  for  error  in  the  exclusion  of  evidence,  (2)  error  in 
the  charge,  and  (8)  that  the  verdict  is  not  sustained  by  sufficient 
evidence. 

The  controversy  here,  and  the  fact  to  be  determined  by  the  jury, 
and  to  be  reviewed  by  this  court,  as  to  the  weight  of  the  evidence, 
depends  entirely  upon  the  evidence  of  Julius  Dannemiller  and  Henry 
Leonard.  Henry  Leonard  testifies  that  the  contract  was  that  Danne- 
miller &  Sons  were  to  take  this  note  of  D.  Tyler  as  a  payment.  He 
says  that  nothing  was  said  about  endorsing  it  "  without  recourse,"  but 
that  he  told  tliem  that  if  they  preferred  Tyler  to  him,  they  could  have 
the  note. 

Dannemiller  testifies  that  it  was  stated  explicitly  to  Henry  Leonard 
that  he  must  endorse  the  note,  and  that  "  he  knew  what  that  meant — 
that  if  Tyler  did  not  pay  the  note,  that  he  must." 

That  is  denied  by  Leonard,  and  as  we  view  this  case,  that  was  the 
only  controversy  between  the  parties  as  to  what  the  real  contract  was ; 
although  there  might  have  been  another  controversy  as  to  whether 
Dannemiller  knowingly  accepted  the  note  with  the  endorsement  **  with- 
out recourse"  thereon,  and  thereby  agreed  to  a  new  and  a  different  con- 
tract from  the  one  which  he  testified  to. 

So  that,  there  being  this  conflict  of  testimony,  and  it  depending 
almost  entirely  upon  whether  the  jury  would  believe  Julius  Dannemiller 
or  Henry  Leonard,  it  is  clearly  not  a  case  where  a  reviewing  court  can 
say  that  the  verdict  is  clearly  or  manifestly  against  the  weight  of  the 
evidence. 

This  charge  is  long,  and  there  are  numerous  exceptions  to  it,  but 
we  have  examined  the  charge  carefully,  and  while  in  the  trial  of  this 
case  and  in  the  charge  there  was  perhaps  too  much  said  about  the  ques- 
tion of  fraud  (because  we  think  that  there  was  no  real  allegation  of  fraud 
in  the  pleading),  yet,  after  a  careful  examination  of  this  charge,  we 
think  that  the  charge  stated  the  law  correctly  as  the  case  was  tried  be- 
tween the  parties. 

The  other  error,  in  the  exclusion  of  the  evidence,  occurs  on  page 
86,  as  to  the  testimony  of  Louis  R.  DeVille.  Both  Dannemiller  and 
Leonard  testify  that  one  or  two  conversations  that  they  had  were  over 
the  telephone.  That  is,  Dannemiller  was  in  the  office  of  Dannemiller 
&  Sons  using  the  telephone  there,  and  Leonard  was  at  the  other  end  of 
the  line.  Both  agree  that  there  was  a  conversation,  and  disagree  as  to 
the  terms  of  that  conversation,  as  to  what  was  said  by  the  respective 
parties  to  the  conversation. 
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Louis  R.  DeVille  testifies  that  he  was  in  the  office  of  Dannemiller  & 
Sons,  and  we  think  he  identifies  that  telephone  conversation  with  suffi- 
cient certainty,  so  that  there  can  be  no  reasonable  doubt  -that  he  was 
present,  if  his  testimony  is  to  be  believed — that  he  was  present  in  the 
office  of  Dannemiller  &  Sons  at  the  time  that  Dannemiller  was  talking 
to  Leonard  over  the  telephone. 

Now  he  is  asked  to  testify  as  to  what  Dannemiller  said  into  the  tele- 
phone at  his  end  of  the  line.  Of  course,  he  could  not  hear,  and  he  does 
not  attempt  to  state  what  occurred  at  the  other  end  of  the  line,  nor  does 
he  attempt  to  repeat  what  Dannemillei*  said  had  occurred  at  the  other 
end  of  the  line.  But  the  attempt  is  made  to  show  by  him  what  Danne- 
miller said ;  and  the  oflfer  to  prove  by  him  is  that  Dannemiller  said  into 
the  telephone,  in  that  conversation,  that  ''this  note  is  to  be  endorsed  by 
you,  you  know  what  that  means — if  Tyler  does  not  pay  it,  you  must." 
Now  the  question  is  whether  that  testimony  is  competent  or  not;  and  if 
competent,  is  it  material. 

The  case  in  153d  Illinois,  page  262.  and  I  need  only  read  the  second 
paragraph  of  the  syllabus — says : 

"  It  is  not  error  to  permit  a  bystander  in  a  telephone  office  to  testify 
to  the  part  heard  by  him  of  a  conversation  by  telephone,  such  conversa- 
tion being  shown  aliunde  to  have  been  between  the  parties  to  a  suit,  and 
upon  the  subject-matter  thereof." 

Leonard  testifies  that  this  conversation  was  about  the  subject-matter 
of  the  suit.  Dannemiller  testifies  that  it  was  about  the  subject  of  the 
suit,  and  each  gives  his  version  of  that  conversation.  DeVille  testifies 
that  he  was  there,  and  heard  Dannemiller's  part  of*  it,  and  the  offer  is 
made  to  prove  by  him  what  Dannemiller  said.  We  think  that  on  the 
authority  of  this  Illinois  case,  and  upon  the  reason  of  the  matter,  that 
the  testimony  is  competent. 

By  way  of  illustration,  if  you  leave  out  the  connection  by  the  tele- 
phone line,  and  have  Dannemiller  and  Leonard  in  adjoining  rooms  so 
that  they  are  not  visible  to  each  other,  but  the  sound  of  their  voices 
could  be  heard  between  them,  and  have  DeVille  in  the  room  with  Danne- 
miller where  he  can  see  and  hear  Dannemiller,  but  cannot  see  or  hear 
Leonard,  and  you  have  Leonard  and  Dannemiller  admitting  that  they 
were  talking  to  each,  other  at  that  time,  and  DeVille  testifying  to  what 
Dannemiller  said,  we  think  that  would  simplify  the  matter  by  leaving 
out  the  telephone  connection,  clearly  DeVille's  testimony  tends  very 
strongly  to  corroborate  the  testimony  of  Dannemiller  as  to  what  that 
conversation  was.  Where  there  is  a  dispute  between  Dannemiller  and 
Leonard  as  to  what  was  said  there,  we  think  the  evidence  was  compe- 
tent. And  it  was  material ;  in  the  state  of  this  proof,  where  the  case 
turned  upon  whether  Dannemiller  told  the  truth,  or  whether  Leonard 
told  the  truth,  or  which  one  the  jury  would  believe,  we  think  that  it  was 
a  very  material  matter.  It  might  have  changed  the  verdict  in  this  case. 
Andy  for  the  error  in  the  exclusion  of  that  evidence,  and  for  no  other 
error,  the  judgment  of  the  court  of  common  pleas  is  reversed,  and  the 
cause  is  remand^  for  a  new  triaL 
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NOTES— CONSIDERATION— PRACTICE. 

[Defiance  Circuit  Court,  March  Term,  1896.] 

Day,  Price  and  Norris,  JJ. 

Hbnry  Suhr  V.  S.  W.  HOOVBIL 

1.  TUAI,  JUDGB  MAY  CRITICISE  Pl«BADINGS  IN  PrESBNCB  OF  THB  JURT. 

It  la  not  error  for  a  trial  judge,  upon  objection  to  the  introduction  of  evidence^ 
to  atate,  in  the  presence  of  the  jury,  that  the  allegationa  of  misrepresenta- 
tions and  fraud  are  not  sufficient  to  bar  recovery  or  sustain  the  admission 
of  evidence  and  to  allow  amendment.  The  criticism,  made  before  the  testi- 
mony  had  proceeded  to  any  length,  and  not  in  a  spirit  of  hostility,  was  not 
prejudicial  to  a  determination  of  the  case. 

2.  l/IMITING  COUNSBL  IN  ADDRBSSING  JURY.     WhBN  NOT  PRBJUDICIAZ,. 

Where  in  the  limit  put  by  the  trial  court  upon  the  field  that  may  be  covered  by- 
counsel  in  addressing  the  jury,  the  subject  of  comment  is  only  circumscribed 
by  the  horizon  of  the  case,  it  cannot  be  prejudicial. 

8.  System  op  Treating  Hernia.  Totai,  Paii^urb  of  Consideration  for  Notbs. 

The  subcutaneous  treatment  of  hernia,  with  an  ordinary  h^odermic  syringe,. 

is  not  a  new  or  novel  method  of  treating  that  affliction,  and  promissory  notes 

given  for  the  sole  control  over  territory  and  the  exclusive  right  to  use  such 

system,  are  utterly  without  consideration. 

4.  One  who  has  Knowledge  of  Pretended  Consideration  not  an  Inno- 
cent Hou>ER. 
One  who  had  knowledge  of  the  pretended  consideration,  though  he  acquired 
the  notes  before  maturity,  is  not  an  innocent  holder  and  cannot  enforce  pay- 
ment. 

Error  to  the  Court  of  Common  Pleas  of  Defiance  county. 

Norris,  J. 

The  defendant  in  error  was  the  plaintiff  below,  and  commenced  hi& 
action  to  recover  on  two  promissory  notes  executed  by  the  plaintiff"  in 
error,  to  one  W.  F.  Place,  or  bearer ;  one  for  $250,  due  four  months  after 
date,  and  one  for  $225,  due  six  months  after  date,  each  dated  April  2, 
1896,  and  bearing  interest  at  six  per  cent,  per  annum.  And  he  filed  his 
petition  in  the  trial  court  founded  upon  these  evidences  of  indebtedness. 

To  this  petition  defendant  filed  his  answer  and  amendment  thereto, 
and  denies  each  allegation  of  the  petition,  and  as  a  further  defense  to 
plaintiff's  action,  he  says  that  his  signatures  to  said  notes  were  obtained 
by  misrepresentation  made  to  him  and  by  fraud  practiced  upon  him  by 
Place,  the  payee,  and  Hoover,  the  present  holder  and  plaintiff"  in  this 
case.  That  they  represented  to  him  that  they  owned  certain  secrets  use- 
ful in  the  treatment  of  hernia,  and  that  if  defendant  Suhr  and  one 
Charles  Hubbard  would  execute  their  notes  for  $675,  they  would  sell 
them  the  exclusive  right  to  use  said  treatment  in  Defiance  and  Henry 
counties,  and  would  furnish  them,  free  of  charge  for  one  year,  a  certain 
medicine  used  in  the  treatment  of  hernia,  of  which  medicine  Place  was 
the  sole  manufacturer  and  owner,  and  would  furnish  full  printed  instruc- 
tions fully  informing  them  as  to  how  said  system  of  treatment  should  be 
practiced ;  and  after  the  expiration  of  one  year,  furnish  them  with  said 
medicine  at  the  price  of  $8  per  fluid  ounce.  Hubbard  was  a  practicing 
physician,  and  upon  these  representations  and  promises,  and  upon-  the 
representations  made  by  Hoover  and  Place  that  under  this  system  of 
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treatment  and  by  the  use  of  this  medicine,  there  would  be  no  cutting,  no 
pain,  no  danger  to  life,  no  detention  from  usual  occupation,  that  after 
cure  there  would  be  no  necessity  to  use  a  truss,  and  that  the  cure  would 
be  radical  and  complete — upon  these  representations  and  promises  made 
by  Hoover  and  Place,  and  relying  upon  them,  defendant  Suhr  and  said 
Hubbard  signed  a  contract  which,  in  substance,  embraced  these  provi- 
sions in  its  terms,  and  that  in  compliance  with  said  contract,  and  relying 
upon  said  representations,  defendant  executed  the  notes  set  out  in  the 
petition. 

Defendant  says,  that  all  these  representations  were  false ;  that  said 
system  of  treatment  is  very  painful  and  attended  with  great  danger  to 
Ufe ;  that  said  system  of  treatment  did  detain  the  patients  from  their 
occupation,  and  did  not  effect  the  cure  of  hernia.  In  short,  that  the 
said  representations  were  false ;  that  said  treatment  was  without  value, 
all  of  which  Hoover,  who,  defendant  alleges,  was  a  party  to  the  conspir- 
acy to  defraud  him  and  i)rocure  said  notes,  and  said  Place  well  knew, 
and  of  which  he  was  ignorant,  and  upon  the  truth  of  which  he  relied, 
and  that  hence  his  notes  upon  which  plaintiff  seeks  to  recover,  were 
without  any  consideration,  all  of  which  plaintiff  knew  when  he  took 
the  notes,  and  that  to  suffer  the  plaintiff  to  collect  the  same  would  be 
a  fraud  upon  his  rights. 

To  these  averments  of  defendant's  answer  and  amendment,  plaintiff 
replies  and  makes  general  denial,  and  avers  that  he  bought  these  notes 
before  maturity  for  value  and  without  notice  of  the  infirmities  alleged  in 
the  answer. 

The  issues  thus  made  up  were  submitted  to  a  jury  in  the  common 
pleas  court  of  this  county,  which  resulted  in  a  verdict  for  the  plaintiff. 
Defendant's  motion  for  new  trial  was  not  allowed.  Judgment  was 
entered  upon  the  verdict,  a  bill  of  exceptions  was  taken  to  the  proceed- 
ings of  the  court  below,  and  error  is  here  prosecuted  to  obtain  reversal. 

The  reasons  assigned  for  reversal,  embodied  in  the  motion  for  a  new 
trial  and  in  the  petition  in  error,  are : 

"That  the  verdict  is  against  the  weight  of  the  evidence  and  contrary 
to  the  law  of  the  case. 

"Error  in  admitting  evidence  over  defendant's  objection  and  in  the 
exclusion  of  evidence  offered  by  the  defendant. 

"Error  in  the  charge  to  the  jury. 

**  Error  in  overruling  the  motion  for  a  new  trial.** 

And  the  defendant  also  complains  that  the  trial  court  abused  its 
discretion  in  certain  criticisms  of  the  answer  made  in  presence  of  the 
jury ;  and  it  erred  in  refusing  to  allow  defendant's  counsel  to  address  the 
jury  upon  evidence  other  than  such  as  bore  upon  the  failure  of  considera- 
tion pleaded  in  the  answer. 

The  court,  upon  objection  being  made  to  the  introduction  of  testi- 
mony sustaining  the  matters  and  things  pleaded  in  defendant's  answer, 
by  way  of  substantive  defense,  refused  to  allow  the  case  to  proceed  upon 
the  pleading  as  it  then  stood,  and  remarked,  in  substance,  that  the 
allegations  of  the  answer  as  to  misrepresentations  and  fraud  as  therein 
pleaded  were  not  sufficient  to  bar  a  recovery  or  to  sustain  the  admission 
of  evidence.    And  this  in  the  presence  of  the  jury. 

These  remarks  of  the  trial  judge  were  criticisms  of  this  pleading ; 
they  were  made  before  the  testimony  had  proceeded  to  anj  length,  at 
least  upon  defendant's  case.  They  did  not  go  to  the  merits  of  the  con- 
troversy, and  were  not  in  a  spirit  of  hostility  to  the  defendant  or  his 
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cause,  and  so  far  as  we  can  see,  in  no  wise  were  to  his  prejudice  in  the 
determination  of  the  case.  The  court  promptly  allowed  amendment. 
We  see  in  this  objection  no  serious  cause  to  differ  with  the  court  below. 

As  to  the  limit  put  by  the  trial  court  upon  the  field  that  might  be 
covered  by  defendant's  counsel  in  their  address  to  the  jury,  we  see  in  this 
nothing  prejudicial,  because  by  it  the  subject  of  comment  was  only  cir- 
cumscribed by  the  horizon  of  the  case.  The  proposition,  not  only  of 
failure,  but  entire  want  of  consideration  for  the  notes  in  suit,  as  pleaded 
in  the  answer  and  amendment,  was  a  theme  upon  which  counsel,  if  they 
saw  fit,  could  point  a  moral  or  adorn  a  tale  to  their  heart's  content. 
And  nothing  is  revealed  by  the  record  that  would  indicate  that  counsel 
wrapped  their  faces  in  their  mantels,  or  at  all  retired  from  the  combat. 

We  have  read  this  record  very  carefully,  every  word  of  it,  and 
we  have  failed  to  find  error  in  the  admission  or  rejection  of  evidence. 

And  now  coming  to  the  objection  that  the  verdict  is  not  sustained 
by,  but  is  contrary  to  the  weight  of  the  evidence,  and  is  against  the  law 
of  the  case.  This  assignment  of  err6r  brings  up  in  review  everything 
upon  which  Mr.  Hoover's  rij<ht  of  recovery  is  grounded.  It  directs  the 
attention  of  this  court  to  the  consideration  of  the  notes  upon  which 
recovery  is  sought,  and  challenges  the  construction  of  the  contract, 
which  recites  the  reasons,  and  values,  and  the  considerations  for  which 
the  notes  were  given.  The  contract  is  in  evidence,  and  upon  it  depends 
this  case.  The  contract  is  a  pretty  skillful  piece  of  fine  printing.  The 
Wilcox  Hernia  Co.  was  a  concern  located  at  Binghampton,  New  York — 
so  says  the  contract,  I  quote  from  it,  "and  W.  F.  Place  was  the  owner" — 
Place,  as  such,  was  the  owner  of  certain  useful  secrets  in  the  treat- 
ment of  hernia  or  rupture,  and  he  was  the  sole  manufacturer  of  a 
certain  remedy  used  in  and  about  this  treatment  of  that  complaint.  Suhr. 
this  defendant,  and  Hu>>bard,  were  desirous  of  purchasing  the  exclusive 
right  to  use  this  treatment,  and  in  consideration  of  $675,  part  of  which  is 
evidenced  by  the  notes  in  suit.  Place,  astheownerof  the  Wilcox  Hernia  Co., 
agrees  to  grant,  bargain,  sell  and  convey  to  defendant,  Hubbard,  the  exclu- 
sive right  to  use  this  treatment  in  Defiance  and  Henry  counties.  That 
is  the  contract.  As  an  incident  and  condition  of  this  agreement,  the 
Hernia  Co.  agrees  to  furnish  the  defendant  and  Hubbard  with  full 
printed  instructions  for  practicing  this  system,  and  without  charge  agrees 
to  furnish  for  the  period  of  one  year,  whatever  of  this  medicine  might 
be  required  in  the  treatment  of  cases.  And  will,  says  the  contract, 
after  three  years,  furnish  the  medicine  or  fluid  at  $3.00  per  fluid  ounce, 
and  will  not  furnish  the  fluid  to  anyone  else  in  this  territory,  nor  prac- 
tice said  system  of  cure  in  these  counties.  And  as  a  further  considera- 
tion, and  for  this,  the  second  parties  agree  to  practice  the  system  and  use 
the  fluid  only  in  those  counties,  and  agree  to  use  diligence  and  care  in 
the  treatment  of  cases,  and  further  agree — not  to  pay  any  more  money — 
but  to  execute  their  notes,  upon  the  delivery  of  the  contract,  as  the  evi- 
dence of  the  purchase  price  which  the^^  agree  to  pay,  for  the  exclusive 
privilege  of  practicing  the  system  of  treatment  in  these  counties. 

Now,  what  did  this  defendant  and  Hubbard  buy  with  this  $675? 
They  bought  no  secret,  for  no  secret  was  ever  revealed  to  them.  Not  a 
year's  suppiy  of  medicine,  for  that  was  not  the  system  of  treatment,  but 
a  mere  incident  of  the  system  of  treatment.  For  the  gratis  medicine 
they  were  to  use  diligence  and  care  in  the  practice  of  the  system,  and 
make  a  market  for  fluid  at  $8.00  per  ounce ;  and  were  to  execute  their 
notes  as  evidence  of  the  full  purchase  price  agreed  in  the  contract,  for 
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the  right  given  to  exclude  others  from  alleviating,  by  the  same  system, 
the  sufferings  of  their  kind,  and  not  for  the  payment  of  the  notes,  but 
for  the  purpose  of  these  latter  stipulations,  they  give  a  bond  of  $1,000. 

They  got  for  their  $675,  what  was  represented  to  them,  and  what  is 
solemnly  declared  in  the  contract  to.  be  a  valuable  and  a  secret  and  an 
exclusive  method  of  cure,  in  the  mysteries  of  which  they  were  to  be 
initiated,  and  in  the  practice  of  which  they  were  to  be  educated,  and 
made  wise  by  the  full  printed  instructions  of  the  Wilcox  Hernia  Co. 
And  the  contract  pretends  to  give  them  the  sole  control  over  the  terri- 
tory, and  the  exclusive  right  to  use  the  system  therein. 

Now,  of  what  did  the  system  for  which  they  agreed  to  pay  $675 
consist?  It  consisted  of  subcutaneous  treatment  of  hernia,  with  an 
ordinary  hypodermic  syringe,  and  of  nothing  else.  Was  it  a  novel 
method  of  treating  that  affliction?  No,  it  was  nearly  as  old  as  the 
Caesarean  birth.  Was  it  secret  ?  Far  from  it ;  a  physician  who  knows 
not  of  it  is  away  outside  of  the  most  venerable  upon  surgery  and  special- 
ties. Is  it  patented?  No.  What  right,  exclusive  or  otherwise,  was 
acquired  by  this  purchase  to  practice  this  system  of  treating  rupture  f 
No  right.  By  what  authority  could  the  Wilcox  Hernia  Company,  of 
Binghampton,  N.  Y.,  vouchsafe  to  defendant  or  to  Hubbard  the  exclu- 
sive right  to  do  these  thfngs  in  Defiance  and  Henry  counties,  Ohio  ? 
.By  no  authority  whatever.  What,  then,  was  bought  with  this  $676? 
Nothing,  not  a  thing  in  the  world.  And  even  if  it  were  that  which 
could  be  parted  with,  the  record  shows  that  defendant  and  his  colleague 
received  no  printed  instructions,  and  no  formula. 

At  the  time  this  contract  was  signed  and  these  notes  were  given 
Hoover  was  in  the  hernia  combination  himself.  His  office  appeared  to 
have  been  the  headquarters  of  Place,  as  it  was  of  Allen  and  Griffin,  and 
others  who  were  engaged  in  the  practice  of  this  system,  or  were  lay 
members  of  a  syndicate,  the  object  of  which  was.  to  push  the  method. 

Hoover  had  bought  territory  of  Place  three  months  before  the  date 
of  these  notes.  They,  Hoover,  Allen  and  Griffin  and  others,  were  all 
present  when  this  deal  was  made.  Hoover  knew  all  about  the  con- 
sideration of  these  notes;  he  knew  all  about  this  Hernia- Wilcox 
combination.  He  says  the  system  was  not  new,  was  not  pat- 
ented, was  not  a  secret.  Of  the  fluid,  the  formula  of  which  he  swears 
he  knew  and  refused  to  give  from  the  witness  stand,  he  don't  say  it  is 
new  or  the  best,  but  merely  designates  it  as  pretty  good  fluid.  And  with 
all  this  knowledge  of  this  transaction  from  its  very  inception,  standing 
as  he  did  as  godfather  to  it,  how  could  he  be  an  innocent  holder  of  these 
notes?  He  surely  could  not,  and  we  so  find.  The  notes  were  without 
consideration,  and  he  knew  it  when  he  acquired  them.  This  being  the 
case,  we  find  that  the  verdict  is  not  supported  by  the  weight  of  the  evi- 
dence, but  is  contrary  to  the  evidence,  and  against  the  law  of  the  case. 

And  in  the  face  of  the  contract  as  we  have  considered  it,  we  find 
that  the  charge  of  the  court,  which  is  otherwise  full  and  complete,  in  so 
far  as  the  jury  were  instructed  that  this  contract  imputed  a  consideration 
for  the  existence  of  these  notes,  was  misleading. 

The  judgment  is  therefore  reversed  and  a  new  trial  is  granted  at 
costs  of  defendant  in  error,  and  the  case  is  remanded  to  the  common 
pleas  for  execution,  and  for  farther  proceedings. 

/okn  W.  Slough  and  B.  B.  Kingsbury^  for  plaintiff  in  error* 

C  A.  Bawerscx,  for  defendant  in  error. 
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MECHANIC'S  LIEN  LAW. 

[Hamilton  Circuit  Court,  January  Term,  1898.] 
Coz,  Smith  and  Swing,  JJ. 

Bm.ir  Brick  Co.  v.  Gustav  Waltz  et  au 

^^«.icSR  Law  sTox  in  Porcb. 

The  act  of  April  13,  1894,  91  O.  L.,  135,  to  amend  the  mechanic's  Uea  law  be- 
ing unconstitutional  and  void,  was  not  effective  to  repeal  the  law  ia  force  at 
the  time  of  its  passage. 

Apiical  from  the  Court  of  Common  Pleas  of  Hamilton  conntj. 

Wh.\?e  the  mechanic's  lien  law  of  Ohio,  enacted  in  1894,  was  in 
force,  WhU).  et  al.  took  the  contract  for  the  erection  of  a  building  for 
George  C.  Schneider,  and  while  the  work  was  in  progress  the  J.  M.  Blair 
Brick  Con^p^nj  (who  had  obtained  judgment  for  $471.15  against  Waltz 
et  al.  for  brick  used  in  another  building),  filed  a  creditor's  bill  against 
Waltz  et  al.,  based  on  said  judgment,  and  subsequently  made  the  owner, 
Schneider,  a  party  defendant.  A  number  of  sub-contractors  also  became 
parties  defendant. 
Swing,  J. 

A  decree  should  b^  entered  in  this  case  finding  no  equity  in  favor 
of  the  plaintiff,  but  findin;^  the  defendants  entitled  pro  rata  to  the  fund 
brought  into  court  by  Schneider;  McCammon  &  Co.  to  share  with  the 
others,  provided  they  complied  with  the  law.  This  decision  is  made  on 
the  authority  of  the  case  of  Whitney  v.  Gile  et  al.,  8  Ohio  Circ.  Dec., 
450. 

Forak^r^  Ovicaliy  Granger  &  Prior,  for  plaintiff. 

Ed.  M,  Span genberg,  John  /.  Gasser^  Chas.J.  Hunt  and  Wm.  Hart- 
ley Piigh^  for  defendants. 


JURISDICTION— NEGLIGENCE. 

[Delaware  Circnit  Court,  June  Term,  1898.] 

Adams,  Douglass  and  Smyser,  JJ. 

B.  AND  O.  Raii^road  Co.  v.  McPbbk  m  ku 

1.  PoRBiGN  Raii^road  Company  may  bb  Subd  as  Co-Dbfbndamt— JURismcnoN'. 

Under  sec.  5038,  Rev.  Stat,  which  furnishes  authority  for  bringing  a  defendant 
foreign  to  the  jurisdiction,  in  which  suit  is  brought  into  coiut,  a  rsilway 
company,  as  co-defendant,  may  be  served  with  summons  though  its  line  of 
railway  is  not  within  the  county  where  suit  is  brought 

2.  NbGUGENCB  of  THB  DBFBNOANT,  and  that  it  CaUSBD  THB  iNfURT,  MUST  U 
MADE  TO  APPBAR. 

Averments  that  defendant  railway  company  was  runnine  an  irregular  excnrtioa 
train,  at  great  speed,  omitting  to  fpvt  signal  by  bell  or  whistle,  and  not  on 
time  fixed  for  trains  to  pass  uie  point  where  the  accident  occurred,  and  that 
there  was  no  sign  post  to  warn  travelers  to  look  out  for  appioaching  trdas, 
and  "  that  by  reason  of  the  premises  the  said  plaintiff  could  not  have  avoided 
the  accident  and  injury,  ••  without  averments  of  negligence  in  respect  to  atn 
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of  these  facts'  separately,  or  any  averment  of  the  ultimate  fact  of  negligence 
taken  from  the  facts  collectively,  is  not  a  sufficient  predicate  for  a  recovery  on 
the  ground  of  negligence.  The  averment  that  by  reason  of  the  premises 
plaintiff  could  not  have  avoided  the  accident  is  simply  equivalent  to  allegin|r 
that  plaintiff  was  without  fault,  while  to  enable  plaintiff  to  Recover  the  negli- 
gence of  the  defendant,  and  that  it  was  the  proximate  cause  of  the  injury, 
must  be  made  to  appear. 

3  coukt  may  dlrbct  a  verdict  if  pl^intlff  was  guii^ty  of  contributory 
Nkguobnce. 

It  is  proper  for  the  trial  court,  notwithstanding  the  neglect  of  the  railroad 
companies  as  above  stated,  to  direct  a  verdict  for  the  defendant  when  it 
appears  that  plaintiff  was  guilty  of  contributory,  negligence,  as  approaching 
and  attempting  to  cross  the  railway  without  the  exercise  of  ordinary  care, 
such  as  would  defeat  his  recovery. 

4.  Parties  have  a  Right  to  ^ave  Materiai«  Interrogatories  Answered 
Fairi^y. 

Where  special  interrogatories  are  propounded,  and  to  one  of  the  questions, 
vital  to  the  case,  the  jury  returned  the  answer  **  doubtful/*  it  is  error  for  the 
court  to  refuse  to  direct  the  jury  to  retire  and  answer  the  interrogatory.  The 
parlies  have  a  right  to  have  such  question  answered  one  way  or  the  other, 

Smyser,  J. 

The  Baltimore  and  Ohio  Railroad  Company  prosecutes  error  in  this 
court  to  reverse  a  judgment  recovered  against  it  and  the  defendant. 
The  Columbus,  Hocking  Valley  and  Toledo  Railroad  Company,  in  the 
court  of  common  pleas  of  this  county. 

McPeek  filed  his  petition  in  that  court  against  the  Baltimore  &  Ohio 
and  the  Hoclcing  Valley  Railroad  companies,  claiming  damages  against 
ihem  jointly,  for  injuries  sustained  by  reason  of  a  collision  with  a  certain 
train  runnings  on  the  track  of  the  Hocking  Valley  Railroad  Company. 
The  railroad  companies  answered  separately  to  this  petition,  and  to  these 
answers  replies  were  filed.  The  case  was  tried  to  the  jury  upon  the 
i>sues  presented  by  these  pleadings,  and  a  verdict  was  returned  in  favor 
ot  McPeek  against  both  companies.  Motions  for  a  new  trial  were  inter- 
posed, overruled,  and  exceptions  taken,  and  a  bill  of  exceptions  embody-, 
ing  all  the  evidence  was  likewise  taken,  and  is  before  the  court. 
Numerous  errors  are  assigned  in  the  petition  in  error,  twelve  in  number. 
The  Hocking  Valley  Railroad  Company,  the  defendant  in  error,  files  a 
cross-petition  in  error,  assigning  the  same  errors  as  the  petition  in  error,  * 
except  perhaps  one,  and  for  all  purposes  we  will  consider  alone  the  peti- 
tion in  error. 

The  first  error  assigned  and  urged  upon  the  attention  of  the  court 
by  the  Baltimore  and  Ohio  Railroad  Company  is  the  action  of  the  com- 
mon pleas  court  in  overruling  its  motion  to  quash  the  service  of  summons. 
The  summons  was  served  on  the  Baltimore  and  Ohio  Railroad  Company 
in  Franklin  county,  Ohio.    The  motion  is  as  follows : 

"  Now  come  the  defendant  herein.  The  Baltimore  and  Ohio  Railroad 
Co.,  for  the  purpose  of  filing  this  motion,  and  for  no  other  purpose  what- 
ever, and  he  shows  to  the  court  that  this  defendant  corporation  is  not 
situated  in  Delaware  county,  Ohio,  nor  is  its  principal  office  or  place  of 
business  located  in  said  county ;  and.  that  no  part  of  its  line  of  road 'is 
located  into  or  through  said  county,  and  there  is  no  property  of  or  debts 
owing  to  this  defendant  in  said  Delaware  county,  and  that  it  is  not  found 
therein.  And  this  action  is  therefore  improperly  brought  in  the  said 
county  of  Delaware,  and  there  is  no  authority  for  issuing  summons 
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herein  to  the  sheriff  of  Frauklin  county,  Ohio,  and  that  there  has  been 
no  legal  service  of  the  same  upon  the  defendant.  This  defendant,  there- 
fore, moves  that  said  summons  and  the  service  thereof  be  quashed." 

This  motion  is  duly  verified  by  affidavit. 

The  correctness  of  the  holding  of  the  common  pleas  court  involves 
the  consideration  of  sec.  6027, 6031,  5085,  Rev.  Stat. 

The  plaintiff  in  error  contends  that  under  sec.  6027,  it  can  not  be 
sued  in  Delaware  county.    That  section  provides  as  follows : 

**  An  action  against  the  owner  or  lessee  of  a  line  of  mail  stages,  or 
other  coaches,  for  an  injqry  to  person  and  property  upon  the  road  or  line, 
or  upon  a  liability  as  carrier,  and  an  action  against  a  railroad  company, 
may  be  brought  in  any  county  through  or  into  which  such  road  or  line 


The  motion  and  the  affidavit  in  support  thereof,  standing  alone, 
would  not  warrant  the  action  of  the  court  in  holding  the  service  good. 

The  petition,  however,  charges  a  jojnt  liability  upon  the  Baltimore 
&  Ohio  Railroad  Co.,  and  the  Columbus,  Hocking  Valley  &  Toledo  Co., 
and  alleges  that  the  Hocking  Valley  owned  the  road  on  which  the  acci- 
dent complained  of  occurred,  and  alleges  that  •*  it  was  in  Delaware 
county."  Now,  under  sec.  6027,  the  venue  against  the  Hocking  Valley 
is  properly  laid  in  Delaware  county.  The  common  pleas  court  clearly 
had  jurisdiction  of  the  subject-matter,  and  the  jurisdiction  of  the  Hock- 
ing Valley  being  beyond  question,  the  common  pleas  court  might  possi- 
bly, by  reason  of  that  fact,  have  jurisdiction  over  the  Baltimore  &  Ohio 
Railroad  Co.,  even  though  the  Baltimore  &  Ohio  did  not  own  or  operate 
the  road  in  question,  and  owned  and  held  no  property  in  Delaware 
county. 

Section  6081  provides  that  every  other  action  must  be  l^rought  in  the 
county  in  which  the  defendant  reaides  or  may  be  summoned,  etc.  But 
this  section  may  or  may  not  govern  as  to  venue,  depending  entirely  upon 
the  case  properly  made. 

The  petition  avers  a  joint  liability  against  both  companies.  The 
jurisdiction  of  the  common  pleas  court  over  the  Hocking  Valley  is  con- 
ceded. That  railroad  compani'^s  may  be  jointly  liable,  we  think,  is  be- 
yond question.  20  N.  Y.,  492:.  84  Am.,  49.  It  is  not  the  office  or  func- 
tion of  the  motion  to  quash  the  service,  to  attempt  to  dispute  the  aver- 
ments in  the  petition  as  to  the  cause  of  action  set  forth  in  the  petition, 
and,  if  ihis  be  true,  we  must  look  to  the  statute  for  authority  to  serve 
the  Baltimore  &  Ohio  with  summons.  It  can  scarcely  be  contended  that 
if  McPeek  had  a  cause  of  action  against  the  two  railroad  companies 
jointly,  that  he  would  be  compelled  to  seek  redress  by  separate  actions 
against  them,  in  separate  and  distinct  forums.  We  think  sec.  6038  fur- 
nishes the  authority  for  bringing  a  defendant,  foreign  to  the  jurisdiction 
in  which  the  suit  is  brought,  into  court.    That  ?%ection  provides : 

"  When  the  action  is  rightly  brought  in  any  county  according  to  the 
provisions  of  chapter  five  of  this  division,  a  summons  may  be  issued  to 
any  other  county,  against  one  or  more  of  the  defendants  at  the  plaintiff's 
request,  etc." 

It  will  be  observed  that  this  can  be  done  when  the  action  is  rightly 
brought,  and  it  the  action  is  rightly  brought  in  Delaware  cotmty  s^nst 
the  Hocking  Valley,  and  the  petition  avers  a  joint  liability,  as  it  does  in 
this  case,  the  common  pleas  court  would  acquire  by  the  summons  issued 
to  the  foreign  county,  as  complete  jurisdiction  over  the  Baltimore  ft 
Ohio,  as  if  that  companv  owned  and  operated  the  ro»*d-bed  in  DHawarf 
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county  on  which  the  accident  occurred.  We  cite  Allen  v.  Miller,  11 
O.  S.,  374 ;  Drea  v.  Carrington,  82  O.  S.,  695,  in  support  of  our  views  in 
this  respect.    The  syllabus  in  Allen  v.  Miller,  supra,  is  as  follows  : 

'*  In  order  to  give  the  court  of  common  pleas  jurisdiction  in  an  action 
against  a  defendant,  resident  and  served  with  process  in  another  county 
than  that  in  which  the  suit  is  brought,  under  sees.  63  and  58  of  the  code, 
the  other  defendant  or  defendants  resident  or  served  with  process  in  the 
county  in  which  the  suit  is  brought,  must  have  a  real  and  substantial  in- 
terest in  the  subject  of  the  action  adverse  to  the  plaintiff,  and  against 
whom  substantial  relief  is  sought." 

Drea  v.  Carrington,  supra,  was  an  action  to  recover  damages  under 
the  act  requiring  compensation  for  causing  the  death  by  wrongful  act, 
etc.  The  action  was  begun  in  Cuyahoga  county.  Cunningham  was 
served  in  Cuyahoga  county,  and  Carrington  and  Casey,  codefendants, 
were  not  found  and  served  in  Cuyahoga  county,  but  were  served  in  Lucas 
county.  The  court  held  that  Cunningham,  Carrington  and  Casey  were 
properly  joined  as  defendants.  The  third  paragraph  of  the  syllabus  is 
as  follows : 

*'  Where  the  allegations  of  the  petition  upon  its  face  make  a  case  in 
which  all  of  the  defendants  are  rightfully  joined,  and  service  is  made  on 
one  or  more  in  the  county  where  suit  is  brought,  and  on  the  others  in 
another  county,  the  question  of  the  jurisdiction  of  the  court  over  the 
persons  of  the  defendants  served  in  such  other  county,  must  be  raise(J 
by  answer,  under  sections  87  and  89  of  the  civil  code." 

The  question  of  joint  liability  on  the  part  of  these  two  railroad  com- 
panies could  not  be  raised  by  motion,  and  the  allegations  of  the  petition 
in  that  respect  must  be  taken  as  true,  and  if  so,  the  sections  of  the  stat- 
utes, and  the  authority  cited,  would  confer  complete  jurisdiction  on  the 
common  pleas  court.  The  motion  to  quash  the  service  of  the  Baltimore 
&  Ohio,  was,  therefore,  properly  overruled.  If  it  should  turn  out,  how- 
ever, on  the  trial,  that  the  Hocking  Valley  was  not  liable,  the  common 
pleas  of  Delaware  county  would  possibly  have  no  jurisdiction  to  render  a 
judgment  against  the  Baltimore  &  Ohio.  This  jurisdiction  could  only  be 
acquired  in  the  manner  already  indicated,  and  depending  upon  the  fact 
of  the  Hocking  Valley  being  rightfully  sued.  The  cases  already  cited, 
are  conclusive  upon  this  proposition. 

The  second  error  urged  upon  the  court  is  that  the  petition  does  not 
state  a  cause  of  action.    The  petition  is  as  follows  : 

"  George  M.  McPefek  alleges  that  the  defendant,  The  Columbus, 
Hocking  Valley  &  Toledo  Railroad  Co.,  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Ohio,  and,  on  the  7th  day  of  February,  A. 
D.  1898,  owned  and  operated  a  certain  railway,  known  as  the  Columbus, 
Hocking  Valley  &  Toledo  Railroad,  from  Columbus,  Ohio,  through  said 
county  of  Delaware,  to  Toledo,  Ohio,  with  the  tracks,  cars,  locomotives 
and  the  appurtenances  thereto  belonging,  and  was  engaged  in  the  busi- 
ness of  carrying  passengers  over  the  same  for  hire  and  reward. 

"Plaintiff  further  says  that  the  defendant,  The  Baltimore  and  Ohio 
Railroad  Co.,  is  a  corporation  duly  organized  under  the  laws  of  the  state 
of  Maryland.  Plaintiff  further  says  that  on  the  7th  day  of  February,  A. 
D.  1898,  the  said  defendants  were  jointly  running  and  operating  over  the 
road  of  the  first  named  defendant  an  excursion  train  consisting  of  a  loco- 
motive and  several  passenger  cars,  the  property  of  said  second  named 
defendant,  and  said  excursion  train  was  run  and  operated  by  the 
employees  and  agents  of  the  said  The  C.  H.  V.  &  T.  R.  R.  Co.,  and  the  B. 
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&  O.  R.  R.  Co.,  jointly,  and  over  the  road  of  said  first  named  defendant 
as  aforesaid.  Plaintift  further  says  that  on  said  7th  day  of  February,  A. 
D.  1893,  at  about  the  hotu-  of  9  o'clock  and  thirty  minutes  A.  M-,  he, 
together  with  his  brother,  James  McPeek,  was  traveling  in  a  buggy 
drawn  by  one  horse  upon  the  public  highway  leading  from  the  village  of 
Bellpoint  in  said  county  of  Delaware,  to  the  city  of  Delaware,  which 
crosses  said  railroad  track  near  the  city  of  Delaware,  and  while  in  the 
act  of  crossing  the  railroad  track  of  said  defendant,  TheC.  H.  V.  &  T.  R. 
R.  Co.,  he  was  struck  by  the  locomotive  of  said  defendant.  The  B.  &  0. 
R.  R.  Co.,  run  by  said  defendants  jointly  as  aforesaid,  and  thrown  from 
his  buggy,  and  without  any  fault  on  his  part  was  seriously  and  perma- 
nently injured  as  follows:  He  was  greatly  bruised  about  his  back, shoulders 
and  neck.  The  muscles  and  the  ligaments  of  his  back  were  torn  and 
stretched,  and  by  reason  thereof,  his  spine  was  injured,  weakened,  and 
curvature  of  the  spine  produced,  and  further  the  drum  oi  his  right  ear 
and  the  parts  of  the  same  have  become  thickened,  and  by  reason  thereof, 
he  has  become  almost  entirely  deaf  in  said  ear.  He  further  says  that 
the  train  causing  the  accident,  being  the  excursion  train  above  men- 
tioned,  was  an  irregular  train,  and  in  approaching  said  crossing  was  run 
with  great  speed,  and  omitted  to  give  any  signal  by  bell  or  wh^e  of  its 
approach,  and  was  not  running  upon  any  time  fixed  for  trains  passing 
that  point ;  that  the  said  plaintiff  knew  the  time  for  trains,  and  knew 
that  none  were  then  due  at  that  place,  and  relied  upon  that  fact  in  part 
for  safety.  Plaintiff  further  says  that  the  approach  on  said  highway  from 
the  west,  being  the  direction  from  which  he  was  coming,  is  and  was 
obscured  by  buildings  so  that  persons  traveling  along  the  same  cannot 
see  or  hear  the  trains  on  the  railroad  approaching  the  crossing  until  the 
trains  are  near  the  crossing.  And  he  further  avers  that  there  was  no 
sign-post  at  said  crossing  warning  travelers  to  look  out  for  the  approach 
of  trains.  That  by  reason  of  the  premises,  the  said  plaintiff  could  not 
hive  avoided  the  accident  and  injury  by  the  exercise  of  ordinary  care, 
'r.iat  by  reason  of  said  injuries,  the  said  plaintiff  was  sick,  and  greatly 
suffered  for  the  period  of  three  months  and  more,  and  has  been  perma- 
nently injured  and  disabled  from  performing  work  and  labor,  and  has 

necessarily  expended  for  physician's  and  other  services  the  sum  of  $ 

in  all,  to  his  damage  in  the  sum  of  twenty  thousand  dollars  (|20,000)." 

The  gist  of  the  plaintiff's  action  is  the  negligence  of  these  companies 
in  operating  the  train  named  in  the  petition.  A  mere  inspection,  the 
most  casual  reading  of  this  petition,  will  exclude  every  other  theory  of 
liability. 

Now,  what  constitutes  a  good  petition  for  damages  on  account  of,  or 
by  reason  of,  negligence  ?  The  facts  constituting  the  negligence  com- 
plained of  must  be  set  forth  so  that  the  ultimate  fact  of  negligence  shall 
clearly  appear  from  the  complaint.  Negligence  must  in  some  manner 
appear  from  the  complaint.  It  is  absolutely  essential  to  allege  what  it  is 
necessary  to  prove,  to  authorize  recovery. 

Does  this  petition  meet  this  requirement  ?  Bliss  in  his  work  on  Code 
Pleading,  sec.  210,  says: 

"The  facts  which  are  but  the  logical  conclusion '{rom  other  facts 
which  must  be  stated,  and  the  facts  from  which  they  are  inferred  are  bat 
evidence,  not  to  be  pleaded.  But  a  conclusion  of  law  is  not  a  statement 
of  fact — ^ia  not  a  pleading.  It  may  not  be  possible  to  formulate  a  defini- 
tion or  statement  that  shall  fully  describe  what  is  meant  by  a  condusion 
of  law,  as  to  distinguish  it  from  the  ultimate  fact." 
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In  sec.  210 :  "On  the  other  hand,  a  general  allegation  ot  negligence 
is  allowed ;  the  negligence  is  the  ultimate  fact  to  be  pleaded,  and  it  is  not 
a  legal  conclusion,  as,  that  *the  defendant,  by,'  etc.,  'did  run  and  manage 
one  of  their  cars  in  such  a  grossly  careless,  and  negligent  manner  that, 
etc.,  or,  the  defendant,  'whilst  running  their  locomotive  with,'  etc.,  'neg- 
ligently struck,'  etc.**    The  law  draws  the  conclusion  in  both  cases. 

And  again,  in  the  same  section :  "But  on  the  other  hand,  negligence 
is  not  a  term  given  by  the  law  to  certain  conduct,  but  forms  part  oi  the 
act  from  which  an  injury  has  arisen.  Negligence  is  the  absence  of  care 
in  doing  an  act;  it  is  not  the  result  of  such  absence,  but  the  absence." 

The  averments  in  the  case  are,  he  further  says,  that  the  train  cans* 
ing  the  accident,  being  the  excursion  train  above  mentioned,  was  an 
irregular  train,  and  i^  approaching  said  crossing  was  run  with  great 
speed,  and  omitted  to  give  any  signal  by  bell  or  whistle  of  its  approach, 
and  was  not  running  upon  any  time  fixed  for  trains  passing  that  point. 
And  he  further  avers  that  there  was  no  sign-post  at  said  crossing  warn- 
ing travelers  to  look  out  for  the  approach  of  trains.  In  considering  the 
question  of  the  sufl&ciency  of  this  petition,  however,  it  must  be  borne  in 
mind,  that  the  railroad  companies  may  be  liable  in  a  two-fold  capacity: 
First,  negligence  jointly  in  the  operation  of  their  trains  for  which 
they  may  be  required  to  respond  in  damages  if  injuries  result, 
and  which  may  be  properly  characterized  "common  law  negligence." 
Second:  the  companies  may  be  liable  for  the  omission  of  statutory 
duties  imposed  upon  them,  which  gives  rise  to  liability  if  in  conse- 
quence of  such  ommission  injuries  result.  The  acts  alleged  against  the 
companies  are,  first,  an  irregular  train;  second,  running  with  great 
speed ;  third,  ommission  to  give  signals  by  bell  or  whistle ;  fourth,  the 
train  was  not  running  on  a  time  fixed  for  trains  to  passthe  point  in  ques- 
tion where  the  accident  occurred;  fifth,  no  sign-post  at  the  crossing  to 
warn  travellers  of  the  approach  of  the  locomotive.  There  is  a  total  ab- 
sence of  any  averments  of  negligence  in  respect  to  any  of  these  facts, 
separately ;  nor,  is  there  any  averment  of  the  ultimate  fact  of  negligence 
taken  from  these  facts  collectively.  Take  the  facts  alleged,  the  fact  of 
an  irregular  train,  great  speed,  and  not  being  scheduled  at  the  time  of 
the  accident,  how  can  a  naked  statement  of  these  facts  be  a  predicate  for 
a  recovery  on  the  ground  of  negligence  in  the  absence  of  proper  aver- 
ments ?  To  call  a  train  irregular  in  the  absence  of  other  averments  is 
meaningless.  What  duty  did  these  companies  owe  McPeek,  and  to  the 
public,  that  would  preclude  them  from  running  an  excursion  train,  or 
running  a  train  with  great  speed,  or  at  a  schedule  as  they,  the  companies, 
might  seem  fit.  Their  right  to  so  manage  and  operate  their  trains  as 
their  business  may  require  and  necessitate,  cannot  be  questioned  pro- 
vided always,  that  they  shall  not  be  guilty  of  negligence. 

If  they  owed  a  duty  in  the  respects  named  to  McPeek,  and  failed, 
the  companies  are  entitled  to  be  advised  of  their  dereliction.  Not  only 
that,  but  it  is  incumbent  upon  him  to  allege  the  duty  they  did  owe  as  a 
predicate  for  recovery. 

The  same  is  true  as  to  the  rate  of  speed,  signboards  and  signals,  etc. 
The  manner  in  which  these  companies  failed  in  their  duty  toward  McPeek 
should  be  set  out.  Negligence  must  in  some  way  be  made  to  appear. 
And  there  is  a  conspicuous  absence  of  any  averment  in  this  petition  that 
they  were  in  any  manner  negligent.  But  it  is  urged  in  favor  of  the  pe- 
tition that  the  words,  *'  that  by  reason  of  the  premises,"  were  an  aver- 
ment sufficient  to  charge  the  company  with  liability  for  the  accident,  and 
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supply  the  ordinary  averment  of  negligence  wanting  in  the  petition. 
Perhaps  this  might  be  true  if  the  words  related  to  the  specific  acts  set 
forth  in  the  petition,  but  such  a  construction,  even  the  most  liberal  con- 
struction, will  not  justify  such  a  conclusion.  It  will  be  observed  that  the 
petition  recites  that  the  approach  on  said  highway  from  the  west,  being 
the  direction  from  which  the  plaintiff  was  coming,  is  and  was  so  obscured 
by  buildings,  that  persons  traveling  along  the  same  cannot  see  or  hear 
the  trains  on  the  railroad  approach  the  crossing  until  the  trains  are  near 
the  crossing.  **  That,  by  reason  ot  the  premises,  the  said  plaintiff  could 
not  have  avoided  the  accident  and  injury  by  the  exercise  of  ordinary 
care."  These  words  were  not  intended  by  the  pleader  to  charge  the  re- 
sult of  the  collision  upon  the  railroad  companies,  but  were  intended 
solely  to  excuse  McPeek  from  the  consequences  of  the  collision,  and  to 
relieve  him  from  the  imputation  of  contributory  negligence.  Their  only 
meaning,  standing  as  they  do  in  this  petition,  is  equivalent  to  saying  that 
the  accident  occurred  without  fault  on  his  part,  which  was  a  necessary 
averment  in  his  case.  See  Penn.  Co.  v.  Rathgeb,  82  O.  S.,  66  ;  Peton  v. 
Bemis,  44  O.  S.,  61;  B.  &  O.  R.  R.  Co.  v.  Wilson,  81  O.  S.,  655;  Davis  v. 
Guarnieri.  46  O.  S.,  471 ;  C.  C.  C.  &  I.  Ry.  Co.  v.  Elliot,  28  O.  S.,  340. 
Davis  V.  Guarnieri,  supra,  is  not  decisive  of  the  question  made  here, 
but  is  very  suggestive  that,  when  negligence  is  properly  charged,  as  to 
what  facts  may  be  proven  under  a  proper  charge.  On  page  485  the 
court  says: 

"  The  contention  of  counsel  presupposes  that  no  act  of  negligence 
can  be  proved,  except  it  be  alleged  in  the  petition.  This  petition  is  un- 
tenable. The  allegation  in  a  pleading  that  the  party  complained  against 
negligently  committed  the  particular  act  which  led  to  t£e  injury  whose 
redf ess  is  sought,  furnishes  the  predicate  for  proof  of  all  such  incidental 
facts  and  circumstances,  both  of  omission  and  commission,  as  fairly 
tend  to  establish  the  negligence  of  the  primary  fact  complained  of." 
And  again,  page  486 : 

'•To  plead  specially  the  facts  and  circumstances  from  which  the 
negligence  could  be  inferred,  would  be  to  plead  evidence  instead 
of  facts." 

In  Penn.  Co.  v.  Rathgeb,  supra,  page  72,  the  court  say  : 
"Before,  therefore,  plaintiff  can  recover  because  signals  were  not 
given,  he  must  cause  it  to  appear  that  this  failure  of  duty  brought  about 
the  disaster." 

And  it  IS  a  fair  inference  from  these  authorities  to  say,  that  if  it  was 
necessary  to  make  it  appear,  there  must  be  an  averment  that  the  omission 
occasioned  the  injury.  But  there  is  another  view  to  be  taken  of  the 
sufiSciency  of  this  petition.  The  statute  imposes  some  duties  upon  the 
railroads,  and  likewise,  some  liabilities  for  failure  to  observe  or  perform 
such  duties.  Sections  3823,  3886  and  3837,  Rev.  Stat,  imposes  such 
duties. 

Section  3828  requires  railroad  companies  to  erect  at  all  points  where 
its  road  crosses  the  public  road,  at  a  sufficient  elevation  from  such  public 
road  to  admit  of  the  free  passage  of  vehicles  of  every  kind,  a  sign,  with 
large  and  distinct  letters  placed  thereon,  to  give  notice  of  the  proximity 
of  the  railroad,  and  warn  persons  to  be  on  the  lookout  for  the  locomotive; 
and,  a  company  which  neglects  and  refuses  to  comply  with  this  provision 
shall  be  liable  in  damages  for  all  injtuies  which  occur  to  persons  or  prop- 
erty from  such  such  neglect  or  refusal. 
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Section  3336  required  the  company  to  have  a  bell  on  the  engine  and 
a  steam  whistle,  and  requires  the  engineer  or  person  in  charge  of  the 
engine  in  motion  approachinjg;  a  crossing,  to  ring  the  bell  and  sound  the 
whistle,  etc. 

Section  3337  imposes  a  liability  upon  the  engineer  or  person  in 
charge  of  the  engine,  for  failure  to  comply  with  the  provisions  .of  sec. 
3336,  and  provides  further,  that  the  company  in  whose  employ  such 
engineer  or  person  in  charge  of  an  Engine  is,  as  well  as  the  person  himsell, 
shall  be  liable  in  damages  to  any  person  or  company  injured  in  person  or 
property  ty  such  neglect  or  act  of  such  engineer  or  person. 

If  these  companies  in  the  operation  of  this  train,  or  thfe  persons  in 
charge  of  the  train,  failed  to  observe  these  statutory  requirements,  the 
companies  would  be  liable  to  McPeek  if  such  failure  caused  his  injury. 
Such  is  the  plain  reading  of  the  statutes.  But,  in  order  to  entitle  McPeek 
to  recover  by  reason  of  such  failure,  he  must  aver  that  such  negligence 
or  failure  caused  his  injury.  Penn.  Co  v.  Rathgeb,  supra,  and  B.  &  O. 
R.  R.  Co.  V.  Wilson,  supra.  The  last  case  cited  is  very  much  in  point. 
The  syllabus  is : 

**In  an  action  to  recover  damages  resulting  to  domestic  animals  from 
the  failure  of  a  railroad  company  to  construct  and  maintain  good  and  suffi- 
cient fences  along  the  line  of  its  road  as  required  by  the  act  of  April  26, 
1871,  68  O.  ly.,  78j  the  facts  upon  which  the  company's  liability  depends 
must  be  stated  in  the  petition,  and,  if  not  admitted,  must  be  established 
by  the  proof." 

The  petition  is  set  out  in  this  case,  and  we  think  it  is  a  much  stronger 
case  as  stated  than  the  one  under  consideration.  In  deciding  the  case 
Judge  Boynton  says: 

"The  case  seems  to  have  been  tried  on  the  theory^  as  respects  this 
ground  of  liability,  that  neither  an  averment' of  the  facts,  nor  the  intro- 
•^DCtion  of  evidence  was  necessary  to  establish  the  right  to  recover.  There 
W4S  an  entire  absence  of  both. 

**The  only  allegation  in  the  petition  on  the  subject  is,  that  the  com- 
pany was,  by  law,  bound  to  fence  and  inclose  said  track,  and  that  in  con- 
sequence of  the  neglect  and  failure  of  the  defendant  to  fence  and  inclose 
the  same,  the  mare  entered  said  track  without  difficulty.  It  is  not  alleged 
that  the  injury  resulted  through  want  or  insufficiency  of  such  fence,  nor 
is  there  any  statement  of  facts  upon  which  the  liability  of  the  company 
arising  from  the  failure  to  build  and  maintain  such  fence  depends." 

The  Penn.  Co.  v.  Rathgeb  case,  supra,  is  much  like  the  case  under 
consideration.     On  page  72  the  court  says: 

•'It  is  evident  from  this  language  that  the  failure  to. give  signals 
must  have  occasioned  the  accident,  that  is,  must  have  been  the  proxi- 
mate cause  of  it,  before  recovery  can  be  had.  The  injury  must  happen 
'by  neglect'  of  the  engineer." 

And  we  think  that  the  proximate  cause  must  be  averred.  There 
being  no  such  averment  in  this  petition,  we  are  constrained  to  hold  that 
it  does  not  state  a  cause  of  action.  We  are  strengthened  in  our  conclu- 
sion by  an  examination  of  many  authorities,  not  only  in  Ohio,  but  else- 
where. With  unanimity  in  all  cases  we  have  examined,  the  averment  of 
negligence  appears.  Two  well  considered  cases  directly  in  point  are 
Railroad  Co.  v.  Coon,  104  Ind.,  64 ;  Railroad  Co.  v.  Miller,  46  Mich.,  582. 

At  the  conclusion  of  the  plaintift's  testimony,  the  railroad  companies 
asked  the  court,  by  separate  motions,  to  direct  a  verdict  in  their  favor. 
These  motions  are  not  predicated  on  the  ground  that  there  was  no  evi- 
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dence  to  authorize  a  verdict.  That  would  involve  the  scintilla  rule,  and 
courts  and  counsel  are  familiar  with  that  rule,  to-wit :  if  there  is  any  evi- 
dence tending  to  support  the  claim  made,  it  would  be  error  to  direct  a 
verdict,  but  the  cause  must  be  submitted  to  the  jury.  The  contention, 
however,  on  behalf  of  the  motions  is,  that  conceding  negligence  proven 
against  the  companies  which,  standing  alone,  might  warrant  a  verdict 
against  them,  that  the  plain tiflPs  own  evidence  clearly  established  such 
contributory  negligence  as  to  necessarily  preclude  a  recovery.  That  upon 
the  facts  as  proven  at  the  conclusion  of  the  plaintifiPs  case,  the  force  and 
effect  of  which  was  admitted  by  the  motions,  there  was  no  room  for  dif- 
ferences  of  opinion  among  reasonable  men  as  to  the  inference  to  be  drawn 
from  such  facts.  That  being  true,  it  was  the  duty  of  the  court,  as  a  mat- 
ter of  law,  to  direct  the  jury.  Nor,  if  the  facts  proven  and  admitted  were 
as  claimed  if  there  could  be  no  difference  of  opinion ;  if  reasonable  men 
could  not  fairly  draw  different  conclusions  -from  these  facts,  and  they 
showed  contributory  negligence  on  the  part  of  McPeek  so  as  to  pre- 
clude a  recovery,  it  was  error  in  the  court  not  to  accede  to  these  re- 
quests asked  for  by  the  motions  of  the  railroad  companies.  The  rule 
is  so  familiar  that  it  is  needless  to  cite  authority  in  support  of  this 
contention. 

In  the  consideration  of  this  alleged  error,  we  assume  that  at  the 
conclusion  of  the  plaintiff's  testimony  the  following  facts  against  the 
companies  were  clearly  established:  Firsts  high  rate  of  speed  of  the 
train.  Second,  no  signal  of  approach  by  bell  or  whistle.  Third,  the 
train  was  an  irregular  one,  not  scheduled  to  pass  that  point  at  the 
time  it  did.  Fourth,  no  signboard  at  the  crossing  to  warn  approach- 
ing travellers.  From  these  facts,  standing  alone,  the  jury  might  be 
warranted  in  finding  the  company  guilty  of  neglect. 

What  are  the  facts  established  by  the  plaintiff's  own  evidence 
against  himself,  about  which  there  could  be  no  dispute  and  from 
which  but  one  inference  could  be  drawn  ?  This  was  a  grade  crossing. 
McPeek  and  his  brother  were  traveling  on  the  public  highway  toward 
the  crossing  in  a  northeasterly  direction.  They  were  in  a  top  buggy 
with  side  curtains  on.  McPeek  was  driving.  His  horse  was  under  con- 
trol. That  he  approached  the  railroad  track  and  crossing  on  a  trot  at  the 
rate  of  six  or  seven  miles  per  hour.  That  he  was  familiar  with  the  cross- 
ing. That  he  knew  the  scheduled  time  of  the  trains,  and  that  there  was 
no  train  scheduled  at  the  time  he  attempted  to  cross.  That  for  quite  a 
distance  as  he  approached  the  railroad  track  and  crossing,  along  the  high- 
way that  he  travelled,  the  railroad  track  and  crossing  could  be  seen.  That 
the  Tracy  house  to  the  right  of  .the  road  he  was  traveling  momentaril3' 
obstructed  his  view  of  the  track  and  train.  That  before  he  reached  the 
Tracy  house  he  leaned  forward  and  looked  to  the  right  for 
the  train.  He  neither  saw  nor  heard  a  train  approaching. 
That  after  he  passed  the  Tracy  house,  he  neither  looked  nor 
listened.  The  wind  was  blowing  in  the  direction  in  which 
he  was  traveling,  McPeek  had  neither  defective  eyesight  or  hearing. 
It  was  broad  daylight.  That  after  passing  the  Tracy  house,  approach- 
ing the  track  and  crossing,  the  view  of  the  railroad  and  approaching 
train  was  unobscured.  McPeek,  himself,  testified  that  as  he  approached 
the  track  he  could  see  to  the  right,  possibly  a  quarter  of  a  mUe.  That 
the  train  occasioning  the  injury  was  both  seen  and  heard  by  other  persons 
at  the  time  and  place  in  question  and  along  the  same  road  that  McPeek 
WAS  traveling  approaching  the  crossing. 
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From  these  facts,  what  inferences  are  to  be  drawn?  Did  he  see  and 
hear  this  train  so  as  to  enable  him  to  avoid  the  accident?  If  not,  why 
not  ?  According  to  his  own  testimony,  he  had  a  view  of  the  approach- 
ing train  for  a  quarter  of  a  mile.  Had  he  exercised  the  most  ordinary 
care  he  could  not  have  failed  to  have  seen  and  heard  the  train.  It  was 
not  necessary  even  for  him  to  stop  to  look  and  listen.  Had  he  slackened 
the  speed  of  his  horse,  leaned  forward  as  he  approached  the  track,  as  he 
could  have  done,  for  he  did  before  he  reached  the  Tracy  house,  it  would 
have  been  utterly  impossible  for  him  not  to  have  observed  this  train. 
That  it  was  his  duty  to  do  this,  admits  of  no  doubt.  This  rule  is  too  well 
settled  in  Ohio.  It  appears  that  he  took  no  precaution  for  his  own  safety 
and  in  this  case  an  edlegation  in  connection  with  the  petition  should  be 
remembered  which,  if  true,  would  increase  the  precaution  on  his  part. 
He  alleges  in  his  petition  that  the  view  of  the  railroad  and  train  was 
obstructed  by  intervening  buildings.  Knowing  that  fact,  he  must  be 
correspondingly  careful  in  his  approach.  To  us  it  seems  that  he  exer- 
cised no  care,  whatever.  In  support  of  the  view  we  take  as  to  his  duty 
in  approaching  this  track  under  the  circumstances,  see  Penn.  Co.  v. 
RaXhgeb,  supra, C'  C,  and  C.  R.  R.  Co  v.  Crawford,  24  O.  S.,631;  Penn. 
Co.  V.  Morrel,  40  O.  S..  838 ;C.  C.  C.  &  I.  Ry.  Co.  v.  Elliott,  supra; 
and  L.  S.  &  M.  S.  Ry.  Co.  v.  Geiger*,  4  Ohio  Circ.  Dec.,  807. 

We  think  that  upon  the  plaintifiPs  case,  at  the  conclusion  of  his 
testimony,  the  defendants  were  entitled  to  have  the  court  direct  a  ver- 
dict in  their  favor,  and  in  refusing  to  grant  the  request  the  court 
erred. 

Another  error  urged  upon  us  is  the  refusal  of  the  court  to  direct  the 
jury  to  answer  a  special  interrogatory  propounded  to  the  jury  which  was 
in  substance,  "Could  McPeek  at  a  distance  of  thirty  or  forty  feet  from 
the  crossing  have  seen  the  train  approaching  had  he  stopped  to  look  and 
listen  ?"  The  answer  to  this  interrogatory  b}'  the  jury  was,  *'Doubtful." 
Immediately,  the  counsel  for  the  company  requested  the  court  to  ask 
the  jury  to  retire  and  answer  the  interrogatory,  claiming  that  the  answer 
returned,  was  under  the  circumstances,  no  answer  at  all.  Was  this 
error?  We  think  so.  This  question  went  to  the  very  vitals  of  the  case, 
and  the  companies  were  entitled  to  have  it  answered  one  way  or  the 
other.  It  was  very  apparent  what  the  effect  of  a  certain  answer  to  this 
interrogatory  would  have  been.  We  think  the  jury  simply  evaded  an 
unpleasant  duty.  It  appears  from  the  record  that  the  jury  viewed  the 
premises.  They  had  an  ocular  demonstration  as  to  whether  or  not 
McPeek  could  have  seen  the  train  approach  had  he  stopped  to  look  and 
listen.  The  undisputed  evidence  of  all  the  witnesses  was  that  for  many 
feet — some  putting  it  as  high  as  one  hundred  and  twenty  feet — from  the 
crossing  down  along  the  highway,  a  train  approaching  on  the  track  could 
be  seen  for  hundreds  of  feet. 

For  tbe  reasons  indicated  the  judgment  will  be  reversed. 
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PLEADING  AND  PRACTICE. 

[Licking  Circuit  Court,  March  Term,  1897.] 
Adams,  Douglass  and  Smjser,  JJ. 

Sam ANTHA  Clark  v.  Augustus  S.  Clakx  bt  al. 

1.  Account  Filed  in  Probatb  Court  Showing  Distribution  is  Binding  AKt 
Conclusive  in  another  Action. 

Au  account  filed  by  an  administrator  in  the  probate  court,  and  passed  upon, 
showing  distribution  of  au  estate,  is  conclusive  and  binding  upon  the  dis- 
tributees, and,  unless  avoided  by  appeal  or  prosecution  of  error,  is  a  bar, 
when  filed  in  another  action  in  another  court,  to  a  claim  by  a  distributee,  by 
setoff  or  otherwise,  to  the  sum  which,  by  said  account,  he  is  shown  to  have 
received.  • 

2.  Burden  op  Proof— Brroneous  Statement  Cured  by  the  Whole  Charge. 

A  statement  of  the  burden  of  proof  which  might  possibly  be  erroneous  if  left 
to  stand  alone  will  not  warrant  reversal  where,  in  view  of  the  whole  charge, 
the  statement  could  not  have  misled  the  jury. 

3.  Duty  op  Counsel  to  Call  Court's  Attention  to  Possible  or  Evidknt 

Omissions. 

It  is  the  duty  of  counsel  engaged  in  the  trial  of  a  cause,  where  they  see  that  the 

court  has  possibly  or  evidently,  in  the  charge  to  the  jury,  overlooked  some 

matters,  to  call  the  court's  attention  to  the  omission. 

4.  X>MissioN  TO  Charge  not  Prejudicial  Error  unless  in  Regard  to  Con- 
trolling Issue  in  the  Case. 

Where  there  are  several  distinct  issues  in  the  case,  an  omission  to  properly 
direct  the  jury  upon  a  certain  matter,  is  not  prejudicial  error  unless  snch 
omission  was  m  regard  to  a  controlling  issue  in  the  case. 

6.  Plea  op  no  Consideration,  Stated  in  so  Many  Words,  Good,  When. 
A  plea  of  no  consideration,  if  stated  in  so  many  words,  though  not  artificially, 
IS  good,  when  no  objection  is  raised  until  after  verdict  and  judgment. 

Error  to  the  Court  of  Common  Pleas  of  Licking  county. 

Smyser,  J. 

The  case  of  Samantha  Clark  v.  Augustus  S.  Clark  et  al.,  Is  here  on 
error  to  reverse  the  judgment  of  the  court  of  common  pleas.  We  have 
a  paper  here,  in  form  a  bill  of  exceptions,  and  styled  a  bill  of  exceptions. 
It  does  not  contain  the  evidence  pertinent  to  a  single  issue  involved  in 
the  case  that  is  sought  to  be  brought  before  this  court.  But  we  have 
endeavored  to  extract  from  what  is  before  us  what  was  tried  in  the  court 
below,  and  determine  whether  there  was  error.  The  petition  of  Samantha 
Clark  embraced  four  different  causes  of  action  upon  promissory  notes, 
asking  judgment  for  various  amounts,  and  a  foreclosure  of  a  moitgage 
given  by  the  defendant  Augustus  S.  Clark  and  wife  to  secure  the  payment 
of  these  notes.  A  supplemental  petition  was  filed  during  the  progress 
of  the  case,  alleging  that  all  the  notes  are  now  due.  To  this  petition  an 
answer  and  cross- petition  was  filed,  and  an  answer,  an  amended  answer 
to  amended  petition  and  an  additional  answer.  It  was  sought  to  make 
various  defenses.  One  was  that  the  notes  set  out  in  the  petition  were 
without  consideration ;  that  they  were  mere  accommodation  notes,  so 
understood  by  plaintiff  when  she  received  them,  and  that  they  were  not 
to  be  paid.  Also  a  defense  that  in  1885,  while  Samantha  Clark  was 
administratrix  of  her  husband's  estate,  Augustus  S.  Clark  recovered 
a  judgment  against  her,  as  such  administratrix,  in  the  sum  of  $2,100; 
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that  this  money  received  by  him  from  her  should  have  been  credited  upon 
that  judgment.  That  the  judgment  had  never  been  paid.  Also  that 
pending  the  administration  of  the  husband's  estate  some  controversy 
arose  between  the  administratrix  and  widow,  the  heirs  and  Augustus  S. 
Clark.  That  they  endeavored  to  adjust  and  iiid  adjust  their  difficulties 
by  an  agreement  in  writing,  a  copy  of  which  is  set  oat  In  the  amendment 
to  the  amended  answer.  That  by  the  terms  of  cLat  written  agreement, 
although  he  had  a  judgment  for  f 2,100,  he  was  to  receive  out  of  the 
moneys  in  the  hands  of  his  mother,  as  administratrix,  the  sum  of  $1,500, 
in  discharge  of  hisr  judgment,  and  as  his  fuh  share  in  the  estate  ;  that 
after  the  payment  of  that  sum  to  him,  the  mother  was  to  retain  a  thousand 
dollarsof  the  assets  of  the  estate  for  her  own  use  and  benefit,  the  residue  to 
be  divided  among  the  other  heirs.  In  the  pleading  styled  "additional 
answer,"  a  copy  of  the  bond  of  Samantha  Clark  as  administratrix  is  set  out, 
and  it  is  alleged  that  she  had  made  no  payments,  and  was  indebted  to  him 
on  this  judgment  in  the  sum  of  $2,100 ;  and  in  several  of  these  pleadings  he 
avers  that  he  is  willing  to  have  that  money  applied  in  payment  of  the 
debt,  either  from  her  as  administratrix,  or,  if  she  is  liable  individually, 
offset  whatever  is  due  him  against  those  notes.  The  issue  is  not 
very  lucid,  or  very  clear.  To  this,  however,  neither  motion  nor 
demurrer  was  interposed.  A  reply  to  that  was  filed  in  which  Mrs.  Clark 
admits  the  recovery  of  the  judgment,  but  says  that  it  was  a  default  judg- 
ment obtained  through  the  fraud  of  Augustus  S.  Clark  practiced  upon  ^ 
her ;  that  he  fraudulently,  and  without  her  knowing  what  she  was  sign- 
ing, procured  her  to  sign  a  waiver  and  enter  her  appearance ;  she  did  not 
contest  the  claim,  and  the  judgment  was  taken  by  default.  She  recites 
further,  that  in  1887  or  1888,  after  this  agreement  had  been  entered  into 
by  the  mother,  the  other  heirs  and  Augustus,  she  filed  her  final  account 
in  the  probate  court,  in  which  account  she  states  the  amount  due  to 
Augustus  at  f  1,600,  the  payment  of  the  same,  and  a  release  or  receipt, 
showyig  the  receipt  by  him  of  the  amount  due  him  as  his  share  in  that 
estate. 

Upon  the  issues  thus  made  up,  thij  case  was  tried  to  a  jury.  The 
jury  found  a  general  verdict  in  favor  of  the  defendants.  Upon  that  ver- 
dict, judgment  was  rendered,  a  motion  for  a  new  trial  filed,  and  error  is 
prosecuted  here — not  by  a  bill  of  exceptions,  because  the  paper  purport- 
ing to  be  a  bill  of  exceptions  does  not  contain  any  evidence  at  all,  except 
the  record  of  the  probate  court  as  to  the  filing  of  the  account  by 
Samantha  Clark,  and  the  receipt  executed  by  Augustus  S.  Clark.  The 
bill  of  exceptions  recites  that  evidence  was  offered  "tending  to  show  that 
the  f  1,500,  which,  by  the  settlement  agreement  mentioned  in  the  amend- 
ment of  the  answer  and  the  reply  thereto,  was  to  be  paid,  had  been  paid." 
"And  evidence  was  given  by  Augustus  S.  Clark  tending  to  maintain  the 
issues  on  his  part."  All  the  evidence  that  is  here  is,  as  I  have  said,  the 
account  in  probate  court.  After  the  evidence  was  submitted,  the  court 
charged  the  jury.  Before  delivering  the  charge,  however,  the  court  was 
requested  by  the  plaintiff  to  give  some  special  requests,  which  the  court 
refused.  That  is  assigned  for  error.  Some  exceptions  are  taken  to  the 
charge  as  given,  and  it  is  also  assigned  for  error  that  the  court  did  not 
charge  certain  things  that  ought  to  have  been  given  in  the  charge  %»  the 
jury. 

The  first  request  made  by  the  plaintiff  was,  ''that  if  the  final  account 
of  Samantha  Clark  as  administratrix  of  the  estate  of  Sylvester  Clajt^., 
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deceased,  shows  that  said  Augustus  S.  Clark  was  paid  the  sum  of  fl.oOO 
by  said  administratrix,  and  that  said  account  was  found  correct  by  the 
probate  court  in  March,  1886,  and  no  objection  has  been  taken  thereto  by 
said  Augustus  S.  Clark,  he  is  barred  from  claiming  said  sum  of  $1,600  in 
this  action  by  way  of  setoff  or  otherwise.** 

The  majority  of  the  coturt  think  that  ought  to  have  been  giyen. 
They  take  the  view  that  an  account  filed  by  the  administratrix  in  the 
probate  court,  and  passed  on,  and  especially  where  a  part  of  it  is  in  the 
nature  of  distribution,  it  is  conclusive  and  binding,  and  the  only  way  to 
get  rid  of  the  effect  of  it  is  by  appeal  or  prosecution  of  error.  Speaking 
for  myself,  I  do  not  concur  in  that  view,  This  administratrix  was  not 
required,  in  my  judgment,  to  file  this  account  there.  I  do  not  think  the 
probate  court  could  have  cited  her  to  have  filed  this  account,  and  I  think 
if  the  probate  court  would  have  seen  proper  he  could  have  declined  to 
have  heard  the  account.  •  It  was  an  adjustment  of  family  affairs,  and 
with  that  the  probate  court,  in  my  judgment,  had  nothing  to  do.  But 
the  majority  of  the  court  think,  from  the  issue  as  presented,  that  this 
ought  to  have  been  given. 

Plaintiff  also  requested  the  court  to  give  the  following  instruction  to 
the  jury :  *'That  in  order  to  recover  on  the  bond  of  the  administratrix 
of  Sylvester  Clark,  it  must  appear  that  defendant,  Augustus  S.  Clark, 
demanded  the  payment  of  the  $1,600  from  the  said  administratrix." 
Whether  that  ought  to  have  been  given  or  not,  we  are  unable  to  deter- 
mine, because  we  have  nothing  before  us  showing  just  what  the  proof 
was,  as  to  whether  that  charge  would  have  been  applicable  or  not. 

The  court,  after  stating  the  issues,  said:  **The  burden  of  proof  is 
upon  the  plaintiff."  There  had  been  a  general  denial  interposed  here,  so 
that  technically,  perhaps,  this  was  not  wrong ;  but  at  any  event,  the 
court  says  this :  "To  maintain  her  action,  she  must  satisfy  you  by  a  pre- 
ponderance of  the  evidence  of  the  truth  of  all  the  material  allegations 
contained  in  her  petition."  If  that  were  all  of  this  charge,  it  might  pos- 
sibly be  erroneous ;  but  the  court  takes  up  specifically  the  claims  of  the 
defendant,  and  points  out  to  the  jury  that  the  burden  is  upon  the  defend- 
ant in  respect  to  each  claim  made  by  him  by  way  of  defense  or  counter- 
claim, or  whatever  sort  of  defense  he  was  conducting  to  this  proceeding. 
We  tl^ink  that  the  jury  could  not  have  been  misled  by  that  statement, 
from  what  followed  subsequently  in  the  charge  in  respect  to  the  burden 
being  upon  the  defendant. 

Some  exceptions  were  taken,  and,  without  enumerating  them  all, 
several  of  them,  we  think,  were  properly  taken.  Several  exceptions  are 
taken  because  the  court  did  not  give  in  the  charge  to  the  jury  certain 
matters.  It  does  not  appear  from  the  record  that  the  attention  of  the 
court  was  called  to  some  of  these  matters  that  the  court  omitted  to  give 
in  the  charge  to  the  jury.  We  think  it  is  as  much  the  duty  of  counsel 
engaged  in  the  trial  of  a  cause,  where  they  see  that  the  court  has  possi- 
bly or  evidently  overlooked  some  matter,  to  call  the  court's  attention  to 
the  omission,  as  it  is  that  of  the  court. 

I  have  already  indicated  the  errors  that  we  think  are  apparent  here. 
But,  ought  this  judgment  to  be  reversed  ?  In  Globe  Ins.  Co.  v.  Sher- 
lock, 25  O.  S.,  50,  I  read  from  the  second  paragraph  of  the  syllabus  : 

"Where  the  jury  has  been  misdirected  in  reference  to  ft  controlling 
question  in  the  case,  the  judgment  should  be  reversed  and  a  new  trial 
granted,  although  the  weight  of  evidence  may  seem  to  support  the  ver- 
dict." 
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The  failure  to  direct  the  jury  iu  respect  to  a  controlling  question 
involved  might  also  be  error.  But  that  leads  us  to  the  consideration  of 
the  question  of  what  was  the  controlling  question  in  this  case.  Nobody 
can  determine.  We  suspect  by  the  finding  of  the  jury  that  the  control- 
ling question  in  this  case  was  the  want  of  consideration  in  these  notes. 
Because  there  was  a  general  finding  for  the  defendant  that  would  simply 
go  to  defeat  recovery  on  the  part  of  the  plaintiff,  and,  under  the  instruc- 
tions as  given  by  the  court,  and  probably  according  to  the  proof,  if  the 
defendant  was  entitled  to  f  1,500,  he  would  have  been  entitled  to  a  ver- 
dict for  the  diflFerence  between  what  was  conceded  on  the  notek  and  the 
$1,600.  There  were  clearly,  as  I  have  indicated,  distinct  issues  in  this 
case.     I  read  from  Beecher  v.  Dunlap  et  al.,  52  O.  S.,  64: 

**When  distinct  issues  are  submitted  to  a  jury)  arising  upon  distinct 
defenses,  and  the  verdict  of  the  jury  is  general,  the  erroneous  admission 
of  evidence  on  one  of  the  issues  does  not  of  itself  render  the  judgment 
entered  upon  the  verdict  erroneous." 

The  case  from  which  I  have  just  read  was  a  suit  on  a  note.  There 
were  several  defenses  l  a  parol  agreement  made  at  the  time  of  the  exe- 
cution ;  failure  of  consideration ;  fraud  in  obtaining  the  note,  and  a 
subsequent  agreement.  All  these  issues  of  fact  were  submitted.  The 
court  found  that  the  parol  evidence  offered  was  incompetent.  But  the 
court  say: 

'*We  are  of  the  opinion  that  the  evidence  was  improperly 
admitted,  as  tending  to  vary  the  terms  of  a  written  instrument.  The 
note  became  operative  on  its  delivery,  and  the  evidence  could  only  tend 
to  defeat  it  by  establishing  a  condition  subsequent,  and,  being  in  parol, 
was  not  competent  for  such  purpose.  But  the  issue  on  this  defense  was 
not  the  only  one  submitted  to  the  jury,  and  as  the  verdict  was  general, 
for  aught  that  appears  from  the  record,  the  defendants  may  have  been 
entitled  to  judgment  upon  one  or  all  of  the  other  defenses.  Hence,  on 
the  authority  of  Sites  v.  Haverstick,  23  O.  S..  626,  the  judgment  must 
be  affirmed. 

So,  here  there  were  clearly  distinct  issues  submitted  to  the  jury, 
and  a  general  verdict  found ;  and,  on  the  theory  that  the  controlling 
issue  was  the  want  of  consideration,  we  think  there  was  no  prejudicial 
error  in  the  court  not  charging  specially  as  to  the  effiect  of  the  record  in 
the  probate  court. 

Without  going  fu|-ther,  becailhe  this  indicates  sufficiently  the  views 
we  have  of  this  case,  under  the  circumstances,  we  think  this  judgment 
should  be  affirmed. 

I  might  add,  however,  that  the  want  of  consideration,  as  plead  here, 
is  not  plead  very  artificially  ;  but  a  want  of  consideration  between  the 
parties  is  a  good  defense,  and,  if  stated  in  so  many  words  that  there  was 
no  consideration,  is  good ;  the  party  can,  by  motion,  avail  himself  of  the 
right  to  make  that  answer  more  definite  and  certain.  In  the  Chamber- 
lain ▼.  R.  R.  Co.,  16  O.  S.,  226,  where  in  just  so  many  words  the  plea 
was  the  want  of  consideration,  upon  the  issue  as  thus  made  up  the  case 
went  to  trial,  and,  after  verdict  and  judgment,  complaint  was  made  that 
the  defense  of  the  want  of  consideration  was  not  properly  stated.  Judge 
White,  in  deciding  the  case,  on  page  250,  says: 

"It  may  be  remarked,  however,  that  so  far  as  the  evidence  may  have 
been  deemed  inadmissible  on  the  ground  of  not  conforming  to  the 
allegations  in  the  pleadings,  the  objection  should  have  been  made  when 
the  evidence  was  offered,  or,  at  least,  before  the  close  of  the  testimony, 
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SO  that  the  objection  might  have  been  obviated  by  amendment,  if  reme- 
diable in  that  way.  See  Hoffman  v.  Gordon  &  Bro.,  decided  at  the  pres- 
ent term  (15  Ohio  St.,  221).  But  in  this  case  the  deifendant  Has  set  up  as 
his  second  defense,  in  general  terms,  that  the  note  was  wholly  without 
consideration,  and  void.  This  the  plaintiff  might  have  required  to  be 
made  more  definite,  by  a  statement  of  the  facts  upon  which  the  defense 
was  based ;  but  he  waived  this  right,  and  joined  issue.  Under  the  broad 
issue  thus  chosen  by  the  parties,  any  evidence  would  have  been  admis- 
sible, which  tended  to  impeach  or  sustain  the  consideration  of  the  note, 
and,  it  would  have  been  clearly  erroneous  for  the  court  to  have  required 
the  jury  to  disregard  all  the  evidence  tending  to  prove  a  waiver  by  the 
defendant  of  the  supposed  conditions  contained  in  the  subscription." 

No  objection  having  been  raised  to  the  form  of  the  plea,  and  want 
of  consideration  being  dearly  a  defense  to  the  note  and  submitted  to  the 
jury,  and  the  jtuy  having  returned  a  general  verdict,  we  cannot  say  that 
there  is  error  in  this  record,  and  the  judgment  will  be  affirmed. 

/.  R.  Dames  and  5*.  M,  Hunter,  for  plaintiff  in  error. 
Walio  Tayiar^  for  defendants  in  error. 


HOMESTEAD  EXEMPTION— PLEADING. 

[Hamilton  drcait  Coart,  Janaaiy  Term,  1898.] 
Cox,  Swing  and  Smith,  JJ. 

John  Wbntzbl  v.  Ki«iza  Havbs  bt  ai,, 

1.  Widow  Bntitlbd  to  Hombstbab  though  not  having  Cash  amb  Mainte- 
NANCB  OP  Minor  Chiij>. 

A  widow  is  entitled  to  homestead  exemption,  nnder  sec  5441,  Rer.  Stat, 
although  not  having  the  care,  maintenance  and  custody  of  a  minor  child. 

2.  MoaTGAGB  OF  Part  of  Rombstbad  Bzsicption,  Effbct  of. 

A  mortgage  given  by  a  widow  on  her  eight-twelfths  of  land  does  not  predude 
her  from  asserting  her  homestead  exemption  out  of  the  judgment  and  mort- 
gage which  she  held  against  the  two-twelfths  interest  of  others. 

8.  Court  may  Rbfusb  Pi,ba  that  Judombnt  is  Void  fob  Want  of  Ssrvicb, 
Whbn.  # 

Where  it  does  not  affirmatively  appear  that  service  on  an  answer  and  cross-peti- 
tion was  not  waived  or  appearance  entered,  the  court  may  refuse,  after  yoA^- 
ment,  to  permit  an  answer,  claiming  such  judgment  was  void  for  want  of 
such  sernce. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Swing,  J. 

We  think  the  judgment  of  the  court  of  common  pleas  should  be 
afiSrmed. 

Eliza  Hayes  was  entitled  under  sec.  6441,  Rev.  Stat,  to  the  home- 
stead exemption  therein  allowed.  She  was  a  widow,  and  as  such  she 
was  entitled  to  the  homestead  exemption,  although  not  having  in  good 
faith  the  care,  maintenance  and  custody  of  a  minor  child.  These  provi- 
sions do  not  apply  to  a  widow. 

The  mortgage  given  by  her  in  this  case  on  her  interest  of  eight- 
twelfths  of  the  land  does  not  preclude  her  from  asserting  her  homestead 
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exemption  out  of  the  judgment  and  mortgage  which  she  held  against  the 
two-twelfths  interest  of  others. 

The  court  did  not  err  in  refusing,  after  judgment,  to  permit  Burk- 
ham  to  file  his  answer  setting  up  tlie  fact  that  this  prior  judgment  was 
void  because  no  service  had  been  had  on  the  answer  and  cross-petition 
of  Wentzel,  for  it  does  not  affirmatively  appear  that  service  was  not 
waived  or  appearance  entered. 

Cox  and  Smith,  concur. 

John  Wentzel^  for  the  plaintiflF  in  error. 

James  B.  Mason  and  John  R.  Holmes^  contra. 


OFFICERS— JUDGMENT. 

[Hancock  Circnit  Court,  May  Term,  1898.] 

Day,  Price  and  Noma,  JJ. 

W.   T.  HBCK  «T  al.  V.   PiNDLAY  WINDOW  GlASS  CO.   «T  AI^ 

1.  Officers  undsr  Unconstitutional  Statutb.    Act  as  de  facto  Officbes. 

The  official  acta  of  peraona  in  an  office  created  by  an  nnconatitntional  atatnte 
are  within  the  principle  that  sustains  the  acta  of  de  facto  officers,  nntU  the 
statute  has  been  held  unconstitutional  by  competent  judicial  anthority,  in  a 
proceeding  appropriate  to  that  end. 

2.  Judgment  Binds  Parties  and  Pdce^  Statutes  of  Property. 

A  judgment  until  impeached  for  cause,  or  reversed,  binds  not  only  the  parties 
to  the  action  but  settles  the  status  of  the  property  in  controversy,  againat 
any  one  who  questions  it  by  a  title  other  than  one  paramount  to  the  title 
ascertained  by  the  judgment. 

NpRRIS,  J. 

In  their  petition  the  plaintiffs,  Heck,  Morrison  and  Munslow,  allege 
that  they  constituted  the  firm  of  Heck,  Munslow  &  Co.,  a  copartnership 
doing  business  in  the  city  of  Pindlay,  Ohio.  At  the  January  Term, 
1896,  by  consideration  of  the  court  of  common  pleas  of  this  county,  this 
firm  recovered  a  judgment  against  the  Find  lay  Window  Glass  Company, 
and  caused  an  execution  to  issue  which  was  levied  upon  certain  real 
estate  in  the  city  with  the  glass  plant  thereon,  as  the  propert}'^  of  said 
Pindlay  Window  Glass  Company,  and  said  company,  at  the  time  of  said 
levy,  and  still  is,  in  fact,  the  owner  of  the  real  estate  upon  which  the 
levy  was  made. 

That  on  January  18,  1894,  the  Findlay  Window  Glass  Company,  by 
deed  of  general  warranty,  conveyed  this  real  estate  to  the  defendants 
Deitsch,  Cusac,  Harris,  Parker  and  Karst,  as  trustees  in  trust  for  the  city 
of  Findlay.  These  trustees  were  created  by  an  act  of  the  legislature, 
passed  May  21,  1892,  89  O.  I^.  168.  The  consideration  in  this  deed  is 
$12,600. 

On  February  27, 1894,  the  trustees  leased  said  premises  back  to  the 
Findlay  Window  Glass  Company  for  ten  years,  commencing  May  21, 
1894,  for  the  aggregate  rental  of  $12,600,  to  be  paid  in  semi-annual 
installments  of  $626  each.  The  lease  provided  for  the  expenditure  of  a 
large  sum  by  the  Pindlay  Window  Glass  Company  in  betterments  of  the 
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property,  and  upon  performance  of  the  agreement  stipulated  in  the 
lease  and  the  payment  of  the  rent,  the  city,  through  these  trustees,  was 
to  reconvey  the  property  to  the  Findlay  Window  Glass  Comi^iny. 

Plaintiffs  claim  that  this  deed  and  lease  was  one  transaction,  and  not 
a  sale.  That  as  between  the  city  thus  acting  through  its  trustees,  and 
the  Findlay  Window  Glass  Company,  the  $12,500  expressed  as  the  con- 
sideration in  said  deed  was  a  loan  to  said  company,  and  said  conveyance 
was  a  mere  security  for  the  loan.  That  the  city  had  no  power  to  acquire 
this  property,  and  that  the  law  under  which  the  trustees  acted  was 
unconstitutional  and  void,  arid  that  the  entire  transaction  was  ultra  vires, 
and  neither  the  deed  or  lease  conveyed  any  title,  and  as  against  plaintiffs 
have  no  effect. 

The  plaintiffs  aver  that  the  city  paid  no  money  or  thing  of  value  to 
the  Findlay  Window  Glass  Company,  and  that  the  conveyance  is  totally 
without  consideration.  That  the  Findlay  Window  Glass  Company 
retained  possession  of  this  property  until  September,  1895,  wl^en  without 
authority  of  law,  it  was  ousted  by  the  city,  and  the  city  then  put  the 
defendant,  The  Globe  Window  Glass  Company,  in  possession,  which  com- 
pany has  since  and  still  is  operating  the  property. 

The  Findlay  Window  Glass  Company  has  no  property  except  this 
real  estate,  and  its  rights  and  equities  therein,  and  otherwise  is  wholly 
insolvent. 

The  petition  states  that  the  other  defendants  claim  some  interest  in 
the  property,  and  asks  to  have  the  liens  marshalled  and  this  deed  and 
lease  set  aside,  or,  if  the  deed  be  held  valid,  that  it  be  decreed  to  be  an 
equitable  mortgage,  and  that  there  be  an  accounting,  and  the  property 
be  sold  and  the  proceeds  distributed. 

The  city  of  Findlay  answers  and  admits  the  execution  of  the  deed 
and  lease;  that  it  put  the  Globe  Window  Glass  Company  in  possession 
of  the  property,  and  that  said  company  is  operating  the  plant;  and 
further  pleads,  that  as  enacted  in  the  law  of  May  21,  1892,  and  taking 
the  steps  therein  directed,  and  for  the  purposes  of  carrying  out  its  pro- 
visions, this  board  of  trustees  of  the  city  improvement  ftmd  was 
appointed  and  organized,  and  on  January  10,  1894,  while  this  law  was  in 
force  and  its  validity  unassailed,  the  Findlay  Window  Glass  Company 
and  said  board,  acting  for  the  city  of  Findlay,  made  a  contract  in  writing 
in  teiras  substantially  as  recited  in  the  petition,  by  which  the  company 
agreed,  upon  receiving  the  consideration  of  f  12,500,  to  convey  the  prop- 
erty described  in  the  petition  to  the  city,  and  for  the  purpose  of  carrying 
out  this  agreement,  the  Findlay  city  council,  under  the  authority  of  this 
act,  for  the  purpose  of  raising  the  consideration  to  be  paid,  issued  and 
sold  the  bonds  of  the  city  to  the  amount  of  $12,500,  and  on  February  18, 
1894,  the  Findlay  Window  Glass  Company,  acting  through  its  authorized 
officers,  executed  and  delivered  to  said  board  its  warranty  deed  for  said 
property,  and  upon  the  delivery  of  said  deed,  the  board  in  the  manner 
provided  in  this  act  paid  to  said  company  f  12,500,  the  proceeds  of  said 
bonds,  in  cash,  and  on  the  21st  of  February,  1894,  the  board  made  its 
written  contract  with  the  Findlay  Window  Glass  Company,  of  lease  and 
release  of  said  property  to  said  company.  That  after  this  contract  was 
made,  the  company  entered  into  possession  of  the  property  under  it, 
made  some  improvements,  and  for  a  few  months  operated  the  plant  as  a 
glass  factory,  but  because  of  its  insolvency  the  company,  on  July  1, 1895, 
permanently  closed  the  plant,  quit  business,  vacated  the  premises,  and 
through  its  anthorized  officers,  notified  the  board  that  it  could  not  pay 
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the  rent  or  in  any  wise  carry  out  its  contract  with  the  city,  and  made 
application  to  be  released  from  the  liability  imposed  by  the  contract ;  and 
the  board,  about  July  1,  1895,  as  a  compromise,  agreed  to  rescind  the 
contract  of  lease  and  resale  upon  surrender  of  the  contract  and  rede- 
livery of  possession  of  the  premises,  and  further  that  the  company 
would,  in  payment 'of  $1,250  of  rental  then  due,  transfer  about  $600- 
worth  of  cullet  or  melted  glass,  then  in  a  tank  on  the  property ,  and  all 
this  the  company  did,  and  the  city,  through  its  board,  took  quiet  posses- 
sion of  the  premises. 

The  city  further  says,  that  one  of  the  stipulations  of  this  contract 
was,  that  if  the  company  made  any  default  in  performance,  or  allowed 
the  sale  of  its  interest  under  said  lease  or  any  of  its  property  on  execu- 
tion, the  lease  should  terminate  as  to  the  defendant,  and  the  city  could 
re-enter  and  possess  itself  of  the  property.  It  says  that  had  said  contract 
not  been  rescinded  as  alleged,  that  at  the  commencement  of  this  action 
there  was  due  to  the  city  $2,600  rental,  which,  together  with  rental  since 
accruing,  would  be  due  and  payable.  That  after  the*  company  aban- 
doned said  premises,  suits  were  commenced  and  executions  were  issued 
against  the  company,  levy  was  made  on  its  property  located  on, the 
premises,  and  the  property  was  sold  to  satisfy  the  writs.  That  said  exe- 
cutions were  also  levied  upon  defendant's  property,  and  it  was  compelled 
to  defend  its  rights,  and  that  by  reason  of  all  this  it  was  entitled  to  take 
possession  of  the  premises,  even  if  by  agreement  the  contract  had  not 
been  rescinded. 

After  the  property  had  been  surrendered  as  claimed  by  the  com- 
pany, to  the  city,  and  about  August  16,  1895,  this  board,  still  acting  for 
the  city  under  said  law,  made  with  defendants  A.  W.  Marshall  and  D.  B. 
Cratty  a  contract  of  lease  and  sale  of  these  premises  to  them,  and  under 
this  contract  Marshall  and  Cratty  took  possession,  and  they,  together 
with  the  Globe  Window  Glass  Company,  to  which  they  conveyed  their 
interest  under  the  contract,  ever  since  had  and  still  have  possession. 
That  these  last  named  parties  made  very  valuable  improvements  and 
betterments  on  said  property.  That  the  Findlay  Window  Glass  Com- 
pany knew  all  about  this  transaction  and  the  improvements,  and  made 
no  objection,  until  in  December,  1896,  the  Findlay  Window  Glass  Com- 
pany commenced  a  suit  in  the  common  pleas  of  this  county  against  the 
city  of  Findlay  to  set  aside  its  deed  of  conveyance,  and  that  by  this 
silence  it  acquiesced  in  these  transfers,  and  is  estopped  from  seeking 
relief  from  the  efEect  of  them. 

That  at  the  time  of  these  various  contracts  and  rescissions  'and 
transfers,  plainti£F  and  creditor  defendants  had  no  judgment  against 
defendant.  The  Findlay  Window  Glass  Company,  and  the  debts  upon 
which  their  judgments  are  founded,  were  created  after  the  city  had  be- 
come the  owner  of  the  property,  and  after  it  was  known  by  them  that 
the  city  was  the  owner  of  the  property. 

The  Globe  Window  Glass  Company  answers,  and  in  substance 
pleads  as  is  pleaded  in  the  answer  of  the  city  ot  Findlay ;  alleges  its 
improvements  and  betterments  of  the  property,  its  full  compliance  with 
its  contract,  the  knowledge  and  acquiescence  of  the  Findlay  Window 
Glass  Company  and  plain tiflF  and  the  creditor  defendants  in  the  purchase 
and  improvement  of  the  property  by  the  answering  defendant,  and  avers 
that  its  ownership  tinder  the  contract  of  lease  and  sale,  is  not  open  to 
attack  by  the  plaintiff  and  the  defendant  creditors. 
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By  its  supplemental  answer  the  Globe  Window  Glass  Company 
pleads,  that  in  an  action  commenced  in  the  common  pleas  of  this  county, 
case  No.  11,543,  wherein  the  Findlay  Window  Glass  Company  was  the 
plaintiff,  and  the  city  of  Findlay  and  the  board  of  trustees  oi  the  im- 
provement fund  of  the  city  of  Findlay,  the  Globe  Window  Glass  Com- 
pany, A.  W.  Marshall,  and  D.  B.  Cratty  and  the  creditor  defendants, 
m  this  case  were  defendants,  all  of.  the  issues  tendered  by  the 
petition  in  this  case,  calling  in  question  the  contracts  and  leases 
and  transfers  of  this  properly  recited  in  this  petition,  and  chal- 
lenging the  interests  taken  and  rights  acquired  under  them  by 
ihe  defendants  here  who  were  parties  to  that  action,  were  joined 
chere  and  were  all  adjudicated  and  determined  in  that  suit,  and 
chat  it  was  in  said  case  No.  11,543  by  the  court  of  common  pleas  ad- 
ludged,  that  the  Findlay  Window  Glass  Company  had  no  title  to  the 
property  here  in  controversy;  that  the  city  of  Findlay  was  the  owner  ot 
said  property ;  that  the  deed  of  conveyance  from  the  Findlay  Window 
Glass  Company  to  the  city  of  Findlay  and  its  board  of  trustees  of  the 
improvement  fund,  was  a  valid  conveyance  for  the  consideration  in  said 
deed  expressed,  and  fully  cast  the  title.  This  decree  is  in  full  force  and 
unreversed;  that  the  defendants  here  all  being  parties  to  that  suit,  are 
concluded  by  it,  and  that  the  plaintiff*  claiming  by  virtue  of  the  rights 
of  the  Findlay  Window  Glass  Company  is  estopped  by  it. 

By  a  supplemental  answer  the  same  matter  is  pleaded  by  the  city 
of  Findlay.  ' 

The  various  other  defendants,  and  there  are  many  of  them,  file  their 
Answers  and  cross-petitions  admitting  and  adopting  the  allegations  of  the 
petition,  and  denying  the  answers  of  the  city  of  Findlay  and  of  the 
Globe  Wipdow  Glass  Company. 

Plaintiff  and  all  defendants  adverse  to  the  city  of  Findlay  reply  to 
the  answer  of  the  city  and  the  Globe  Window  Glass  Company,  and  aver, 
that  at  the  time  of  these  transactions,  Marshall  was  an  officer  of  the 
Findlay  Window  Glass  Company,  and  was  also  at  the  time  it  appeared 
upon  the  scene,  an  officer  of  the  Globe  Window  Glass  Company,  and  had 
full  knowledge  of  all  conditions,  and  that  all  of  said  parties  had  notice  and 
knowledge  before  any  improvements  of  this  property  were  made  by  the 
Globe  Window  Glass  Company,  of  all  the  rights  of  the  parties,  and  that 
the  Findlay  Window  Glass  Company  had  been  unlawfully  dispossessed 
by  the  city  and  Marshall  and  Cratty  and  the  Globe  Window  Glass  Com 
pany,  and  that  this  was  all  brought  about  by  the  conspiracy  of  the  city  and 
Marshall  and  Cratty  attd  the  Globe  Window  Glass  Company,  and  this, 
while  Marshall  was  acting  as  an  executive  officer  of  the  Findlay  Win- 
dow Glass  Company,  and  that  neither  said  last  named  company,  nor  any 
of  the  creditors  of  said  company,  have  in  any  manner  acquiesced  in  the 
transaction. 

This  reply  avers  that  the  property  was  worth  at  the  time  of  these 
transfers  $40,000  or  more,  and  that  if  the  deed  and  lease  pleaded  are 
ralid,  then  plaintiff  and  defendant  creditors  are  entitled  to  an  account- 
ing of  the  equities  of  the  Findlay  Window  Glass  Company  under  the 
provisions  of  the  lease,  and  it  denies!  that  there  was  any  rent  due  the  city 
at  the  time  claimed  in  its  answer. 

In  reply  to  the  supplemental  anv^rers  which  plead  the  judgment  in 
case  11,543,  in  bar  in  this  action,  the  plaintiff  and  the  creditor  defendants 
of  the  Findlay  Window  Glass  Company  admit  that  the  issues  in  said 
case  11,543,  were  in  substance  as  alleged  in  said  supplemental  answer 
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and  that  a  trial  of  said  case  was  had  and  the  issues  found  as  alleged  in 
said  supplemental  answer ;  but  they  claim  that  plaintiffs  are  not  affected 
by  that  adjudication  because  they  were  not  parties  to  it,  and  had  no  knowl- 
edge of  it,  and  because  plaintiff's  claim  and  the  defendant's  claims 
against  said  Findlay  Window  Glass  Company  existed  belore,  and  some 
of  them  were  in  judgment  before  case  11,543  was  commenced  ;  and  that 
this  decision  of  the  common  pleas  is  now  being  questioned  in  the 
Supreme  Court  of  this  state  by  proceedings  in  error  therein  pending;  and 
further  allege,  in  substance,  that  facts  existed  which,  if  they  had  been 
called  to  the  attention  of  the  court,  in  that  case,  would  have  insured  a 
different  determination  of  the  action.  These  are  the  issues  as  I  have 
succeeded  in  excavating  them  from  the  immense  accumulation  of  verbi- 
age to  be  found  in  the  almost  endless  pleadings  in  the  case,  and  were 
presented  to  this  court,  together  with  the  evidence  on  appeal. 

It  is  not  controverted  that  the  board  of  trustees  of  thfe  city 
improvement  fund  of  the  city  of  Findlay  was  appointed  and  qualified 
and  organized  under  and  by  the  authority  of  an  act  of  the  general 
assembly,  passed  on  May  21,  1892.  The  board  as  then  constituted,  on 
January  10,  1894,  made  the  contract  with  the  Findlay  Window  Glass 
Company,  in  consummation  of  which  on  February  18,  1894,  the  Findlay 
Window  Glass  Company  conveyed  to  the  city  of  Findlay,  by  deed  of 
general  warranty  executed  to  said  board  of  trustees,  the  premises 
described  in  the  petition;  atd  the  city,  through  this  board,  paid  to  the 
grantor  f  12,500  cash,  the  purchase  price  of  the  property,  which  fund  was 
the  proceeds  of  the  sale  of  Findlay  city  improvement  bonds. 

On  February  21,  1894,  the  board  of  trustees  made  a  contract  with 
the  Findlay  Window  Glass  Company  which  is  here  called  a  contract  of 
lease  and  resale,  by  the  terms  of  which,  the  city  agreed  to  lease  to  said 
company,  the  premises  so  conveyed  for  the  period  of  ten  years,  com- 
mencing on  May  21,  1894,  for  the  aggregate  rental  of  $12,500,  to  be  paid 
in  semi-annual  installments  of  $625  each ;  and  upon  the  further  terms, 
that  tlie  company  should  put  the  property  in  such  repair,  and  make 
such  betterments,  as  would  fit  it  for  the  manufacture  of  window  glass, 
and  make  the  plant  a  successful  competitor  in  that  line  of  manufacture. 

It  is  not  .controverted  that  this  company  did  expend  money  in  an 
attempt  to  repair  this  property,  and  that  after  some  months' trial- it 
ceased  to  run  the  property,  because  it  could  not  do  business  without 
loss,  and  because  it  had  not  suflBcient  funds  with  which  to  operate  the 
plant,  and  because  the  plant  as  a  glass  works  was  a  failure.  In  no  way 
and  to  no  degree  does  the  city  of  Findlay  appear  to  have  contributed  to 
this  result.  The  fact  is  established  by  the  evidence,  that  at  this  time 
the  company  was  in  arrears  to  the  city  for  rental,  and  failed  to  comply 
with  the  terms  of  the  contract  by  it  to  be  performed  ;  and  this  being  the 
condition,  the  company  notified  the  city  of  its  predicament.  A  propo- 
sition was  made,  by  its  board  of  directors,  that  it  be  released  from 
the  liability  and  burdens  of  the  agreement;  and  on  July  1,  1894,  the 
company  surrendered  possession  of  the  premises  to  the  city,  and  the 
contract  of  the  lease  and  resale  was  surrendered,  and  its  terms  by  mutual 
consent  no  longer  held  by  the  parties  to  be  binding  and  effective.  The 
bona  fides  oi  this  transaction,  is  not  impugned  by  the  position  of  the 
parties,  or  their  relation  at  this  time  to  others.  The  Findjay  Window 
Glass  Company  was  largely  indebted  to  the  city,  which  had  come  to  its 
rescue,  and  out  of  the  proceeds  of  the  sale  of  the  city  bonds,  under  a 
law  which  at  that  time  was  deemed  by  both  parties  to  be  valid,  and  in  a 
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manner  which  they  both  looked  upon  as  legitimate,  had  attempted  to  put 
the  company  on  its  feet  by  furnishing  it  with  many  thousands  of  dollars, 
and  while  the  city  took  title  to  the  company's  property,  yet  made  its  con- 
tract with  the  company  to  reconvey  ;  and  compliance  upon  the  com- 
pany's part  would  have  made  it  again  the  owner  of  the  plant  and  the 
proprietor  of  an  extensive,  and  to  be  hoped,  profitable  establishment. 
In  doing  all  this,  it  is  not  claimed,  that  the  provisions  of  the  law  of  May 
21,  1892,  under  which  the  city,  through  its  board  of  improvement,  acted, 
was  not  scrupulously  observed  and  adhered  to.  It  is  true  that  improve- 
ments were  made  by  the  Findlay  Window  Glass  Company,  and  the  very 
funds  then  acquired  were  expended  in  repairs,  and  more.  It  would 
appear  that  some  of  the  claims  of  these  answering  creditors,  and  perhaps 
all  of  them,  arose  from  purchases  of  material,  to  go  into  these  improve- 
ments. But  it  was  not  a  success ;  it  was  a  dismal  and  pitiless  failure, 
and  appears  to  have  ended  in  total  collapse. 

The  conveyance  to  the  city  was  made  before  any  of  these  debts 
arose.  Now,  if  the  city  of  Findlay  could  acquire  title  at  all  before  any 
of  these  debts  arose,  it  had  acquired  it ;  and  if  this  agreement  could  be 
upheld  at  all  between  the  parties,  the  company's  right  to  a  conveyance 
depended  upon  its  compliance  with  the  agreement.  It  is  not  claimed 
either  in  evidence  or  argument  that  the  company  did  this ;  it  failed  to  do 
it.  By  the  weight  of  the  evidence,  the  property  was  at  this  time  worth 
no  more  than  the  amount  the  company  owed  the  city.  Some  witnesses 
say  much  more,  and  others  of  equal  credit  put  it  much  less  than  the 
amount  still  unpaid,  but  it  is  sure  that  the  plant  as  it  proved  then,  was 
merely  a  mass  of  material,  which  a  vast  outlay  would  perhaps  work  over 
into  a  window  glass  factory.  So  that  the  surrender  of  the  contract  of 
resale,  and  possession  of  the  property,  and  of  the  few  hundred  dollars 
worth  pf  cuUet,  in  consideration  of  release  from  the  liability  for  more 
than  the  property  was  worth,  bore  no  semblance  of  fraud,  either  upon  the 
part  of  the  one  who  gave  or  the  one  who  took  possession.  Upon  the 
company's  part  it  was  a  legitimate  riddance  of  liability,  and  upon  the 
part  of  the  city  it  was  a  successful  effort  to  make  itself  not  more  than 
whole,  and  it  was  not  in  fraud  of  the  rights  of  any  ^creditor.  Surely  the 
city  of  Findlay,  whether  the  law  under  which  it  parted  with  its  money 
was  valid  or  invalid,  had  a  right,  in  the  absence  of  fraud,  and  as  long  as 
tht  law  under  which  it  acted  was  presumed  valid,  to  make  itself  whole, 
if  possible. 

On  January  14,  1896,  the  act  of  May  21,  1892,  was  declared  by  the 
Supreme  Court  of  this  state  to  be  unconstitutional  and  invalid.  If  by 
the  invalidity  of  this  act  such  rights  as  the  city  here  claim  were  swept 
away  or  never  existed,  then  there  is  but  one  way  out  of  this  case,  and 
that  a  very  short  and  very  speedy  way. 

If,  however,  the  alleged  rights  of  the  city  arising  from  acts  performed 
under  this  law  in  good  faith  by  both  parties,  may  be  still  upheld  because 
of  the  fact  that  while  the  acts  wiere  being  performed  and  the  rights  were 
attempted  to  be  acquired,  this  law  under  which  the  city  exercised  its 
supposed  authority,  had  not  yet  been  declared  invalid,  and  was  still 
presumed  by  the  parties  to  be  binding  and  of  force  when  these  transac- 
tions took  place ;  if  because  of  this,  the  rights  of  the  city  are  saved,  the 
event  of  this  controversy  will  assume  a  very  different  character.  How- 
ever this  may  be,  there  is  no  doubt  that  the  case,  so  far  as  it  depends 
upon  the  deteimination  of  this  phase  of  it,  ends  here ;  for  no  matter 
what  was  done  with  the  property   after  the  title  passed  to  the  city  if  it 
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did  pass,  and  no  matter  to  whom  it  wa^  conveyed;  and  if  the  city 
acquired  nothing,  still  no  matter  where  the  city  attempted  to  cast  the 
title  or  interest  in  it  So  that  the  contract  with  Marshall  and  Cratty, 
and  tlieir  assignment  to  the  Globe  Window  Glass  Company  does  not  cut 
a  very  serious  figure ;  for  their  title  must  stand  or  fall  with  the  title  of 
the  city  of  Findlay. 

This  is  not  an  attempt  to  enforce  a  contract  totally  unexecuted, 
entered  into  under  an  invalid  act.  In  this  case  a  contract,  made 
in  good  faith,  and  executed  in  all  its  terms  by  all  the  parties 
to  it,  and  under  which  .large  property  rights  have  been  irrevo- 
cably parted  with,  and  all  this  before  the  law  was  declared  void 
— and  with  the  supposition  and  presumption  that  the  law  under 
which  the  parties  acted  was  valid — is  sought  to  be  set  aside,  because  the 
law  was  in  fact  not  a  valid  law.  On  the  authority  of  Railroad  v.  Comrs.,  1 
O.  S.,  77,  until  otherwise  declared  by  a  judicial  tribunal,  the  presumption 
is  always  in  favor  of  the  validity  of  an  act  of  the  general  assembly ;  and 
this  is  good  sense.  For  however  long  a  period  its  provisions  may  reg- 
ulate the  conduct  of  the  citizen,  it  is  deemed  to  be  the  true  guide  until 
otherwise  adjudicated  by  a  court  of  competent  jurisdiction  to  determine 
the  matter,  and  this,  in  a  controversy  in  which  it  becomes  necessary  to 
pass  upon  its  validity.  Litigation  after  litigation  might  grow  up  and 
pass  through  our  courts,  in  which  rights  most  valuable  and  sacred,  aris- 
ing under  such  a  law,  would  collaterally  appear  in  the  controversy,  and 
still  remain  unassailed  on  the  ground  that  the  law  upon  which  they  were 
founded  was  unconstitutional,  and  this  because  the  issues  in  the  case 
c  onld  be  disposed  of  without  an  attack  upon  that  which  is  presumed  to 
be  the  law  of  the  land.  And  this  might  so  frequently  occur,  and  the  act 
remain  unimpugned  for  such  a  period  of  time,  that  the  people,  who  as  a 
mass,  are  not  indifferent  to  the  adjudications  of  our  courts,  and  are  not 
oblivious  to  the  general  trend  of  decisions,  might  well  be  warranted  in 
considering  it  a  tried  and  true  rule  of  action ;  and  still,  when  the  real 
test  comes,  in  the  crucible  of  judicial  determination,  it  would  be  branded 
as  inimical  to  the  organic  law  of  the  state.  So  that,  in  the  language  of 
Judge  Bradbury,  in  State  v.  Gardner,  54  O.  S.,  81,  "It  is  deemed  to  best 
comport  with  public  policy  that  the  official  act  of  one  acting  in  an  office 
created  by  an  unconstitutional  statute,  should  be  regarded  as  falling 
within  the  principle  that  sustains  the  acts  of  de  facto  officers,  until  the 
statute  has  been  held  unconstitutional  by  competent  judicial  authority, 
in  a  proceeding  appropriate  to  that  end." 

This  board  of  trustees  of  the  city  improvement  fund  was  so  acting 
when  the  deed  and  contract  here  presented  for  criticism  were  made. 
This  being  the  case,  we  are  compelled  to  find  that  said  contract  and  con- 
veyance were  not  affected  by  the  adjudication  of  the  Supreme  Court  after- 
wards declaring  invalid  the  law  under  which  the  board  acted. 

If  a  prosecution  for  offering  a  bribe,  to  one  who  is  acting  as  an 
officer  by  virtue  of  a  law  which  does  not  create  the  office  because  ot  its 
invalidity,  can  be  maintained,  as  in  State  v.  Gardner,  supra^  how  much 
less  right  has  the  creditor  of  a  grantor,  to  attack  the  title  of  a  grantee 
who  has  paid  full  consideration  for  the  debtor's  property,  and  who  holds 
under  a  deed  executed  before  the  debt  was  created,  all  in  good  faith,  and 
while  the  law  under  which  the  grantor  acted  was  presumed  to  be  valid. 

And  now,  coming  to  the  adjudication  in.  case  11,548,  which  is  pend- 
ing in  error  in  the  Supreme  Court  of  this  state,  apd  is  here  pleaded  in 
estoppel  of  this  plaintiff  and  these  creditor  defendants,  it  cannot  be  suc- 
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cessfuUy  denied  that  the  judgment  in  that  case  is  in  force.  It  is  in  sub- 
stance admitted  that  the  issues  tendered  by  the  pleadings  there,  are  as 
as  alleged  in  the  supplemental  answer  of  the  city  and  of  the  Globe  Win- 
dow Glass  Company  here.  That  judgment  is  not  void,  and  is  not  attacked 
for  fraud ;  and  until  impeached  for  cause,  or  reversed,  binds  not  only 
the  parties  to  the  action,  but  settles  the  status  of  the  property  in  contro- 
versy, against  any  body  who  would  question  it  by  a  title  other  than  one 
paramount  to  the  title  ascertained  by  the  judgment.  In  the  case  at  bar 
the  plaintififs  claim,  and  the  defendant  creditors  claim  rights  founded 
upon  the  title  of  the  Findlay  Window  Glass  Company,  who  was  the 
plaintiff  in  case  11,543,  and  against  whom  the  decree  was  rendered,  and 
whose  alleged  title  to  this  property  was  held .  to  be  unfounded ;  and  this 
in  a  case  where  it  was  not  only  appropriate  upon  the  issues  tendered  to 
determine  the  question,  but  where  it  was  determined,  and  determined 
adversely  to  the  Findlay  Window  Glass  Company.  We  conclude  that 
the  judgment  in  case  11,543  is  such  an  adjudication  as  to  estop  the  plain- 
tiff and  the  creditor  defendants,  and  debar  them  from  asserting  their 
claims  here,  and  so  find.  And  upon  the  whole  matter  the  court  finds 
for  the  defendants,  The  city  of  Findlay  and  The  Globe  Window  Glass 
Company,  upon  their  respective  answers  and  supplemental  answers  and 
cross-petitions,  and  against  the  plaintiff  and  the  other  defendants,  whose 
petitions  and  answers  and  cross-petitions  are  dismissed  at  their  cost,  and 
execution  for  costs  is  awarded,  and  the  case  is  remanded  to  the  common 
ple^  for  execution. 

Barber  &  Fuller  and  Geo.  H.  Phelps,  for  plaintiff. 

Ross  &  Kinder^  for  defendant. 


APPEALS. 

[Hamilton  Circnit  Court,  January  Term,  1898.] 

(Margin,  Eighth  Circuit;  Wilaon,  Second  Circuit,  and  Parker,  Sixth  Circuit,  JJ. 
sitting  in  Hamilton  County  Circuit  Court) 

Browns,  Assk^nbb,  v.  Wai«i<acb,  Assignbb,  bt  al. 

i.  O&DBR  OP  COXTRT  OP  INSOLVBNCY  CONFIRMING  SaI,B,  WITHOUT  ADJUDICATION 
K%  TO  PRIORITIBS,  NOT  APPBALABI^K. 
An  order  of  a  court  of  insolvency,  confirming  a  sale  by  a  trustee,  without  adju- 
dication as  to  priorities,  merely  finding  proceedings  to  be  regular  and  in 
accordance  witn  the  order  for  sale,  is  not  a  final  order  and  appeal  will  not  lie. 

£.  Rbcital  in  Entry  that  Noticb  op  Appbai^  was  Givbn  by  a  Trustee  is 
Insuppicibnt,  vtbbrb  it  dobs  not  Appear  that  Notice  was  in  Writing. 
The  recital  in  the  journal  entry  of  the  court  of  insolvency  that  notice  of 
appeal  was  given  xxy  a  trustee  who  wished  to  appeal  in  his  trust  capacity,  and, 
therefore,  is  not  obliged  to  give  bond,  is  not  a  compliance  with  sec.  6408,  Rev. 
Stat,  requiring  that  notice  of  appeal  must  be  given  in  writing,  inasmuch  as 
it  does  not  appear  affirmatively  tliat  the  notice  referred  to  was  in  writing. 

1  Rbcital  that  Oral  Noticb  was  Given  not  a  CoimriANCB  with  Statute. 
In  this  case  another  personal  entry  contained  the  recital  that  an  oral  notice  of 
appeal  was  given :  Held^  That  this,  on  its  face  was  not  a  compliance  with 
tne  statute. 
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Parker,  J.; 

1.  An  order  confirming  a  sale,  where  there  is  no  adjudication  as  to 
priorities,  but  merely  a  finding  that  the  proceedings  for  the  sale  were 
regular  and  in  accordance  with  the  order  for  sale,  is  not  a  final  order, 
and  an  appeal  from  it  will  not  lie. 

2.  The  recital  in  the  journal  entry  of  the  court  of  insolvency  that 
notice  of  appeal  was  given  by  a  trustee  who  wished  to  appeal  in  his  trust 
capacity  and  therefore  is  not  obliged  to  give  bond,  is  not  a  compliance 
with  sec.  6408,  Rev.  Stat.,  requiring  that  notice  of  appeal  must  be  given 
in  writing,  inasmuch  as  it  does  not  appear  affirmatively  that  the  notice 
referred  to  in  the  journal  entry  was  in  writing.  In  this  holding  the  court 

follows  the  decision  in  Willis,  Admr.,  v.  Willis,  10  Circ.  Dec,  000,  a  case 
from  Washington  C.  H.,  decided  by  the  circuit  court  for  the  second  cir- 
cuit and  affirmed  in  the  Supreme  Court  without  report,  57  O.  S.,  668, 
where  the  question  presented  here  was  the  only  question  made. 

8.  In  the  case  at  bar,  another  journal  entry  contained  the  recital 
that  an  oral  notice  of  appeal  was  given.  The  court  hold  that  this,  on  its 
face,  was  not  a  compliance  with  the  statute. 

Both  judgments  of  common  pleas  in  dismissing  appeals  from  the 
court  of  insolvency,  affirmed. 

FoUett  <Sf  Kelley,  and  F.  W.  Browne^  for  plaintiflF  in  error. 

WUby  &  Wald,  contra. 


CONSTITUTIONAL  LAW. 

[Hancock  Circuit  Court,  May  Term,  1898.] 
Day,  Price  and  Norris,  JJ. 

Thb  Lakb  Erw  &  Wbstbrn  R.  R.  Co.  v.  Levi  Palk  bt  al. 

Section  3365,  Rbv.  Stat.,  Providing  for  I^iabiuty  of  Railroads  for  IifjURv 
FROM  FnUSS  NOT  Unconstitutionai^ 
Section  8365  Rev.  Stat,  in  creating  the  liability  and  determining  the  proof  which 
fixes  the  liability  of  a  railroad  company  for  injury  from  fire  which  originates 
upon  its  land,  caused  by  operating  the  railroad,  in  the  face  of  due  care  in 
operating  the  road,  does  take  away,  circumscribe  or  curtail  the  use  ot  a  prop- 
erty right  It  it  not,  therefore,  an  infringement  upon  constitational  inhi- 
bition. 

NORRIS,  J. 

The  defendants  in  error,  Falk  and  Zay,  as  plaintiffs  in  the  court  of 
common  pleas  of  this  county,  filed  their  petition  against  the  Lake  Erie  & 
Western  Railroad  Company,  in  which,  after  asserting  jurisdictional  facts, 
they  allege  that  defendant's  railroad  runs  near  the  premises  of  plaintifi 
Falk  in  this  county,  upon  which,  on  August  17, 189o,  was  situated  a  hay 
barn  of  the  value  of  $200.  In  the  hay  bam  was  hay  of  the  value  of 
$90.48,  and  straw  worth  $1.60 ;  also  standing  on  the  premises  was  a  grain 
elevator  owned  by  said  Levi  Falk,  in  which  was  stored  property  of  plain- 
tiffs Falk  and  Zay,  consisting  of  forty-one  bundles  of  baling  wire,  w«)rth 
$51.25,  and  other  chattels  named,  all  together  with  the  hay  building 
amounting  to  the  value  of  $866.88,  the  property  of  the  plainti&  Falk 
and  Zay. 


Digitized  by 


Google 


766  OHIO  CIRCUIT  DECISIONS.  VoX 

Hancock  Circuit  Court 

Plaintiffs  say  that  on  August  17, 1895,  defendant's  railroad  company 
negligently  omitted  to  use  a  spark  arrester  upon  its  locomotive,  and  in 
running  its  locomotive  over  its  railroad  opposite  the  premises  upon  which 
the  property  was  located,  defendant  negligently  permitted  the  locomotive 
to  throw  out  sparks,  which,  falling  upon  the  elevator,  set  it  on  fire.  The 
fire  destroyed  the  elevator,  spread  to  and  destroyed  the  hay  building,  and 
burned  up  all  the  property  described  in  the  petition.  For  this  loss  plain- 
tiffs Falk  and  Zay  seek  to  recover. 

The  answer  of  the  railroad  company  is  in  substance  a  denial  of  the 
allegations  of  the  petition.  The  issues  thus  made  up  were  submitted  to 
a  jury  which  returned  its  verdict  for  the  plaintiff.  Defendant's  motion 
for  a  new  trial  was  overruled.  Taking  exceptions  to  these  proceedings 
of  the  trial  court,  the  defendant,  as  plaintiff  in  error,  here  prosecutes  this 
suit  for  reversal. .  The  reasons  assigned  for  reversal  are  found  in  the 
motion  for  new  trial  and  in  the  petition  in  error,  and  are : 

First — The  verdict  is  against  the  weight  of  the  evidence  and  con- 
trary to  the  law  of  the  case. 

Second — Error  in  the  charge  as  given. 

Third — Error  in  refusing  to  charge  as  requested. 

Fourth — Error  in  admission  of  evidence  offered  by  the  plaintiff 
below,  and  in  rejecting  evidence  offered  by  the  defendant  to  maintain  the 
issues  upon  its  part. 

Fifth — And  the  court  erred  in  overruling  defendant's  motion  for  new 
trial. 

We  find  no  error  either  in  the  admission  or  rejection  of  evidence  by 
the  trial  court. 

Coming  now  to  the  assignment  that  the  verdict  was  not  sustained  by 
the  weight  of  the  evidence  and  is  against  the  law,  and  that  there  is  error 
in  the  charge  as  given  and  in  the  refusal  to  give  the  propositions 
requested  by  the  defendant  to  be  given,  these  objections  may  be  consid- 
ered together,  resting  as  they  do  upon  the  validity  of  sec.  8365-5,  Rev. 
Stat.,  of  this  state,  which  provides : 

"That  every  railroad  company  operating  a  railroad  within  the  state 
of  Ohio  shall  be  liable  for  all  loss  or  <Jamage  by  fire  originating  upon  the 
land  belonging  to  such  railroad  company  caused  by  operating  such  rail- ' 
road,  and  the  existence  of  such  fires  upon  such  railroad  compauy*s  lands 
shall  be  firtma /acie  evidence  that  such  fire  was  caused  by  operating 
such  railroad." 

Plaintiff  in  error  insists  that  the  section  of  the  statutes  which  thus 
declares,  is  inimical  to  those  provisions  of  the  constitution  of  this  state 
which  assure  to  every  person  a  remedy  for  injury;  which  secure  to 
each  his  lands  and  goods  against  every  challange  except  by  the  due 
process  of  the  law;  and  notably  that  it  contravenes  section  19  of  article 
1,  which  holds  private  property  only  subservient  to  the  public  welfare, 
and  aside  from  that  inviolate. 

Though  not  so  alleged  in  the  petition,  it  is  conceded  as  one  of  the 
facts  in  this  case,  that  that  portion  of  the  elevator  building  where  the 
fire  in  this  instance  originated,  was  upon  lands  belonging  to  the  railroad 
company.  Witnesses  who  almost  saw  the  ignition,  who  saw  the  blaze 
when  it  was  scarcely  larger  than  a  mand's  hand,  also  testify  that  defend- 
ant's locomotive  had  but  a  moment  before  beien  standing  on  the  track 
nearly  opposite  this  grain  elevator,  and  had  but  a  moment  before  started 
up  and  passed  within  twenty  or  thirty  feet  of  this  building.  Those 
within  the  building  say  that  there  was  no  fire  within  the  building  when 
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the  blaze  was  discovered  on  the  roof,  and  those  who  first  saw  the  fire  tes- 
tify that  in  appearance  it  had  just  commenced  to  burn  as  if  starting  on 
the  outside  ot  the  roof.  The  evidence  tends  to  prove  that  this  locomo- 
tive carried  a  device  to  prevent  the  emission  of  sparks,  such  as  was  in 
general  use  at  that  time  by  railroad  companies;  and  while  this  is  true, 
the  evidence  tends  further  to  show,  that  for  all  the  precaution  taken  by 
spark  arresters  such  as  the  one  in  use  on  this  locomotive,  that  at  times 
sparks  and  plieces  of  live  cinder  would  escape  despite  all  such  care  to 
prevent  it.  The  movement  of  this  locomotive  over  its  line  at  this  time 
and  place  was  one  of  the  acts  of  the  plaintiflf  in  error  in  the  operation  of 
its  railroad,  so  that  the  fact  that  this  fire  did  originate  upon  the  Jands 
belonging  to  this  railroad  company,  and  was  caused  by  the  operating  of 
such  railroad,  is  almost  beyond  question  in  the  controversy,  and  if  the 
plain  provisions  of  sec.  3366-6  are  not  incompatible  with  the  organic 
law  of  this  state,  the  verdict  of  the  jury  is  in  all  respects  warranted  by 
the  weight  of  the  evidence. 

It  is  urged  by  plaintiflf  in  error  that  sec.  8365-5  provides  a  summary 
method  of  depriving  the  plaintiff  in  error  of  its  property.  That  both  in 
creating  the  liability  and  determining  the  question  of  proof  which  fixes 
the  liability,  it  establishes  a  system  of  procedure  which  the  law-making 
power  is  not  sustained  in  enacting. 

It  i^  not  an  open  question  that  the  "  general  assembly  has  authority 
to  prescribe  the  circumstances  that  shall  constitute  prima  facie  evidence 
of  a  fact  in  issue  in  an  action."  This  doctrine  is  broadly  laid  down  in 
the  case  of  Penna.  Co.  v.  McCann,  54  O.  S.,  10,  from  the  syllabus  of 
^  which  I  have  just  quoted.  Indeed,  says  Judge  Bradbury  in  that  case  : 
*'  The  authorities  that  bear  in  some  degree  upon  that  question  are  so 
numerous  that  it  is  impracticable  to  cite  all  of  them  f  and  I  find  this 
true.  Legislative  enactments  of  this  character  the  courts  class,  **  not  as 
among  the  law  of  rights,  but  as  belonging  to  the  law  of  remedy,"  and  by 
them  the  nature  of  the  controversy  is  not  changed,  nor  does  it  affect  the 
process  by  which  the  rights  of  the  parties  to  the  controversy  are  deter- 
mined. 

In  fixing  the  liability,  the  authority  of  the  legislature  might  well 
emanate  from  that  undefined  quantity  known  as  police  power — the 
power  to  regulate  and  control — if  from  no  other  source.  This  section 
extinguishes  no  right  of  property  of  the  plaintiff  in  error,  it  makes  no 
attack  upon  its  franchise,  it  does  not  challenge  any  privilege  that  it 
might  legally  exercise  in  its  corporate  capacity.  A  railroad  corporation 
never  had  the  right  to  set  a  man's  property  on  fire  and  bum  it  up.  As 
the  law  stood  before  this  enactment,  it  may  have  been  excused  from 
liability  when  the  facts  failed  to  establish  want  of  ordinary  care  upon  its 
part,  but  it  never  had  the  right  to  do  this  either  by  design  or  accident ; 
3o  that  in  declaring  the  responsibility  for  injury  from  fire  which  origi- 
nates on  the  land  of  the  railroad  company,  caused  by  operating  the  rail- 
road, and  in  fixing  upon  the  railroad  .company  the  liability  in  the  face  of 
due  care  in  operating  the  railroad,  was  not  taking  ^way  a  property  right 
or  circumscribing  or  curtailing  the  use  of  property ;  but  was  simply  say- 
ing that  a  person  who  to  carry  on  a  business  for  profit  uses  in  a  certain 
way  a  dangerous  and  destructive  element,  of  which  he,  and  only  he,  has 
control,  and  injury  from  which  he  has  best  means  to  prevent,  is  under 
certain  circumstances,  and  without  fault  upon  his  neighbor's  part, 
responsible  for  the  consequences  to  his  neighbor ;  that  under  such  condi- 
tions a  man  whose'  property  is  destroyed  without  fault  upon  his  part, 
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may  not  suffer  the  loss  and  be  without  remedy,  even  though  the  one  who 
causes  the  loss  is  free  from  the  substantive  negligence,  but  without 
whose  act  the  loss  would  not  have  occurred. 

Viewing  the  case  in  this  light,  we  are  not  of  the  opinion  that  the 
section  is  an  infringement  upon  constitutional  inhibition,  and  hence  find 
no  error  in  the  charge  as  given,  and  in  the  refusal  to  charge  as  requested. 
No  error  therefore  appearing  upon  the  face  of  the  record,  the  judgment 
of  the  common  pleas  is  affirmed  at  the  cost  of  plaintiff  in  error,  without 
penalty,  and  the  case  is  remanded  for  execution. 

A.  &  J.  Blackford,  for  plaintiff. 

John  Poe  and  H.  F.  Burket^  for  defendant. 


PLEADING— DOWER. 

[Hancock  Circuit  Court,  May  Term,  1898.] 
Day,  Price  and  Norris,  JJ. 

F.  S.  Smith  v.  Jacob  Whistlsr  bt  ai^ 

1.  ALI^GATIONS    NBCBSSARY    to    MAKB    DKPAUIfT  JmX>MBNT  A   BAR  TO    SUBSB- 
QUBNT  Cl^AIMS. 

A  plaintiff  in  marshalling  liens  is  not  required  to  set  out  another  lienholder'a 
oiuse  of  action,  yet  he  must,  in  order  that  the  proceeding  may  conatitute  a 
bar,  at  least,  by  naked  assertion,  or  b^  setting  up  facts  which  will  bear  the 
conclusion,  advise  the  party  to  the  suit,  that  his  interest  will  be  barred  if  he 
fails  to  disclose  it 

2.  Whbrb  Pbtition  dobs  not  Dbfinb  Intbrbsts,  it  Must  Appbar  that 
Intbrests  arb  Advbrsb. 

Where  such  plaintiff  does  not  attempt  in  his  petition  to  define  such  person's 
interest  in  the  property  sought  to  be  subjected  to  his  lien,  he  must,  m  order 
to  preclude  him,  allege  facts,  admitting  of  no  misconstruction,  which  will 
make  it  appear  that  their  interests  are  adverse,  and  that  there  is  issue 
between  them,  in  the  determination  of  which  the  rights  of  such  person  in 
the  property  will  be  in  some  way  affected. 

3.  JUDGMBNT  TO  CONSTITUTB  A  BAR  MUST  BB  ON  PACTS  SO  Pl^BADBD. 

And  in  order  to  bar  such  person  it  must  appear  by  the  record,  pleaded  in  bar, 
that  the  judgment  of  the  court  is  based  upon  the  facta  so  pleaded,  either  aa 
they  are  shown  by  the  evidence  or  undenied  in  the  controversy. 

4.  Suit  AND  Judgmbnt  in  Dbpaui^t  which  is  not  a  Bar  to  Subsbqubnt  Ciiaims 

A  widow  who  is  made  defendant  in  an  action  to  subject  certain  real  eatate  to 
the  payment  of  a  judgment  against  one  of  the  heirs,  in  which  action  the  peti- 
tion simply  recites  that  the  *' judgment  debtor  is  seized  in  fee  simple  of  the 
undivided  one-sixth  of  this  property,  subject  to  the  dower  right "  of  said 
widow,  who  makes  default  for  answer  and  does  not  defend,  is  not  thereby 
barred  by  the  judgment  from  asserting  her  rights  to  said  property  by  virtue 
of  an  agreement,  in  the  nature  of  an  amicable  partition  and  voluntary  aaaign- 
ment  of  dower,  made  prior  to  the  time  when  such  action  was  brought 

5  Voluntary  Assignment  op  Dowbr  Without  Approvai,  op  Proratb  Judgb 
Upheld. 
An  agreement,  purporting  to  be  an  amicable  partition  and  voluntary  assign- 
ment of  dower,  between  the  widow  of  deceaaed  and  his  heirs,  all  of  whom 
were  of  age,  by  which  certain  real  estate,  a  fair  amount  as  to  value,  is  set  off 
to  the  widow,  in  consideration  of  which  she  released  all  further  claims  upon 
the  estate,  and  upon  which  real  estate  she  has  made  lasting  and  valuable 
improvements,  is  not  invalid,  at  the  suit  of  a  creditor  of  one  of  the  heirs, 
whose  debt  arose  after  the  dower  waa  thus  assigned,  by  reason  of  the  absence 
of  approval  by  the  probate  judge,  as  provided  by  sec.  6707,  Rev.  Stat 
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6.  Widow's  Signing  Agreement  Aicoxjkting  to  an  Acceptance. 

The  signing  of  the  agreement,  above  described,  by  the  widow  amounts  to  an 
acceptance  of  the  assignment  of  dower  under  sec.  5707,  Rev.  Stat 

NoRRIS,  J. 

This  case  comes  in  this  court  by  appeal.  Some  time  before  April  6, 
1894,  one  Samuel  Whistler,  late  of  this  county,  died  intestate  and  left 
Julia  Ann  Whistler,  his  widow,  and  the  other  defendants,  his  only  chil- 
dren and  heirs  at  law.  Samuel  Whistler  died  .seized  of  property,  real 
and  personal,  to  the  value  of  about  $16,000,  about  $7,000  of  which  was 
personal.  A  part  of  his  real  estate  was  49  J  acres  of  land,  and  the  home- 
stead, consisting  of  house  and  lot. 

On  April  6»  1894,  by  a  written  agreement,  defendants,  the  widow 
and  heirs  of  Samuel  Whistler,  who  had  in  this  property  the  next  imme- 
diate estate  of  inheritance,  and  who  were  all  of  age,  made  amicable  par- 
tition of  this  estate,  executed  deeds  to  each  other,  and  undertook  to  set 
oflf  and  assign  to  Julia  Ann  Whistler,  the  widow,  her  dower  interest  in 
the  property.  The  agreement  which  purported  to  be  the  voluntary 
assignment  of  dower  to  this  widow  by  writing  under  the  hands  of  these 
heirs,  was  never  indorsed  by  the  written  approval  of  the  probate  judge 
of  this  county.  The  widow  is  a  party  to  and  signed  this  agreement. 
Since  the  date  of  this  alleged  assignment  of  dower  the  widow  has  been 
in  possession  of  this  property,  made  valuable  and  lasting  improvements 
upon  it,  received  its  rents  and  profits,  kept  it  in  repair  and  paid  the  taxes, 
and  has  ever  since  and  still  claims  it  as  her  dower  interest  in  her  deceased 
husband's  estate*  She  has  conveyed  and  released  to  her  children  all  her 
interest  in  the  residue  of  his  property,  real  and  personal. 

In  December,  1896,  by  the  consideration  of  the  court  of  common 
pleas  of  Wood  county,  one  A.  B.  Landis  recovered  a  judgment  against 
A.  D.  Whistler,  one  of  these  heirs,  and  caused  an  execution  to  issue  upon 
said  judgment,  which  was  levied  on  the  undivided  one-sixth  part  of  this 
real  estate  so  set  oflf  to  the  widow,  which  the  judgment  creditor  claims  is 
the  interest  of  A.  D,  Whistler  as  tenant  in  common.  The  judgment  was 
assigned  by  Landis  to  one  George  W.  Ozias.  To  subject  this  property 
to  the  judgment,  an  action  was  commenced  by  Ozias  in  the  con  mon  pleas 
of  this  county,  the  petition  in  which  recites  that  the  judgment  debtor, 
A.  D.  Whistler,  is  seized  in  fee  simple  oi  the  one  undivided  sixth  part 
of  this  property,  subject  to  the  dower  of  Julia  Ann  Whister  as  the  widow 
of  Samuel  Whistler,  deceased,  and  asks  that  the  liens  be  marshalled  and 
that  the  interest  of  said  judgment  debtor  be  sold  tosatisfy  the  judgment. 
To  that  action  Julia  Ann  Whistler  was  made  a  party,  and  made  default 
for  answer,  and  did  not  defend.  Other  defendant  lienholders  answered 
in  that  case,  among  them  the  plaintiflf  in  this  case,  F.  S.  Smith,  setting 
up  their  respective  liens,  asking  that  the  interest  of  A.  D.  Whistler  in 
the  property  be  sold  and  the  proceeds  distributed  to  the  respective 
claimants* 

Such  proceedings  were  had  in  this  case  of  Ozias  against  A.  D. 
Whistler  and  others,  that  the  interest  of  A.  D.  Whistler  in  this  49^  acres 
and  the  homestead  was  sold,  subject  to  the  dower  interest  of  Julia  Ann 
Whistler.  At  this  sale  the  plaintiflf,  P.  S.  Smith,  became  the  purchaser, 
and  as  such  purchaser,  and  under  the  title  so  acquired,  he  demands  par- 
tition of  the  property  in  the  action  at  bar,  of  which  he  claims  the  one 
undivided  sixth  part;  and  concedes  that  Julia  Ann  Whistler,  as  the 
widow  of  said  Samuel  Whistler,  deceased,  is  entitled  to  dower,  and  asks 
8   o.    C    D.    49 
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that  bis  interest  be  set  off  to  bim  in  severalty,  or  in  the  alternative,  tbat 
tbe  premises  be  sold. 

To  this  petition  of  Smith,  Julia  Ann  Whistler  answers  and  sets  up 
tbe  contract  between  herself  and  her  children  heretofore  recited,  her  com- 
pliance with  all  of  its  terms,  one  of  which  was  her  release  and  conveyance 
to  the  children  of  all  her  dower  interest  in  the  residue  ot  the  estate  of 
her  deceased  husband.  That  she  was  put  in  possession  under  the^'contract 
of  the  property  here  sought  to  be  partitioned,  and  that  she  is  still  in  pos- 
sefcbion  ;  that  she  has  made  valuable  improvements  upon  the  faith  oi  all 
this,  and  she  holds  up  the  contract  and  her  performance  and  possession  as 
the  legitimate  assignment  of  her  dower  in  her  husband's  estate  rounded 
up  in  the  premises  described  in  the  petition,  and  denies  Smith's  right  to 
the  possession  of  any  of  it,  and  asserts  that  whatever  his  interest  be,  it  is 
subject  to  her  life  estate  as  doweress. 

The  plaintiff  replies  and  admits  the  execution  of  the  contract,  but 
denies  that' it  extends  the  estate  of  Mrs,  Whistler  beyond  a  mere  statutory 
dower  in  the  property  described  in  the  petition.  He  pleads  the  adjudi- 
cation in  the  Ozias  case  as  conclusive  against  her  claim,  and  as  barring 
her  from  asserting  any  interest  other  or  further  than  her  dower  which  he 
sa5'S  is  recognized  in  the  petition. 

These  issues  being  submitted  to  the  court  of  common  pleas,  resulted 
in  a  denial  of  partition,  a  dismissal  of  Smith's  petition,  and  an  affirmance 
of  the  contract  as  the  evidence  of  Mrs.  Whistler's  life  estate  in  the  prop- 
erty. From  this  judgment  and  finding  of  the  common  pleas,  the  plaintiff 
Smith  takes  his  appeal,  and  upon  the  pleadings  and  evidence  submits  the 
issues  here. 

It  is  insisted  by  the  plaintiff  that  the  judgment  of  the  common  pleas 
in  the  case  of  Ozias  against  Whistler  fully  adjudicates  her  rights  in  the 
property  in  controversy,  and  that  said  adjudication  was  adverse  to  her 
claim  as  she  here  asserts  it.  There  was  no  issue  made  as  to  her  dower 
right  in  that  action ;  the  petition  declares  it ;  the  finding  of  the  court 
postponed  the  interest  of  A.  D.  Whistler  to  it,  and  the  land  was  sold 
subject  to  it.  Her  default  was  a  silent  acknowledgment  that  she  was 
thus  interested  in  this  property,  and  she  still  claims  to  be. 

It  is  true  that  while  a  plaintiff,  in  marshalling  liens,  is"  not  required 
to  set  oat  another  lienholder*s  cause  of  action  and  the  facts  which  con- 
stitute his  claim,"  yet  he  must,  at  the  same  time,  in  order  that  the  pro- 
ceeding may  constitute  a  bar,  at  least,  by  naked  assertion,  or  by  setting 
up  a  state  of  facts  which  will  bear  the  conclusion,  advise  the  party  to  the 
suit  that  his  interest  will  be  barred  if  he  fail  to  disclose  it.  And  where 
the  plaintiff  does  attempt  in  his  petition  to  define  such  person's  interest 
in  the  property  sought  to  be  subjected  to  his  own  lien,  he  must,  in  order 
to  preclude  him,  allege  facts  admitting  of  no  misconstruction,  which  will 
make  it  appear  that  their  interests  are  adverse,  and  that  there  is  issue 
between  them,  in  the  determination  of  which  the  rights  of  such  person 
in  the  property  will  be  in  some  way  affected.  And  in  order  to  bar  such 
person,  it  must  appear  by  the  record,  pleaded  in  bar,  that  the  judgment 
of  the  court  is  based  upon  the  facts  so  pleaded,  either  as  they  are  shown 
by  the  evidence,  or  are  undenied  in  the  controversy. 

Case  No.  12,847  of  Ozias  against  Whistler,  the  record  of  which  is 
interjposed  by  the  plaintiff  to  estop  this  woman  from  asserting  her  rights 
under  this  written  agreement,  which  she  claims  to  have  been  the  volun- 
tary assignment  of  her  dower  in  her  husband's  estate,  rested  solely  upon 
the  petition.     It  is  the  lone  pleading  in  that  case  that  mentions  her  in  any^ 
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way,  or  alludes  to  her  rights ;  and  nobody  answers  who  does  not  acquiesce 
in  it,  in  so  far  as  it  concerns  her. 

In  that  petition  no  issue  is  raised  between  Ozias  and  Julia  Ann 
Whistler.  No  party  to  that  action  was  seeking  to  disturb  her  interest, 
and  could  not  ii  he  would.  She  was  not  a  claimant  whose  lien  cotdd  be 
shuffled  to  one  side  or  the  other,  by  a  determination  of  priorities ;  she 
was  not  a  lienholder  at  all,  but  she  was  the  owner  of  the  most  favored 
estate  that  could  attach  to  the  property.  She  claimed  to  hold  her  prop- 
ertj'  by  virtue  of  being  the  doweress  of  Samuel  Whistle^.  The  petition 
does  not  in  any  sense,  set  up  a  claim  that  can  by  sophistry  or  construc- 
tion controvert  this  assertion.  Upon  the  contrary,  it  accedes  to  it,  and 
alleges  it,  and  the  court  in  its  decree  declares  it  in  terms ;  to  which  the 
facts,  as  she  avers  them,  are  equally  as  applicable,  as  is  the  claim  that 
her  interest  touches  only  the  statutory  dower  in  the  realty.  So  that  we 
are  not  of  the  opinion  that  the  judgment  in  case  No.  12,347  debars  her 
from  claiming  as  she  claims  in  this  case. 

It  is  urged  by  the  plaintiff  that  the  writing  between  Julia  Ann 
Whistler  and  her  children, — those  who  took  the  next  immediate  estate 
of  inheritance  in  this  property, — ^is  not  a  voluntary  assignment  of  dower 
as  contemplated  by  law ;  that  it  does  not  comply  with  sec.  5707,  Rev. 
Stat.,  in  this  :  That  the  evidence  fails  to  establish  that  the  property  is 
not  incumbered. 

If  the  voluntary  assigpiment  of  dower  in  this  land  is  open  to  this  at- 
tack, the  fact  of  incumbrance  which  precludes  assignment  is  a  matter  of 
affirmative  defense  to  this  widow's  claim,  and  in  order  to  defeat  an  as- 
signment that  had  gone  into  effect  so  far  as  the  acts  of  the  parties  could 
make  it  effective,  it  should,  to  be  of  avail  to  the  assaulting  party,  by  him  be 
made  to  appear,  that  this  condition  which  preceded  a  Voluntary  assign- 
ment, existed  at  the  time  this  writing  was  executed.  But  this  can  be  of 
little  moment,  as  the  evidence  does  disclose  that  the  estate  of  Samuel 
Whistler  was  not  a  debtor  estate. 

It  is  claimed  that  this  attempted  assignment  of  dower  was  never  ap- 
proved by  the  probate  judge  of  this  county,  and  hence  binds  nobody. 
This  widow  is  not  attacking  this  assignment  of  dower,  nor  are  these 
heirs,  nor  is  any  creditor  of  this  estate.  It  is  assailed  by  one  who  is  sub- 
rogated to  a  creditor  of  one  of  these  heirs  who  signed  the  contract  and 
who  put  his  mother  in  possession,  and  who,  as  the  facts  show,  received 
all  the  benefits  of  the  residue  of  this  estate,  thus  stripped  ot  her  dower, 
to  which  he  was  entitled;  and  this  before  the  judgment  was  rendered 
and  before  the  debt  was  created.  This  creditor  must  stand  or  fall  by  his 
debtor,  whose  acts  and  rights  and  knowledge  are  his.  What  sort  oi  a 
figure  would  he  cut,  this  son  who  made  this  agreement,  took  his  mother's 
dower  interest  in  the  rest  of  the  estate  and  spent  it,  put  her  in  possession 
of  the  land  hewed  out  of  Isaac  Whistler's  estate  as  and  for  her  dower 
interest  in  the  estate,  saw  her  make  improvements  and  repairs,  and  pay 
taxes,  and  enjoy  the  profits,  and  treat  it,  and  consider  it,  and  accepted 
it,  as  her  assignment  of  dower ;  what  sort  of  an  onslaught  could  he  make 
upon  the  old  lady's  rights,  as  vouchsafed  by  his  agreement  ?  Surely 
none  that  would  disturb  her  much.  How  could  he,  or  one  who  claims 
under  him,  avail  himself  of  the  omission  of  the  probate  court  to  approve 
in  writing  a  contract  that  he  had  solemnly  made  and  executed  so  far  as 
he  could  execute  it,  and  upon  the  faith  of  which  the  old  lady  had  taken 
possession,  made  valuable  and  lasting  improvements,  and  conveyed  to 
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him  \'aluable  interests.    The  question  is  not  answerable  either  in  equity 
or  in  law. 

The  approval  of  the  probate  judge,  as  contemplated  in  sec.  6707,  is 
evidently  for  the  protection  of  the  widow  that  she  may  not  be  imposed 
upon ;  to  see  that  the  heirs  are  dealt  with  fairly,  and  that  the  minors  who 
are  bound  in  a  proceeding  of  this  sort  by  the  act  of  their  guardian,  are 
not  overreached.  Creditors  of  a  deceased  person  might  have  rights  that 
could  be  jeopardized  by  an  unfair  assignment  of  dower.  Nothing  but 
this  interposition  of  the  judge  could  prevent  the  heirs  from  giving  all  the 
property  of  an  estate  to  a  widow  under  such  an  assignment  if  they  were* 
so  disposed.  And  that  no  injustice  to  any  of  the  interested  parties  be 
the  consequence,  a  proceeding  of  this  sort  is  kept  under  the  supervision 
of  the  probate  court. 

It  does  not  appear  that  the  estate  of  Samuel  Whistler  owed  any  debts, 
and  it  is  not  claimed  that  this  assignment  of  dower  is  unjust  or  inequi- 
table. So  far  as  it  relates  to  these  heirs,  indeed  it  would  seem  that  had 
dower  been  assigned  to  her  by  the  ordinary  method,  she  would  have  re- ' 
ceived  more  than  the  value  of  this  life  estate.  The  written  approval' of 
the  probate  judge,  so  far  as  the  good  faith  of  this  proceeding,  and  the 
fairness  of  this  assignment  is  concerned,  is  a  formidity  that  in  this  in- 
stance would  change  nothing ;  and  in  the  face  of  the  fact  that  all  parties 
have  complied  with  the  agreement,  this  objection  in  the  mouth  of  the 
plaintiff  avails  him  nothing. 

It  is  deemed  by  the  plaintiff  fatal  to  this  assignment  of  dower,  that 
the  widow  did  not  accept  it  in  writing  on  the  contract.  A  sufficient  an- 
swer to  this  is  that  she  does  accept  it  in  writing  on  the  contract;  she 
is  a  party  to  and  signs  the  agreement,  and  by  every  act  since  has  approved 
it,  and  here  endeavors  to  enforce  it.  We  would  think  this  a  compliance 
with  the  requirement  of  the  statute  in  that  regard.  So  as  the  matter 
looks  to  us,  we  find  for  the  defendant,  Julia  Ann  Whistler,  upon  the  an- 
swer, and  against  the  plaintiff,  dismiss  his  petition,  adjudge  the  costs 
against  him,  award  execution,  and  remand  the  cause  for  execution. 

H.  H.  Barber,  A.  G.  Fuller,   IV.  F.  Brickman,  for  plaintiff. 

fohn  Poe,  for  defendant. 


ATTACHMENT  AND  GARNISHMENT. 

[Allen  Circuit  Conrt,  April  Term,  1898.] 

Day,  Price  and  Norris,  JJ, 

Bbbnbzbr  p.  Davis  v.  Robert  Lbwxs. 

!•  SSKVICH  OV  ATTACHMBIVT   CONTEMPLATES    THAT    PrOPBKTY    88AU   BB    ACT- 
VAIAY  SBIZBD  and  RBTAINKD  BY  OFFICER. 

The  service  of  a  writ  of  attachment  contemplates  that  the  property  against 
which  it  is  directed  shall  be  actually  seized  by  the  officer  serving  the  writ : 
that,  as  provided  by  statute,  he  will  take  into  his  possession  and  retain 
property  in  his  control,  to  await  process  of  the  law  by  which  attachment 
may  be  discharged  or  judgment  executed  against  the  property. 

1  lNTAHOZBI,B  PrOPEKTY— STEPS  MUST  BE    TAKEN  TO   PASTBlf  tt  JM  HaMW  OP 

9ARTIB8  IN  Possession  ok  Control. 
Where  property  sought  to  be  taken  by  attachment  is  intangible,  or  if  it  is  io 
dtnated  that  the  officer  cannot  obtain  possession  of  it,  then  such  steps  are 
to  be  taken  as  will  fasten  the  property  in  the  hands  of  the  person   who 
has  possession  or  control  of  it. 


Digitized  by 


Google 


VIH. CIRCUIT  COURXa 773 

Davis  V.  I^ewis. 

S  Return  which  Paii^  to  show  that  Officer  could  not  have  Attached 
Property. 
A  return,  by  the  constable,  that  he  "could  find  no  personal  property  to  at- 
tach, except  property  claimed  by  D.  as  agent  of  defendant,  does  not  show 
or  tend  to  show  that  the  property  held  by  D.  as  agent  could  not  have  been 
seized  by  such  officer. 

4.  Failure  to  Proceed  as  Directed  by  Statute  Renders  Judgment  with- 
out Force. 

This  being  the  case,  the  statute  clearly  pointed  out  the  manner  in  which  the 
service  must  be  made  in  order  to  clothe  the  court  with  jurisdiction  to  pro- 
ceed to  judgment  against  the  non-resident  debtor,  and  to  pursue  any  other 
course  makes  the  judgment  without  character  or  force. 

5.  Failure  to  Comply  with  Statute— Court  Loses  Jurisdiction  of  Prop- 
erty AND  Cause— Garnishee  Released. 

Where  garnishee,  in  an  action  against  a  non-resident,  answers  and  discloses 
that  he  has  property  of  the  defendant's  in  his  possession,  if  the  court  fails 
to  order  the  delivery  of  such  propertv  into  court,  or,  if  garnishee  is  per- 
mitted to  retain  it,  to  req^uire  an  unaertaking  that  the  property  will  be 
forthcoming  to  meet  the  judgment  of  the  court,  the  court  loses  jurisdic- 
tion of  the  property  and  the  cause  and  the  garnishee  is  released  from  lia- 
bility. 

6.  Order  of  Court  upon  Garnishee  Failing  to  meet  Statutory  Require- 
ments. 

An  order  that  the  "garnishee  retain  the  property  in  his  possession  until  the 
final  disposition  of  the  case ;  and  in  the  event  of  judgment  tor  plaintiff,  to 
turn  it  over  to  the  constable,  to  whom  an  order  of  sale  might  issue,"  with* 
out  requiring  an  undertaking,  is  not  a  compliance  with  the  statute. 

7.  Action  Against  Garnishes  for  Failing  to  turn  over  Property  Barred 
in  six  Years. 

An  action  to  recover  judgment  against  a  garnishee  defendant,  who  failed  or 
refused  to  obey  the  order  of  court  directing  him  to  turn  over  certain  prop- 
erty io  satisfy  a  judgment,  is  an  action  on  a  liability  created  by  statute  and  is 
barred  by  the  six  years'  statute  of  limitations. 

Norris,  J. 

This  case  reaches  this  court  by  petition  in  error.  Defendant  in 
error,  Robert  Lewis,  who  was  the  plaintiff  below,  filed  his  petition  in  the 
court  of  common  pleas  of  this  county  against  Ebenezer  F.  Davis,  the 
plaintiff  in  error  here,  in  which  he  claims  that  in  August,  1889,  before 
one  of  the  justices  of  the  peace  of  this  county,  he  procured  an  order  of 
attadiment  in  a  case  there  pending,  wherein  he  was  plaintiff  and  Ault- 
man,  Miller  &  Company  was  defendant.  Such  proceedings  were  liad  in 
that  case,  that  Davis  was  served  with  notice  in  garnishment,  and 
answered  as  garnishee.  Lewis  obtained  a  judgment  against  Aultman, 
Miller  &  Company,  and  Davis  was  ordered  by  the  justice  of  the  peace  to 
turn  over  certain  property  consisting  of  a  self-binding  reaper  and  one 
mower,  which  the  court  found  he  had  in  his  possession,  the  property  of 
Aultman,  Miller  &  Company,  to  be  sold  to  satisfy  the  judgment.  This 
order,  it  is  alleged,  Davis  refused  to  obey,  and  the  judgment  has  never 
been  paid  in  full.  The  prayer  of  the  petition  is  for  a  judgment  against 
Davis  for  the  amount  of  the  value  of  the  property  which  luid  been  found 
to  be  in  his  hands  as  garnishee. 

To  the  amended  petition,  defendant  filed  a  demturer  which  was 
overruled.  Defendant  then  answered  and  alleges,  that  about*  July  5, 
1889,  a  copy  of  the  order  of  attachment  in  the  case  of  Lewis  v.  Ault- 
man, Miller  &  Company,  was  served  on  him ;  that  on  that  day  he  had 
in  his  possession  a  self-binder  reaping  machine  and  a  mower,  the  prop 
erty  of  Aultman,  Miller  &  Company ;  that  this  property  was  of  a  char- 
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acter  and  at  such  a  place  that  it  could  have  been  come  at  and  seized  by 
the  constable  serving  the  writ ;  that  at  said  time  he  told  the  constable, 
that  he  had  the  property,  and  that  neither  the  constable,  nor  the  justice 
of  peace,  at  any  time  while  he  had  possession  of  the  property,  ordered 
him  to  retain  the  property  in  his  possession,  and  the  oflScer  failed  to  seize 
or  take  possession  of  the  same ;  and  that  on  August  20,  1889,  when  the 
justice  of  the  peace  ordered  him  to  turn  over  the  property,  he  no  longer 
had  it  in  his  possession,  and  was  not  able  to  comply  with  the  order. 

He  says  that  on  September  9,  1889,  in  an  action  pending  in  the 
common  pleas  of  this  county,  commenced  by  Aultman,  Miller  &  Com- 
pany, an  injunction  issued  restraining  Lewis  from  enforcing  his  judg- 
ment ;  which  injunction,  on  November  12,  1889,  was  dissolved  and  dis- 
charged. That  this  action  was  commenced  on  March  15,  1889,  and 
more  than  four  years  having  elapsed  since  the  dissolution  of  said  injunc- 
tion and  before  the  commencement  of  this  case,  plaintifiTs  cause  ol  action 
against  defendant  is  barred  by  the  statute  of  limitations ;  all  else  in  the 
amended  petition  defendant  denies.  Plaintiff  avers  in  his  reply,  that 
notice  was  given  to  Davis  to  hold  the  property  in  his  possession  as  gar- 
nishee until  the  final  determination  of  that  suit ;  that  Davis  did  have  the 
property  on  August  20,  1889,  and  that  the  constable  could  not  get  pos- 
session of  the  property,  when  he  served  Davis,  defendant,  with  notice  as 
garnishee.  When  this  case  came  on  for  trial  in  the  court  of  common 
pleas  of  this  county,  a  jury  was  waived  on  all  issues  except  that  of  the 
value  of  the  property  for  which  it  is  alleged  Davis  is  liable  as  garnishee. 
The  other  issues  presented  by  the  pleadings  were  submitted  to  the  court 
upon  the  pleadings  and  evidence.  The  jury  gave  its  verdict  as  to  the 
value  of  the  property,  arid  the  court  made  its  finding  in  favor  of  the 
plaintiff.  Defendant's  motion  for  a  new  trial  was  not  allowed,  and  judg- 
ment was  rendered  for  the  plaintiff.  Davis,  the  defendant  below,  prose- 
cutes error.  The  errors  complained  oi  are:  Error  in  overruling  the 
demurrer  to  the  amended  petition.  Error  in  the  admission  of  evidence 
over  plaintiff  in  error's  objection,  and  in  the  rejection  of  evidence 
offered  by  plaintiff  below;  and  because  the  decision  and  finding  and 
judgment  of  the  court  is  not  sustained  by  the  evidence,  and  is  contrary 
to  the  law  of  the  case. 

As  to  the  first  objection,  the  overruling  of  the  demurrer  to  plaintiff's 
amended  petition,  without  entering  into  detail,  we  are  of  the  opinion  that 
the  amended  petition  states  a  good  cause  of  action,  and  that  there  was  no 
error  in  overruling  the  demurrer. 

It  is  conceded  that  Aultman,  Miller  &  Company,  at  the  time  the 
proceedings  in  the  case  of  Robert  Lewis  v,  Aultman,  Miller  &  Company 
were  had  before  the  justice  of  peace,  was  a  resident  of  Allen  county,  and 
that  the  jurisdiction  of  the  justice  to  take  cognizance  of  the  case  and  go 
to  judgment  in  it,  rested  upon  the  proceedings  in  attachment  and  the 
garnishment  of  Davis,  and  upon  those  proceedings,  and  by  virtue  of 
them,  his  liability,  if  liable  at  all,  depends  in  the  case  at  bar.  The  pro- 
ceedings in  attachment  and  garnishment,  by  aid  of  which  jurisdiction  is 
obtained  in  an  action  against  a  non-resident  defendant  being  entirely 
statutory,  to  render  the  judgment  and  proceedings  valid,  the  path  marked 
out  by  the  statute  must  be  strictly  followed. 

The  service  of  a  writ  of  attachment  contemplates  that  the  property 
against  which  the  writ  is  directed,  must  be  actually  seized  by  the  officer 
entrusted  with  the  service  of  the  writ.  That  by  steps  and  methods 
known  to  the  statute,  he  must  take  it  into  his  possession  and  retain  the 
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property  in  his  control,  to  await  the  process  of  the  law  by  which  the 
attachment  may  be  discharged  or  the  judgment  of  the  court  may  be 
executed  against  the  property.  Where  property  sought  to  be  taken  into 
the  arms  of  the  law  by  proceedings  in  attachment  is  intangible,  or  if  it 
is  so  situated  that  the  officer  who  is  commanded  to  seize  it  under  the 
writ  cannot  obtain  possession  of  it,  then  such  steps  are  taken  as  fasten 
the  property  in  the  hands  ot  the  person  who  has  possession  or  control 
of  it,  ti  await  the  judgment  in  the  case,  or  such  person  is  required  to 
place  it  in  the  hands  of  the  court. 

The  return  of  the  constable,  in  the  case  of  Lewis  v.  Aultman,  Miller 
&  Company,  is  that  he  * 'could  find  no  personal  property  to  attach,  except 
property  claimed  to  be  held  by  E.  F.  Davis  as  agent  of  defendant.** 
This  return  does  not  show  or  tend  to  show  that  the  property  Davis  then 
held  as  agent  could  not  have  been  seized  by  the  officer ;  upon  the  con- 
trary, the  disclosure  of  the  garnishee  by  his  answer  and  the  testimony 
in  this  case  point  to  the  one  conclusion,  that  the  property  was  of  such 
character  and  was  so  situated  that  the  officer  could  have  taken  it  into 
possession  when  he  served  the  writ,  or  at  any  time  after,  up  to  the  rendi- 
tion of  judgment. 

This  being  the  case,  the  statute  clearly  pointed  out  the  manner  in 
which  the  service  must  be  made  in  order  to  clothe  the  court  with  juris- 
diction to  proceed  to  judgment  against  the  non-resident  debtor.  And  to 
pursue  any  other  course,  and  to  base  a  judgment  upon  any  other  manner 
of  service  than  the  service  that  the  statute  declares  necessary  to  jurisdic- 
tion, clearly  makes  the  action  of  the  court  of  no  avail,  and  its  judgment 
without  character  or  force. 

In  a  proceeding  in  attachment,  where  any  person  has  property  of 
defendant  in  his  possession,  and  the  officer  cannot  get  possession  of  the 
property,  he  then  leaves  with  such  person,  or  at  his  usual  place  of  resi- 
dence, a  copy  of  the  order  of  attachment,  and  serves  him  in  like  manner 
with  written  notice  to  appear  before  the  justice  at  the  return  day  of  the 
order  to  answer  under  oath  all  questions  put  to  him  touching  the  prop- 
erty so  in  his  possession. 

The  garnishee  in  this  case,  in  obedience  to  the  notice  in 
garnishment,  did  appear  before  the  justice,  and  did  answer,  and 
did  disclose  that  he  had  in  his  possession  of  the  property  of 
the  defendant  Aultman,  Miller  &  Company,  the  reaper  and  binder 
and  the  mower.  This  being  done,  it  became  the  duty  of  the  justice  to 
order  the  delivery  of  the  property  so  in  the  garnishee's  possession  into 
court;  or  if  he  permitted  the  garnishee  to  retain  possession  of  the  prop- 
erty, the  court  must  require  an  undertaking  from  the  garnishee  that  the 
property  would  be  forthcoming  to  meet  the  judgment  of  the  court. 
Either  the  one  or  the  other  of  these  steps  must  be  taken  when  the  dis- 
closure is  made,  in  order  to  retain  jurisdiction  of  the  property  and  to 
authorize  the  case  to  proceed  to  judgment ;  and  if  neither  the  one  nor 
yet  the  other  is  required,  no  jurisdiction  of  the  property  is  had,  nor  is 
jurisdiction  of  the  cause  retained. 

If  the  garnishee  fail  to  appear  and  answer,  or  if  he  fail  to  bring  the 
property  into  court  if  so  ordered,  or  if  he  fail  to  give  the  undertaking  if 
so  required,  then  the  plaintiff  may  proceed  against  him  by  action  in  his 
own  name  for  the  value  of  the  property. 

Had  this  property  been  of  such  character,  or  at  such  place,  that  the 
officer  could  not  get  possession  and  make  physical  seizure,  how  stands  it 
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with  the  further  procedure  in  this  case,  having  in  mind  always  that  the 
lines  of  the  statute  must  be  strictly  followed. 

.  There  was  no  order  to  turn  the  property  into  court;  there  was  no 
order  made  requiring  an  undertaking  that  it  be  forthcoming  to  abide  the 
judgment  of  the  court.  But  the  garnishee  was  ordered  to  retain  the 
property  in  his  possession  until  the  final  disposition  of  the  case ;  and  in 
the  event  of  judgment  for  plaintiff,  to  turn  if  over  to  the  constable,  to 
whom  an  prder  of  sale  might  issue  in  the  case. 

So  that  the  property  was  to  await  a  judgment  in  the  hands  of  one 
who  had  no  authority  to  retain  it ;  to  await  the  event  of  a  suit  which 
could  not  proceed  to  judgment  unless  tlie  property  was  in  the  arms  of 
the  law  by  methods  which  the  statute  provided. 

By  thus  failing  to  either  require  the  property  brought  into  court,  or 
that  an  undertaking  be  given  that  it  would  be  forthcoming,  the  court 
lost  jurisdiction  of  the  property,  and  the  garnishee  was  discharged  from 
liability. 

So  that  for  both  reasons,  because  the  property  was  the  subject  of 
physical  seizure  and  could  have  been  taken  into  the  possession  of  the  ofl5- 
cer,  at  the  time  of  the  service  of  the  writ,  and  was  not  taken ;  and  because, 
had  it  not  been  of  such  character,  jurisdiction  over  it  was  lost  for  want 
of  a  proper  order  in  relation  to  it,  this  garnishee  ought  not  to  be  required 
to  respond  to  plaintiff's  action. 

The  action  in  this  case  is  a  liability  created  by  statute.  It  is  not  in 
the  nature  of  a  forfeiture  or  a  penalty,  and  six  years  not  having  elapsed 
since  the  time  the  alleged  cause  of  action  accrued,  the  statute  of  limitations 
does  not  bar  the  action. 

In  the  face  of  the  various  phases  of  the  case,  as  the  record  discloses 
them,  we  find  that  all  of  the  errors  assigned  are  well  taken,  except  that 
of  overruling  the  demurrer  to  the  amended  petition. 

The  judgment  is  therefore  reversed,  the  verdict  of  the  jury  set  aside 
at  the  costs  of  defendant  in  error,  and  upon  the  controverted  facts  as 
they  they  are  shown  by  the  record,  the  court  proceeds  to  render  the  judg- 
ment which  the  court  below  should  have  rendered,  in  favor  of  the^defend- 
ant  below. 

Cable  &  Parmenier^  for  plaintiff. 

Ohler  &  HoagUmd^  for  defendant 


STOCK  OP  FOREIGN  CORPORATIONS. 

(Hancock  Circuit  Court,  May  Term,  I808J 
Day,  Price  and  Norria,  JJ. 

Simmons  Hardware  Co.  v.  Charlbs  P.  Stokbs  bt  al. 

Stock  op  Porbion  Corporation  not  Rbachrd  by  Attaching  Cbrtificatb  in 
Omo. 
The  stock  of  a  foreign  corporation,  owned  by  a  non-resideut  debtor,  cannot  be 
readied  br  attaching,  in  an  action  in  Ohio  against  such  debtor,  a  certificate  of 
such  stock  in  the  huida  of  a  person  residing  in  this  state. 

N0RRI8,  J. 

The  plaintiff  is  a  Missouri  corporation  with  its  residence  in  that 
state ;  the  defendant,  The  Stokes  Manufacturing  Company,  is  an  Illinois 
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corporation  with  its  residence  in  that  state;  the  defendant.  The  Union 
Cycle  Manufacturing  Company,  is  a  Massachusetts  corporation  with  its 
residence  in  Massachusetts ;  the  Charles  F.  Stokes  Manufacturing  Com- 
pany is  an  Illinois  corporation  with  its  residence  in  that  state ;  the 
defendant,  Charles  F.  Stokes,  is  a  resident  of  the  state  ol  Illinois ;  th*i 
defendant,  C.  Helena  Miller,  lives  in  this  county  These  facts  appear  in 
the  petition,  which  further  alleges  that  in  1895,  plaintiff  recovered  9 
judgment  in  the  circuit  court  of  Cook  county,  Illinois,  against  the  Stoker 
Manufacturing  Company;  execution  issued  on  this  judgment  to  th^ 
sheriff*  of  Cook  county,  Illinois,  and  was  returned  unsatisfied ;  the  judg- 
ment is  still  in  full  force,  and  the  Stokes  Manufacturing  Company  har 
no  property  whereon  to  levy. 

The  Charles  F.  Stokes  Manufacturing  Company  of  Illinois,  in  1893 
had  a  capital  stock  of  $100,000,  $90,000  of  which  was  owned  by  Charles 
F.  Stokes,  who  was  president  and  general  manager  of  the  concern.  A* 
the  same  time  there  existed  in  Boston,  Massachusetts,  the  defendant,  Thf 
Union  Cycle  Manufacturing  Company,  with  a  capital  stock  of  $30,000. 
Stokes  was  president  of  this  concern  and  owned  $10,000  of  its  stock, 
which  in  fact  is  worth  $75,000.  The  certificate  for  this  stock  was  issued 
in  the  name  of  Charles  F.  Stokes  and  one  Philip  Goetz  as  trustees  foi 
the  Charles  F.  Stokes  Manufacturing  Company.  In  1893,  the  Stokef 
Manufacturing  Company  was  organized  and  became  the  owner  of  th^ 
assets  of  the  Charles  F.  Stokes  Manufacturing  Company,  including  this* 
$10,000  of  cycle  company  stock,  and  assumed  its  debts,  and  the  Stokef 
Manufacturing  Company  ceased  to  exist,  Charles  F.  Stokes  was  presi- 
dent and  general  manager  of  the  Charles  F.  Stokes  Manufacturing  Com- 
pany ;  this  company  ceased  to  do  business  in  1894. 

Charles  A.  Stokes  is  the  son  of  Charles  F.  Stokes,  and  a  large  pari 
of  the  stock  of  the  Charles  F.  Stokes  Manufacturing  Company  stood  in 
his  name,  and  he  was  its  vice-president. 

In  1893,  when  the  Stokes  Manufacturing  Company  owed  the  cycl« 
company,  Charles  F.  Stokes  took  up  this  indebtedness  and  executed  hi9 
notes  therefor.  The  cycle  stock  was  given  to  the  cycle  company  as 
security  for  the  notes  of  Stokes,  a  new  certificate  of  stock  was  issued  to 
Walter  Measure  and  J.  Mott  Smith  as  trustees  for  the  cycle  company, 
and  the  stock  was  transferred  on  the  books  of  the  Stokes  Manufacturing 
Company,  and  was  withdrawn  from  the  books  of  said  company  as  an 
asset  of  said  corporation,  but  plaintiff*  says  in  fact  said  cycle  stock  is  still 
the  property  of  the  Stokes  Manufacturing  Company,  and  liable  for  the 
payment  of  its  debts. 

Plaintiff  further  says  that  the  Stokes  Manufacturing  Company  paid 
the  notes  ot  Stokes  held  by  the  cycle  company,  except  about  $4,000, 
and  that  Measure  and  Smith  sold  the  cycle  stock  so  held  as  collateral, 
to  satisfy  his  balance.  The  stock  was  bought  by  one  William  Wallace, 
who  paid  this  balance  of  $4,000,  and  this  stock  of  the  cycle  company, 
worth  $75,000,  was  issued  to  him.  Plaintiff  says  that  Wallace  was  acting 
for  the  Stokes  Manufacturing  Company  in  this  transaction,  or  for  Charles 
F.  Stokes,  and  that  the  money  paid  by  Wallace  to  obtain  this  stock  was 
furnished  to  him  by  the  Stokes  Manufacturing  Company,  and  all  this 
was  done  to  defraud  the  creditors  of  the  Stokes  Manufacturing  Com- 
pany. 

Widlace  assigned  this  stock  to  C.  Helena  Miller,  the  sister  of  Charles 
P.  Stokes,  who  took  it  without  consideration,  and  is  not  an  innocent  pur- 
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chaser,  and  that  said  stock  is  in  her  hands  subject  to  the  indebtedness  of 
the  Stokes  Manufacturing  Company. 

In  1894,  all  the  assets  of  the  Stokes  Manufacturing  Company  were 
transferred  by  Charles  F.  Stokes  to  the  Cycle  Manufacturing  Company, 
and  Charles  A.  Stokes,  who  hs^d  charge  of  the  Stokes  Manufacturing 
Company,  transferred  to  himself  all  the  Denver  assets  of  that  concern, 
and  all  this  without  any  resolution  of  the  board  of  directors. 

PlaintifiF  charges  that  all  these  transactions  were  done  with  intent 
to  delay  and  hinder  and  defraud  the  creditors  of  the  Stokes  Manufactur- 
ing Company,  particularly  the  plaintifi,  and  plaintiff  asks  to  subject  this 
cycle  stock,  now  in  the  hands  of  C.  Helena  Miller,  to  the  payment  of  its 
claim  against  the  Stokes  Manufacturing  Company. 

An  attachment  appears  to  have  issued  in  this  case,  and  a  temporary 
injunction  was  allowed  restraining  the  transfer  of  the  cycle  stock  certi- 
ficate by  C.  Helena  Miller,  and  thereupon,  upon  the  motion  of  C.  Helena 
Miller,  this  attachment  was  discharged  and  the  temporary  injunction  was 
dissolved.  A  demurrer  was  filed  to  this  petition  by  C.  Helena  Miller 
upon  the  ground : 

First.  That  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Second.  That  the  court  has  no  jurisdiction  of  the  subject-matter  of 
this  action. 

The  common  pleas  sustained  this  demurrer,  and  plaintiff  not  desir- 
ing to  plead  farther,  the  court  gave  judgment  on  the  demurrer  and  dis- 
missed the  petition,  and  adjudged  the  costs  against  the  plaintiff.  From 
this  judgment  of  the  common  pleas  court  the  plaintiff  takes  appeal,  and 
the  case  is  heard  in  this  court  upon  the  same  demurrer.  The  demurrer, 
of  course,  admits  the  well  averred  facts  asserted  in  the  petition.  The 
allegations  of  fraud  and  conspiracy  to  defraud  and  to  delay  and  hinder 
plaintiff  in  the  collection  of  this  judgment  are  sufficiently  stated  to  con- 
stitute a  cause  of  action,  so  that  as  against  the  first  ground  of  the  demur- 
rer the  petition  is  sufficient. 

The  Stokes  Manufacturing  Company,  the  judgment  debtor,  against 
whom  this  judgment  is  sought  to  be  enforced  by  action,  is  not  a  resident 
of  this  state,  and  not  a  party  to  this  suit. 

The  Union  Cycle  Manufacturing  Company,  whose  shares  of  stock 
are  sought  to  be  subjected  to  the  judgment,  is  a  resident  of  Massachu- 
setts, and  not  a  party  to  this  suit.  None  of  the  parties  mentioned  in  the 
petition  except  the  defendant  C.  Helena  Miller  are  served  with  process 
or  otherwise  brought  before  the  court.  The  only  parties  in  court  are 
plaintiff  and  defendant  C.  Helena  Miller,  who  is  the  holder  of  the  certi- 
ficate evidencing  the  shares  sought  to  be  reached  by  this  judgment  cred- 
itor; so  the  question  narrows  down  to  the  single  proposition  as  to 
whether  or  not  the  shares  of  this  Massachusetts  corporation,  property 
which  it  is  alleged  the  corporaton  holds  in  trust  for  the  judgment  debtor, 
can  be  reached  by  this  action.  In  other  words,  has  the  court  acquired, 
or  can  the  court  by  these  proceedings  acquire  jurisdiction  of  the  subject- 
matter  of  this  action  by  any  of  the  methods  of  constructive  service,  or 
otherwise,  known  to  the  law  of  this  state  as  means  by  which  its  courts 
acquire  jurisdiction  of  a  controversy ;  and  in  determining  this  we  are  met 
squarely  by  this  question  :  What  relation  does  a  certificate  of  stock  in  a 
corporation  bear  to  the  property  of  the  corporation  by  which  it  is  issued? 
For  the  case  at  bar  is  an  action  in  character  brought  to  subject  property 
in  this  state,  owned  by  a  non-resident  of  the  state,  to  the  payment  of  the 
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debts  of  the  non-resident;  the  jurisdiction  depending  upon  the  st/us  of 
the  property.  There  can  be  no  doubt  that  the  interest  of  a  non-resident 
in  a  corporation  situated  in  this  state  may  be  the  subject  of  attachment, 
and  the  stock  is  said  to  be  taken  in  attachment  when  the  notice  in  gar- 
nishment is  served  on  the  corporation.  In  that  case  the  interest  of  the 
non-resident  debtor  which  is  held  in  trust  by  the  corporation,  has  its  stius 
in  this  state. 

It  is  equally  true  that  certificates  of  stock  are  the  subject  of  pledge, 
and.  may  be  held  as  security  for  a  debt,  and  such  pledge,  in  the  absence 
of  fraud,  takes  precedence  to  an  after-acquired  attachment  lien;  but  it 
appears  that  the  measures  taken  to  efiect  such  pledge  must  be  more  ihan 
a  mere  deposit  of  the  certificate  of  stock,  and  in  the  instance  referred  to, 
which  may  be  found  in  the  case  of  Norton  v.  Norton,  43  O.  S.,  509,  the 
pledge  carried  with  it  the  absolute  power  of  sale  and  transfer  upon  the 
books  of  the  corporation ;  substantially,  as  between  the  pledgee  and  the 
pledgor,  and  as  between  the  pledgee  and  the  corporation,  transferring  to 
the  pledgee  the  legal  title  to  the  pledgor's  interest  in  the  property  of  the 
corporation,  only  awaiting  the  act  of  the  pledgee  to  make  perfect  by  entry 
of  transfer  upon  the  books  of  the  corporation.  The  contract  of  pledge  in 
this  case  went  farther  than  a  mere  holding  of  the  certificates,  but  touched 
the  property  itself  of  which  the  certificates  were  the  vouchers.  A  certi- 
ficate of  stock,  issued  by  a  corporation  to  one  who  owns  an  interest  in 
the  property  of  the  corporation  and  which  the  corporation  holds  in  trust 
for  him,  is  not  deemed  by  the  law  to  be  a  negotiable  instrument;  it  is  not 
a  promise  to  pay  which  imports  value;  it  is  not  a  bond  of  the  corpora- 
tion ;  it  is  not  a  promise  by  the  corporation  to  do  anything ;  it  is  not  an 
essential  to  corporate  existence.  A  man  may  own  an  interest  in  corpo- 
ration property  as  a  shareholder ;  he  may  vote  as  a  member ;  he  may 
transfer  his  stock  without  a  certificate ;  his  interest  in  its  assets  and  his 
liability  for  its  debts  do  not  appear  to  depend  upon  his  possession  of  a 
certificate ;  all  this  has  been  often  declared  by  the  courts.  The  books  of 
the  corporation  indicate  the  extent  of  a  shareholder's  interest  in  the  prop- 
erty of  the  company;  the  certificate  is  not  the  title;  the  title  exists 
without  the  certificate,  and  independent  of  it,  and  the  courts  do  not  appear 
to  consider  it  a  necessary  evidence  of  title  to  the  property,  and  when 
deposited  and  held  in  pledge,  it  carries  with  it  nothing  unless  coupled 
with  an  absolute  power  of  legal  sale  and  transfer  of  the  stock  of  which 
the  certificate  is  the  shadow.  It  cannot  be  doubted  that  the  situs  of  the 
property  of  a  corporation,  that  which  it  holds  in  trust  for  its  shareholders, 
is  the  place  where  the  corporation  is  incorporated  and  located — the  home 
of  the  corporation.  In  a  proceeding  as  the  one  at  bar,  being  directed 
against  the  property  itself,  the  court  can  only  acquire  the  jurisdiction  by 
taking  into  its  arms  the  r^s — the  thing  of  which  it  seeks  to  make  dispo- 
sition. This  cannot  be  done  when  the  undisputed  sttus  of  the  property 
itself  is  in  another  jurisdiction  and  in  another  state.  The  very  fact  that 
the  stock  of  an  owner  can  be  fastened  by  garnishment  upon  the  corpora- 
tion, is  an  acknowledgment  that  the  shares  are  deemed  to  be  in  possession 
of  the  corporation  itself,  no  matter  where  the  certificate  may  be. 

The  courts  have  held  broadly  and  often  that  the  capital  stock  itself 
cannot  be  attached  by  levying  the  attachment  on  the  certificate,  any  more 
than  lands,  says  the  Supreme  Court  of  Pennsylvania,  **lying  in  another 
state  can  be  attached  by  levying  the  writ  upon  the  title  deed.''  So  that, 
if  a  certificate  of  stock  in  the  hands  of  one  who  has  a  right  to  it  is  not 
subject  to  attachment  because  it  is  distinct  from  the  capital  stock  of  th« 
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company,  and  is  only  looked  upon  as  a  conveiuent  voucher,  how  much 
less  it  might  represent  in  the  hands  of  one  who  has  no  interest  either 
legal  or  equitable  in  the  property  of  the  corporation,  as  is  the  alleged 
condition  of  this  defendant,  Mrs.  Miller,  in  this  case. 

Xrooking  at  the  case  as  I  have  intimated,  we  sustain  the  second 
ground  of  demurrer,  and  dismiss  the  petition  in  default  of  further  plea 
upon  plaintiff's  part,  at  plaintiff's  cost,  and  enter  judgment  of  dismissal. 

It  is  with  some  reluctance  that  Judge  Price  concurs  in  his  opinion. 

A.  D.  Fuller,  for  plaintiff. 

JRoss  &  Kinder,  for  defendant. 


HUSBAND  AND  WIPE. 

[Hancock  Circuit  Court,  May  Term,  1898.] 
Day,  Price  and  Norria,  JJ. 

Lbwis  Lanning,  Admr.,  v.  Wm.  Poglkr  «t  ai,. 

Property  Acquirbd  by  the  Wifk,  the  Husband  being  EMPtovED  on  a 
Sai^a&y,  not  Subject  to  Husband's  Debts. 
Property  (a  farm  in  this  case)  acquired  by  a  wife,  first  by  rental,  paid  from  her 
own  resources,  and  subsequentiy  by  purchase  in  her  name  from  profits  accru- 
ing from  her  good  management,  the  husband  being  employed  by  the  wife  in 
running  the  farm  and  paid  a  regular  salary,  is  not  subject  to  execution  for 
the  husband's  antecedent  debts.    The  wife  may  hold  the  entire  property  as 

grofits  accruing  from  her  separate  estate,  notwithstanding  the  fact  that  the 
usband,  from  his  earnings,  contributed  in  a  measure  to  the  support  of  the 
family  while  the  property  waa  being  paid  for. 

NORRIS,  T. 

This  case  came  into  this  court  on  appeal.  The  petition  alleges  that 
James  Lanning,  plaintiff's  decedent,  in  his  lifetime,  on  December  22, 
1886,  by  the  consideration  of  the  court  of  common  pleas  of  this  county 
recovered  a  judgment  against  the  defendant,  William  Pogler,  which  is 
unpaid  and  unreversed  and  in  full  force.  That  Fogler  had  no  personal 
property,  but  is  the  owner  of  valuable  equities  in  certain  real  estate  and 
personal  property,  the  legal  title  of  which  is  in  the  defendant,  Margaret 
Fogler,  Fogler's  wife,  and  he  describes  the  real  estate,  and  says  that  the 
personal  property  consists  of  teams  and  stock  and  tools  and  farming 
machinery  and  implements  of  the  value  of  about  $2,000,  and  is  used  on 
the  real  estate  which  consists  of  a  farm  in  this  coiint}'. 

Plaintiff  says  that  all  this  property,  real  and  personal,  with  the 
exception  of  a  part  owned  by  Margaret  Fogler,  is  the  proceeds  of  the 
labor  and  skill  of  William  Fogler,  and  that  he  is  in  fact  the  owner  of  a 
three-fourths  interest  in  it,  and  that  the  title  is  kept  in  the  name  of  Mar- 
garet to  prevent  this  plaintiff  from  subjecting  it  to  the  payment  of  his 
judgment. 

Execution  issued  upon  this  judgment,  and  a  levy  was  made  upon 
the  real  estate;  the  plaintiff  asks  for  an  accounting,  and  that  the  interest 
of  William  Fogler  may  be  sold  and  the  proceeds  applied  to  the  payment 
of  this  debt. 

William  Pogler  answers  and  admits  the  recovery  of  the  judgment 
and  that  it  is  unpaid,  and  that  he  has  no  property  whereon  to  levy ;  he 
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admits  that  the  property  is  in  his  wife's  name  and  unincumbered.  He 
avers  that  the  property  belongs  to  her,  and  he  denies  all  else  in  the  peti- 
tion. 

Margaret  Fogler  answers,  and  in  substance  makes  the  same  admis- 
sions and  averments,  with  the  addition  that  the  property  was  purchased 
by  her,  and  paid  for  with  her  own  means,  and  denying  in  terms  that  her 
husband  has  title  or  interest  in  it  of  any  kind  or  to  any  degree. 

The  plaintiff  for  his  reply  denies  the  allegations  of  these  answers. 

These  issues,  with  the  evidence,  are  submitted  to  this  court  on 
appeal. 

The  testimony  in  this  case  shows  that  twelve  or  thirteen  years  ago 
William  Fogler  was  the  owner  of  a  farm,  and  that  up  to  that  time  he 
had  succeeded  in  accumulating  an  indebtedness  which  swept  away  his 
property,  and  left  him  insolvent  and  largely  in  arrears  to  his  creditors, 
one  of  whom  is  the  plaintiff  in  this  case.  After  all  of  his  property  had 
been  applied  on  his  liabilities,  out  of  the  wreck  Mrs.  Fogler  secured  at 
the  hands  of  the  court  to  which  the  creditors  has  resorted,  as  the  value 
of  her  interest  in  the  property,  as  the  wife  of  Fogler,  the  sum  of  $600. 
At  this  time  Mrs.  Fogler  was  the  owner  of  property  that  she  had  received 
from  other  sources  and  in  which  her  husband  was  not  interested,  to  the 
amount  of  8500;  this  property  consisted  of  stock  and  such  other  chattels 
as  afe  necessary  on  a  farm. 

After  the  home  place^  as  they  designate  the  Fogler  farm,  had  been 
lost,  and  about  eleven  years  ago,  the  Falke  farm  was  rented.  The  evi- 
dence shows  that  this  Falke  farm,  which  consisted  of  160  acres,  was 
rented  by  Mrs.  Fogler ;  the  first  year's  rent  of  $500  was  paid  by  her  out  ot 
her  own  money.  While  her  husband  assisted  in  obtaining  this  place,  yet 
she  appears  to  have  been  present,  and  the  bargain  was  made  with  her ; 
the  place  was  rented  to  her,  and  she  paid  the  rent,  and  she  stocked  it 
with  her  property  brought  from  the  home  farm.  The  Falke  farm  was 
operated  until  about  1893.  It  appears  that  while  her  husband  devoted 
his  time  and  attention  to  running  this  *farm,  Mrs.  Fogler  also  gave  her 
personal  attention  to  the  business ;  nothing  was  bought  or  sold  without 
her  consent;  she  made  the  bargains  and  nothing  went  off  or  came  on  to 
the  place  without  her  consent  and  knowledge,  and  she  received  the  pay 
for  that  which  was  sold,  either  directly  or  through  her  husband,  and  she 
paid  for  whatever  came  on  the  farm. 

For  the  time  and  labor  of  her  husband  and  for  whatever  skill  he 
possessed,  she  paid  him  during  this  time  $800  per  year ;  she  paid  him  by 
the  month.  This  went  on,  and  the  venture  on  the  Falke  farm  pros- 
pered, and  in  1893  she  bought  the  farm  sought  to  be  subjected  to  this 
judgment  against  her  husband.  The  evidence  shows  that  she  bought 
this  farm.  The  property  she  took  to  the  Falke  place  and  the  profits  of 
the  Falke  farm  went  into  the  purchase  price  of  this  farm.  The  same 
arrangement  was  maintained  with  the  husband  in  the  management  of 
this  farm,  except  that  his  salary  was  reduced  to  $200  per  year  instead  of 
$300,  and  he  was  paid  monthly,  and  so  to  the  commenceinent  of  this 
case.  During  all  this  time  she  held  her  husband  to  strict  account.  Her 
property  was  not  blended  with  his ;  he  had  none  with  which  to  blend  it. 

It  does  not  appear  that  the  source  of  her  success  was  the  personal 
services  of  her  husband,  or  his  skill.  He  had  displayed  his  skill  in  the 
loss  of  the  home  farm.  The  only  resources  of  this  man  and  his  chil- 
dren— for  it  appears  they  had  children,  who  assisted  as  best  they  might 
in  the  work  at  hand — was  the  estate  of  this  woman,  and  hers  alone. 
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Fogler  may  be  a  fair  farm  liaud,  but  is  evidently  not  a  shining  light 
as  a  financier  and  manager.  These  farms  are  not  property  of  similar 
chara^er  to  the  manufacturing  business  in  the  Glidden  v.  Taylor,  16  O. 
S.,  509,  or  like  the  mill  in  the  Michigan  case,  11  Mich.,  470,  or  like  the 
provision  company  in  the  New  Jersey  case,  84  All.  R.,  142,  where  the 
success  depended  upon  the  skill  and  financial  ability  of  experts  in  par- 
ticular branches  of  trade  and  commerce.  This  property  was  a  farm,  and 
while  in  agricultural  pursuits,  as  in  everything,  good  management 
and  fair  prices  will  keep  the  wolf  from  the  door,  yet  there  are 
very  few  farmers*  wives  who  don't  know  when  the  work  on  a 
farm  should  be  done.  Mrs.  Fogler  knew  this,  and  had  the  author- 
ity to  have  it  done,  and  she  evidently  saw  that  it  was  done  ;  and 
the  soil,  and  the  rain,  and  the  sunshine  did  the  rest.  He  helped  and  she 
paid  him  for  it,  and  paid  him  probably  all  he  was  worth.  It  is  true  he 
spent  some  of  his  wages  in  support  of  the  family ;  this  was  onlj"  what  the 
law  compelled  him  to  do  wherever  he  got  his  money;  but  she  was  the  head 
and  the  front  and  owner  of  the  business  ;  what  she  said  went,  and  what 
she  did  not  want  did  not  go.  And  while  he,  with  his  business  under  his 
management,  collapsed,  she,  at  the  head  of  her  aflFairs,  succeeded;  and  with 
an  eye  to  the  fact  that  a  real  first-class  business  man  or  woman,  was  one 
who  bought  a  thing  for  one  dollar  and  sold  it  for  two,  and  got  her  money 
and  kept  it,  she  has  accumulated  this  property  which  this  plaintififseeks  to 
subject  to  the  payment  of  her  husband's  debt.  We  take  this  view  of  the 
case,  and  find  for  the  defendant  Mrs.  Fogler,  and  dismiss  plaintiff's 
petition  at  his  costs,  and  remand  the  case  for  execution. 

A.  G,  Fuller^  for  plaintiff. 

Pendletofi  <&•  l^hiiley  and  John  Poe,  for  defendant. 


MUNICIPAL  OFFICERS. 

[Hancock  Circuit  Court,  MayTerm,  1898.] 
Day,  Price  and  Norris,  JJ. 

State  of  Ohio  Ex  Rel.  v.  Solomon  Punk. 

1.  Gas  Trustees  are  Municipai,  Officers. 

The  trustees  of  the  gas  works  are  officer?  of  the  municipality  within  the 
ing  of  see  1545-79  and  6976,  Rev.  Stat. 

2.  Statute  Provides  for  Removal,  Therefore  Quo  Warranto  wnj,  not 
Lie. 

Section  2435-56,  Rev.  Stat.,  provides  for  the  removal  of  such  officer  for  misfeas- 
ance, malfeasance  or  nonfeasance  in  office,  therefore  proceedingrs  in  quo  ztntr- 
ranto  are  not  the  proper  remedy  and  will  not  lie. 

Norris,  J. 

These  cases  are  on  the  same  line  and  are  submitted  together  upon 
demurrers  to  the  petitions;  the  disposition  of  one  disposes  of  them  all. 

The  cases  are  commenced  in  this  court  invoking  its  jurisdiction 
under  sees.  447  and  6768,  Rev.  Stat.  The  petition  in  case  736  recites  that 
Solomon  Funk  is  now  and  for  more  than  a  year  last  past  has  been  one  o\ 
the  trustees  of  the  gas  works  of  the  city  of  Findlay,  elected,  qualified  and 
performing  the  duties  of  such  public  oflSce.     That  at   the   same  tin^- 
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respondent  Punk  has  been  and  is  a  member  of  the  partnership  firm  of 
Funk  &  Plotner,  of  which  firm  he  is  and  has  been  all  this  time  employed 
as  the  active  manager.  That  during  this  time  while  he  was  so  «nployed 
by  said  firm  and  acting  as  said  trustee  of  the  gas  works,  which  board  has 
the  control  and  management  of  the  gas  department  of  said  city,  said  gas 
trustees  have  made  divers  and  sundry  contracts  with  the  firm  of  Funk  & 
Plotner  to  perform  work  and  to  furnish  material  to  said  gas  department, 
and  purchased  and  paid  for  said  work  and  material  out  of  the  city  funds 
in  the  possession  of  and  under  the  control  of  said  gas  trustees,  and  alJ 
this  with  the  knowledge  and  connivance  of  Solomon  Funk  and  for  his 
benefit  as  a  member  of  said  firm,  and  in  this  manner  and  by  so  doing, 
Funk  knowingly  acquired  an  interest  in  these  contracts  made  between 
the  gaa  trustees  and  said  firm,  wherefore  relator  says  that  said  Solomon 
Funk  has,  as  provided  in  sees.  1645-79,  forfeited  his  said  office  and  the 
title  thereto,  and  a  judgment  of  ouster  is  asked. 

To  this  petition  a  demurrer  is  filed  in  which  the  grounds  are  stated  : 

First — That  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant. 

Second — That  this  court  has  no  jurisdiction  to  hear  and  determine 
the  cause  of  action  stated  in  the  petition. 

Section  1545-79  in  substance  provides  "  that  no  contract  for  work  to 
be  done  or  material  to  be  supplied  to  any  city  or  department  thereof 
shall  be  made  with  any  officer  or  employee  of  the  city  nor  with  any  firm 
or  partnership  of  which  such  officer  or  employe  is  a  member,  or  by 
which  he  is  employed  in  any  capacity,  and  if  such  officer  or  employee 
during  his  term  of  office  or  employment  knowingly  acquires  an  interest 
in  such  contract,  he  shall  forfeit  his  office." 

Section  6976  provides  in  substance  **  that  an  officer  of  a  municipal 
corporation  who  is  interested  directly  or  indirectly  in  the  profits  of  any 
contract,  job,  work,  or  service  for  the  corporation  during  the  term  for 
which  he  was  elected  or  appointed,  or  for  one  year  thereafter,  shall  be 
fined  or  imprisoned,  or  both,  and  shall  forfeit  his  office." 

The  official  title  of  the  board  of  which  respondent  is  a  member  is 
**  Trustee  of  the  Gas  Works."  He  is  a  trustee  of  the  gas  works  of  the 
city  of  Findlay,  Ohio ;  he  was  made  such  and  exercises  his  .functions  of 
office  under  title  12,  division  8,  chapter  3,  Rev.  Stat. 

One  of  the  provisions  of  that  chapter,  in  sec.  2491a,  is  that  the  pro- 
visions of  chapter  1,  division  8,  title  12,  so  far  as  applicable,  shall  to  the 
extent  laid  down  in  that  section,  govern  all  municipalities,  their  officers 
and  agents,  in  all  cases  not  otherwise  provided  for  by  statute,  who  exer- 
cise authority  und  act  under  said  chapter  8.  Funk  is  a  trustee  of  the 
j2:as  works.  It  is  his  duty,  together  with  his  co-trustees,  to  manage  and 
conduct  said  works,  so  made  by  statute.  He  is  an  officer  of  the  gas 
works ;  he  is  one  of  the  managers  of  it ;  he  is  a  trustee  of  the  gas  works. 
The  provisions  of  chapter  1,  division  8,  title  12,  are  applicable  respecting 
the  investigation  of  the  management  of  said  works  and  the  removal  of 
any  officer  who  manages  said  works. 

Section  2436-66,  a  part  of  chapter  1,  division  8,  title  12,  provides 
for  the  removal  of  such  officer  for  misfeasance,  malfeasance  or  non- 
feasance in  office  in  the  manner  provided  for  the  removal  of  officers  by 
the  statutes  of  Ohio. 

There  can  be  no  doubt  that  this  defendant  Funk,  as  one  of  the  trus- 
tees of  the  gas  works,  is  an  officer  of  the  city  of  Findlay.  So  far  as 
form  is  concerned,  there  can  be  no  doubt  that  he  is  charged  as  such 
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officer  with  malfeasance  in  office,  either  under  sec.  1545-79,  or  sec. 
6976,  or  both,  in  manner  and  form  that  would,  if  established  in  a  proper 
proceeding  for  that  purpose,  demand  his  removal  from  office,  and  hence 
the  first  ground  of  the  demurrer  is  overruled. 

Now.  as  to  the  second  ground  of  demurrer,  the  question  at  once 
presents  itself,  is  this  the  court,  and  is  quo  warranto  the  method  by 
which  this  respondent  is  to  be  ousted  from  his  office  and  deprived  of  its 
honors  and  emoluments  ? 

The  case  of  State  v.  Morrow,  16  O.  S.,  114,  sustains  the  position  taken 
by  counsel  who  urge  the  demurrer,  that  inquiry  is  only  made  upon  com- 
plaint of  the  character  of  the  one  at  bar  in  a  proceeding  in  quo  warranto 
where  the  statute  has  pointed  out  no  other  method.  But  if  the  statute 
has  made  provisions  which  afford  a  remedy,  that  remedy  is  exclusive, 
and  quo  warranto  will  not  lie. 

Sections  1732, 1738,  1736  and  1786,  Rev.  Stat.,  provide  that  upon  a 
proper  complaint  filed  with  the  probate  judge  of  the  county  in  which  the 
corporation  is  situated,  charging  that  any  officer  of  the  corporation  is  or 
has  been  interested  directly  or  indirectly  in  the  profits  of  any  contract, 
job,  work  or  service,  or  that  any  officer  of  the  corporation  has  been 
guilty  of  malfeasance  in  office,  the  probate  court  shall  take  jurisdiction 
and  proceed  to  investigate,  or  upon  demand,  the  facts  shall  be  submitted 
to  a  jury,  and  if  the  charges  of  the  complaint  are  sustained,  the  court 
shall  make  its  order  removing  said  officer  from  office. 

It  would  appear  by  these  provisions  that  the  statute  pointed  out  the 
method  of  procedure  in  a  condition  presented  by  the  allegations  of  this 
petition,  and  that  being  so  under  the  law  as  we  find  it  in  the  Marlow 
case,  and  particularly  in  the  case  in  our  Supreme  Court  of  the  State  ex  rel. 
V.  McLain,  58  O.  S.,  313,  as  announced  in  the  learned  and  exhaustive 
opinion  of  Justice  Williams,  we  cannot  help  but  conclude  that  however 
pious  the  notion  that  this  defendant  should  be  ousted  and  removed, 
relator  has  sought  the  wrong  forum  and  the  wrong  remedy. 

The  demurrer  to  these  petitions  will  therefore  upon  the  second 
ground  of  demurrer  be  sustained,  and  the  petitions  dismissed  at  the  cost 
of  plaintiff,  and  execution  awarded. 

Chas.  E.  Jordan,  and  George  H,  Phelps^  for  plainti£ 

Ross  &  Kinder  and  W.  F,  Duncan^  for  defendant. 


BASTARDY. 

[Noble  Circuit  Court,  June  Term,  1S98.] 
Before  Laubie  and  Burrows,  JJ.,  Praxier,  J.,  not  aitthig. 

Bmii^inb  Lawv.  Gkorgb  Albert. 

Marhtagb  is  not  a  Bar  to  Prosbcution  for  Bastardy. 

Marriage  between  the  parties,  pending  proceedingi,  is  not  a  bar  to  a  protecu- 
tion  for  bastardy  ana  does  not  relies  defendant  from  penalties  attached  to 
his  offense. 

Laubib,  J. 

In  this  case  the  court  below  erred  in  overruling  the  demurrer  to  the 
answer  filed  by  the  defendant,  and  in  sustaining  the  demurrer  to  the 
reply,  and  in  dismissing  the  case,  for  the  reasons  followinj?: : 
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"A  prosecution  for  bastardy  after  the  accused  has  been  bound  over 
to  the  court  of  common  pleas«  cannot,  under  the  provisions  of  the  stat- 
ute, be  compromised  by  the  complainant ;  and  hence  she  cannot  by  her 
act  dismiss  the  case,  or  cause  it  to  be  dismissed. 

This  case  is  unlike  the  case  of  Miller  v.  Anderson,  48  O.  S.,  478 
(which  is  directly  opposed  to,  and  in  which  the  court  did  not  undertake 
to  overrule,  but  only  to  distinguish  from  Roth  v.  Jacobs,  21  O.  S.,  646). 
In  th.at  case  the  child  was  born  in  lawful  wedlock,  the  complainant  hav- 
ing married  a  man  other  than  the  defendant,  pending  the  prosecution 
and  before  the  child  was  born,  he  knowing  that  she  was  pregnant,  and  it 
was  held,  whether  rightly  or  wrongly  is  immaterial  here,  that  the  child 
must  be  conclusively  presumed,  so  far  at  least  as  the  bastardy  act  was 
concerned,  to  be  legitimate  and  not  a  bastard. 

Here,  the  child  was  born  before  wedlock,  and  was  a  bastard,  and  the 
marriage  could  not  legitimize  it.     It  would  require,  to  do  that,  not  only 
marriage,  but  an  acknowledgment  upon  the  part  of  the  man  after  the  • 
marriage  that  he  was  the  father  of  the  child. 

There  was  no  admission  of  paternity  in  the  answer  of  the  defendant 
in  this  case,  and  the  demurrer  to  the  reply  admitted  the  allegations  in  it 
that  he  not  only  never  admitted,  but  that  he  denied,  that  he  was  the 
father  of  the  child,  and  had  abandoned  both  mother  and  chil4  immedi- 
ately upon  the  marriage,  and  had  gone  to  another  state  where  he  still 
resided. 

Not  having  acknowledged  the  child  as  his,  the  defendant  is  not 
bound  to  support  it,  although  he  did  marry  its  mother.  It  is  still  a  bas- 
tard, and  the  question  remains:  **who  is  the  father?"  That  must  be 
determined  under  the  provisions  of  the  statute,  so  far  as  the  defendant 
is  concerned,  and  in  its  determination  the  public  is  interested,  as  well  as 
the  child  and  the  parties. 

A  prosecution  for  bastardy  does  not  abate  by  the  death  of  the  mother, 
nor  because  she  fails  to  carry  it  on.  The  public,  through  its  proper 
officrrs,  may  take  up  and  carry  on  her  suit  if  she  fails  to  do  so,  or  may 
institute  suit  if  she  does  not.  The  suit  is  not  for  the  benefit  of  the 
mother,  according  to  the  statute,  but  for  the  benefit  of  the  child,  and  to 
protect  the  public  against  the  expense  of  its  maintenance.  The  putative 
father  is  charged  with  the  maintenance  of  the  child  in  a  sum  to  be  named 
by  the  court,  to  be  paid,  it  is  true,  to  the  mother,  if  alive,  but  no  per- 
sonal judgment  is  to  be  rendered  in  favor  of  the  mother  against  the 
defendant,  as  in  case  of  recovery  of  a  debt.  Indeed,  it  is  a  qtuisi  crimi- 
nal proceeding,  and  may  be  instituted  in  the  name  of  the  state  on  rela- 
tion of  the  mother. 

We  know  of  no  legal  reason  why  the  marriage  should  be  a  bar  to 
the  further  prosecution  of  this  case,  nor  why  the  defendant  should  be 
relieved  from  the  penalties  attached  to  his  offense.  It  is  purely  a  statu* 
tory  offense  or  question,  and  if  the  defendant  acknowledges  the  child  to 
be  his,  it  is  a  plea  of  guilty  under  the  statute,  and  he  should  be  adjudged 
the  putative  father,  and  stand  charged  with  its  maintenance^  as  therein 
provided.  On  the  other  hand,  if  he  denies  its  paternity,  the  question 
should  be  submitted  to  a  jury,  as  in  other  cases,  as  in  no  other  way  can  he 
be  charged  with  its  paternity  and  support. 

That  the  complainant  and  defendant  are  now  husband  and  wife,  ha? 
nothing  to  do  with  this  question,  under  the  facts  of  this  case  and  the 
provisions  of  the  statute.     Indeed,  in  this  state  a  wife  may  contract  with 
8    O.  C.  D.    50 
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her  husband  the  same  as  if  no  relation  existed  between  them ;  and  conse- 
quently she  may  maintain  suits  against  him  as  if  she  were  a  feme  sole. 
That  the  defendant  has  become  the  husband  of  the  complainant,  pend- 
ing the  suit,  is  no  bar  now,  of  itself,  to  its  further  prosecution  by  her; 
and  we  believe  never  was. 

Reversed  and  remanded  for  trial. 

John  L.  Locke  (Cambridge*  O.),  for  complainant 

McGinnis  &  Lealnd^  for  defendant 


ASSESSMENTS. 

[Hamilton  Circuit  Court,  January  Term,  1898.] 
Cox,  Smith  and  Swing,  JJ. 

John  B.  Doppbs  kt  al.,  Exbcutors,  v.  Cincinnati  et  al. 

Signing  for  Improvbmbnt  of  Strbkt  Bstoppbd  from  Dbnting  Ownbrship 
OP  Assbssabi^b  Prontagb.    Limitation  dobs  not  Apply. 
Where  the  owners  of  three-fourths  of  the  abutting  property  sign  for  improve- 
ment of  a  street,  the  signers  are  estopped  from  resisting  the  assessment  on 
the  gound  that  they  did  not  own  three-fourths  of  the  "assessable  "  frontage; 
and  the  twenty-five  per  cent  limitation  does  not  apply. 

Smith,  J. 

The  petition  of  the  plaintiffs  aver  that  Doppes  is  the  owner  of  lot 
177,  of  Poor's  subdivision,  and  that  Hubbell  and  Fisher,  as  executors 
and  trustees,  own  lot  226  of  said  subdivision.  That  about  1889  the  city 
by  its  proper  boards  and  officers  improved  Powers  street  in  said  city  from 
Van  Horn  street  (now  Edgewood  avenue)  to  Sylvan  avenue,  and  by 
ordinance  duly  passed,  assessed  the  cost  thereof  on  the  property  abutting 
thereon,  viz.,  the  sum  of  $5,016  on  each  front  foot  of  such  abutting  prop- 
erty. That  there  was  not  a  petition  subscribed  by  three-fourths  in 
interest  of  the  owners  of  property  abutting  on  said  improvement  between 
said  termini  to  the  proper  board  for  such  improvement,  and  that  lot  177, 
after  the  improvement  was  made,  had  a  fair  market  value  of  only  $700, 
and  that  lot  225  had  a  fine  market  value  of  only  $200  and  that  Doppes  and 
his  grantor  paid  on  said  assessments  in  1890,  $90.29 ;  and  in  1891,  $87.28 ; 
in  1892,  $84.20,  and  in  1893.  $81.26,  and  that  Margaret  Poor  paid  in 
1892,  $84.27.  And  plaintiffs  seek  to  enjoin  the  collection  of  the  balance 
oi  the  installments. 

By  an  amendment  to  the  petition,  plaintiffs  aver  and  for  a  second 
cause  of  action  say,  that  lot  177  has  a  frontage  of  27.4  feet,  and  abuts 
lengthwise  on  said  improvement  120  feet ;  that  lot  225  has  a  frontage  of 
25  fqet,  and  abuts  lengthwise  upon  said  improvement  120  feet ;  that  said 
lots  were  assessed  for  the  said  improvement  as  if  the  same  each  fronted 
120  feet  upon  said  improvement,  whereas  the  same  should  have  been 
assessed,  respectivdy,  for  only  27.4  feet  and  25  feet,  and  that  all  of  said 
assessments  in  excess  of  the  assessment  upon  27.4  feet  and  25  feet  re- 
spectively, is  invalid,  and  they  pray  to  have  said  excess  enjoined. 

The  defendants,  by  their  answer,  first  admit  the  making  of  the  im- 
provement under  the  ordinalace  and  the  assessments  as  alleged,  and  deny 
(ill  the  other  allegations  in  the  first  cause  of  action,  and  particularly 
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aver  that  the  property  was  of  such  value  as  to  stand  the  assessment. 
They  further  aver  that  prior  to  the  passing  of  the  resolution  declaring 
the  necessity  of  such  improvement  or  any  action  of  the  city  in  regard 
thereto,  a  petition  was  presented  to  the  city  by  three-fourths  in  interest 
of  the  owners  of  property  abutting  on  said  improvement,  being  360  feet 
of  the  whole  480,  praying  for  said  improvement ;  that  on  th^  faith  of 
such  petition,  the  city  passed  the  ordinance  and  made  the  improvement 
in  accordance  with  the  petition ;  that  the  predecessors  in  title  of  Doppes 
and  of  Hubbell  and  Fisher  signed  said  petition,  and  are  estopped  to  set 
up  their  claim  under  the  first  cause  of  action.  For  answer  to  the  second 
cause  of  action,  defendants  aver  that  lot  177  fronts,  bounds  and  abuts 
on  Powers  street,  as  improved,  120  feet,  and  lot  225  fronts,  bounds  and 
abuts  thereoiy  120  teet. 

A  reply  was  filed  for  plaintiffs  in  the  nature  of  a  general  denial. 
This  was  not  verified  by  the  plaintiffs  themselves,  but  by  their  counsel. 

The  facts  shown  or  agreed  upon,  as  we  understand,  are  substantially 
these:  The  part  of  Powers  street  improved  in  this  proceeding  is  a  single 
square  in  length,  between  Sylvan  avenue  and  Van  Horn  street,  now 
Edge  wood  avenue,  and  but  four  lots  abut  on  Power  street,  viz.,  224,  the 
Mayer  lot,  and  177,  the  Doppes  lot.  on  the  north  side ;  and  226.  the 
Herron  and  Fisher  lot,  and  176,  the  Mockes  lot,  on  the  south  side.  Each 
of  said  four  lots  abut  120  feet  on  Powers  street.  They  are  all  corner 
lots,  and  224  and  226  seem  to  front  on  Sylvan  avenue,  the  first  27.4  feet 
and  the  other  26  feet.  Lots  177  and  176  seem  to  front  on  Edgewood 
avenue,  the  first  27.4  feet  and  the  other  25.  If  there  had  been  no  peti- 
tion for  the  improvement,  or  other  act  done  by  the  owners  of  these  lots, 
to  change  their  relation  with  the  city,  it  would  seem  that  each  of  these 
lots  could  only  have  been  assessed  for  this  improvement  under  the  doc- 
trine of  the  Haviland  case,  for  their  real  frontages — that  is,  lot  226  for 
25  feet,  and  lot  177  for  27.4  feet.  But  the  fact  is  that  the  owners  of  three 
of  these  lots,  representing  themselves  in  the  petition  to  be  the  owners  of 
three-fourths  of  the  property  represented  by  the  feet  front  abutting  upon 
Powers  street  between  Van  Horn  street  and  Sylvan  avenue,  petitioned 
for  this  improvement,  and  for  the  assessment  for  the  whole  cost  of  such 
improvement,  except  the  cost  of  intersections  and  two  per  cent.,  to  be 
made  and  collected  in  ten  equal  annual  installments.'*  *  *  *  '*And 
in  consideration  of  the  city  making  such  improvement,  we  and  each  of 
us  further  agree  with  each  other  and  with  said  city,  and  we  jointly  and 
severally  bind  ourselves  to  make  good  to  the  city  any  deficiency  in  the 
collectibility  of  the  assessment  caused  by  insufficiency  of  values  of  prop- 
erty of  those  not  signing  this  petition." 

This  was  signed  by  the  owner  of  lot  176, 120  feet,  by  the  owner  of 
lot  177  for  120  feet,  and  by  Herron  and  Fisher,  owners  of  lot  225,  thus : 
* 'Entire  property  on  both  sides  of  Powers  street,  between  Sylvan  avenue 
and  the  corporation  line,  and  120  feet  between  Sylvan  avenue  and  Van 
Horn  street."  Ovar  some  part  of  this  statement  as  to  the  property  repre- 
sented by  Herron  and  Fisher  is  a  cross-mark ;  when  this  was  done  or  by 
whom  does  not  appear.  It  is  shown,  h6wever,  that  Powers  street  was 
improved  under  these  separate  petitions,  one  on  a  petition  for  the 
improvement  of  said  street  between  Sylvan  avenue  and  the  corporation 
line.  This  petition  was  signed  by  Herron  and  Fisher  only,  and  was  for 
"entire  property  on  both  sides."  The  second  was  the  one  already 
referred  to,  and  the  third  was  for  that  part  of  Powers  street  between  Van 
Horn  street  and  the  Colerain  pike.    This,  too,  was  signed  by  Herron  and 
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Fisher.  We  think  that  when  Herron  and  Fisher  signed  the  petition  in 
question  in  this  case,  or  after  it  was  done,  some  one  undertook  to  strike 
out  that  part  of  it  which  referred  to  all  "the  propertj'  on  both  sides  of 
Powers  street,  between  Sylvan  avenue  and  the  corporation  line,"  as  not 
being  necessary  in  this  petition.  But  as  has  been  said,  there  is  no 
explanation  as  to  this,  and  we  feel  quite  sure  the  petition  was  signed  by 
the  owners  as  it  originally  stood,  and  was  not  stricken  out  by  them  or  by 
their  jiuthority  before  presentation  to  the  city.  It  stood  then  as  a  peti- 
tion for  the  improvement  representing  their  property  to  be  120  feet,  and 
that  the  petition  was  signed  by  three-fourths  in  interest  of  the  property 
represented  by  the  feet  front  abutting  upon  Powers  street.  And  such 
was  the  case  as  to  lots  226  and  177,  the  latter  now  owned  by  Doppes. 
We  think,  therefore,  on  the  authority  of  City  of  Cincinnati  v.  Manss,  64 
O.  S.,  257,  they  are  estopped  to  deny  that  they  had  the  120  assessable  feet 
stated  in  their  petition ,  and  that  this  rul^  applies  also  to  the  other  petitioners 
therefor,  and  consequently  that  they  were  properly  assessed  for  the  whole 
120  feet.  We  also  find  that  there  was  in  this  case  a  petition  signed  by 
three-fourths  in  interest  of  the  owners  of  the  property  abutting  on  the 
improvement  in  the  meaning  of  sec.  2272,  Rev.  Stat.,  and  therefore,  that 
those  signing  said  petition  can  not  avail  themselves  of  the  general  pro- 
vision of  the  statutes  that  the  assessment  shall  not  exceed  25  per  cent, 
of  the  value  of  the  lot  so  abutting.  They  have  consented  to  pay  the 
whole  thereof,  except  2  per  cent.  The  petition  will  therefore  be  dis- 
missed. 

Theodore  Horstman,  for  the  property  owners, 

George  H.  Kattenhorn^  for  the  city. 


ERROR  TO  PROBATE  COURT. 

[Hamilton  Circuit  Court,  January  Term,  1808.] 
Cox,  Smith  and  Swing,  JJ. 

Wm.  Hollrah  V.  Hbrman  Lasance  bt  al. 

Petitioit  in  Hrxor  wn,t,  not  ue  to  Rbvbrsb  Judgment  Admitting  Wnx  Ix)ST 
OR  Spoliated,  When. 
A  petition  in  error  wiU  not  lie  to  reverse  the  judgment  of  the  probate  court 
admitting  to  probate  and  record  a  will  lost  or  spoliated  subsequent  to  the  death  of 
testator,  on  the  ground  that  such  judgment  was  not  justified  by  the  evidence. 

Error  to  the  Court  of  Common  Pleas  of  Hamilton  county. 

Smith,  J. 

In  the  argument  of  this  motion,  counsel  have  ftUly  presented  the 
question,  which  is  the  real  one  in  the  case,  whether,  when  an  applica- 
tion is  made  in  the  probate  court  under  the  provisions  of  sec.  6944,  Rev. 
Stat. /to  admit  to  record  a  lost  will,  executed  according  to  law  and  not 
revoked  at  the  death  of  the  testator,  when  the  same  has  been  lost,  spoli- 
ated or  destroyed  subsequent  to  the  death  of  the  testator,  and  such  will 
has  by  such  court  been  admitted  to  probate  and  record,  a  petition  'in 
error  can  legally  be  prosecuted  in  the  court  of  common  pleas  to  reverse 
such  order  or  judgment. 
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Such  proceedings  and  order  were  had  and  made  by  the  probate 
court  of  this  county  to  an  alleged  lost  will  of  one  F.  A.  Lasance,  and  a 
petition  in  error  to  reverse  such  order,  on  the  ground  that  the  evidence 
taken  did  not  justify  it,  was  filed  in  the  court  of  common  pleas  by  one 
of  the  heirs  at  law.  A  motion  was  then  filed  to  dismiss  the  same  on  the 
ground  that  the  court  of  common  pleas  had  no  jurisdiction  in  the  case, 
but  this  motion  was  overruled  by  the  court,  and  on  hearing,  the  judg- 
ment of  the  probate  court  was  affirmed  at  the  costs  of  the  plaintiff  in 
error.  Thereupon  a  petition  in  error  was  filed  in  this  court  to  reverse 
both  judgments,  and  it  is  this  last  petition  in  error  to  which  the  motion 
applies. 

Section  5948,  Rev.  Stat.,  provides  among  other  things,  **  that  such 
wills,."  (so  admitted  to  probate)  **  shall,  in  all  respects,  be  governed  by 
the  law3  in  force  relating  not  only  to  the  contest  of  the  same,  but  in 
all  other  matters." 

Under  this  section,  and  the  decision  of  the  Supreme  Court  in  Mosier 
V.  Harmon,  29  O.  S.,  220,  it  woijld  seem  that  where  the  lost  will  is  ad- 
mitted to  probate  by  the  probate  court,  the  contention  of  the  counsel  for 
the  defendant  in  error  that  a  petition  in  error  to  review  such  order  on 
the  ground  that  it  was  not  justified  by  the  evidence^wiil  not  lie,  is*  well 
founded.    The  syllabus  of  that  case  is  as  follows : 

*'  1.  Where  a  will,  executed  in  due  form,  is  probated  and  admitted 
to  record  on  an  application  within  the  jurisdiction  of  the  court,  error 
will  not  lie  to  review  the  testimony  upon  which  the  order  to  probate 
was  made. 

**  2.  The  mode  of  contesting  the  validity  of  a  will  thus  admitted  to 
probate,  as  provided  by  section  24  of  the  probate  act,  and  section  19  of 
the  wills  act,  is  exclusive." 

If  therefore  this  decision  of  the  Supreme  Court  is  still  the  law  of  the 
state,  it  would  seem  to  be  conclusive  against  the  right  of  the  plaintiff 
in  error  to  have  set  aside  the  order  of  probate  by  a  proceeding  like  this ; 
seeking  its  reversal  on  the  ground  that  it  was  not  justified  by  the  evidence. 

It  is  claimed,  however,  by  the  counsel  for  plaintiff  in  error  that  there 
are  other  decisions  of  the  same  court  which  modify  the  decision  in  Mosier 
V.  Harmon,  supra,  and  which  show  his  right  to  prosecute  error  in  this 
way,  and  he  refers  to  Baugarth  v.  Miller,  26  O.  S.,  641,  and  Missionary 
Society  v.  Ely,  56  O.  S.,  405.  In  the  first  of  these  two  cases,  it  was 
held  that  where  application  under  this  same  statute  is  made  to  admit  a 
lost  will  to  record,  it  is  necessary  to  give  the  notice  required  by  the  stat- 
ute, and  if  it  is  not  done  that  petition  in  error  to  reverse  the  order  admit- 
ting it  to  probate  will  lie.  This,  in  our  judgment,  does  not  conflict  with 
Mosier  v.  Harmon,  supra.  No  notice  having  been  given,  the  probate 
court  for  this  reason  had  no  jurisdiction  to  make  the  order  complained  of, 
and  in  that  case  error  would  lie  to  review  the  judgment  on  this  ground. 

The  case  of  Missionary  Society  v.  Ely,  supra^  holds  that  an  application 
to  admit  a  will  to  record  is  a  special  proceeding,  within  the  meaning  of 
sec.  6707,  Rev.  Stat.,  which  provides  that  an  order  affecting  a  substantial 
right  made  in  a  special  proceeding  is  a  final  order  which  may  be  vacate^, 
modified  or  reversed  as  provided  in  Title  4,  Rev.  Stat.,  and  that  if  on 
appeal  to  the  court  of  common  pleas  from  an  order  refusing  to  admit 
such  will  to  record  (which  is  allowed  by  sec.  6934,  Rev.  Stat.)  that  court 
makes  a  like  order,  the  proponent  cannot  again  propound  the  alleged 
will  for  probate,  but  such  order  may  be  reviewed  in  the  circuit  court  on 
the  evidence. 
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This  decision  evidently  proceeds  upon  the  idea  that  the  prosecution 
of  error  is  the  only  mode  of  relief  for  the  party  propounding  the  will, 
when  his  application  to  have  it  probated  is  refused.  There  is  no  state- 
ment anywhere  in  the  decision  that  when  the  probate  is  allowed,  the 
party  objecting  may  appeal  or  prosecute  error.  On  the  contrary,  the 
court,  in  commenting  on  Mosier  v.  Harmon,  supra^  approves  it.  It  is 
there  said : 

*'  The  will  of  the  testator  had  been  admitted  to  probate  by  the  pro- 
bate court.  Many  years  after,  an  heir  who  at  the  time  the  will  was  pro- 
bated was  an  infant,  having  reached  majority,  commenced  an  error  pro- 
ceeding to  reverse  the  holding  admitting  the  will.  It  was  held  that  the 
statute  having  provided  a  method  of  testing  the  validity  of  a  probated 
will  by  a  direct  proceeding  in  the  court  of  common  pleas,  and  having 
equitably  preserved  the  rights  of  persons  under  disability,  public  policy 
required  that  that  method  should  be  pursued  or  the  right  barred.  The 
case  determines  what  remedy  may  be  resorted  to  by  one  feeling  aggrieved 
because  of  the  order  admitting  the  will  to  probate  ;  it  does  not  determine, 
nor  attempt  to  determine,  what  remedy  is  open  to  one  who  is  aggrieved 
by  an  order  refusing  to  admit  to  probate.  The  decision  seems  a  wise 
one,  but  we  do  not  think  it  rules  the  case  at  bar/' 

We  are  of  the  opinion,  then,  that  the  court  of  common  pleas  erred 
in  not  dismissing  the  petition  in  error  and  in  rendering  a  judgment 
against  the  plaintiff  in  error  for  costs. 

The  plaintiff*  in  error  had  the  right  to  prosecute  error  in  this  court 
to  reverse  the  judgment  for  costs,  as  the  court  of  common  pleas  had  no 
jurisdiction  of  the  action. 

The  motion  to  dismiss  this  petition  in  error  will  be  overruled  and 
the  judgment  of  the  common  pleas  will  be  reversed  and  the  case 
remanded  to  that  court  with  instructions  to  strike  the  petition  in  error 
from  the  files  for  want  of  jurisdiction  thereof. 

Geo,  W,  Hengst^  for  plaintiff  in  error. 

O.  F,  Divyer  and  A.  M.  Warner ^  for  defendants  in  error. 


LIFE  INSURANCE— FALSE  STATEMENTS. 

[Cuyahoga  Circuit  Court,  November  24, 1897.] 
Hale,  Marvin  and  Caldwell,  JJ. 
Prudbntial  Ins.  Co.  v.  Mary  Kilbanb. 

1.  Pai39  Statbmbnts  within  Knowi«bdgb  of  Agbnt  or  Coxxusion  bt  As- 
sured AND  Agbnt,  do  not  Avoid  Poi^icy. 

False  statement  in  an  application  for  life  insurance,  which  are  within  the 
knowledge  of  the  agent,  or  collusion  by  agent  and  assured  in  furnishing  false 
answers,  will  not  defeat  a  recovery  on  the  policy.    Sec  3625,  Rev.  Stat« 

2.  Request  for  Sfbciaz,  Findings  reed  not  be  Given  if  Questions  are  Mis- 

ZAADINO. 

Where,  in  a  request  for  special  findings,  the  questions  are  calculated  to  mislead 
the  jury,  as  where  a  question  assumes  a  fact  in  controvorsy,  or  where  such 

fuestions  do  not  fairly  submit  a  point  at  issue,  it  is  not  error  for  the  covrt  to 
edine  to  submit  such  requests  to  the  Jiiry. 

t.  Charge  of  Court— Language  of  Doubtfui^  Meanino  Construedi. 

An  application  for  life  insurance  stating  that  assured  was  *'  foreman  oa  the 
docks  '*  and  it  was  claimed  that  he  was  in  fact  a  barkeeper,  a  charge  that  it  'Vas 
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wholly  indifferent  whether  he  was  foreman  on  the  dock  or  not,  nor  whether 
he  said  he  was  such  foreman/'  construed  to  mean  that  if  he  was  employed  on 
the  docks  it  was  of  no  importance  whether  he  was  or  was  not  a  foreman. 

ft 

Error  to  the  court  of  the  common  pleas  of  Cuyahoga  county. 

Marvin,  J. 

The  case  of  the  Prudential  Insurance  Co.  against  Mary  Kilbane  is  a 
proceeding  in  error  brought  for  the  purpose  of  reversing  the  judgment 
of  the  court  of  common  pleas  of  this  county.  The  original  action  was 
brought  by  Mary  Kilbane  to  recover  upon  two  policies  of  insurance  is- 
sued upon  the  life  of  John  Kilbane  who  was  her  husband,  and  in  which 
policies  Mary  Kilbane  is  named  as  the  beneficiary. 

The  first  of  these  policies  was  applied  for  on  August  3,  1893,  and  is- 
sued on  the  twenty-first  day  of  the  same  month.  The  amount  covered 
by  that  policy  yiras  one  thousand  dollars. 

The  other  policy  was  applied  for  on  August  9,  1893,  and  issued  on 
October  4,  following,  and  the  amount  named  in  that  policy  was  fifteen 
hundred  dollars. 

On  October  29,  the  same  month  in  which  the  last  policy  was  issued, 
John  Kilbane  died.  The  company  declined  to  pay  the  amount  provided 
in  these  two  policies,  and  the  petition  was  filed  and  a  separate  cause 
of  action  set  out  upon  each  of  the  policies. 

The  answer  sets  out  substantially  the  same  defense  to  each  cause  ot 
action,  that  is,  that  John  Kilbane  in  the  application  made  for  each  of 
these  policies,  made  false  answers  to  questions  put  to  him ;  that  he  made 
such  false  answers  knowing  them  to  be  false,  and  that  the  company  was 
without  knowledge  of  the  falsity  of  the  answers ;  that  these  answers  were 
upon  matters  that  were  material,  and  that  if  true  answers  had  been  made 
by  the  assured,  the  policies  would  not  have  been  issued. 

Among  the  questions  required  to  be  answered  in  the  applications 
was  the  following,  numbered  10, — ^and  that  is  true  as  to  each  of  these  poli- 
cies :  "Are  you  now  engaged  in,  or  have  you  any  intention  of  engaging  in 
the  manufacture  or  sale  of  malt  or  spirituous  liquors?"  To  this  he  an- 
swered "No."  And  in  the  series  of  questions  provided  to  be  answered 
by  the  applicant  for  insurance,  to  the  medical  examiner,  the  question  in 
reference  to  this  same  subject-matter  reads  as  the  tenth  question  in  the 
applications  made  to  the  agent  except  that  it  adds  to  the  words  already 
given,  the  word  "handling,"  so  that  the  question  reads :  "Are  you  now  en- 
gaged in,  or  have  you  any  intention  of  engaging  in  the  manufacture  or 
sale  or  handling  of  malt  or  spirituous  liquors?"  And  in  the  medical  ex- 
amination, his  answer  to  that  question  is  "No." 

The  occupation  of  the  applicant  is  required  to  be  given  also ;  there 
is  a  blank  left  for  that ;  and  in  the  application,  in  each  case,  the  occupa- 
tion of  the  applicant  is  given  as  "foreman  on  the  docks." 

Now  the  claim  is,  on  the  part  of  the  plaintiff  in  error,  the  insurance 
company,  that  this  man  Kilbane  was  at  the  time  when  he  obtained  his 
insurance,  and  at  the  time  when  he  applied  for  each  of  these  policies, 
employed  as  bar-keeper  in  a  drinking-saloon,  and  that  he  continued  in 
that  employment  more  or  less  from  that  time  until  he  died. 

The  evidence  tends  to  show  that  though  he  was  employed  a  part  of 
the  time  upon  the  docks  in  handling  ore,  he,  during  a  part  of  the  time, 
but  not  perhaps  as  a  steady  employment,  dealt  out  beer  and  whiskey  at 
the  bar  of  his  father-in-law.  It  is  said  that  the  evidence  tends  to^  show 
more  than  this — ^that  Kilbane  was  the  proprietor  of  the  bar — and,  per- 


Digitized  by 


Google 


792 OHIO  CIRCUIT  DECISIONS. Vol. 

Cuyahoga  Circuit  Court 

haps,  this  is  true.  It  does  show  that  a  government  revenue  license  was 
obtained  in  the  name  of  the  assured,  for  that  business ;  and  it  shows  that 
more  or  less  he  was  employed  in  that  saloon,  though  it  can  not  be 
claimed  that  he  made  that  a  steady  employment. , 

He  worked  a  part  of  the  time  on  the  dock.  But  it  is  said  on  the  part 
of  the  defendant  here,  the  plaintiff  below,  that  whatever  the  fact  is  as  to 
the  employment  of  the  assured,  it  was  known  to  the  agent  of  the  com- 
pany what  his  employment  was,  and  it  was  known  that  he  did  more  or 
less  work  in  the  saloon ;  that  he  was  in  the  saloon  behind  the  bar  at  the 
time  when  one  of  these  applications  for  insurance  was  made«  and  that  he 
furnished  a  drink,  either  of  beer  or  whiskey,  to  the  agent  of  the  company 
at  that  time.  And  so  it  is  said  that  such  being  the  case,  it  is  indifferent 
as  to  whether  his  answer  was  true  or  false  to  the  question  put,  and  in 
support  of  that  view  we  are  cited  to  sec.  3625,  Rev.  Stat.,  which  reads : 

"No  answer  to  any  interrogatory  made  by  an  applicant  in  his  or  her 
application  for  a  policy,  shall  bar  the  right  to  recover  upon  any  policy 
issued  upon  such  application,  or  be  used  in  evidence  upon  any  trial  to  re  - 
cover  upon  such  policy,  unless  it  be  clearly  proved  that  such  answer  is 
wilfully  false  and  was  fraudulently  made,  that  it  is  material  and  induced 
the  company  to  issue  the  policy  and  that  but  for  such  answer  th«  policy 
would  not  have  been  issued ;  and,  moreover,  that  the  agent  or  the  com- 
pany had  no  knowledge  of  the  falsity  or  fraud  of  such  answer." 

The  plaintiff  in  error  complains  that  the  court  erred  in  its  instruc- 
tions to  the  jury  as  to  the  effect  of  the  knowledge  on  the  part  of  the  agent 
of  the  company,  of  the  employment  of  the  assured,  and  erred  in  its  in- 
structions as  to  the  effect  of  a  false  answer  being  made  by  the  assured^ 
upon  these  questions. 

As  to  whether  John  Kilbane  falsely  stated  to  the  agent  of  the  com- 
pany what  his  employment  was,  we  are  referred  to  certain  pages  of  the 
record  where  Mary  Kilbane,  the  beneficiary,  testified.  On  pages  iS- 
and  27,  of  the  record,  she  says  that  her  husband  tcld  the  agent  he 
worked  on  the  dock.  She  says  that  the  agent  was  present  when  her 
husband  dealt  out  liquor  as  I  have  already  stc-ted.  And  another  witness. 
Peter  McNeeley,  testified  to  the  same  thing.  And  Mary  Kilbane  says 
on  page  18,  that  the  agent  of  the  company  said  to  her  husband  at  the 
time  the  application  for  one  of  these  policies  was  signed :  "I  have  pur 
you  down  as  'foreman  on  the  docks.' "  She  cannot  swear  that  the  par- 
ticular paper  writing  shown  to  her  on  the  witness  stand  is  the  one  then 
signed,— she  can  neither  write  nor  read  writing — but  she  says  that  some 
paper  was  there  that  the  agent  brought  to  the  saloon  and  laid  down  be- 
fore her  husband,  and  then  the  agent  said  to  her  husband :  "I  have  put 
you  down  as  foreman  on  the  docks."  And  Kilbane  said :  "I  don't  care 
what  you  put  me  down,  so  I  get  my  insurance  all  straight." 

Nqw  it  is  urged  that  if,  as  a  matter-of-fact,  the  agent  knew  of  the 
employment  of  Kilbane  as  a  dealer  in  intoxicating  drinks,  there  must 
liave  been  a  connivance  between  the  agent  and  Kilbane  and  known  to 
Ihe  beneficiary,  to  defraud  the  insurance  company,  and  that,  therefore,  the 
insurance  company  ought  not  to  be  bound. 

On  the  63rd  page,  as  I  remember,  of  the  bill  of  exceptions,  the  oc-. 
cupations  in  which  if  people  are  engaged,  the  company  would  not  ac- 
cept their  applications  or  issue  policies,  are  to  be  found»  and  among  the 
risks  not  accepted  arc  those  of  "bar-keeper,  bar-tender,  beer-bottling,. 
and  saloon-keeper." 
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The  general  agent  of  the  company  testified  at  the  trial  that  the  uni- 
versal custom  of  the  company  was  to  adhere  to  these  rules  and  not  ac- 
cept the  people  engaged  in  the  occupations  thus  enumerated  in  the  list, 
and  would  not  issue  policies  to  those  people  r.i:gaged  in  any  one  cf  these 
occupations.  And  they  say  if  it  is  true  that  the  agent  knew  that  the  ap- 
plicant was  engaged  in  any  one  of  these  occupations,  and  saw  fit  to  put 
him  down  as  engaged  in  some  other  occupation,  it  was  a  conspiracy  on 
the  part  of  Kilbane  and  the  agent,  known  to  the  beneficiary,  and  done 
with  the  intent  to  wrong  the  company ;  that  this  relieves  the.  company 
from  liability. 

Counsel  for  the  company  requested  the  court  to  charge  the  jury : 

"If  John  Kilbane  knew  at  the  time  the  applications  were  filled  out, 
that  the  company's  agent  inserted  a  false  answer  to  question  No.  lo,  in 
the  applications  and  permitted  the  same  to  be  forwarded  by  the  agent  to 
the  company  so  that  the  policies  were  isdued  thereupon,  the  policies  are 
void  and  plaintiff  cannot  recover." 

The  second  request  reads: 

"If  the  said  John  Kilbane  falsely  represented  to  the  medical  exam- 
iner of  the  company  that  he  was  not  engaged  in  the  sale  or  handling  of 
malt  or  spirituous  liquors,  there  can  be  no  recovery." 

The  third  request  reads : 

"John  Kilbane  having  warranted  the  statements  contained  in  his 
applications  to  be  true,  if  any  of  said  statements  are  false,  there  can  be  no 
recovery  by  the  plaintiff  herein." 

The  fourth  request  reads: 

"If  the  jury  find  from  the  evidence,  that  John  Kilbane  agreed  with 
the  company's  agent  to  make  false  statements  as  to  hi^  occupation,  in 
his  applications  to  the  company,  and  did  make  such  false  statements, 
and  the  policies  were  issued  on  both  of  said  applications  containing  false 
statements,  there  could  be  no  recovery  herein." 

The  fifth  request  reads: 

"The  statute  of  Ohio,  sec.  3625,  is  not  intended  to  make  an  insur- 
ance company  liable  upon  policies  issued  on  applica<:ions  containing  an- 
swers known  to  the  applicant  to  be  false,  and  inserted  in  the  applica- 
tions by  collusion  between  the  applicant  and  the  con»dany's  agent." 

As  to  the  first  three  of  these  requests  it  is  clear  that  to  have  given 
either  one  of  them  would  have  been  to  have  said  t^  the  jury  that  sec. 
3625,  Rev.  Stat.,  does  not  mean  what  it  says,  for  it  is  clearly  provided  in 
that  section  that  no  false  answer  given  by  the  assured  in  his  application 
shall  be  a  defense  to  a  suit  upon  the  policy  if  the  same  was  known  to  be 
false  by  either  the  company  or  its  agent. 

As  to  the  fourth  and  fifth  requests,  each  involves  the  question  of 
whether  if  the  agent  and  the  assured  by  collusion  furnished  false  answers 
to  the  company  to  material  questions  thereby  inducing  tbc  company  to 
issue  its  policy,  there  can  be  a  recovery.  It  is  clear  from  the  reading  of 
the  section  of  the  statute  already  given  that  its  terms  at  least  include 
cases  covered  by  the  two  requests;  but  it  is  urged  that  it  cannot  have 
been  the  intention  of  the  legislature  to  bind  insurance  companies  by  the 
acts  of  their  agents  thus  acting  fraudulently  with  the  company.  The 
legislature  was  not  content  to  say  that  the  company  should  be  held  upon  , 
its  policies  where  false  answers  were  given  with  its  knowledge,  but  went 
so  far  as  to  say  that  if  the  agent  had  knowledge  of  the  falsity  of  the  an- 
swers, such  false  answers  should  not  prevent  a  recovery. 
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Ordinarily  what  is  known  to  the  agent  of  a  corporation,  is  known 
to  the  corporation,  and  if  the  legislature  had  not  intended  to  make  this 
statute  more  binding  upon  the  company  than  results  from  the  fact  that 
what  is  known  to  the  agent  is  known  to  the  corporation,  there  was  no 
reason  for  expressly  designating  the  agent  as  one  wl\ose  knowledge  of 
the  falsity  of  the  answers  should  prevent  the  company  from  making  the 
defense. 

Suppose  that  each  member  of  the  board  of  directors  of  the  company 
knew  that  the  statements  in  the  applications  were  not  true,  and  agreed 
with  the  applicant  that  he  might  make  these  untrue  statements  and  the 
policy  should  be  issued,  could  it  be  claimed  that,  the  company  could 
take  the  money  of  the  man  who  applied,  and  then,  when  the  loss  oc- 
curred refuse  to  pay  because  thev  had  connived  with  him  to  have  false 
answers  made?  If  that  can  not  be  done,  if  the  officers  of  this  corpora- 
tion by  acting  in  collusion  with  the  assured  and  afccepting  his  false  an- 
swers, knowing  them  to  be  false,  caused  the  policy  to  be  issued  and  ac- 
cepted the  money,  it  can  not  make  the  defense  sought  to  be  made  here. 
It  would  seem  that  under  this  statute  such  conduct  on  the  part  of  the 
agent,  would  be  equally  unavailing  as  a  defense. 

My  attention  has  been  called  to  an  opinion  delivered  by  Judge 
Woodbury,  in  the  circuit  court  of  Jefferson  cJounty,  the  case  is  not  re- 
ported, but  I  have  a  typewritten  copy  of  the  opinjion  before  me ;  this  was 
a  suit  upon  a  policy  of  life  insurance.  I  am  strongly  impressed  with  the 
soundness  of  the  reasoning  in  this  opinion,  and  I  quote  from  it  as  fol- 
lows: 

*'The  request  which  raises  this  question,  is  marked  Number  4a. 

"If  the  jur^  find  that  M.  S.  Longdon,  the  agent  of  the  defendant, 
and  Jesse  R.  Adams,  conspired  together  to  commit  a  fraud  upon  the  de- 
fendant, and  in  pursuance  with  this  conspiracy  caused  false  and  untrue 
statements  to  be  made  in  the  application,  material  to  the  risk,  and  if  you 
find  that  the  application  so  made  was  forwarded  to  the  defendant,  and  on 
the  strength  of  that  application  so  made,  the  policy  on  which  the  suit 
was  brought  was  issued  and  delivered  to  the  said  Jesse  R.  Adams,  then, 
in  that  case,  the  same  was  and  is  void  for  fraud,  and  your  verdict  should 
be  for  defendant." 

"This  request  the  court  refused  to  give.  Now,  in  the  charge,  there 
is  an  exception  that  involves  the  same  question.  On  page  51  of  the  rec- 
ord: 

"The  plaintiff  in  reply  to  the  answer  of  defendant,  denies  that  Jesse 
R.  Adams,  in  the  particulars  wherein  the  defendant  says  that  he  made 
false  and  fraudlent  representations,  did  make  the  representations 
claimed,  and  avers  that  as  to  those  particulars  he  stated  to  the  agent  of 
the  company,  at  the  time  of  preparing  the  application,  the  truth,  and  that 
the  answers  in  said  application  which  arc  untrue,  were  inserted  therein 
by  the  soliciting  agent  of  the  company,  upon  his  own  motion,  and  after 
he  had  been  truly  informed  in  regard  thereto.  That  the  answers  com- 
plained of  by  the  defendant  as  false  and  fraudlent,  may  vitiate  the 
policy  and  defeat  a  recovery  by  the  plaintiff,  you  must  6nd  m  the  light 
of  the  testimony  which  has  been  given  bciore  you,  that  the  answer  or 
answers  complaijn^  of  were  made  by  Jesse  R.  Adams;  that  the  same 
'"•-':  — ;;ifuily  false  on  his  part,  and  were  by  him  fraudulently  made ;  that 
the  same  were  material  and  induced  the  company  to  issue  the  policy,  and 
that  but  for  such  answers,  the  policy  would  not  have  been  issued,  and 
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moreover,  that  the  agent  of  the  company  had  no  knowledge  of  the 
falsity  Qr  fraud  of  such  answers. 

"So  far  as  this  charge,  itself,  is  concerned,  it  is  in  the  language  of 
the  statute,  and  it  is  evidently  copied  from  it,  so  we  are  brought  squarely 
to  the  question,  What  was  meant  by  the  legislature  in  the  passage,  or 
enactment,  of  this  statute? 

'*It  is  insisted  on  the  part  of  the  plantiff  in  error,  that  it  was  not  the 
intention  of  the  legislature,  under  this  statute,  to  provide  that  the  company 
should  be  liable  under  it,  if  the  agent  as  well  as  the  applicant,  should  both 
combine  to  defraud  the  company  in  the  application,  and  in  the  procure- 
ment of  the  policy ;  that  the  intent  of  the  legislature  was  not  this,  but  that 
in  such  case  it  was  not  the  intention  of  the  legislature  to  provide  for  a 
recovery." 

Judge  Woodbury  then  called  attention  lo  the  evil  which  had  grown 
up  throughout  the  state  by  provisions  being  inserted  in  policies  both  of 
life  and  fire  insurance  companies  to  the  effect  that  the  agent  to  whom 
the  application  was  made,  should  be  held  as  the  agent  of  the  assured,  and 
then  says : 

'*AAd  there  has  been  more  or  less  litigation  in  the  state  growing  out 
of  the  very  question  involved  in  this  case — where  false  answers  had  been 
made,  or  where  the  agent  himself  had  practiced  a  fraud  upon  the  com- 
pany ;  and  a  notable  case  is  a  case  cited  in  the  30  O.  S.,  and  the  cases 
following,  in  the  33  and  39  O.  S.,  where  the  company  were  seeking  to 
avoid  liability — although,  confessedly  the  fraud  had  been  perpetrated 
by  the  agent — yet  they  were  seeking  to  avoid  liability,  by  charging  home 
the  fraud  of  their  agent — treating  him  as  not  their  party — for  whom  they 
were  responsible — but  treating  him  as  a  third  person  whose  fraud  should 
relieve  the  company  from  liability,  as  well  as  the  fraud  of  the  applicant." 

Judge  Woodbury  further  says: 

"Now,  in  this  condition  of  things  the  legislature  stepped  forward 
and  evidently  deemed  it  just  that  there  should  be  some  legislation  that 
should  settle  this  matter,  in  the  state  of  Ohio ;  and  so  they  have  provided, 
in  the  first  instance  that  no  answer  shall  be  held  to  preclude  the  right  to 
recovery,  unless  it  shall  be  clearly  shown  that  they  are  fraudulent — sec- 
ond, that  they  are  material — third,  that  the  policy  would  not  have  been 
issued  if  the  true  answers  had  been  given ;  and  then — ^to  meet  the  further 
perplexity  in  regard  to  the  agent,  they  further  provide,  'Moreover,  that 
the  agent  or  company  had  no  knowledge  of  the  falsity  or  fraud  of  such 
answers.' 

"Now,  the  effect  of  this  is,  perhaps,  to  place  it  where  the  knowledge 
of  the  agent  has  been  shown — exactly  the  same  as  if  the  company  itself, 
by  its  authorized  officers,  had  possessed  the  knowledge  which  the  agent, 
himself,  is  alleged  to  have  possessed." 

Again  quoting  from  Judge  Woodbury: 

"Now,  with  the  agent  standing  exactly  in  the  same  relation  to  the 
company,  and  with  a  statutory  provision  providing  that  before  the  false 
answer  shall  defeat  a  recovery  that  it  must  be  clearly  shown  that  the 
agent  of  the  company  did  not  know,  or,  moreover,  that  the  agent  of 
the  company  had  no  knowledge  of  the  falsity  or  fraud  of  such  answers. 

We  think  the  legislature  intended  to  meet  just  such  a  case  as  this.** 

Without  stopping  to  read  the  charge — ^the  things  complained  of 
grew  out  of  this  same  view,  that  is,  to  say,  the  court  not  only  refused 
to  charge  the  requests,  but  charged  that  .^^ec,  8625,  applied  to  this  < 
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and  that  knowledge  on  the  part  of  the  agent  of  the  falsity  of  the  answers 
would  make  the  defense  oi  such  falsity  unavailing  in  this  case. 

We  find  no  error  in  the  refusal  of  the  court  to  charge  as  requested, 
and  no  error  in  the  charge  as  given. 

But  there  is  another  complaint  made,  which  is  that  the  court  was 
requested  by  the  insurance  company  to  submit  two  special  findings  to 
the  jury,  which  the  court  declined  to  do.  The  right  to  have  these 
questions  submitted  is  claimed  under  a  statute  found  in  91  O.  L.,  298, 
sec.  5201,  "But  the  court  shall,  at  the  request  of  either  party,  direct  them 
to  give  a  special  verdict  in  writing  upon  all  or  any  of  the  issues,  and  in 
all  cases  when  requested  by  either  party,"  the  court  shall  instruct  the 
jurors  if  they  render  a  general  verdict,  to  find  specially  upon  particular 
questions  of  fact  to  be  stated  in  writing,  and  chall  direct  a  written  finding 
thereon,  and  the  verdict  and  finding  must  be  filed  with  the  clerk  and  en- 
tered on  the  journal." 

Because  of  that  statute  and  relying  upon  that  statute  as  the  au- 
thority for  doing  it,  the  defendant  duly  requested  that  these  two  ques- 
tions be  submitted  to  the  jury  for  special  findings : 

"First — Did  the  agent  of  the  defendant  company  know  at  the  time 
that  John  Kilbane  signed  the  application  for  the  first  policy  of  insurance 
stied  upon  here,  that  the  said  John  Ki.bane,  was  engaged  m  the  sale  and 
handling  of  spirituous  liquors." 

"Second — Did  the  agent  of  the  company  know  that  the  said  Tohn 
Kilbane  was  engaged  in  the  sale  or  handling  of  spirituous  liquors. 

Of  course,  if  one  of  these  requests  should  have  been  submitted  to 
the  jury,  both  should  have  been.  The  court  did  not  submit  them.  Now 
if  these  questions  were  calculated  to  mislead  the  jury — if  they  did  not 
fairly  submit  to  the  jury  a  question  which  was  in  issue  in  the  case,  then 
it  was  not  error  to  decline  to  submit  them  to  the  jury.  The  questions  as- 
sumed that  Kilbane  was  engaged  in  the  handling  and  selling  of  liquor. 

If  the  questions  had  been  in  effect ;  "Did  the  agent  of  the  company 
know  in  what  business  John  Kilbane  was  engaged  at  the  time  he  made 
his  application  for  insurance"  it  would  have  been  entirely  proper  and 
should  have  been  submitted  to  the  jury.  Or  if  this  question  had  been 
asked  to  be  submitted  "Was  John  Kilbane  at  the  time  of  the  making  of 
his  application  for  either  of  the  policies,  engaged  in  selling  or  handlino: 
spirituous  or  malt  liquors,"  it  should  have  been  submitted  to  the  jury. 

But  there  is  a  dispute  in  this  record  as  to  whether  Kilbane  could  be 
fairly  said  to  be  engaged  in  such  sale  or  handling  of  liquors.  The  jury, 
if  the  questions  proposed  had  been  submitted  to  them,  might  have  be- 
lieved as  a  matter  of  fact,  that  John  Kilbane  was  not  engaged  in  the 
handling  or  sale  of  liquor,  and  so  must  have  answered  to  each  of  these 
questions  "No."  If  such  answer  had  been  made  and  a  verdict  had  been 
rendered  for  the  plaintiff  below  it  would  have  been  urged  that  the  gen- 
eral verdict  was  inconsistent  with  the  special  findings,  and  the  jury  might 
well  have  reason  to  say  "if  we  answer  these  questions  "no"  it  will  be  said 
that  we  must  find  a  verdict  for  the  defendant."  Yet  it  is  clear  that  if 
they  believed  that  Kilbane  was  not  thus  engaged  in  the  liquor  business, 
the  answer  to  each  of  these  questions  must  have  been  "no." 

It  was  not  error  on  the  part  of  the  court  to  refuse  to  submit  these 
questions  to  the  jury. 

There  is  one  other  matter  complained  of  and  that  is,  the  court  in  its 
charge  said  to  the  jury  that  it  was  wholly  indifferent  whether  Kilbane 
was  a  foreman  on  the  dock  or  not,  or  whether  he  said  that  he  was  snc^^ 
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foreman.  The  meaning  of  the  court  clearly  was  that  if  he  was  employed 
on  the  dock  it  was  of  no  importance  whether  he  was  or  was  not  a  fore- 
man. 

There  is  nothing  in  the  record  to  show  that  the  plaintiff  in  error 
could  have  been  prejudiced  by  this  language  in  the  charge,  and  the  judg 
ment  of  the  court  of  common  pleas  is  aiKrmed. 


ADMINISTRATORS. 

[Cuyalioga  Circuit  Court,  December  11»  1$97.] 

Hale,  Manrin  and  Caldwell,  JJ. 
W.  L.  Wbst,  Admr.,  v.  J.  J.  D«AN. 

ADMIMIS'tRATOR  VAS  NO  AUTHORITY  TO  PURCHASS  PROFBRTY  FOR  AN  BSTaTB  AND 

Upon  doing  so  is  Pbrsonau^y  Liabi^b. 
An  administrator  has  no  authority,  and  it  is  a  yiolation  of  his  duty,  to  buy 
property  for  an  estate,  even  though  he  may  think  it  will  be,  or  though  it  may 
prove  to  be,  to  the  advantage  of  the  estate.  And  for  a  purchase  so  made,  the 
administrator  is  personally  liable  and  a  judgment  against  him  thereon,  though 
he  is  named  as  administrator,  amounts  to  a  personal  judgment  only. 

Error  to  the  court  of  common  pleas  of  Cuyahoga  county. 

Marvin,  J. 

The  case  of  W.  L.  West,  Admr.,  v.  J,.  J.  Dean,  comes  here  upon  a 
petition  in  error. 

A  suit  was  brought  in  the  court  of  common  pleas  by  Dean,  the  title 
of  the  case  as  given  in  his  petition  being  *'  J.  J.  Dean  v.  W.  L.  West, 
administrator  of  the  estate  of  John  Glenn,  deceased."  The  petition  avers 
that  West  is  the  administrator  of  the  estate  of  Glenn ;  that  Dean  was 
the  owner  of  certain  personal  property ;  that  Glenn,  whose  estate  was 
being  administered  by  West,  had  a  chattel  mortgage  upon  that  property; 
that  West  purchased  the  interest  of  Dean  in  the  mortgaged  property, 
agreeing  to  pay  therefor  '*  as  administrator  of  the  estate  of  John  Glenn, 
deceased,"  the  sum  of  fifty- two  dollars.  It  avers  that  such  payment  has 
not  been  made,  and  prays  for  a  judgment  against  said  defendant,  for 
that  amount  with  interest. 

Judgment  was  rendered  in  the  court  of  common  pleas,  in  these 
words:  **  It  is,  therefore,  considered  that  said  plaintiff  recover  of  said 
defendant  his  said  damages  and  also  his  costs  of  suit.  '  Judgment  is  ren- 
dered against  said  defendant  for  his  costs  herein." 

That  judgment  was  taken  upon  default,  and  the  error  complained 
of  is  that  the  petition  stated  no  facts  which  warranted  the  judgment  ; 
that  everything  being  true  as  stated  in  the  petition,  there  was  no  ground 
for  the  judgment. 

Two  questions  are  here  involved ;  one  as  to  whether  there  could  be 
a  judgment  upon  that  petition,  against  IVest  as  cuifninistraior  of  the 
estate  of  Glenn. 

West  promised  to  pay,  the  petition  alleges,  "  as  administrator,"  the 
sum  of  $62.00  for  the  interest  of  Dean  in  the^mortgaged  property.  And, 
on  the  pa|t  of  the  defendant  here, — the  plaintiff  below, — it  was  urged 
that  having  made  that  promise  ''  as  administrator,"  and  having  failed  to 
pay,  judgment  could  be  rendered  against  him  tss  administrator,  that  it  is 
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fair  to  suppose  the  administrator  regarded  the  buying  in  of  the  mort- 
gaged property  as  the  most  advantageous  manner  of  collecting  the  debt 
secured  by  the  mortgage,  and  that,  ^  it  were  such,  then  he  might  bind 
the  estate  to  pay  the  $52.00. 

It  seems  to  us  that  there  is  a  mistake  in  supposing  that  the  adminis- 
trator may  bind  the  estate  to  pay  money  for  the  purchase  of  any  such 
property. 

I  think  there  is  a  very  general  misunderstanding  as  to  the  duties  of 
an  administrator. 

It  is  the  business  of  the  administrator  of  an  estate  to  convert  the 
personal  property  into  money,  and  to  pay  the  debts,  and  to  distribute 
what  is  left,  and  it  is  no  part  of  his  duty, — not  only  no  part  of  his  duty, 
but  a  violation  of  his  duty,  to  undertake  to  buy  property  for  the  estate 
even  though  he  may  think  it  will  turn  out  to  be  to  the  advantage  of  the 
estate — and  even  though  it  does  so  turn  out. 

Suppose,  after  this  property  had  been  purchased  by  the  administra- 
tor, it  had  been  destroyed  by  fire  or  otherwise,  immediately,  is  it  possible 
that  it  can  be  said  to  have  been  the  property  of  the  estate  when  thus 
destroyed, — I  do  not  mean  to  say  "  the  property  of  the.  estate,** — I  rec- 
ognize that  an  estate  never  owns  anything, — it  is  the  thing  owned — but 
is  it  possible  that  we  could  say  it  is  a  part  of  the  estate,  if  it  had  been 
thus  destroyed?  The  estate  of  a  decedent  is  that  which  he  owned  at  the 
time  of  his  death,  and  no  property,  thereafter  purchased  by  his  personal 
representative  or  by  any  other  person,  ever  becomes  a  part  of  such  estate. 

Our  own  Supreme  Court  have  said,  in  the  Lucht,  Admr.,  v.  Behrens, 
28  O.  S.,  231,  that  an  administrator,  not  authorized  by  the  will  of  the 
testator  to  do  that,  cannot  carry  on  a  business  for  or  of  an  estate,  and 
incur  debts  which  shall  bind  the  estate ;  and  gives  reasons  why  that  may 
not  be  done ;  liabilities  may  be  incurred ;  an  executor  or  admidistrator 
may  make  a  mistake  in  thinking  that  he  is  doing  what  is  advantageous 
to  the  estate ;  and  at  the  conclusion  of  the  opinion,  this  language  is 
used : ' 

"To  allow  personal  representatives  of  estates  to  go  beyond  this, 
and,  without  authority  of  law,  or  under  the  will,  to  embark  the  assets  of 
an  estate  in  trade  or  business,  however  well-intentioned  they  may  be, 
and  thereby  subject  the  estate  to  all  the  hazards  of  the  venture, 
would  encourage  that  which  it  has  been  the  special  policy  of  the  law  to 
prevent — the  employment  of  trust  property  in  any  other  mode  than  is 
clearly  authorized.  For  aught  we  know  (for  the  court  refused  to  hear 
evidence  on  the  subject  from  the  defendant)  this  well-meant  endeavor  to 
preserve  the  business  of  the  testator  for  his  sons,  while  paying  the  debts 
and  supporting  the  family  out  of  it,  may  have  been  disastrous;  and  if 
this  judgment  stands  and  is  collected,  it  may  defeat  the  express  provi- 
sions of  the  will." 

It  will  be  observed  that  the  court  does  not  say  the  business  turned 
out  disastrously,  but  that  it  may  be  disastrous,  and  the  very  fact  that  it 
may  so  turn  out  establishes  that  the  administrator  or  executor  must  not 
so  invest  the  money,  even  though  he  thinks  it  will  turn  out  for  the  best 
interest  of  the  estate. 

In  McBride  v.  Brucker,  Admr.,  8  Ohio  Circ.  Dec.,  7,  the  court  hold 
that  the  administrator  can  not  contract  a  debt  for  attorneys'  fees  which  can 
be  recovered  out  of  the  estate.  He  may  pay  attorneys'  fees  that  are  neces- 
sary in  the  administration  of  the  estate  and  he.  will  be  allowed,  in  his 
account  filed  in  the  probate  court,  for  proper  and  suitable  fees  paid  to 
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the  attorney,  but  he  can  not  bind  the  estate  by  a  promise  that  out  of  it 
shall  be  paid  attorneys'  fees,  everi  though  it  is  proper  that  an  attorney 
shall  be  employed. 

The  same  is  held  in  several  other  states,  if  not  in  all  of  them. 

Woerner,  in  his  American  Law  of  Administration,  sec.  356,  says : 
*'  It  is  a  well  recognized  principle  that  if  liabilities  contracted  by  the  per- 
sonal representative,  although  for  the  benefit  and  in  the  interest  and  be- 
half of  the  estate,  it  is  not  liable  to  creditors.  Disbursements,  reason- 
able in  amount  and  for  services  necessary  in  the  proper  discharge  of 
the  duties  imposed  upon  them,  will  constitute  a  charge  in  favor  of  the 
executors  and  administrators  against  the  estate  although  their  allow- 
ance should  leave  no  surplus  to  pay  creditors  of  the  deceased." 

The  case  of  Dailey  v.  Dailey,  66  Ala.  R.,  266,  is  a  case  where  suit 
was  brought  by  Lucinda  Dailey  v.  Geo.  J.  Dailey  as  administrator  of  the 
estate  of  Geo.  Dailey,  deceased.  Among  the  things  for  which  she  claimed 
a  recovery  was  one  for  twenty-five  barrels  of  com  which  she,  at  the  re- 
quest of  the  administrator  after  his  appointment,  had  fed  to  the  swine, 
belonging  to  the  deceased  at  the  time  of  his  death.  The  court  in  rela- 
tion to  that  item  use  this  language  on  pages  268-9  of  the  opinion  :  **  One 
item  was  for  corn  fed  to  the  stock  of  the  estate  at  the  request  of  the  ad- 
ministrator, made  after  his  appointment.  Such  agreement  is  but  the  per- 
sonal contract  of  the  administrator  and  is  na  charge  on  the  estate  when 
demanded  by  the  creditor.*' 

It  is  further  said  in  that  opinion,  that  if  it  was  necessary  to  have 
this  corn  to  feed  to  the  swine,  the  administrator  might  have  paid  for  it  and 
been  allo.wed  its  value  in  the  settlement,  but  he  could  not  bind  the  estate 
to  pay  for  the  purchase  of  that  corn.  And  all  upon  the  theory  I  have 
stated,  that  it  is  not  the  business  of  the  administrator  to  invest  the  funds 
of  an  estate  and  make  purchases  and  have  charges  against  the  estate 
therefor. 

The  case  in  the  47  N.  Y.,  366,  Austin  v.  Munro,  is  a  case  in  which 
the  doctrine  is,  as  we  think,  well  stated  :  '*The  rule  must  be  regarded 
as  well-settled  that  the  contracts  of  executors  although  made  in  the 
interests  and  for  the  benefit  of  the  estate  they  represent,  if  made  upon  a 
new  and  independent  consideration  as  for  service  rendered,  goods  or 
property  sold  and  delivered,  or  other  consideration  moving  between  the 
promisee  and  the  executors  as  promisors  are  the  personal  contracts  ot 
the  executors  and  do  not  bind  the  estate,  notwithstanding  the  services 
rendered,  or  goods  or  property  furnished,  or  other  consideration  moving 
from  the  promisee,  are  such  that  the  executors  could  properly  have  paid 
for  the  same  from  the  assets  and  been  allowed  for  the  expenditure  in  the 
settlement  of  their  accounts.  The  principle  is  that  an  executor  may 
disburse  and  use  the  funds. of  the  estate  for  purposes  authorized  by  law 
but  might  not  bind  the  estate  by  an  executory  contract  and  thus  create  a 
liability  not  founded  upon  a  contract  or  obligation  of  the  testator." 

From  these  authorities  and  from  the  general  doctrine  of  the  duties 
of  an  administrator,  we  are  clear  that  the  court  could  not  render  any 
judgment — ought  not  to  have  rendered  any  judgment  upon  this  petition 
against  the  administrator  as  such.  The  other  question  involved  is 
whether  a  judgment  could  be  rendered  upon  the  petition  against  the 
defendant  personally . 

The  title  of  the  case  is,  as  I  have  already  said,  J.  J.  Dean  v.  W.  S. 
West,  administrator  of  the  estate  of  John  Glenn,  deceased. 
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The  allegations,  however,  are  that  as  adminisiraiar  he  made  the 
promise  But  whether  it  be  said  that  the  words  in  the  title  of  the  case, 
after  the  name  of  the  defendant,  are  simply  descriptive  of  the  defendants 
or  chat  he  was  sued  in  his  representative  capacity,  we  still  think  it  is 
settled  in  Ohio,  that  the  judgment  against  him  is  against  him  personally 
And  not  against  him  as  administrator^  and  the  judgment  itself,  standing 
as  it  does,  could  not  be  enforced  against  the  estate. 

Attention  is  called  to  the  case  of  Thomas,  Admx.,  v.  Moore,  62 
O.  S.>  200.  A  suit  was  brought  before  a  justice  of  the  peace  by  Moore  as 
surviving  partner  of  a  firm  of  lawyers;  the  other  partner,  McKnight. 
having  died.  The  bill  of  particulars  set  out  that  services  were  performed 
by  this  firm,  for  the  defendant,  at  her  request,  in  various  suits  brought 
on  behalf  of  the  estate,  then  being  administered  by  her,  and  the  prayer 
was  for  judgment  for  the  amount  of  these  fees.  This  suit  for  fees  was 
brought  against  '^Elixabeth  J.  Thomas,  as  administratrix  of  the  estate  of 
David  Thomas,  deceased."  The  judgment  was  against  the  defendant  in 
the  case,  and  an  appeal  was  taken  by  ber.  The  question  was,  whether 
she  was  required  to  give  a  bond  in  order  to  perfect  her  appeal.  It  was 
urged  that  because  of  the  statutory  provisions  as  to  appeals  by  trustees, 
no  such  bond  was  necessary.  Judge  Williams  in  his  opinion,  uses  this 
language. 

**Section  6408,  Rev.  Stat.,  contains  the  general  provision  that  'when 
ihe  person  appealing  from  any  judgment  or  order  in  any  court  or  before 
any  tribunal  is  a  party  in  a  fiduciary  capacity  in  which  he  has  given  bond 
within  the  state  for  the  faithful  discharge  of  his  duties,  and  appeals  in 
the  interest  of  the  trust,  he  shall  not  be  required  to  give  bond,  but  shall 
be  allowed  the  appeal,  by  giving  written  notice  to  the  xx>urt  of  his 
intention  to  appeal  within  the  time  limited  for  giving  bond.* 

''The  provision  just  quoted  is  applicable  to  appeals  from  justices  of 
the  peace,  and  dispenses  with  the  necessity  ol  an  undertaking  for  an 
appeal  from  their  judgments,  in  cases  within  its  scope,  namely,  where 
the  appellant  is  a  party  to  the  judgment  in  a  fiduciary  capacity,  and  the 
appeal  is  in  the  interest  of  the  trust ;  so  that,  the  inquiry  here  is, 
whether  the  defendant's  appeal  presents  a  case  of  that  kind.  We  think 
it  does  not.  The  judgment  is  not  against  the  defendant  in  her  fiduciary 
character.  Though  described  in  the  proceedings  as  the  administratrix 
of  her  intestate's  estate,  the  judgment  rendered  is  not  a  judgment 
de  bonis  intestaioris,  her  designation  in  the  proceedings  as  administratrix, 
being  descriptive  of  her  person  merely,  and  execution  issued  upon  the 
iudgment  can  run  only  against  her  property." 

Prom  these  considerations,  we  conclude  that  this  judgment,  as  ii 
stands,  is  a  judgment  against  West  personally  and  not  against  him  in 
his  representative  capacity ;  that  such  judgment  was  warranted  by  the 
petition.    And  the  same  is  affirmed. 

Lawrence  &  Estep^  for  plaintiff  in  error. 

George  A.  Grooi^  for  defendant  in  error. 
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ABORTON^See  VBBDiCTd. 

ACCORD  AND  SATISFACTION— 8e« 

Pl,BADING  AND  PRACTICS. 

ACCOUNTS— Sec  AcTiONa 

ACTIONS- 

Porm  of  action  under  sec  6086, 
providing  that  a  copy  of  the  account 
must  be  attached  to  the  pleading,  or 
reason  for  not  doing  so  stated,  is  not 
exclusive  and  a  suit  maj  be  brought 
on  what  was  known  as  the  common 
counts  in  assumpsit.  Hazen  v.  O'Con- 
nor. 87 

The  statutory  form  is,  however, 
the  better  method  and  a  copy  of  the 
account  should  be  attached  to  the 
pleading.  lb. 

See  also  MORTGAGES ;  DbaTH  BY 
Wrongful  Act  ;  Municipal  Corpor- 
ations; Animals;  EzkcDtors  and 

ADlONISTRATORa 

^DMINISTRATO&S— See    BZBCUTORS 
AND  Administrators. 

IkDVERSB  POSSESSION— 

A  bridge  erected  over  a  canaL 
with  the  consent  of  the  owner,  ana 
used  for  more  than  twenty-one  years, 
the  right  to  maintain  it  is  acquired  by 
prescription.  Paper  Co.  v.  Hydraulic 
Co.  248 

An  enclosure  of  land  by  an  ad- 
joining property  owner  is  only  one 
element  of  adverse  possession.  Rey- 
nolds V.  Newton.  16 

Where  a  grantor  conveys  certain 
lots,  by  numbers,  which  can  only  be 
located  by  reference  to  a  plat  showing 
streets,  and  then  conveys  the  land  ad- 
jacent to  the  lots,  constituting  part  of 
the  street,  does  not  clearly  evince  an 
intention  to  claim  to  possess  that  por- 
tion of  the  street  adversely.  III. 

AGENCY— 

Where  evidence  fails  to  show  that 
one  grantee  failing  to  authorize  the 
other  to  act  for  her  as  agent,  or  in  any 
manner  assented  to  the  proposition 
which  the  grantor  claims  to.  have  made 
for  the  purchase,  acceptance  of  th« 
deed  and  benefits  by  audi  grantee  not 

8    O.  C.  D.       61 


a  ratification  of  the  contract  which 
the  grantor  claims  was  made  and 
which  the  grantees  deny.  Boehm  v. 
Yanquell.  184 

That  an  agent  or  broker  of  a  cor- 
poration for  sale  of  bonds,  after  per- 
forming the  services,  made  a  written 
statement,  in  which  he  charged  for 
such  services,  and  for  various  sums  of 
money  paid  to  and  for  use  of  the  com- 
pany, and  charged  himself  with  the  re- 
ceipt of  bonds  balancing  the  account, 
ana,  so  far  as  his  act  goes,  satisfying 
his  claim  against  the  company,  is  an 
important  fact  and  the  jury  should 
have  been  so  instructed;  it  has  more 
weight  than  a  mere  account;  it  is,  in 
the  absence  of  an  explanation,  a  re- 
ceipt in  fulL  East  Cleveland  R.  R. 
Co.  V.  Everett  210 

AMENDMENTS— 

Under  sec.  6114,  Rev.  Stat,  courts 
may  authorize  the  filing  of  second 
amended  petition.  Mcl#aughlin  v. 
Barnes.  499 

ANIMALS— 

All  who  take  part  in  harboring  a 
vicious  animal  may  be  sued  jointly  in 
an  action  for  damages  resulting  from 
the  vicious  conduct  of  such  animal, 
Hayes  v.  Smith.  92 

Notice  to  one  of  several  joint  keep- 
ers or  harborers  of  a  do^  of  his 
vicious  propensities  is  notice  to  all. 

lb. 

The  keepner  of  a  vicious  dog  is 
chargeable  with  knowledge  of  the 
vicious  habits  of  such  animal.  lb. 

The  question  ftf  sdemter  is  for  the 
inxT.  lb. 

Where  an  answer  of  defendants 
who  are  executors,  but  who  are  not 
sued  as  such,  admits  that  they  kept 
and  harbored  a  dog,  but  aver  that  they 
did  so  as  executors  only,  such  attempt- 
ed Qualification  of  the  admission  will 
be  aisregarded  and  the  admission  will 
be  given  effect  lb. 

ANNEXATION— 

Act  90,  O.  L.,  26a,  authorising  cit- 
ies of  first  grade,  second-dasa,  to  annex 
contiguous  municipalities  It  valid. 
State  ez  leL  v.  Cincinnati  689 
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AGBNCY— Concluded. 

Such  law  gives  such  cities  right  to 
decide  as  to  what  corporations  they 
desire  to  have  annezea  in  one  pro- 
ceeding and  question  as  to  electors  is 
to  be  submitted  as  one  proposition. 

lb. 

Conditions  of  such  annexation 
are  passage  of  ordinance  and  publica- 
tion in  two  newspapers.  Publication 
in  one  English  and  one  German  paper 
not  sufficient.  lb. 

APPEAL  AND  ERROR— 

Where  either  party  is  entitled  to  a 
jnry  the  case  is  not  appealable.  Lock- 
land  Lumber  Co.  v.  Marsh.  624 

Where  plaintiff  in  his  first  cause 
asks  foreclosure  of  a  mortgage  and  in 
second  cause  for  personal  judgment, 
defendant  not  entitled  to  an  appeal. 
Campbell  v.  Barnes.  374 

In  an  action  upon  a  building  con- 
tract in  which  plaintiff  avers  full  per- 
formance and  prays  balance  due  there- 
on; and  the  defendant's  answer  and 
cross-petition  undertakes  to  set  out 
an  equitable  cause  of  action,  but  fails 
to  insert  all  the  material  alleeations 
to  such  cause  of  action :  //^ 'a;  that  if 
the  complaint  be  of  an  equitable  na- 
ture, de^ndant  may  appeal,  and  ob- 
tain further  leave  to  amend  and  per- 
fect the  allegations  of  his  petition  in 
the  appellate  court  Gladieux  v. 
Parish.  490 

The  right  to  appeal  is  given  in 
the  broadest  sense  and  the  language  of 
the  statute  cannot  be  construed  to  con- 
fine this  ri^ht  in  cases  in  which  the 
contention  is  in  whole  or  in  part  over 
the  facts  of  the  case,  and  such  right 
cannot  be  defeated  by  the  defendant's 
setting  up  in  his  answer  a  legal  cross- 
demand  and  which  compels  the  plain- 
tiff to  take  issue  upon,  or  be  defeated 
in  his  action.  lb. 

Proceedings  to  remove  adminis- 
trator and  against  him  for  concealing 
assets  is  appealable.  Harris  v.  West- 
ervelt  367 

Mandamus  is  not  a  civil  action, 
and  is  not  appealable.  State  v.  Smi- 
ley. 117 

Appeal  may  be  taken  from  a  final 
Judgment  of  the  court  of  common 
pleas  in  mandamus  proceedings.  State 
T.  Commissioners.  244 

An  order  dismissing  plaintiff's 
petition  for  divorce  on  the  ground 
that  the  facts  stated  and  adjudicated 
were  not  sufficient  to  warrant  a  decree, 
is  not  a  dismissal  without  a  final  hear- 
ing, and  not  appealable  under  sec 
5706.     Radcliffv.  Radcliff.  278 


Finding  of  county  commissioners 
in  a  ditch  proceeding  that  improve- 
ment is  necessary  is  a  final  order  from 
which  appeal  lies.    Bndley  v.  Aldrich. 

75}5 

An  order  of  a  court  of  insolvency, 
confirming  a  sale  by  a  trustee,  without 
adjudication  as  to  priorities,  merely 
finding  proceedings  to  be  regular  and 
in  accordance  with  the  order  for  sale, 
is  not  a  final  order  and  appeal  will  not 
not  lie.    Browne  v.  Wallace.  764 

Judge's  docket  is  no  part  of  the 
records  of  the  court  and  notice  of  ap- 
peal entered  thereon  is  not  sufficient. 
Bank  v.  Bowsher.  514 

On  appeal  to  circuit  court  the 
failure  to  give  notice  within  three 
days  cannot  be  entered  by  nunc  pra 
iunc  order,  lb. 

Recital  in  journal  entry  of  the 
court  of  insolvency  that  notice  of  ap- 
peal was  ffiven  by  a  trustee  who  wished 
to  appeal  in  his  trust  capacity,  and, 
therefore,  is  not  obliged  to  give  bond, 
insufficient  under  sec.  6408,  Rev.  Stat.,, 
requiring  that  notice  of  appeal  in 
writing,  inasmuch  as  it  does  not  ap- 
pear affirmatively  that  the  notice  wa<v 
in  writing.    Browne  v.  Wallace.       76 1 

In  this  case  another  journal  entry 
contained  the  recital  that  an  oral  no- 
tice of  appeal  was  given :    f/M,  Tha 
this  on  its  face  was  not  a  complianci- 
with  the  statute.  lb. 

County  officers,  such  as  commis- 
sioners and  treasurers,  are  not  exempt 
under  sec.  5228,  from  giving  bonds  t€> 
perfect  an  appeal.  State  v.  Commis- 
sioners.  244 

Township  trustees  do  not  act  in  a 
trust  capacity  within  sec  5226,  and  are 
not  thereby  exempt  from  giving  bon<l 
on  appeal.    State  ex  rel.  v.  Smiley. 

117 

The  evidence  in  an  action  on  an 
appeal  bond  in  a  case  appealed  from 
the  justice  to  the  common  pleas,  must 
show  that  the  appeal  was  perfected, 
otherwise  plaintiff  is  not  entitled  to- 
judgment.    Rudershauer  y.  Pagels.  1 1 

Where,  in  such  action,  the  petition 
does  not  allege  that  the  appeal  was 
perfected,  but  the  evidence  shows  that 
such  steps  were  taken,  the  court  is 
authorized,  where  no  demurrer  is 
filed,  to  hold  the  sifrety.  lb. 

The  circuit  may  reverse  as  to  one 
defendant  and  affirm  as  to  the  other. 
Norton  v.  Parker.  572 

Finding  of  county  eommissioners 
in  a  ditch  proceeding  that  improve- 
ment is  necessary  is  a  final  order  from 
which  error  must  be  prosecuted  with- 
in   six   months.    Bndley  v.  Aldrich. 

725 
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A  mling  of  the  common  |>lea8  sna- 
tainingadjcmurrer,  and  granting  leave 
to  amend,  ia  not  a  final  order  to  which 
error  will  lie:    Krause  v.  Stichtenoth. 

291 

A  petition  in  error  will  not  lie 
to  reverse  the  judgment  of  the  probate 
conrt,  admitting  to  probate  and  record 
a  will  lost  or  spoliated  subsequent  to 
death,  of  testator,  on  the  ground  that 
snch  judgment  was  not  justified  bj 
the   evidence.    Hollrath    v.    irasance. 

788 

Simply  filing  a  petition  in  error, 
without  issue  and  service  of  summons, 
without  filing  original  paper  and  tran- 
script of  the  record,  as  provided  in 
sec  6716,  will  not  avail  to  commence  a  " 
proceeding  in  error.  Barton  v.  Am. 
Nat'l  Bank.  27 

It  is  not  necessary,  however,  that 
the  filing,  as  required  by  said  section, 
should  be  concurrent  in  point  of  timel 
but  it  is  essential  that  the  p»)ers  al, 
be  on  file  together,  within  tne  six 
months.  lb. 

Where  petition  in  error  together 
with  a  waiver  of  summons  and  the 
original  papers,  including  a  bill  of 
exceptions,  were  properly  filed  in  the 
circuit  court  within  six  months,  the 
proceeding  in  error  will  not  be  dis- 
missed because  the  transcript  of  the 
journal  entries  in  the  *  case  was  not 
filed  until  three  days  after  the  expira- 
tion of  the  six  months  limitation. 
Marx  V.  Loo.  '  103 

Attacking  jud^ent  as  simply  not 
sustained  b^  sufficient  evidence,  with- 
out objecting  to  the  finding  upon 
which  it  is  based,  not  sufficient  to 
bring  evidence  up  for  review.  Buck- 
eye Pipe  Line  Co.  v.  Fee.  727 

The  record  accompanying  a  peti- 
tion in  error  in  a  case  which  has  been 
reviewed  and  reversed  by  an  appellate 
court,  and  remanded  for  another  trial, 
should,  upon  being  again  presented 
to  the  appellate  court,  show  the 
former  proceedings  therein.  Brandon 
V.  L.  S.  &  M.  S.  Ry  Co.  642 

See  also  Mandamus  ;  Judgments; 

DiVORCS  AND  Al,IMONY. 

APPRAISERS  AND  APPRAISAI^ 
See  Award  op  Appraisbrs. 

ASSESSMENTS— 

Notice  to  abutting  property  own- 
ers is  necessary  to  give  a  municipality 
jurisdiction  to  levy  an  assessment 
against  such  property  for  either  a  side- 
walk or  a  street  improvement  Schmidt 
T.  Elmwood  Place.  118 

Failure  to  give  or  attempt  to  |^ye 
such  notice  is  not  a  mere  technical 
irregularity,  and  an  aaaesaraent  where 


there  has  been  snch  failure  ia   not 
within  the  curative  statutes.  lb. 

But  where  the  whole  assessment 
is  rendered  invalid  by  such  failure, 
there  is  saved  to  the  municipalitv  the 
right  (if  any  it  has)  under  sec.  2^,  to 
order  a  reassessment.  lb. 

In  comer  lot  assessments  the 
original  lines  must  govern,  that  is,  the 
lines  of  lots  as  platted  and  subdivided 
should  be  regarded  as  sueh  unless  the 
property  is  improved  so  as  in  fact  to 
make  it  front  on  the  side  street. 
WoUe  V.  Avondale.  1 

Where  owners  of  three-fourths  of 
abutting  property  sign  for  improve- 
ment of  street,  the  sign;ers  are  estopped 
from  resisting  assessment  on  ground 
that  they  did  not  own  three- fourths  of 
"assessable"  frontage ;  and  twenty-five 
per  cent,  limitation  does  not  applv. 
Doppes  V.  Cincinnati.  786 

If  special  laws  for  village  improve- 
ments are  accepted  th^  must  govern 
entirely.    Birdseye  v.  C;lyde,  68 

Amount  of  compensation  awarded 
property  owner  for  land  taken,  may 
oe  assessed  back  against  his  other 
property.    Norwood  v.  Ogden.         383 

Determining  whether  a  lot  needs 
drainage  or  not  is  largely  a  question 
of  opinion  merely,  and  not  regulated 
by  anjy  fixed  standard;  and,  therefore, 
a  lot  18  not  neceasarily  exempt  from  an 
assessment  for  the  construction  of  a 
sewer,  on  the  ground  that  it  does  not 
need  drainage  or  has  local  drainage. 
Miller  v.  Cincinnati  383 

ASSIGNMENTS— 

A  judgment  of  probate  court,  dis- 
charging an  assignee  from  his  trust, 
not  necessarily  void  because  some  of 
the  creditora  did  not  join  in  the  appli- 
cation for  the  discliar^e,  but  is  void- 
able as  against  creditors  not  made 
parties.    State  ex  rel.  v.  Millard.     672 

An  order  of  probate  court,  upon 
the  application  of  creditors  of  an  in- 
solvent's estate,  "that  said  trust  be 
vacated  and  the  assignee  released  and 
discharged  from  further  liabilities  by 
reason  of  his  trust;  upon  condition, 
however,  that  assignee  file  a  new 
undertaking,"  providing  for  the  pay- 
ment of  creditors,  not  made  parties, 
discharges  the  assignee,  without  refer- 
ence to  the  fact  whether  a  new  bond  be 
given  or  not  lb. 

Sec  also  Cou&T  opInsolvbncy. 

ATTACHMENT     AND     GARNISH- 
MENT— 

Wherever  an  owner  may  maintain 
a  suit  to  recover  his  property  there  it 
may  be  attached.  Buckeye  Pipe  Line 
V.  Fee.  727 
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ATTACHMENT  .AND  GARNISH- 
MENT—Concluded. 

Interest  of  owner  of  oil  in  custody 
of  common  storer,  which  is  mingled 
with  other  oils,  produced  and  stored 
in  Ohio  and  Indiana,  to  be  delivered 
in  either  state,  has  its  stius  in  Ohio  as 
well  as  Indiana.  lb. 

Refusal  of  such  storer  to  deliver 
to  sheriff  under  order  of  court  is 
waiver  of  adoption  as  to  place  of  de- 
livery. 

Whtre  attachment  or  garnishment 
in  Ohio  was  before  appointment  of 
receiver  for  the  garnishee  in  Indiana 
order  of  sale  in  latter  state  no  protec- 
tion in  Ohio  proceedings.  lb. 

Attachment  contemplates  that  the 
property  against  which  it  is  directed 
shall  be  actually  seized  by  the  officer 
serving  the  writ;  that,  as  provided  by 
statute,  he  will  take  into  his  posses- 
sion and  retain  property  in  his  control, 
to  await  process  of  the  law.  Davis  v. 
Lewis.  772 

If  property  is  intangible,  or  so  situ- 
ated that  the  officer  cannot  obtain  pov 
session  of  it,  then  such  steps  are  to  be 
taken  as  will  fasten  the  property  in 
the  hands  of  the  person  who  has  pos- 
session or  control  of  it.  lb. 

A  return,  by  the  constable,  that 
he  ''could  find  no  personal  property  to 
attach,  except  property  claimed  by  D. 
as  agent  of  defendant,  does  not  show 
or  tend  to  show  that  the  property  held 
by  D.  as  agent  could  not  have  been 
seized  by  such  officer.  lb. 

The  statute  points  out  the  manner 
in  which  the  service  must  be  made  to 
obtain  jurisdiction  of  the  non-resident 
debtor,  and  to  pursue  any  other  course 
makes    the  judgment  without  force. 

lb. 

Where  garnishee,  in  an  action 
agminst  a  non-resident,  discloses  that 
he  has  property  of  the  defendant's  in 
his  possession,  if  the  court  fails  to 
order  the  delivery  of  such  property 
into  court,  or,  if  garnishee  is  permitted 
to  retain  it,  to  require  an  undertaking, 
the  court  loses  jurisdiction  of  the  prop- 
erty and  the  cause,  and  the  garnishee 
is  released  from  liability.  lb. 

An  order  that  ''garnishee  retain 
the  property  in  his  possession  until 
the  final  disposition  of  the  case;  and 
in  the  event  of  judgment  for  plaintiff, 
to  turn  it  over  to  the  constable,  to 
whom  an  order  of  sale  might  issue,'* 
without  re<;[uiriug  an  undertaking,  it 
aot  a  compliance  with  the  statute.    lb. 

An  action  to  recover  judgment 
afl[ainst  a  camishee  defendant,  who 
failed  or  refused  to  obey  the  order  of 


court  directing  him  to  tnm  over  cer- 
tain property  to  satisfy  a  judgment,  is 
an  action  on  a  liability  created  by 
statute  and  is  barred  by  the  six  years' 
statute  of  limitations.  lb. 

The  stock  of  a  foreign  corporation, 
owned  by  a  non-resident  debtor,  can- 
not be  reached  by  attaching,  in  an  ac- 
tion in  Ohio  against  such  debtor,  a 
certificateof  such  stock  in  the  hands 
of  a  person  residing  in  this  state. 
Simmons    Hardware    Co.  t.  Stokes. 

77t) 

ATTORNEYS— 

In  disbarment  proceeding's  the 
court  should  be  satisfied  of  guilt  be- 
yond a  reasonable  doubt  Lundy,  ex 
parte.  Ill 

Erasing  a  memorandum  for  the 
purpose  of  deceiving  the  court,  is 
conduct  involving  moral  turpitude, 
within  the  meaning  of  the  statute. 

lb. 

Disbarment  is  not  for  the  purpose 
of  punishment,  but  for  preserving 
courts  from  ministrations  of  persons 
unfit  to  practice.    In  re  Palmer.      508 

Disbarred  attorney  will  not  be  re- 
instated unless  of  good  moral  char- 
acter, lb. 

See  also  VaRDiCTS. 

AUDITOR'S  DEED— See  Taxation. 

AWARD  OP  APPRAISERS— 

An  award  of  appraisers,  claimed 
to  be  invalid,  need  not  be  attacked  in  a 
separate  action  before  suit  on  the 
policy  can  be  maintained.  It  may  be 
adjudicated  in  such  action  and  where 
the  answer  presents  award  as  defense 
to  the  suit  on  a  policy,  the  attack  on 
the  reward  is  properly  presented  in 
the  reply.  Court  may  allow  the  proof 
to  follow  the  order  of  the  issues,  but 
it  is  not  error  for  the  court  to  require 

elaintiff  attackinj^  the  award,  to  offer 
is  evidence  bearing  upon  that  point 
with  his  other  evidence  in  making  out 
his  case.    Phoenix  Ina.  Co.  v.  Romeis. 

633 

While  the  validity  of  the  award 
might  have  been  determined  by  the 
court  yet  submitting  it  to  the  j[ury 
not  prejudicial  to  defendant,  pardcn- 
larly  when  the  court,  upon  a  motion 
for  a  new  trial,  necessarily  paAsed 
upon  that  issne.  lb. 

The  provision  that  competent  and 
disinterested  persons  shalP' estimate 
and  appraise  the  lose  stating  separately 
aonnd  value  and  damages,*'  means 
that  the  appraiaera  are  to  state  sepa- 
rately the  sound  value  and  damage 
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to  each  and  every  article  injured  by 
the  fire,  not  the  sound  yalue  and  the 
damage  to  the  stock  of  goods  insured. 

lb. 

A  report  setting  forth  damage  to 
articles  in  existence  in  a  gross  sum 
with  statement  that  this  included  the 
articles  totally  destroyed  by  fire  with- 
out stating  what  they  were,  made 
without  calling  for  testimony,  is  in- 
valid for  the  reason  that  the  appraisers 
could  riot  know  the  number,  char^ 
acter,  quality  or  value  of  the  articles 
totally  destroyed.  ,      lb. 

Statements  made  by  the  appraisers 
during  the  appraisal  are  competent, 
but  evidence  detailing  on  the  follow- 
ing day  what  one  of  the  appraisers 
said  that  the  other  appraiser  said,  is 
incompetent.    It  is  too  remote.       lb. 

BANK  STOCK— 

Notice  "  not  transferable  "  printed 
on  back  of  certificate  sufficient  to  de- 
feat lien  of  third  party,  though  in- 
debtedness to  the  bank  was  subse- 
quent to  that  of  third  party.  Stafford 
v.  Bank.  488 

BASTARDY— 

Marriage  between  the  parties 
pending  proceedings,  is  not  a  bar  to 
a  prosecution  for  bastardy,  and  does 
not  relieve  defendant  from  penalties 
attached  to  his  o£fense.  Law  v.  Al- 
bert 784 

BENEFICIAL  ORDERS— 

Lodge  of  Odd  Fellows  continuing 
after  act  incorporating  it  is  still  a  cor- 
poration withm  the  statute.  Meyers 
y.  Lucas.  431 

BEQUESTS— See  Wixxs. 

BILLS  AND  NOTES— 

A  note  pajrable  '*  on  demand  after 
date,"  is  not  an  instrument  to  pay 
money  on  time;  but  is  a  promise  to 
pay  which  becomes  mature  at  its  exe- 
cution and  due  at  its  date.  Ridgler 
V.  Watts.  229 

When  such  note  is  deliTered,  the 
pi^e  may  at  once  put  it  in  action; 
the  commencement  of  the  suit  is  suf- 
ficient demand.  lb. 

Words  in  a  note,  purporting  to 
fix  the  place  of  presentation  and  de- 
mand, as  between  payee  and  maker, 
do  not  of  themselves  imply  their  per^ 
formance  necessary  to  charge  the 
maker.  lb. 

Promissory  notes,  secnred  by  the 
same  mortgage,  becoming  due  at  dif- 
ferent timtfs,  when  assigned  by  payee. 


without  contract  as  to  order  of  pay- 
ment, are  payable  out  of  the  mort- 
gaged proper tv  in  order  of  their  ma- 
tarity.  Wohlgemuth  v.  Standard 
Drug  Co.  9 

Whether  evidence  of  parol  agree- 
ment as  to  order  of  payment  is  ad- 
missible, quare.  lb. 

In  any  event  such  parol  agree- 
ment, made  before  or  after  execution 
of  mortgage,  not  binding  on  subse- 
quent assignees,  who  had  no  knowl- 
edge of  same.  lb. 

A  note  with  days  of  grace  does 
not  become  due  until  their  expiration, 
and  the  maker,  as  a  matter  of  right, 
cannot  pay  the  same  before  the  ma- 
turity ;  and  holder  is  entitled  to  inter- 
est until  the  same  is  due  and  payable. 
Smith  V.  Bank.  176 

In  an  action  upon  a  note,  plea  of 
tender  not  good  unless  the  proper 
amount  was  tendered  and  the  money 
brought  into  court  as  the  statute  re- 
quires, lb. 

Subcutaneous  treatment  of  hernia 
not  a  new  or  novel  method  and  con- 
stitutes no  consideration  for  notes. 
Suhr  V.  Hoover.  738 

Knowledge  of  such  consideration 
defeats  recovery  on  such  notes  in 
hands  of  third  person.  lb. 

BILLS  OF  EXCEPTIONS— 

Bill  of  exceptions  not  presented 
to  the  trial  judge  in  the  time  pre- 
scribed by  statute,  will,  on  motion,  be 
stricken  from  the  files.  Rubber  Co. 
y.  Buckland.  60 

Statement  as  to  tim«$  such  bill  of 
exceptions  was  placed  in  the  hands  of 
the  trial  {udge,  not  considered  in  such 
motion.  lb. 

Thirty  days  from  the  end  of  Jan- 
nary  term  of  common  pleas  was  al- 
lowed, in  which  to  prepare  and  file  a 
bill  of  exception s«  The  April  term 
of  said  court  began  immediately  upon 
the  close  of  the  January  term  and  the 
entry  upon  the  journal  of  the  filing 
of  the  bill  of  exceptions  merely  gave 
the  date  and  did  not  of  itself  appear 
to  have  been  made  as  of  the  January 
term :  Heldy  however,  that  it  should  be 
presumed  to  have,  been  made  as  of 
the  January  term  and  that  the  bill  of 
exceptions  became  a  part  of  the 
record.    Norton  v.  Parker.  572 

Where  it  is  shown  by  a  jonmal 
entry  that  a  motion  for  a  new  trial 
was  overruled  on  a  certain  day,  but 
the  bill  of  exceptions  recites  that  it 
was  overmled  on  a  diflfterent  di^,  the 
former  must  govern.  Upham  Mq|^  Co. 
V.  Gibson.  127 
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rM.SOP  EXCEPTIONS— Concluded. 

The  fifty  days  allowed  for  signing 
a  bill  begins  to  mn  from  date  of  entry 
and  not  from  date  of  overruling  the 
motion  for  new  trial  as  shown  on  the 
bill.  lb. 

Trial  judge  loses  inrisdiction  over 
bill  of  exceptions  which  is  not  pre- 
sented until  forty-five  days  after  over- 
ruling of  motion  for  new  trial.  Upham 
Mfg.  Co.  v.  Gibson.  871 

Where  an  order  in  allowing  a  bill 
of  exceptions  was  irregularly  made, 
the  court  is  authorized  upon  vacation 
of  such  order,  to  strike  the  bill  from 
the  files,  if  it  then  appears  that  the 
bill  was  not  properly  allowed.  Britton 
T.  Leslie.  90 

Presenting  bill  of  exceptions  to 
counsel  not  authorised  to  act,  does 
not  bring  such  bill  within  the  require- 
ments of  the  law.  lb. 

Bill  of  exceptions  probably  ren- 
dered invalid  by  enlarging  after  sign- 
ing and  not  re-signed  and  allowed. 
Hanck  Brewing  Co.  v.  Gieske.        872 

Although  a  bill  of  exceptions  re- 
cites that  it  contains  all  the  evidence, 
if  it  appears  that  material  evidence  or 
documents  were  admitted  in  evidence 
and  are  not  in  the  bill,  the  circuit 
court  will  not  reverse  the  judgment 
upon  the  ground  that  the  verdict  is 
against  the  evidence.  Toledo  v.  Lib- 
bie.  589 

While  refusal  of  trial  court  to  ar- 
rest a  case  from  jury  can  only  be  re- 
viewed on  a  record  which  contains  all 
the  evidence  oflFered,yet  when  a  motion 
to  arrest  is  granted,  and  its  correctness 
is  to  be  passed  upon,  all  testimony  mav 
not  be  indispensable  to  its  reversal. 
It  will,  in  such  case,  be  sufficient  to 
set  .out  in  the  bill  evidence  which 
tends  to  prove  all  the  facts  necessary 
to  plaintiff  to  maintain  his  action. 
Mulligan  v.  Receivers  O.  S.  Ry.  Co. 

722 

Where  a  bill  of  exceptions  shows 
that  articles  of  clothing  were  in  evi- 
dence, and  they  are  referred  to  and 
made  parts  of  the  bill,  as  exhibits,  bnt 
not  attached  to  it,  nor  so  described  that 
they  could  be  identified,  except  by  evi- 
dence dehors  the  record:  neld^  that 
by  a  court  of  review,  these  things  can- 
not be  considered  as  in  the  bill  of  ex* 
ceptions,  nor  can  the  bill  be  regarded 
as  containing  all  the  evidence  in  the 

lb. 


Where  the  only  error  assigned  is 
that  the  court  excluded  evidence,  the 
fact  that  the  bill  of  exceptions  does 
not  contain  all  the  evidence  is  imma- 
terial.    Smith    &    Nixon    v.  Simper. 

808 


Section  6566,  as  amended,  90  O. 
L.,  858,  applies  to  criminal  as  well  as 
civil  cases,  and  is  the  only  provision 
of  the  statute  making  provisions  for 
the  mode  of  exceptions  before  a  jus- 
tice of  the  peace.    Ransick  v.   State. 

806 

Therefore,  a  bill  of  exceptions 
need  not  be  copied  at  length  upon 
the  docket  and  a  transcript  of  the 
docket  record  filed  with  the  petition 
in  error.  lb. 

To  be  available,  a  bill  of  excep- 
tions taken  before  a  justice  of  the 
peace  most  be  filed  with  the  clerk  of 
the  common  pleas  court  within  ten 
days.  lb. 

The  statute  relating  to  bills  of 
exceptions  in  civil  cases  before  justices 
of  the  peace  is  not  applicable  to  crim- 
inal cases  in  mayor's  courts.  Bradner 
T.  Gmndetisch.  122 

There  is  no  statute  conferrinp^ 
authority  upon  the  mayor  of  a  munici- 
pal corporation  to  allow  a  period  often 
days  from  and  after  overruling  a  mo- 
tion for  a  new  trial,  as  time  in  which 
to  prepare,  have  allowed  and  file  a  bill 
of  exceptions,  setting  forth  the  evi- 
dence and  the  rulings  of  the  mayor 
thereon.  lb. 

BLACKSMITH  SHOP-— See  Nuisance. 

BOARD  OF  EDUCATION— 

A  board  of  education  ma^,  in  any 
proper  manner,  such  as  requiring  aud 
accepting  bond,  secure  performance  of 
contract  for  building  a  schoolhouse, 
independent  of  any  express  provision 
of  the  statute.  Am.  Surety  Co.  v. 
Raeder.  684 

Evidence  of  intention  of  the  parties 
in  taking  such  bond,  as  to  claims 
covered,  must  be  gathered  from  the 
bond  itself.  Evidence  of  man  who 
drew  it  is  incompetent  lb. 

Bondsman  cannot  avoid  such  bond 
nnder  sec.  8899,  Rev.  Stat,  that  no  con- 
tract shall  be  binding  unless  appro- 
priation therefor  shall  be  made  by 
council.  lb. 

Where  such  bond  covers  labor  and 
materials  it  may  be  enforced  by  labor 
and  material,  men  as  well  as  board  of 
•ducation.  lb. 

A  petition  by  a  taxpayer  in  which 
it  is  averred  that  the  board  has  failed 
to  provide  any  means  of  crossing  a  cer- 
tain creek  at  the  public  road  crossing 
of  said  creek,  near  the  schoolhouse  in 
said  district,  etc ;  fails  to  state  a  good 
cause  of  action  for  the  reason  that  it 
does  not  appear  in  said  petition  that 
such  an  improvement  is  necessary. 
State  V.  Bd.  of  Education.  18A 
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There  is  no  provision  of  the  stat- 
ute, mandatory  or  otherwise,  which  re- 
quires or  authorizes  boards  of  educa* 
tion  to  make  any  such  improvement, 
or  any  power  to  erect  a  bridge  over  or 
along  a  public  highway  or  condemn 
the  right  to  do  so.  lb. 

But  if  petition  showed  that  the 
bridge  was  necessary,  and  if  the  law 
conferred  upon  the  board  of  education 
the  right  to  erect  such  structure  at  this 
point,  this  right  could  not  be  con- 
trolled by  mandamus  lb. 

What  are  known  in  this  case  as 
*'Yaggy  Geographical  Cabinets*'  may 
be  furnished  by  boards  of  education 
for  schoolhouses,  under  sec.  8087. 
Bank  v.  Board  of  Bducation.  283 

They  do  not  fall  within  the  limi- 
tations of  sec.  3985,  Rev.  Stat.,  as 
philosophical  or  other  apparatus  for 
the  demonstration  of  any  branch  of 
education.  lb. 

See  also  Toi/BDO. 

BOARD  OF  HEAI^TH— 

The  board  of  health  of  a  city  or  its 
health  officer,  with  the  approind  or  rati- 
fication of  the  board,  may  enter  into  a 
lawful  contract  for  nursing  and  caring 
for  the  sick  and  for  the  use  of  premises 
occupied  as  a  temporary  nospital. 
Turner  v.  Toledo.  196 

BONDS— See  Board  of  Education. 

BUILDING    INSPECTORS— See    CON- 

sTiTUTiONAi,  Law. 

CANALS— 

While  it  is  the  duty  of  county 
commissioners  to  keep  bridges  over 
canals  in  good  repair  on  all  state  and 
county  roads,  there  is  by  sec  430,  a 
certain  degree  of  care  and  control 
vested  in  village  council.  Mooney  v. 
St.  Mary's.  341 

Where  defective  bridge  is  within 
a  village  it  is  the  duty  of  the  authori- 
ties to  temporarily  protect  it  bv  bar- 
riers and  signals  and  to  maintain  same 
until  the  commissioners  can  be  notified 
and  make  the  necessary  repairs.       lb. 

CERTIFICATE  OP  STOCK- -See  At- 
tachment AND  Garnishment. 

CHARGE  TO  JURY— 

The  court  should  avoid  any  ex- 
pressions of  opinion  as  to  matters  to 
be  determined  by  the  jury.  Railroad 
Co.  V.  Hedges.  205 

Upon  a  motion  to  direct  a  verdict 
the  court  is  not  authorized  to  weigh 
the  evidence;  if  there  is  evidence 
tending  to  sustain  plaintiff's  case  on 
All  points,  no  matter  how  slight,  the 


case  must  be  submitted  to  the  jnry; 
and»  tor  the  purpose  of  the  motion, 
everything  is  admitted  which  the  evi- 
dence in  any  degtee  tends  to  prove, 
and  this  involves  and  includes  every 
conclusion  which  a  jury  might  fairly 
and  reasonably  deduce  frot^  the  evi- 
dence.   Stewart  v.  Toledo  Bridge  Co. 

454 

A  charge  that  "the  testimony  of  ex- 
perts in  the  form  of  an  opinion  as  to 
the  value  of  such  services,  based  upon 
a  supposed  state  of  facts,  is  entitled  to 
little  weight  if  the  facts  assume,  or  any 
material  part  thereof,  as  tile  basis  of 
their  opinion,  are  untrue,'*  is  errone- 
ous. East  Cleveland  R.  R.  Co.  v. 
Everett.  210 

But   where  it  appears    that    the 

garty  complaining  of  such  error,  in 
is  requests  to  charge,  asked  to  have 
the  same,  or  substantially  the  same, 
instruction  given,  he  cannot  subse- 
quently take  advantage  of  the  error. 

lb. 

An  exception  to  the  charge,  the 
greater  part  of  which  was  correct  as  a 
whole,  and  to  the  refusal  to  give 
charges  asked,  as  a  series,  is  too  indefi 
nite  to  justify  the  appellate  court  in 
reversing  the  judgment  even  if  the 
errors  were  prejudiciaL  Shaffei  v. 
Railroad  Co.  66 

Statement  of  burden  of  proof 
which  might  be  erroneons  standing 
alone,  does  not  warrant  reversal  if, 
owing  to  the  whole  charge,  it  could 
not  have  been  misleading.  Clark  v. 
Oark.  752 

Duty  of  counsel  to  call  court's  at- 
tention to  possible  or  evident  omis- 
sions, lb. 

Omission  to  charge  not  preindi' 
cial,  unless  in  regard  to  controlling 
issue  in  the  case.  lb. 

Matter  omitted  in  a  charge  should 
be  presented  by  requests  to  further 
charge.     Hawks  v.  R.  R.  Co.  414 

A  charge  ignoring  whether  plain- 
tiff had  knowledge  of  defect  or  by  the 
exercise  of  proper  care  on  his  part 
could  have  discovered  it,  is  erroneous. 
Railroad  Co.  v.  Hedges.  265 

See  also  Damages;  Homicide; 
Pi,eading  and  Practice. 

CHATTEI*  MORTGAGE— 

Affidavit  for  refiling  a  chattel 
mortgage  need  not  name  or  enu- 
merate the  mortgagors  or  state  more 
than  the  amount  of  the  claim,  that  it 
is  iust  and  unpaid,  with  statement  ex- 
hibiting interest  of  mortgagee  at  the 
time  the  same  is  made.  O.  S.  Kelley 
Co.  V.  Lobenthal.  800 
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CHARGE  TO  JXJRY—Concludcd. 

A  purchaser  of  personal  property 
from  a  mortgagee  having  possession 
may  be  subrogated  to  all  the  rights 
and  equities  of  such  mortgagee,  as 
against  a  subsequent  mortgagee.     lb. 

A  second  mortgage,  with  notice 
of  a  prior  mortgage,  is  not  bona  fide 
and  the  first  mortgag:e,  though  not 
filed,  has  priority.  Smith  &  Nizon  ▼. 
Simper.  808 

Where  the  holders  of  a  first  chat- 
tel mortgage  which  is  not  filed,  claim 
that  the  second  mortgage  had  notice 
of  their  lien,  it  is  error  to  exclude 
eTidence  in  rebuttal  tending  to  prove 
this.  lb. 

Parties  claiming  under  first  mort* 
gage  are  not  bound  to  become  parties 
to  replevin  suit  by  second  mortgages, 
but  are  entitled  to  separate  actions. 

lb. 

Parties  claiming  under  a  first 
mortgage,  unfiled,  not  made  parties  to 
a  replevin  suit  by  second  mortgagees, 
who  had  notice  of  the  first  mortgage, 
are  not  bound  to  become  parties  but 
may  assert  their  claims  in  an  inde- 
pendent action.  lb. 

COMMON  CARRIERS— 

A  provision  on  the  face  of  a  re- 
turn trip  railroad  ticket,  that  it  will 
not  be  valid  for  return  journey  unless 
original  purchaser  procure  it  to  be 
stamped  by  agent  of  com^ny  at 
place  from  which  such  return  journey 
IS  authorized,  and  before  it  is  begun, 
forms  no  part  of  the  contract  between 
such  purchaser  and  such  company, 
and  does  not  qualif  jr  the  usual  rights 
and  obligations  of  either,  if  such  pur- 
chaser does  not  subscribe  or  assent  to 
such  conditions  at  the  time  he  pur- 
chases snch  ticket  Railroad  Co.  ▼. 
Mortal.  184 

The  purchaser  of  such  ticket  does 
not,  by  its  mere  acceptance,  bind  him- 
self to  such  printed  terms  or  condi- 
tions, lb. 

The  fact  that  the  ticket  is  sold  at 
less  than  the  regular  rate,  and  is  lim- 
ited in  time,  an  ordinary  holiday  ticket, 
sold  at  the  ordinary  holiday  rate, 
which  facts  are  known  to  the  pur- 
chaser, do  not  take  the  case  out  of 
the  rule  above  stated.  lb. 

The  ejection  of  such  passenger 
hoMing  such  ticket  from  a  train  upon 
which  he  is  seeking  to  make  the  re- 
turn journey  within  the  time  limited, 
is  actionable.  lb. 

Bvidence  showing  that  S.,  some 
time  prior  to  shipment,  in<juired  of 
the  company's  agent  the  freight  rate 


from  C,  to  a  point  bevond  his  line, 
and  was  informed,  and  later  loaded 
two  cars  of  the  company,  notified  the 
agent  and  sent  him  blank  bills  of 
lading,  with  shipping  directions, 
which  bills  of  lading  were  returned 
by  the  agent  duly  signed,  does  not 
establish  a  verbal  contract,  with  com- 
mon '  law  liability.  Shaffer  v.  Rail- 
road Co.  66 

Common  carrier  receiving  goods 
at  reduced  and  consequently  shipping 
at  reduced  rates  is  liable  for  full  value 
in  the  absence  of  limitations  in  con- 
tract   Railroad  Co.  v.  Levi  et  al.    S73 

A  contract  of  carriage  fairly  made 
and  si^^ued  by  shipper  agreeing  upon 
valuation  ot  property  carried  with 
rate  of  freight  based  on  condition 
that  carrier  assumes  liability  only  to 
extent  of  agreed  valuation,  will,  eveu 
in  case  of  loss  through  negligence,  be 
upheld  and  shipper  limited  to  agreed 
valuation.    R.  R.  Co.  v.  Simon.        540 

See  also  Raii^road  Companies. 

CONSIDERATION-See     B11.13     and 

NOTBS. 

CONSTITUTIONAL  LAW— 

A  cause  of  action  under  existing 
laws  become  a  vested  right  and  can- 
not be  in  anv  way  affected  by  subse- 
quent legislation  unless  remedial  in 
its  character,  and  not  then  unless  ex- 

Sess  provision  therefor  is  contained 
the  amending  act.  Shuman  v. 
Drayton.  12 

The  act  of  May  18,  1894,  91  O.  L., 
299.  assigning  action  for  malpractice 
to  one  year's  statute  of  limitations, 
does  not  contain  such  express  pro- 
vision, and  does  not,  therefore,  apply 
to  a  cause  of  action  then  accrued  and 
subsisting.  lb. 

The  act  of  April  10, 1896.  92  O.  L., 
136,  mob  violence  law  is  in  excess  of 
the  power  of  the  legislature,  in  fixinc 
the  minimum  amount  to  be  paid,  and 
in  taxing  the  public  for  private  inter- 
ests, and  is  void  under  51  O.  S.,  531, 
and  28  O.  S.,  521.  Caldwell  v.  Com- 
missioners. 56 

Act  92  O.  L.,  498,  dividing  town- 
ships in  Logan  county  and  creatine 
new  one,  is  general  in  its  nature  and 
invalid.    State  v.  Campbell.  62 

Section  3365,  Rev.  Stat,  in  creating 
the  liability  and  determining  the  proof 
which  fixes  the  liability  of  a  railroad 
company  for  injury  from  fire  which 
originates  upon  its  land,  caused  by 
operating  the  railroad,  in  the  face  of 
due  care,  is  not  an  infringement  upon 
constitutional  inhibition.  L.  E.  &  W. 
R.  R.  Co.  V.  Falk.  766 
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Section  2576,  sub.  63,  Rey.  Stat,  for 
the  appointment  of  inspector  of  build- 
ings by  mayor  of  cities  of  the  first  grade 
of  the  first  class  is  unconstitutional 
because  of  a  general  nature  and  lack- 
ing uniform  operation  throughout 
the  state.  State  ex  rel.  v.  Tooker.    666 

See  also  Rajz^roads. 
CONTEMPT— See  DivO&CB  and   AI4- 

MONY. 

CONTRACTS— 

Generally  when  party  undertakes 
to  do  a  thing  without  qualification 
non-performance  not  excused  by  un- 
avoidable accident  But  when  per- 
formance depends  on  continued  exist- 
ence of  a  person  or  thing,  death  or 
destruction  ends  the  contract  Board 
of  Education  ▼.  Townsend.  732 

Destruction  of  a  school  house 
which  party  had  contracted  to  remove 
and  rebuild  within  rule  last  abore 
stated.  IK 

Where  a  partnership  has  dissolved 
and  the  remaining  gives  the  retiring 
partner  "full  and  sufficient  indemnity 
against  past,  present  and  future  lia- 
bility." Hela^  that  a  cause  of  action 
on  such  contract  arises  whenever  lia- 
bility is  established  by  judgment 
against  party  indemnified.  Pratt  v. 
Walworth.  472 

Contract  of  settlement  with  ignor- 
ant man  for  personal  injuries  cannot 
be  avoided  simply  because  he  had  no 
attorney  present  and  could  not  read 
nor  write.    Mosley  v.  St  Ry.  Co.    376 

Condition  requiring  double  fees 
for  use  of  tools  beyond  expiration  of 
contract  construed  as  a  penalty  and 
not  as  liquidated  damages.  Blasting 
Co.  v.  Stone  Co.  478 

In  a  contract  for  the  sale  of  share 
of  stock  on  refusal  of  the  vendee  to 
accept  the  stock,  vendor  may  sell  same 
for  best  obtainable  price,  and  if  sold 
for  less  than  amount  named  in  such 
contract,  together  with  the  expense 
of  sale,  he  may  recover  difference. 
Ashley  v.  Walker.  286 

Such  sale  shall  be  fairly  made  and 
within  a  reasonable  time  after  refusal 
of  vendee  to  accept  the  stock.         lb. 

Whether  the  time  when  such  sale 
was  made  was  within  a  reasonable 
time  after  the  breach  of  the  contract 
by  vendee  is  a  question  of  fact.       lb. 

If  the  contract  which  one  party 
honestly  and  reasonably  supposes  he 
is  making  is  essentially  different  from 
that  whidi  the  other  party  at  the  same 
time  honestly  and  reasonably  sup- 
poses it  to  be,  then  there  is  a  mutual 
mistake,  and  no  contract  legally  re- 


sults, and  the  proper  remedy  is  not  to 
attempt  to  enforce  the  contract,  but 
to  have  it  set  aside.  Boehm  v.  Yan- 
quell.  484 

A  contract  entered  into  by  the 
officers  of  a  corporation  with  a  broker 
for  the  sale  of  bonds  of  the  corpora- 
tion, is  valid  and  binding,  though 
made  without  the  knowledge  or  ratifi- 
eatiou  of  other  directors  as  individ- 
uals, or  the  board  of  directors  as  a 
t)ody,  and  binds  the  corporation  for 
commission.  East  Cleveland  R  R. 
Co.  V.  Everett  210 

See  also  Dbath  by  Wrongful 
Act  ;  Common  Carrier. 

CONVERSION— See  Replrvin. 

CORONERS  INQUEST— 

The  word  * 'found,"  as  used  in  sec. 
1221,  Rev.  Stat,  is  jurisdictional  and 
means  being  present  in  the  county. 
"Violence"  means  unlawful  use  of  phy- 
sical force  or  other  agency  to  cause 
death  and  does  not  include  mere  acci- 
dent or  casualty.  State  ex  rel.  ▼.  Bel- 
lows. 376 

Coroner  required  to  hold  inquest 
when  he  knows  or  has  reason  to  be- 
lieve death  was  caused  unlawfully.   lb. 

CORPORATIONS— See  Dbkds;    Con- 
tracts. 

COSTS— 

A  prosecuting  attorney  bringing 
proceedings  in  quo  warranto  on  rela- 
tion of  another  may  or  may  not  re- 
quire security  for  costs.  State  ex  rel. 
▼.  Sullivan.  346 

COUNCILMBN— 

A  councilman  during  his  term  of 
office-  is  ineligible  to  the  office  of  a 
member  of  the  board  of  education. 
Sec.  1717  construed.  State  ex  rel.  v. 
McMUlan.  380 

COUNTY  COMMISSIONERS— 

Commissioners  have  power  under 
tecs.  3283,3284,Rev.  Stat.,  to  surrender  a 
portion  of  highway  and  contract  with  a 
railway  company  to  put  the  public 
road,  as  diverted,  in  such  condition  as 
not  to  impair  its  former  usefulness 
Megrue  v.  Commissioners.  262 

The  commissioners  cannot,  by 
contract,  executed  or  otherwise,  turn 
•public  highway  over  to  a  privat^  in- 
dividual so  as  to  deprive  the  public  of 
its  use.  witnout  proceeding  in  the  form 
prescribed  by  statute.  Stlverthorn  v 
parsons.  349 

See  also  Statutes  ;  Appral  and 
Error;  Roads. 
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COUNTY  TREASURER— 

See  Statutes;  Appkax,  and 
Error. 

COURTS— 

Power  of  courts  of  general  juria- 
diction  having  regular  terms  to  vacate  > 
a  judgment  correctly  entered  upon  the 
journal,  is  a  question  as  to  which  the 
court  is  in  some  doubt,  and  if  such 
power  exists  it  applies  to  such  courts 
as  above  mentioned.  Elinsella  v.  De- 
Camp.  362 

Probate  courts  are  not  courts  of 
general  jurisdiction  having  regular 
terms,  except  as  provided  in  sec.  6355, 
which  has  no  application  to  the  settle* 
ment  of  the  estate  of  deceased  per- 
sons, lb. 

To  allow  the  probate  court  after 
the  final  settlement  of  a  decedent*s  es- 
tate, to  "duly  allow"  a  claim  of  the  ad- 
ministrator for  his  compensation, 
would  be  going  very  far.  Snider  v. 
Graham.  3 

COURT  OF  INSOLVENCY— 

The  jurisdiction  of  the  icourt  of 
insolvency,  while  original  and  exdu- 
si  ve  as  to  all  matters  pertaining  to  the 
settlement  of  the  estate  of  the  as- 
signor, is  nevertheless  limited  to  the 
matters  which  the  assignor  is  capable 
of  transferring  to  the  court  through 
his  assignment.    Omwake  v.  Jackson. 

235 

Where  the  court  of  common  pleas 
has  previously  obtained  jurisdiction  of 
subject-matter  by  the  terms  of  the 
statute,  the  assignor  has  not  the  power 
to  transfer  the  jurisdiction  to  the  court 
of  insolvency.  Ih. 

See  also  Assignments. 

CREDITOR'S  BILI/- 

A  suit  in  the  nature  of  a  creditor's 
bill,  may  be  brought  in  the  court  of 
common  pleas  of  a  county  where  prop- 
erty in  which  the  debtor  has  equitable 
interests  is  situated  and  where  persona 
in  possession  of  such  property  or  hold- 
ing credits  that  may  be  reached  by 
such  suit,  may  reside  and  the  judg- 
ment debtor  may  be  made  a  party  de- 
fendant and  required  to  answer  to  such 
suit,  though  he  may  be  a  resident  of 
another  county  and  may  be  served 
with  summons  in  such  other  county. 
Dwelle  V.  Hinde.  177 

Whether  in  such  action  rightly 
brought  as  to  such  proper^  the  court 
mav  also  exercise  jurisdiction  over 
real  estate  situate  in  the  county  of  the 
residence  of  the  judgment  debtor,  and 
outside  the  county  waere  the  suit  is 
brought.     Query  ?  lb. 


CRIMINAL  PRACTICE— See  BniS  of 
Exceptions. 

DAMAGES,  MEASURE  OP— 

Measure  of  damages  for  false 
representations  in  a  sale  of  the  furni- 
ture of  a  boarding  house,  regarding 
the  income  derived  from  the  business, 
and  renewal  of  lease  of  premises,  is 
the  di£ference  between  the  value  of  the 
property  in  its  condition  and  what 
would  have  been  its  value  had  repre- 
sentations been  true.  Norton  ▼.  Par- 
ker. 572 

Under  Lawrence  R.  R.  Co.  v.  Cobb. 
85  O.  8.,  M,  in  damaees  from  a  tort, 
iaterest  may  be  included.  lb. 

A  charge  that  a  jury  may  take  into 
consideration  the  expense  incurred  for 
medical  treatment,  m  the  absence  of 
testimony  showing  the  amount  of  ex- 
penditures, or  obligations  incurred 
for  such  services  is  erronens.  An- 
drews V.  T.,  A.,  A.  &  N.  M.  Ry.  Co.    584 

In  action  by  sidewalk  contractor 
for  damages  from  his  being  prevented 
from  going  on  with  the  contract, 
where  the  issues  are  by  general  denials 
upon  the  part  of  the  city,  without  a 
plea  of  accord  and  satisfaction,  the 
court  properly  refused  to  charge  that 
the  plaintiff  having  accepted  assess- 
ments in  payment  ior  part  of  the  con- 
tract work  waived  all  further  rights 
and  is  estopped  from  claiming  dam- 
ages.    Toledo  V.  Libbie.  589 

The  measure  of  damages  in  snch 
case  is  the  difference  between  the  con- 
tract price  and  what  it  would  actually 
have  cost  to  construct  the  sidewalks 
in  question.  lb. 

DEATH  BV  WRONGFUL  ACT— 

Letters  of  administration  issued 
by  a  probate  court  of  competent  juris- 
diction authorized  the  administrator 
to  maintain  an  action  for  death  caused 
by  wrongful  act,  though  such  letters 
disclose  the  fact  that  deceased  left  no 
estate  either  real  or  personal,  and 
failed  to  indicate  that  the  appointment 
was  made  for  the  pur|K>se  of  bringing 
the  suit    Solor  Refining  Ca  v  Elliott. 

225 

Limitation  of  such  action  is  from 
death  of  person  who  dies  from  the 
wrongful  act  lb. 

The  right  to  maintain  the  action, 
not  affected  by  lapse  of  time  between 
injury  and  death,  unless  recovery  by 
the  deceased  person,  had  not  death  en- 
sued, is  barred  by  the  statnte  of  limi- 
tation at  the  time  of  death.  lb, 

A  contract  of  settlement  made  by 
deceased  in  his  lifetime  with  the  per- 
son whose  unlawful  act  is  the  cause  of 
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death,  which  is  unimpeached  and  the 
terms  of  which  were  complied  with, 
will,  when  pleaded  and  estaolished,  be 
a  bar  to  an  action  by  the  decedent's 
administrator  under  sec.  6134.  lb. 

Section  6134,  warranting  an  action 
for  causing  death  by  unlawful  act, 
does  not  create  a  second  liability,  and  is 
not  a  double  liability  for  the  same 
wrong,  but  implies  that  the  liability 
for  the  wrong  nas  not  been  satisfied ; 
that  the  pensuty  for  the  wrongful  act 
and  result,  has  not  been  paid.  '         lb. 

The  wrongdoer,  being  deemed  to 
be  still  liable  lor  the  wrong,  the  stat- 
ute determines  in  whose  favor  the  lia- 
bility still  exists,  and  points  out  the 
remedy.  lb. 

Such  action  can  only  be  main- 
tained by  the  personal  representative 
of  deceased,  when  such  condition  ex- 
ists, at  time  of  death,  that  deceased- 
had  not  death  ensued,  could  have  main, 
tained  an  action  for  the  injury.         lb. 

If  deceased  in  his  lifetime  debar- 
red himself  from  recovery,  and  had  no 
cause  of  action  at  time  of  his  death, 
no  action  would  arise  in  favor  of  his 
next  of  kin  at  his  death,  and  his  ad- 
ministrator would  be  precluded  from 
maintaining  an  action  under  sec,  6134. 

lb. 

DEBTORS  AND  CREDITORS— 

Equity  against  a  debtor  is  equally 
against  a  judgment  creditor  whose 
lien  is  obtained  subse<)uentl^  to  prior 
creditors  enforcing  his  equity.  Jen- 
nings V.  Bank.  657 
Payment  by  insolvent  debtor,  dur- 
ing proceedings  to  revive  dormant 
judgment,  of  amount  less  than  the  in- 
debtedness, being  accepted  by  creditor 
and  release  executed,  sustained  as  a 
settlement  in  full  in  the  absence  of 
conclusive  showing  of  fraud  or  mis- 
take. Jones  V.  Jones.  628 
See  also  Dbcrbbs  ;  AttachmbnT 

AND  GaRNISHMBNT  ;  JUDGMBNT. 

DEDICATION— 

A  city  is  not  estopped,  by  taxa- 
tion of  the  land,  from  claiming  dedi- 
cation of  a  street.  Reynolds  v. 
Newton.  15 

Acts  of  abutting  owner  will  not 
estop  him  from  claiming  dedication. 

lb. 

Acceptance  of  allotment  shows  in- 
tention, lb. 

Deeding  lots  by  numbers  and 
bounding  them  on  streets  will  show 
intention.  lb. 

Long  nser  and  potting  in  of  sewer 
is  evidence.  lb. 


Acceptance  of  taxes  and 
ments  is  not  to  outweigh  fkcts  proving 
dedication.  lb. 

DEEDS— 

Seal  of  a  corporation  not  necessary 
to  the  execution  of  a  valid  deed  of 
lands  in  Ohio.  East  End  B.  &  L.  Co. 
V.  Hughey.  784. 

See  also  AGENC7. 
DEFAULT  JUDGMENTS-See  Judg- 

MBNYS. 

DESCENT— 

In  determinin|r  whether  land 
owned  by  one  d3ring  intestate  descends 
as  ancestral  property  under  sec  4158, 
Rev,  Stat,  or  as  non-ancestral  prop- 
erty under  sec  4159,  Rev.  Stat.,  the 
court  will  be  governed  by  the  legal 
title  under  which  the  intestate  held 
the  property  at  the  time  of  her  death. 
Olmstead  v.  Douglas.  465 

Where  the  intestate  in  her  lifetime 
inherited  from  her  father  the  entire 
equitable  interest  in  property,  and 
thereafter  acquired  the  legal  title  to 
the  same  property,  her  equitable  in- 
terest or  title  merges  into  her  legal 
title,  and  there-after  her  entire  inter- 
est is  under  the  deed/  lb. 

In  determining  the  title  of  the  in- 
testate at  the  time  of  her  death,  und^r 
the  statute  the  court  is  to  look  alone 
to  the  legal  title  and  will  not  be 
guided  by  equitable  titles  or  by  equi- 
table principles.  lb. 

Where  a  party  puts  title  to  prop- 
erty id  the  hands  or  a  trustee  to  hold 
for  him  and  his  heirs,  and  the  father 
dies  testate  willing  to  his  child  all  his 

eroperty,  the  child  takes  by  the  will 
er  father's  equity  in  the  property, 
and  when,  thereafter,  the  trustee  deeds 
the  land  to  the  child,  the  child  there- 
after holds  the  property  as  bv  pur- 
chase, and  the  same  will  descend  to  the 
heirs  of  the  child,  upon  her  death,  un- 
der sec  4159,  Rev.  Stat  lb. 
See  also  Wiixs. 

DEVISE— See  Wn^i^. 

DIVORCE  AND  ALIMONY— 

Where  defendant  in  a  divorce  pro- 
ceeding is  a  non-resident  and  not  per- 
sonally served  with  process  within  the 
state,  or  has  not  voluntarily  submitted 
himself  to  the  jurisdiction  of  the 
court,  a  decree  awarding  alimony  has 
no  extra  territorial  validity,  and  de- 
fendant is  entitled  to  injunction  en- 
joining plaintiff  from  subjecting  his 
property  to  the  payment  of  such  ali- 
mony.   Massey  v.  Stimmel.  287 
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DIVORCB  AND  ALIMONY— Concl. 

It  does  not  necessarily  follow  that 
because  the  conrt  has  jurisdiction  to 
decree  a  divorce  where  no  personal 
service  is  had  upon  defendant  that  it 
has  jurisdiction  to  award  alimony.   Ib» 

Plaintiff  has  a  right  to  describe  all 
the  property  in  which  defendant  has 
any  interest,  and  may  allege,  that  he 
has  conveyed  that  property  away,  de- 
scribing it,  without  consideration,  and 
have  grantees  brought  into  court,  for 
the  purpose  of  holding  the  property 
in  order  to  determine  her  rights. 
Fletcher  v.  Fletcher..  271 

And  the  court  has  power  to  deter- 
mine such  matters  and  take  them  into 
account  in  allowing  alimony.  lb. 

A  petition  which  describes  prop* 
erty  in  which  defendant  has  an  in* 
terest,  charging  it  with  equities  in 
favor  of  plaintiff,  and  asking  for  an  in- 
junction is  sufficient  to  prevent  an 
alienation  of  her  property  pendente 
Hie,  although  no  injunction  is  actually 
granted.  lb. 

A  court  of  common  pleas,  having 
granted  a  wife  divorce  from  her  hus- 
band for  his  gross  neglect  of  duty, 
and  in  the  same  decree  made  her  an 
allowance  of  alimony,  has  power,  at  a 
subsequent  term,  for  cause,  to  modify 
such  decree  as  to  alimony,  and  on  ap- 
peal the  circuit  court  has  the  same 
power.    Law  v.  Law.  314 

An  allowance  made  in  contempla- 
tion of  education  and  support  of  a 
minor  may  be  reduced,  where  the  child 
voluntarily  leaves  her  mother  and  is 
being  educated  and  cared  for  by  her 
father.  lb. 

Circumstances  ttnder  which  a  re- 
duction of  the  amount  of  alimony 
would  be  inequitable.  lb. 

Where  one  of  the  parties  to  a 
divorce  suit,  especially  the  defendant, 
is  insane,  the  power  of  the  court  to  ad- 
judge a  divorce  is  gone.  Clowry  v. 
Clowry.  662 

Action  of  the  common  pleas  in 
dismissing  a  petition  for  divorce,  on 
the  ground  that  defendant  is  insane,  is 
subject  to  review  upon  appeal  or  error. 
Such  action  is,  in  one  sense,  a  final 
hearing  of  the  case,  though  not  a  final 
hearing  of  the  ground  alleged  for 
divorce.  lb. 

Whether  judgment  for  alimony  is 
within  sec  5640,  Rev.  Stat  Quaere? 
Pancost  V.  State.  546 

Whether  exceptions  to  heads  of 
lamilieaare  applicable  to  J«dgmenta 
for  alimony.    Quaeref  lb. 

An  order  in  contempt  proceedings 
directing  a  man  who  has  a  wife  and 


child,  and  is  earning  only  f60a  month, 
all  of  which  is  required  to  support 
his  family,  to  pay  $550  alimony,  ^th 
costs  and  attorney  fees,  is  excessive 
and  he  cannot  be  imprisoned  for  fail- 
ure to  comply.  lb. 
See  also  Appsax,  and  Skror. 

DOWER— 

An  agreement,  an  amicable  par^ 
tition  and  voluntary  assignment  of 
dower,  between  widow  and  heirs,  all  of 
^ST^t  ^7  which  real  estate,  fair  as  to 
value,  is  set  off  to  the  widow,  she  re- 
leasing all  further  claims  upon  the 
estate,  and  making  on  real  estate  last- 
ing and  valuable  improvements,  is  not 
invalid,  at  the  suit  of  a  creditor  of 
one  of  the  heirs,  whose  debt  arose 
after  the  dower  was  thus  assigned,  by 
reason  of  the  absence  of  approvsil  by 
the  probate  judge,  under  sec.  5707, 
Rev.  Stat.    Smith  v.  Whistler.  768 

The  signing  of  agreement  above 
described  by  the  widow  amounts  to  an 
acceptance  of  the  assigment  of  dower 
under  said  section.       /  lb. 

Defendant  in  action  for  assign- 
ment of  dower  has  no  right  by  an- 
swer and  cross-petition,  praying  for 
Partition,  to  change  the  action  from 
ower  to  partition  and  dower,  and  the 
case  should  proceed  as  it  was  origin- 
ally commenced.    Russell  v.  Russell. 

665 

Under  sec  5714,  Rev.  Stat,  relat- 
ing to  unimproved  lands,  the  court  is 
not  limited  to  taking  one-third  of  the 
land,  but  may  ascertain  the  value  of 
the  dower  interest ;  and  is  not  limited 
to  a  sale  of  the  lands  to  determine  the 
value.  It  may  be  fixed  by  appraisers 
and  the  dower  interest  then  deter- 
mined. The  land  or  so  much  thereof 
as  is  necessary  may  then  be  sold  as 
directed  by  statute.  lb. 

Wife's  right  of  dower  in  lands 
mortgaged  pnor  to  her  marria^  can 
only  be  defeated  by  those  claiming 
through  the  mortgage.  Sprague  v. 
Law.  428 

BASBMBNT— 

A  sixteen-foot  atrip  of  land  ex- 
cepted from  a  conveyance  of  adjoin- 
ing land  and  which  the  owner  has 
permitted  to  be  used  at  times  as  a  pub- 
lic way,  cannot  be  kept  open  by  in- 
junction, where  no  reference  is  made 
to  it  as  an  alley  or  way  in  the  deed, 
and  to  which  no  title  has  been  ac- 
quired by  prescription,  even  though  it 
may  be  inequitable  lo  cloae  it  without 
good  canae.  Paper  Ca  t.  Hydraulic 
Co.  248 
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ELECTION  EXPENSES— 

Payments  of  money  to  campaign 
committee,  question  of  agency  is  qneft- 
tion  of  fact.  State  ex  rel.  v.  Good.  401 

Payment  of  money  in  excess  of 
amount  allowed  by  law  by  agents  and 
friends  renders  tlie  election  void.    lb. 

ELECTRIC  RAILWAYS— See  STRBKT 
Railways. 

ESTOPPEL— 

Court  will  apply  law  of  estoppel 
to  facts  although  estoppel  is  not 
pleaded.  Castalia  Trout  Club  v.  Sport- 
ing Club.  6W 

Failure  to  speak  and  act  when  it 
is  rigfht  to  ^do  so,  creates  estoppel 
when  indorsing  an  act  will  work  injury 
to  the  actor,  lb. 

A  riparian  owner  is  entitled  to  re- 
lief against  a  municipal  corporation 
for  erecting  a  dam  in  a  natural  water 
course,  thus  obstructing  the  channel 
of  such  stream,  unless  such  owner  was 
estopped;  but  mere  silence  will  not 
create  such  estoppel  unless  there  wag 
a  duty  to  speak.     Fox  v.  Fostoria.    89 

A  city  is  not  estopped  by  taxation 
of  the  land,  from  claiming  dedication 
of  a  street.    Reynolds  v.  Newton.     16 

Acts  of  abutting  owner  will  not 
estop  him  from  claiming  dedication. 

An  adjudication  against  a  city  to 
enjoin  it  from  .opening  a  certain  street, 
does  not  estop  property  owners  from 
claiming  rights  thereto.  lb. 

See  also  Pleading  ANDPRAcnat. 

EVIDENCE— 

It  is  error  for  the  court  to  refuse 
testimony  of  competent  witnesses 
tending  to  sup]x>rt  one  of  the  issues 
in  a  case.    Cincinnati  v.  Egan.        304 

Evidence  which  might  affect  or 
influence  a  court  or  jury  in  a  given 
case,  is  material  to  the  issue  therein. 
Barnes  v.  State.  158 

Whether  certain- testimony  ia  ma- 
terial to  an  issue  on  trial,  is  a  question 
of  law,  and  not  of  fact  lb. 

Evidence  to  establish  a  gift  by 
way  of  advancement  must  be  clear 
and  convincing.    Medill  v.  Fitzgerald. 

129 

The  probative  force  of  testimony 
of  witness  is  the  final  resultant  of  his 
asservatiuns  upon  the  matter,  consid* 
ered  and  analyzed  with  reference  to 
themselves  andlo  known  circumstances 
and  facts ;  and  when  the  testimony  on 
one  side  is  clear,  consistent  and  in  har- 
mony with  known  and  settled  facts, 
and  the  testimony  on  the  other  side 


is  inconsistent  with  itself  and  with 
known  or  established  facts,  case  does 
not  present  such  conflict  ot  testimony 
as  will  prevent  a  reviewing  court  from 
setting  aside  a  verdict  manifestlv  er- 
roneous. Gendron  Iron  Wheel  Co.  v. 
Santschi.  578 

It  is  not  competent  for  a  witness, 
having  stated  exact  facts  and  situa- 
tions, as  to  the  manner  of  doing  cer- 
tain work  claimed  to  be  dangerous,  to 
state  whether  it  was  convenient  or  in- 
convenient, or  how  convenient  or  in- 
convenient This  is  a  fact  or  conclu- 
sion for  the  jury  to  determine.  Bran- 
don V.  L.  S.  &  M.  S.  Ry.  Co.  642 

Where  a  witness  volunteers  a 
statement  that  certain  acts  were 
against  the  rules  of  the  company  and 
upon  further  examination  it  appears 
that  the  rule  referred  to  was  a  written 
rule,  and  no  violation  of  such  rule  is 
charged  in  the  petition,  the  testimony 
becomes  incompetent.  lb. 

After  plaintiff  had  rested,  defend- 
ant offered  to  read  the  cross-examina- 
tion of  the  plaintiff  upon  a  former 
trial  of  the  same  case.  This  was  ob- 
jected to  by  the  plaintiff,  and  defend- 
ant then  asked  to  have  plaintiff  re- 
called for  further  cross-examination: 
Heldf  The  court  did  not  err  in  per- 
mitting plaintiff  to  be  recalled.        lb. 

Testimony  of  persons  walking  on 
«  railroad  track,  listening  for  the  ap- 
proach of  a  train,  and  paying  partic- 
ular attention,  that  the  bell  did  not 
ring  and  that  the  whistle  did  not  blow, 
is  not  negative  but  positive  testimony. 
Railroad  Co.  v.  Schade.  316 

Hypothetical  questions  which  as- 
sume an  erroneous  state  of  facts,  are 
incompetent,  and  when  such  testimony 
may  have  an  effect  upon  the  verdict, 
its  admission  is  prejudicial  error. 
Bast  Cleveland  R.  R.  Co.  v.  Everett 

210 

Where  the  holders  of  a  first  chat- 
tel mortgage  which  is  not  filed,  daim 
that  the  second  mortgage  had  notice 
of  their  lien,  it  is  error  to  exclude 
evidence  in  rebnttal  tending  to  prove 
this.    Smith  &  Nixon  v.  Simper..  308 

A  person  charged  with  having 
practiced  medicine  without  a  proper 
certificate,  cannot  show  that  the  state 
board  of  medical  registration  refused 
him  one.    Krowenstrot  v.  State.      110 

He  cannot  show  that  the  board 
had  erred  in  the  performance  of  its 
duty,  or  that  if  justice  had  been  done 
him  by  them,  he  would  have  received 
from  them  a  certificate.  lb. 

The  evidence  in  an  action  on  an 
appeal  bond  must  show  that  the  ap- 
peal was  perfected,  otherwise  plaintiff 
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EVIDENCE— Concluded, 
is  not  entitled  to  a  judgment    Ruder- 
ahauer  v.  Pagels.  11 

Witness  not  a  physician  permitted 
to  testify  in  action  for  sick  benefits  as 
to  plaintiff's  physical  condition.  Mey- 
ers v.  Lucaa.  431 

Rule  of  Odd  Fellows  Order  is 
competent  evidence  but  its  construc- 
tion is  a  matter  for  the  court.         lb. 

Employee  of  insurance  company 
may  testify  as  to  notice  sent  to  policy 
holder  of  maturity  of  premium  notes 
and  may  testify  as  to  contents  of  such 
notice.    Life  Ins.  Co.  v.  Morrow.    419 

Parol  testimony  to  engraft  trust 
upon  written  instrument  must  be  con- 
clusive.   Vance  v.  Park.  425 

See  also  Agency;  Tblbprons 
Communications;  Chattki,  Mort- 
gages; Mortgages;  Master  and 
Servant  ;  Notes  and  Bii«i«s. 

EXECUTORS  AND  ADMINISTRA- 
TORS— 

ProceedinjiTs  to  remove  adminis- 
trator and  to  proceed  against  him  for 
concealing  assets  may  be  united. 
Harris  v.  Westervelt.  867 

To  allow  the  probate  court  after 
the  'final  settlement  of  a  decedent's 
estate,  "to  duly  allow''  a  claim  of  the 
administrator  for  his  compensation, 
would  be  going  very  far.  Snider  ▼. 
Graham.  8 

In  an  action  for  commission  for 
the  settlement  of  such  estate,  an  alle- 

fation  ;that  an  allowance  by  the  pro- 
ate  court  was  "duly"  made,  when  the 
petition  itself  shows  that  it  was  done 
after  final  settlement  of  the  estate  is 
not  sufiQcient.  lb. 

An  administrator  cannot  distri- 
bute the  personal  estate,  and  then  ask 
for  and  have  land  devised  to  another 
person,  sold  for  the  payment  of  claims, 
which  were  chargeable  on  the  personal 
estate.  lb. 

If  the  allowance  by  the  probate 
court,  first  above  referred  to,  is  not  a 
judgment  or  finding  which  the  court 
was  authorized  to  make,  then  the  ad- 
ministrator's right  of  recovery  would 
be  barred  in  six  years.  lb. 

An  administrator  has  no  authority 
to  buy  property  for  an  estate,  even 
though  he  may  think  it  will  be  or 
though  it  may  prove  to  be  to  the  ad- 
vantage of  the  estate.  For  a  purchase 
so  made  an  administrator  is  person- 
ally liable  and  a  judgment  against 
him  thereon,  though  he  la  named  as 
administrator,  amounts  to  a  personal 
judgment  only.    West  v.  Dean.        797 

See  also  Pleading. 


EXEMPTIONS-  See   Homestead  Ex- 
emptions ;  Divorce  and  Alimony. 

FORECLOSURE— See  Mortgages. 

FOREIGN  CORPORATIONS— See  At- 
tachment and  Garnishment. 

GARNISHMENT— See    Attachment 
AND  Garnishment. 

GIFTS  AND  ADVANCEMENTS— 

Where  a  decedent  held  notes  and 
a  mortgage  executed  by  his  daughter 
and  her  husband,  to  establish  that  the 
money  for  which  snch  instruments 
were  given  was  a  gift  to  the  daughter 
by  way  of  advancement  or  otherwise, 
evidence  must  be  clear  and  convinc- 
ing. Medill  V.  Fitzgerald.  129 
Evidence  that  such  money  was 
advanced  by  the  father  to  build  a  home 
for  the  daughter,  with  the  intent  that 
interest  thereon  should  be  paid  to  him 
during  his  life,  and  that  the  principal 
should  be  the  daughter's,  at  his  death, 
is  not  sufficient  to  establish  ^an  ad- 
vancement,:or  a  gift  inter  vivos  or  causa 
mortis,  lb. 

GRANTOR    AND    GRANTEE  — See 
Agency. 

GUARDIANS— 

Probate  court  has  no  power,  after 
account  of  guardian  has  been  passed 
upon  in  due  form,  to  open  up  such 
account  upon  mere  notion  charging 
neither  fraud  nor  mistake.  Miller  v. 
Young.  391 

Probate  court  has  power  to  reform 
and  correct  guardian's  account  when 
it  appears  that  there  was  fraud  or  mis- 
take, lb. 

HAMLETS -See  Municipal  Corpora- 
tion. 

HOMESTEAD  EXEMPTION— 

Widow  entitled  to  homestead  ex* 
emption  although  not  having  care, 
maintenance  and  custody  of  minor 
child.    Wentzel  ▼.  Hayes.  756 

Mortgage  by  widow  on  her  8-12 
of  land  does  not  preclude  her  from  as- 
serting her  homestead  exemption  out 
of  the  judgment  and  morgage  which 
held  against  the  2-12  interest  of  others. 

lb. 
Selection  of  property  to  be  made 
by  a  debtor  "who  claims  it  in  lieu  of  a 
homestead,  under  6441,  Rev.  Stat,  is 
sufficiently  indicated  where  money 
owing  him  is  held  by  garnishee  pro- 
cess, by  making  a  motion  to  the  court 
to  discharge  £e  same.  Tombow  *-. 
Haskius.  :  • ' 
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HOMICIDE— 

The  death  of  P.  resulted  from  « 
wound  in  a  vital  part,  inflicted  by  a 
pocket  knife  in  the  hands  of  B.,  who 
was  convicted  of  murder  in  the  second 
degree.  The  fact  that  P.  was  thus 
slain  by  him,  was  admitted  by  B. 
There  was  some  evidence  tending  to 
show  that  the  wound  was  inflicted  by 
B.  while  he  was  under  great  fear  and 
excitement,  and  that  he  did  not  in- 
tend to  kill  P.  The  court  charged  the 
jury  inter  alia  as  follows : 

*'When  one  person  assaults  an- 
other violently  with  a  dangerous 
weapon,  likely  to  kill,  and  not  in  self- 
defense,  or  in  defense,  of  habitation, 
Sroperty  or  person,  and  not  in  a  sud- 
en  heat  of  passion  caused  by  provo- 
cation apparently  sufficient  to  make 
the  passion  irresistible  or  involuntary, 
and  the  life  of  the  party  thus  assaulted 
is  destroyed  in  consequence  of  such 
assault,  then  the  legal  and  natural  pre- 
sumption is  that  death  or  great  bodily 
harm  was  intended,  and  in  such  case 
the  law  implies  malice,  and  such  kil^ 
ing  would  be  murder."  Held,  Preju- 
dicial error,  because  it  required  the 
iury  to  return  a  verdict  of  murder  in 
the  event  of  their  finding  that  self- 
defense  was  not  established,  and  that 
the  defendant  was  not  moved  by  pas- 
sion produced  by  sudden  provocation, 
though  they  may  have  believed  that 
the  ^fendaut  did  not  intend  to  kill. 
Bailus  V.  State.  626 

HUSBAND  AND  WIFB— 

A  farm  acquired  by  the  wife,  by 
her  ability  and  good  management,  and 
in  her  name,  the  husband  being  em- 
ployed by  her  on  a  salary,  not  subject 
to  execution  for  antecedent  debts  of 
the  husband  contributed  in  a  measure, 
from  his  earnings,  to  the  support  of 
the  family  while  property  was  being 
paid  for.    banning,  Admr,  v.  Fogler. 

780 


IMV>LIED  contracts- 
Partnership. 


•Sec  WnM. 


INDEMNITY— See  CoNTRACTa 

INDICTMENT— 

An  indictment  under  sees.  2578c, 
2573C-1,  2673-2,  Rev.  StaL,  for  failure 
to  remove  explosives  and  alter  the 
construction  of  the  magazine  for  stor- 
age of  same  which  does  not  aver  that 
the  inspection  forming  the  basis  the 
order  to  remove  was  made,  and  that 
such  order  was  issued  by  a  district  in- 
spector of  workshops  and  factories, 
appointed  by  the  chief  state  inspector 


of  workshops  and  factories,  to  make 
such  inspection  and  issue  such  orders, 
is  fatally  defective.    Corthell  v.  State. 

49 

An  averment  that  the  inspection 
was  made  and  the  order  issued  by  one 
who  was  a  district  inspector  of  work- 
shops and  factories  and  an  "  inspecter 
of  ni^h  explosives "  in  and  for  the 
state,  IS  not  sufficient.  lb. 

In  an  indictment  for  perjury  it  is 
not  necessary  to  allege :  a.  Whether 
the  alleged  false  testimony  was  given 
orally  or  in  writing,  b,  Such  facts  as 
will  show  that  the  same  was  material.' 
Barnes  v.  State.  153 

See  also  Verdicts. 

INFANTS— See  Nkgi«igbkcb. 

INFORMATION— 

Variance  between  the  affidavit  and 
information,  effect  Elrowenstrot  v. 
State.  11(1. 

It  is  not  necessary  in  an  informa- 
tion charginp^  a  person  with  viola- 
ting the  provisions  of  the  act  regulat- 
ing the  practice  of  medicine,  which 
does  not  apply  to  certain  cases, to  have 
all  the  cases  stated  in  the  information 
negatively,  as  they  do  not  come  with- 
in the  rule  requiring  a  negative  aver- 
ment in  the  information.  lb. 

It  is  error  to  admit  evidence  relat- 
ing to  a  different  transaction  from 
that  set  forth  in  the  information.    lb. 

INJUNCTION— 

Although  a  party  may  have  a 
right  of  action  for  damages  for  an  ob- 
struction, being  placed  in  a  natural 
water  course,  where  the  injury  is  per- 
manent, eutailing  damage  contin- 
uously and  frequent  and  continuous 
litigation  with  uticertain  results,  and 
certain  costs,  and  trouble,  his  remedy 
at  law  is  not  adequate  and  injunc- 
tion will  be  allowed.    Fox  v.  Fostoria. 

89 

Where  facts  do  not  clearly  show 
that  street  railroad  invades  property 
rights  an  injunction  should  be  dis- 
solved and  party  left  to  such  other 
remedy  as  he  may  have.  Schaff  v. 
C.  M.  &  S.  Electric  Ry.  Co.  68» 

INSOLVENCY— See  Court  of  Insoit 

VBNCY. 

INSURANCE,  PIRB— 

In  an  action  fbr  loss  under  a  pol- 
icy which  contains  «  condition  that 
false    swearing  before  or    after  loss 
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INSURANCE,  FIRB— Concluded. 

renders  it  void,  it  is  error  for  the 
court  to  charge  the  jury  that  when  the 
loss  exceeds  the  insurance  a  know- 
ingly and  purposely  false ,  statement 
on  oath  in  the  proof  of  loss,  is  of  no 
consequence  whatever  and  constitutes 
no  defense  sgainst  the  liability  of 
the  company.  Capital  Fire  Ins.  Co.  v. 
Beverly.  87 

Where  property  is  destroyed  by 
fire  through  fault  or  negligence  of  an- 
other than  insured,  the  insurer,  upon 
payment  of  the  loss,  will  i  e  subroga- 
ted to  the  extent  of  the  indemnity 
paid.    Sun  Oil  Co.  v.  Ins.  Co.  146 

Where  the  holder  of  a  policy  of 
insurance  sustains  a  loss  and,  an  agree- 
ment is  made  between  him  and  the 
company  as  to  amount  of  loss,  a  prom- 
ise may  be  implied  on  the  part  of  the 
company  to  pay  that  loss,  and  an 
action  maintained  on  such  agreement 
independent  of  the  policy.  Dwelling 
House  Ins.  Co.  v.  Garvey.  8o 

But  where  the  agreement  speci- 
fies the  amount,  no  such  implied  prom- 
ise will  arise,  and  an  action  cannot 
be  maintained  on  the  agreement  alone. 

Ih. 

Where  prior  to  the  making  of 
such  agreement,  the  special  agent  of 
the  company,  agreed  that  if  the 
policy  holder  would  enter  into  said 
contract,  he  should  have  his  money 
in  thirty  or  sixty  days :  Held^  no  re- 
covery can  be  had  upon  such  verbal 
promise.  lb. 

Conveyance  by  one  tenant  in 
common  to  another  tenant  in  common 
does  not  invalidate  the  policy.  Royal 
Ins.  Co.  V.  Sockman.  404 

The  tenant  in  common  receiving 
such  conveyance  may  recover  for  the 
loss  by  suit  in  his  own  name.  lb. 

See  also  Award  op  Appraisers. 

INSURANCE,  LIFE—. 

A  life  insurance  company  is  not 
liable  for  premiums  paid  upon  a  void 
policy  issued  by  one  of  its  agents 
without  the  knowledge  of  the  insured 
and  under  false  representations  by 
ihe  agent.  Brecamp  v.  Met  Life  Ins. 
Co.  116 

FalAe  statement  in  an  application 
for  life  insurance,  which  are  within 
the  knowledge  of  the  agent,  or  col- 
lusion by  agent  and  assured  in  fur- 
nishing false  answers,  will  not  defeat 
a  recovery  on  the  policy.  Sec.  3625, 
Rev.  Stat  Prudential  Ins.  Co.  ▼. 
Kilbane.  790 


An  application  for  life  insurance 
stating  that  assured  was  *'  foreman  on 
the  docks  "  and  it  was  claimed  that  he 
was  in  fact  a  barkeeper,  a  charge  that 
it "  was  wholly  indifferent  whether  he 
was  foreman  on  the  dock  or  not,  nor 
whether  he  said  he  was  such  foreman," 
construed  to  mean  that  il  he  was  em- 
ployed on  the  docks  it  was  of  no  im- 
portance whether  he  was  or  was  not  a 
foreman.  lb. 

See  also  MORTGAGSSi 

INTERROGATORIES— 

Parties  have  a  right  to  have 
interrogatories  answered  fairly.  Ans- 
wer to  vital  question  "  Doubtful " 
error  for  the  court  to  refuse  to 
direct  jury  to  retire  and  answer  it 
R.  R  Co*  V.  McPeek.  743 

A  court  may  refuse  to  submit 
all  the  interrogatories,  where  some 
are  proper  and  some  improper.  Sun 
Oil  Co.  V.  Ins.  Co.  146 

Where,  in  a  request  for  special 
findings,  the  questions  are  calculated 
to  mislead  the  jury,  4is  where  a  ques- 
tion assumes  a  fact  in  controversy,  or 
where  such  questions  do  not  fairly 
submit  a  point  at  issue,  it  is  not  error 
for  the  court  to  decline  to  submit 
such  request  to  the  jury.  Prudential 
Ins.  Co.  V.  Kilbane.  790 

Court  may  refuse  to  submit  inter- 
rogatories to  a  jury,  when  request  is 
absolute  and  unconditional  and  with- 
out the  qualification  and  condition 
that  they  are  to  be  answered  in  the 
event  that  a  general  verdict  is  re- 
turned.   Sun  Oil  Co.  ▼.  Ins.  Ca      145 

A  court  should  not  propound  in- 
terrogatories upon  questions  having  * 
no  legitimate  bearings  upon  the  issues, 
or  answer  to  which  can  have  no   in- 
fluence on  the  general  verdict  lb. 

Where  a  party  requests  the  court 
to  propound  all  or  none  of  a  series 
of  interrogatories,  some  of  which  are 
proper  and  some  of  which  improper, 
not  error  for  court  to  refuse  to  submit 
the  whole  or  any  part  of  such  series. 

lb. 

JOINDER  OP   CAUSES— See  BzKCU- 

TORS  AND  ADlCINISTRATdRS. 

JOINT  LIABILITY— See  JUDGMBNTa 

JUDGMENT    CREDITOR— See  Dbbt- 
ORS  AND  Creditors. 

JUDGMENTS— 

Ordinarily  rights  of  psrties  ate 
determined  with  reference  to  facts 
existing  at  time  of  commencement  of 
action,  but  where  tights  have  been 
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modified  or  extinguished  during  ac- 
tion, and  properly  set  up  in  supple- 
mental pleading,  court  may  enter 
judgment  upon  facta  as  they  exist 
then.  Coste  should  be  determined 
^ith  reference  to  rights  as  they  stood 
when  the  action  was  commenced. 
Sanfleet  ▼.  Toledo  711 

It  is  error  for  the  court  to  reader 
a  several  judgment  againat  one  party 
in  an  action  on  a  claimed  joint  lia- 
bility upon  default,  in  advance  of  trial 
or  inquiry  as  to  righta  and  liabilities 
of  the  other  parties  delendant  Oabun 
V.  Bartram.  289 

Where  a  cause  of  action  is  on  an 
entire  demand  and  the  whole  claim 
is  disputed,  a  judgment,  from  error 
or  other  reason,  entered  for  less  than 
plaintiflF  claims,  is,  while  such  judg- 
ment remains  in  force,  and  in  the. 
absence  of  a  statute  to  the  contrary,  a 
lull  settlement  of  plaintiff's  claim. 
White  V.  Herndon.  292 

A  judgment  until  impeached  for 
cause,  or  reversed,  binds  not  only 
the  parlies  but  setUes  the  status  of  the 
property,  against  any  one  who  ques- 
tions it  by  a  title  other  than  one  para- 
mount to  the  title  ascertained  by  the 
iudgmenL    Heck  ▼.  Windowglass  Co. 

-  767 

The  common  pleaa  may  at  a  sub- 
sequent term,  upon  reasonable  notice 
to  adverse  party,  vacate  or  modify  its 
own  decree,  if  it  appears  that  there 
was  irregularity  in  making  such  de- 
cree.    Britton  v.  I^eslie.  90 

Judgment  or  order  entered  by 
mistake  or  fraud  may  be  vacated  or 
erased  bv  court  on  ita  own  motion, 
at  same  or  subsequent  term.  Kinsella 
V.  DeCamp.  862 

Order  illegally  made  by  probate 
court  vacating  previous  order  ia  a 
nullity  and  the  original  judgment 
stands  in  full  force.  lb. 

An  appeal  from  proceedings  after 
such  illegal  vacation  of  an  order,  does 
not  in  any  way  affect  the  first  jude- 
ment  !»• 

Erroneous  rulings  on  questions 
collateral  to  the  main  issue,  and  not 
prejudicial  to  the  parties,  are  not  auffi- 
cient  to  warrant  disturbing  the  judg- 
ment   Shaffer  V.  Railroad  Co.  66 

In  an  action  in  Ohio,  wherein 
right  to  recover  depends  on  judgment 
of  a  court  of  inferior  jurisdiction  in 
another  sUte,  it  must  be  established 
by  the  party  relying  on  such  judgment, 
that  the  law  of  that  state  conferred 
jurisdiction  on  the  court  to  render  the 
judgment,  and  if  the  facta  conferring 
furiadiction    are    controverted,    they 


also  nrast  be  established.  ^  Dodd  v. 
Groll.  8M 

A  duly  attested  and  certified  tran- 
acript  of  the  judgment  of  a  common 
pleas  conrt  in  Pennsylvania,  jurisdic- 
tion having  been  proved,  ia  compe- 
tent evidence  to  establish  the  fact  of 
aach  judgment.    Dunlap  v.  Dauthet, 

269 

Where  a  party  is  in  default  before 
a  justice  of  the  peace  and  judgment  is 
rendered  against  him,  after  which  he 
attempta  to  appeal  but  fails,  and  the  ap- 
pellee under  sec.  6688,  Rev.  Stat:,  per- 
fects the  appeal  and  a  judgment  is  en- 
tered similar  to  that  entered  by  the 
justice :  I/etd,  that  nothing  short  of  a 
plea  in  the  common  pleas  at  the  time 
the  latter  court  was  asked  to  enter  a 
aimilar  judgment  can  avail — that  is,  a 
plea  setting  forth  want  of  jurisdiction, 
by  way  of  a  cr  ss-petition  under  which 
affirmative  relief  may  be  asked  against 
the  judgment,  and  that  not  having 
been  done,  such  judgment  as  renderea 
by  the  justice  must  stand.  Winders  v. 
Hudson.  '  463 

Where  plaintiff  recovered  a  judg- 
ment in  an  action  for  personal  injuries 
alleged  to  have  been  caused  by  the 
negligence  of  defendant  and  through 
no  fault  of  plaintiff's,  to  which  defend- 
ant answered,  averring  that  plaintiff 
was  guilty  of  contributory  negligence : 
UM,  that  the  defendant,  after  having 
elected  to  go  to  trial  without  any  ob- 
jection, could  not  afterwards  have 
such  judgment  set  aside  on  the  ground 
that  plaintiff  lailed  to  file  a  reply  de- 
nying the  allegations  of  contributory 
negligence  in  .defendant's  answer. 
Toledo  V.  Center.  603 

See  also  CoURTt^ 


JUDiaAL  NOTICB— 

SUte  courts  do  not  take  judicial 
notice  of  ordinances  unless  required 
to  do  so  by  statute.  And  there  is  no 
statute  in  Ohio  requiring  it*  Toledo 
▼.  Libbie.  689 


JURISDICTION— 

Under  sec  5038,  Rev.  Stat,  arailway 
company  may  be  served  with  a  sum- 
mons as  co-defendant  though  its  line 
of  railway  is  not  within  county  where 
suit  is  brought  Raihroad  Co.  v.  Mc- 
Peek.  *  742 

Wherever  an  owner  may  maintain 
suit  to  recover  hia  property  there  it 
may  be  attached.  Buckeye  Pipe  Line 
V.  Fee.  727 

See  also  Con&T  OF  iMSOX^VBNOr; 
Crbditor's  Btlu. 
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JURY— 

Discharge  of  a  person  called  noon 
to  serve  upon  a  jury  on  the  gronna  of 
defective  hearing  is  within  sec.  5177» 
Rev.  Stat.,  and  is  proper.  Ickes  ▼• 
gtate.  442 

While  the  right  exists,  under  sec 
5176, Rev.  Stat,  to  challenge  the  whole 
array  of  jnrors,  snch  challenge  comes 
too  late  unless  made  before  the  im- 
paneling of  the  jury  has  begun.      lb. 

The  fact  that  one  of  the  jury  com- 
missioners, who  selected  the  jury,  was 
not  a  freeholder  in  Ohio,  is  a  mere  ir- 
regularity and  in  order  to  entitle  the 
accused  upon  this  ground  to  have  a 
new  trial,  prejudicial  error  must  have 
intervened.  lb. 

It  is  the  duty  of  the  jury  in  an 
action  for  injuries  claimed  by  reason 
of  defective  machinery,  to  say  what 
has  or  what  has  not  been  shown. 
Railroad  Co.  v.  Hedges.  265 

Whether  a  railway  company  was 
negligent  or  not  in  the  construction 
of  its  bridges  is  a  question  for  the 
jury.  L.  S.  &  M.  S.  Ry.  Co.  v. 
Andrews.  7S 

The  question  of  scUnter  in  an  ac- 
tion for  damages  against  a  person  for 
harboring  a  vicious  dog  is  for  the  jury. 
Hayes  v.  Smith.  98 

See  also  Intbrrogato&xbs. 


I  ANDLORD  AND  TENANT— 

Where  a  tenant,  refuses  to  sign  a 
new  lease,  not  being  satisfied  with  its 
terms,  and  makes  another  proposition, 
which  the  landlord  refuses  to  accept, 
a  holding  over  is  under  the  former 
contract,  from  year  to  year.  Strong  v. 
Schmidt.  551 

The  rights  of  the  landlord,  under 
such  lease  and  holding  over,  are  not 
affected  by  a  subsequent  abandonment 
of  the  premises  by  the  tenant  or  a 
surrender  without  agreement,  lb, 

A  landlord  may  take  charge  of 
premises  which  a  tenant  has  illegally 
surrendered,  and  ma^  offer  them  for 
rent;  without  defeating  his  right  to 
recover  from  such  tenant.  lb. 

The  fact  that  the  landlord  did  not 
commence  an  action  until  sixty  dajrs 
after  termination  of  the  year  is  no  de- 
fense to  a  claim  for  the  rent,  for  such 
action  is  only  barred  by  the  six  years' 
statute  of  limitations.  lb. 

Under  a  lease  of  a  certain  amonnt 
of  water  for  turning  the  wheels  of  a 
mill,  the  right  exists  to  use  snch 
amount  of  water  in  the  boilers  which 
^ave  been  p«t  into  the  mill  to  be  con* 
verted  into  steam  to  turn  other  ma- 


chinery, not  specifically  excepted   by 
the  lease.    Paper  Co.  v.  Hydranlic  Co. 

248 

A  lease  of  lands  for  oil  and  gas 
found  therein,  contained  the  followmg 
provision  forfeiture:  "Second  party 
agrees  to  complete  four  wells  the  sec- 
ond year,  two  the  first  six  months  of 
the  second  3rear,  and  two  of  them  the 
last  six  months  of  the  second  year. 
If  the  four  wells  are  not  completed 
within  the  time  specified,  twenty-two 
acres  of  the  grant  shall  be  forfeited 
for  each  well  not  so  completed:" 
Heid, 

1.  The  completion  of  four  wells 
on  the  leased  lands  during  the  second 
year,  is  sufficient  compliance  with  the 
provisions  of  the  lease,  as  to  forfeiture 
as  will  obviate  and  defeat  the  forfei- 
ture. 

'  2.  The  stipulation  that  twenty-two 
acres  shall  be  forfeited,  for  each  well 
not  so  completed,  is  entirely  too  vague 
in  description,  and  furnishes  no  relia- 
ble data  from  which  the  twenty-two 
acres  can  be  located,  and  for  that  rea- 
son is  void  for  uncertainty.  Thomas 
▼.  Kirkbridge.  181 

The  owner  of  a  tract  of  land  by  a 
written  lease  granted  to  lessee  all  the 
oil  and  gas  in  or  under  the  soil,  upon 
condition  that  the  lessee  should  drill 
wells  within  a  time  limited,  or  pay  les- 
sor a  certain  sum  per  year,  at  the  be- 
ginning of  each  and  eveiy  year  during 
the  continuance  of  the  term  named  in 
the  lease,  or  reconvey  the  premises 
under  which  agreement  lessee  elected 
to  pay  the  sum  named  in  the  lease  at 
the  Ume  stated  and  did  not  drill  the 
wells  nor  reconvey;  the  parties 
thereto  by  subsequent  agreement  en- 
dorsed on  the  lease,  extended  the  term 
indefinitely,  and  provided  for  the  pay- 
ment of  a  larger  sum  per  year  than 
originally  asreed  upon.  These  terms 
were  fulfilled  by  lessee  by  the  payment 
of  the  amount  of  annual  rental,  and 
at  the  expiration  of  the  laat  vear  for 
which  payment  was  made,  tenaered  to 
lessee  the  proper  sum  for  another  year 
which  was  rerased,  and  leasee  there- 
upon treated  the  lease  as  forfeited  and 
relet  the  the  premises  to  another: 
Held,  that  the  second  lease  was  void ; 
that,  if  leasor  had  the  right  to  refuse 
the  tender  of  pa3rment  wr  a  succeed- 
ing 3rear,  still  the  lessee  had  the  right 
after  the  expiration  of  the  year  for 
which  he  had  paid  for  delay  in  drill- 
ing, to  a  reasonable  time  thereafter,  in 
which  to  drill  and  operate  the  prem- 
iaes.    Gas  Ca  v.  Browning.  188 

That  the  oriffiaal  endorsements 
upon  the  lease  of  extension  of  time 
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and  of  a  change  in  the  amonnt  to  be 
paid  for  delay  in  drilling  were  not  of 
themselves  leases,  or  assignments  of 
leases,  or  assignments  of  an  interest 
in  a  lease  required  by  statute  to  be  re- 
corded, and  no  record  thereof  waa 
necessary  in  order  to  be  of  binding 
force  upon  the  parties  to  the  i^gree- 
ment.  lb. 

See  also  Partnbssbifs. 

LEASES— See  Landlord  and  Tenant. 

LIBEL— 

Newspapers  are  privileged  to  pub- 
lish proceedings  in  court.  Parks  v. 
Enquirer  Co.  621 

To  recover  damages  for  such  libel- 
ous publication  it  must  be  proved  to  be 
both  false  and  malicious.  lb. 

The  editor  and  manager  of  a  news- 
paper is  not  relieved  from  criminal  re- 
sponsibility for  the  publication  of 
liDelous  matter,  on  the  ground  that  he 
bad  no  knowledge  of  the  matter  until 
he  saw  it  in  the  paper  unless  it  ap- 
pears that  it  did  not  occur  through 
his  negligence  or  want  of  ordinary 
care.    Ickes  v.  State.  442 

Merely  mailing  a  postal  card  at  a 
postoffice,  not  a  publication  to  the 
postal  authorities  or  any  person  other 
than  the  one  to  whom  it  is  addressed 
of  matter  written  thereon  designed 
for  the  message.    Steele  ▼.  Edwards. 

161 

The  words,  *•  I  want  you  to  call 
and  settle  for  the  fodder  you  were 
kind  enough  to  take  Saturday  .without 
permission.  Call  and  settle  at  once,'' 
not  imputation  of  larceny  and  not  in 
themselves  libelous.  lb. 

When  language  is  not  in  itself 
libelous,  but  by  a  person  acquainted 
with  extraneous  facts  may  have  been 
understood  in  a  libelous  sense,  the  al- 
legation and  proof  must  show  that  the 
person  to  whom  the  language  was  pub- 
lished was  acquainted  with  such  ex- 
^  traneous  facta.  lb. 

LICENSE— 

A  parol  license  given  for  a  peeop 
niary  conaideration,  operating  as  a 
benefit  to  the  property,  rather  than 
for  the  personal  use  of  licensee,  is  not 
revocable,  upon  tranafer  of  the  prop- 
erty to  a  third  person,  without  juat 
cause.    Paper   Co.   ▼.    Hydraulic  Co. 

Ma 

LIMITATION  OP  ACTIONS— 

The  limitation  of  an  action  under 
•ee.  6186.  for  causing  death  horn 
wrongful  act,  runs  from  the  death  of 


a  person  who  dies  from  the  wrongful 
act    SolorRefiningCo. V.Elliott.   226 

The  right  to  maintain  the  action. 
is  not  aflfected,  by  the  lapse  of  time 
between  the  injury  and  the  death,  un- 
less recovery  by  the  deceased  person, 
had  not  death  ensued,  is  barred  by  the 
statute  of  limitation  at  the  time  of 
death.  lb. 

Prior  to  May  18,  1894,  91  O.  L.» 
299,  an  action  for  malpractice  waa  bar- 
red in  four  vears.  By  the  said  act  it 
was  assigned  to  the  one  year's  statute. 
Sherman  v.  Drayton.  12 

See  also  Attachmbnt  and  Gar- 

NISHMBNT. 

LIQUIDATED  DAMAGES— See   Con- 
tracts. 

LOST  OR  SPOLIATED  WILL—See  Ap- 
PBAi«  AND  Error. 

MALPRACTICE— 

The  cause  of  action  for  malprac- 
tice, though  the  service  rendered  is  on 
contract,  express  or  implied,  arises  on 
negligence,  or  the  failure  to  exercise 
due  care  and  skill  and  not  necessarily 
involving  either  malice  or  wilful 
wrongdomg.    Shuman  v.  Drayton.    12 

Prior  to  the  act  of  May  18,  1894, 
91  O.  L.,  299,  such  cause  of  action  was 
governed  by  sec.  4982,  Rev.  Stat,  the 
four  year  statute  of  limitation.  By 
statute  in  question  it  was  assigned  to 
the  one  years  statute.  lb. 

A  cause  of  action  which  arose  un- 
der the  then  existing  laws  became  a 
vested  right  and  coula  not  be  abridged, 
curtailed  or  in  any  way  affected  by 
subsequent  legislation  unless  reme- 
dial and  not  then  unless  express  pro- 
vision therefor  is  contained  in  the  act. 

lb. 

The  act  90  O.  L.,  299,  contains  no 
•och  provision  and  does  not  therefore 
apply  to  a  cause  of  action  then  accrued 
and  subsisting.  lb. 

BfANDAMUS— 

Mandamus  ia  not  a  civil  action, 
and  is  not  appealable.    State  v.  Smiley. 

117 
An  appeal  may  be  taken  from  a 
final  judgment  of  the  court  of  com- 
mon pleas  in  mandamus  proceedings. 
State  V.  Commissionera.  244 

Mandamus  from  the  circuit  court 
la  not  the  proper  remedy  for  partiea 
ieved,  by  the  probate  court  dis- 
[ing  an  aaaignee  from  his  trust  to 
1  all  creditors  were  not  made  pai^ 
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MANDAMUS— Concluded, 
ties,  for  the  reason  that  such  entry  it 
a  final  order  from  which  a  petition  in 
error  to  the  court  of  common  pleat 
will  lie.  State  ex  rel.  v.  Millard.  ^2 
See  also  Appbal  and  Br&0&; 
Board  oifi  Education. 

MARRIED  WOMAN— See  StATXJTKB. 

MASTER  AND  SERVANT— 

The  act  of  1890,  87  O.  I/.,  160,  pro- 
viding that  defective  machinery,  snail 
be  prima  facie  evidence  of  negligence 
on  the  part  of  railroad  companies  re- 
lating to  matters  as  evidence,  applica- 
ble to  actions  brought  subsequently  to 
recover  for  injuries  sustained  prior  to 
the  passage  ot  said  act.  Railroad  Co. 
V.  Hedges.  265 

A  brakeman  riding  in  the  engine 
and  subject  to  the  orders  of  the  engi- 
neer is  a  subordinate.  L.  S.  &  M.  S. 
Ry.  Co.  V.  Andrews.  78 

A  master  in  the  construction  of  a 
building  is  bound  to  furnish  appli- 
ances reR<%onably  safe  for  his  work- 
men and  it  is  his  duty  to  use  ordinary 
and  reasonable  care  to  determine 
whether  such  materials  are  safe  or  not, 
and  although  he  maj  not  have  known 
of  the  defect,  still  if  by  the  exercise 
of  reasonable  care  he  would  have 
known  it,  he  will  be  charged  with  no- 
tice.   Schaal  v.  Heck.  596 

Where  evidence  shows  defendant 
employed  a  man  to  inspect  machinery 
and  have  it  in  order,  and  who  at  some 
time  had  done  things  of  that  kind, 
without  evidence  that  he  was  a  com- 
petent man,  or,  that  he  was  supposed 
by  his  employer  to  be  such,  or  that  he 
had  ever  examined  this  machinery: 
Held,  that  the  injury  to  the  employee 
cannot  be  held  to  have  been  caused 
through  the  negligence  of  a  fellow 
servant  and  that  the  company  would 
be  liable;  and,  therefore,  the  court 
was  not  warranted  in  directing  a  ver- 
dict for  defendant.    Jones  v.  Pipe  Co. 

168 

Where  an  action  charges  the  mas- 
ter with  negligence  in  providing  de- 
fective appliances  and  petition  is  de- 
fective because  not  containing  an  aver- 
ment that  the  master  had  notice  or 
knowledge,  or  ought  to  have  had,  of 
such  defect  in  the  appliances,  but  is 
not  demurred  to,  ana  the  proofs  are 
received  without  objection  that  tend 
to  establish  such  fact  not  alleged,  the 
reviewing  court  will  look  beyond  the 
pleading  and  determine  whether  the 
proofs  establish  such  notice  to,  or 
Knowledge  of  the  master.  Stewart  v. 
Toledo  Bridge  Co.  454 


An  inspection  of  appliances  pro- 
cured by  the  master  to  determine 
whether  such  appliances  are  safe  and 
fit  for  a  certain  use  will  not  exoner- 
ate the  master  from  responsibilitv  to 
a  servant  who  is  directea  to  and  does 
devote  such  appliances  to  a  use  not 
contemplated  by  such  inspection  and 
totally  different  from  the  use  with  re- 
spect to  which  such  inspection  was 
made.  lb. 

Negligence,  or  knowledge  at  an 
element  of  negligence,  may  not  be  in- 
ferred from  the  mere  fact  that  there 
was  a  defect  and  an  accident  conse- 
quent upon  it  lb. 

In  providing  suitable  and  safe  ap- 
pliances the  master  is  bound  to  the 
exercise  of  reasonable  care  only.  The 
servant  assumes  all  risks  of  latent  de- 
fects of  which  the  master  was  ignor- 
ant, unless  the  master  was  negligent 
in  not  discovering  the  same.  lb. 

MAYORS— 

Amador  has  no  authority  to  re- 
voke a  license  granted  by  ordinance, 
upon  the  mere  complaint  of  a  citizen 
or  citizens  that  the  place  is  disorderly, 
and  to  send  a  policeman  there  to  break 
up  the  business.  The  city  not  re- 
sponsible for  such  unwarranted  act. 
Smith  V.  Mayor.  649 

And  a  petition  seeking  to  recover 
from  a  mayor  the  license  money  paid, 
states  no  cause  of  action..  The  plain- 
tiff's  remedy,  if  he  has  any,  is  against 
the  mayor  for  an  unlawful  and  unwar- 
ranted interference  with  his  business. 

lb. 

There  would  be  no  responsibility 
for  interfering  with  such  business  if 
it  was  being  conducted  in  an  illegal 
or  disorderlv  manner,  justifying  inter- 
ference of  uie  public  authorities.  But 
if  the  mayor,  without  proper  cause, 
directed  the  police  authorities  to  close 
the  business  or  interfere  with  the 
manner  of  its  being  conducted,  he  is 
responsible  just  as  any  citizen  would 
be  responsible  for  interfering  with  the 
conduct  of  any  private  business.     lb. 

The  measure  of  damages  in  such 
case  would  be  such  damages  as  the 
party  may  have  sustained  by  such  un- 
warranted interference,  not  for  the  li- 
cense money  which  has  been  paid  in- 
to the  city  treasury.  lb. 

See  also  Ordinancbs;  Pouch 
Pkos^utor;  BIIJ3  of  Bzcbptions. 


MEASURE  OP  DAMAGES— See  Dam- 

AGBS. 
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MECHANICS'  UENS— 

Act  91,  O.  I^.,  136,  to  amend  me- 
chanics' lien  law  being  unconstitu- 
tional and  void,  not  effective  to  repeal 
law  in  force.  Wliitney  v.  Gill,  450,  and 
Blair  Brick  Co,  v.  Waltz.  742 

The  sale  of  machinery  for  drilling 
an  oil  well  to  a  person  who  is  not  in 
any  way  anthorixed  to  bind  the  owner 
of  the  well,  and  who  is  only  employed 
to  drill  and  erect  a  certain  well,  does 
not  entitle  the  seller  to  a  mechanic's 
lien  on  the  oil  well  property,  for  an  un- 
paid balance  on  said  machinery.  Ja- 
ecki  Mfg.  Co.  v.  Struther,  Wells  &  Co. 

5 

To  enable  a  seller  to  perfect  a  Hen 
for  labor,  material  or  machinery  upon 
an  oil  well  or  structure,  it  is  necessary 
that  the  thing  or  material  furnished 
must  in  fact  enter  into  and  become  a 
constituent  part  of  the  completed  well 
or  structnre.  lb. 


MINING  PARTNERSHIPS— Sec  Part- 
nerships. 

MISCARRIAGE— See  VERDiCTa 

MISCONDUCT     OF    ^COUNSEL     IN 
ARGUMENT— See  VERDICTS. 

MISDEMEANOR— See  TriaU 

MOBS— 

Section  4  of  the  act,  92  O.  L.,  136, 
for  the  suppression  of  mob  violence, 
means  that  any  person  who  is  assaulted 
by  a  mob  and  suffers  lynching,  which, 
as  defined  by  said  statute,  is  any  act  of 
violence,  may  recover  five  hundred 
dollars  regardless  of  what  his  injuries 
are.  Calowell  v.  Commissioners.  56 
The  difference  between  actual  in- 
juries and  the  prescribed  minimum, 
above  referred  to,  is  a  mere  gift  to 
the  individual  on  behalf  of  the  county. 

Said  act  is  in  excess  of  the  power 
of  the  legislature,  in  fixing  minimum 
amount  to  be  paid,  and  in  taxing  the 
public  for  private  interests,  and  is 
void.  lb. 


A  parol  agreement  made  before  or 
after  execution  of  a  mortgage,  is  not 
binding  on  subsequent  assignees,  who 
had  no  knowledge  of  the  same,  lu^id 
who' were  relying  on  the  rights  given 
them  by  the  written  contract  Wohl- 
gemuth V.  Standard  Drug  Co.  9 

A  mortgage  to  T.,  his  heirs  and 
assigns  forever,  treated  by  him  sub- 
sequent to  the  death  of  P.,  as  belong- 
ing to  the  estate  of  P.,  of  which  he 
had  been  appointed  administrator.  A 
second  mortgage,  afterward  substi- 
tuted for  the  first,  was  made  to  T,  ad- 
ministrator of  P.,  **his  successor  and 
assigns  forever,"  etc,  the  word  "heirs" 
not  being  used  in  connection  with  the 
grantee  or  mortgagee  in  any  of  the 
clauses  of  conveyance  or  warranty 
At  a  still  later  date  the  mortgagor  con- 
veyed the  mortgaged  property  to  the 
present  defendant  in  fee.  In  a  suit  to 
foreclose  the  second  mortgage,  the 
court  having  found  from  the  evidence 
that  there  was  a  valid  consideration: 

Ne/d,  that  the  mortgage  was 
not  simply  to  T.,  for  his  lileiime,  or 
that  of  a  successor  in  trust,  but  that  it 
operated  as  a  conveyance  of  the  whole 
title  of  the  mortgagor  to  the  land 
mortgaged.    Stambach  v.  Pox.        625 

P.  held  a  decree  under  a  first  mort- 
gage and  Jevied  by  execution  upon 
the  personal  property.  B.  had  a  sec- 
ond lien  by  mortgage  upon  the  real 
estate,  but  had  no  lien  upon  the  per- 
sonal property :  //e/d,  that  as  B.  nad 
a 'right  to  compel  P.  to  first  exhsust 
his  levy  upon  the  |>ersonal  property 
on  which  B.  had  no  lien,  it  is  not  com- 
petent for  another  creditor  to  come 
in  and  by  a  subsequent  levy  upon  a 
subsequent  judgment  displace  such 
right.    Jennings  et  aL  ▼.  Bank  et  al. 

667 

MORTGAGES— 

In  foreclosure  of  mortgage  defend- 
ant may  show  by  parol  that  profits 
on  a  policy  of  insurance,  which  com- 

gany  holding  mortgage  required, 
ave  amounted  to  enough  to  discharge 
indebtedness.  Such  testimony  does 
not  vary  terms  of  written  instrument 
but  shows  payment  Life  Ins.  Co.  v. 
Morrow.  419 

See  also  Bnxs  amd  Notrs. 


MORTGAGES— 

An  action  in  foreclosure  is  in  the 
nature  of  an  action  im  rfm.  Omwake 
▼,  Jackson.  286 

Therefore,  tec  6066.  applies,  and 
no  interest  can  be  acquired  by  third 
persons  in  the  tnbject-matter  as 
against  plaintiff's  title.  lb. 


MUNICIPAL  CORPORATIONS— 

A  municipal  corporation,  located 
in  two  counties,  havm^  a  sUuSf  may, 
under  sec  5026,  be  sued  m  either.    Pox* 
▼•  Postoria.  99 

When  the  office  of  mayor  of  such 
municipality  is  in  the  county  adjoin- 
ing the  one  in  which  suit  is  brought 
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MUNICIPAL  CORPORATIONS— Cond. 

the  summons  may  be  issued  and 
served  upon  him  in  that  county,  as 
provided  in  sec.  6038.  lb. 

The  word  "council"  as  used  in 
sec.  1380,  Rev.  Stat.,  includes  the  board 
of  trustees  of  a  hamlet,  and  they  are 
authorized  to  pass  a  resolution  di- 
recting the  filing  of  a  petition  with 
the  commissioners,  praying  that  so 
much  of  one  township  as  is  within 
the  boundaries  of  said  hamlet,  be  an- 
nexed to  the  adjoining  township  in 
whirh  said  hamlet  is  chiefly  located, 
and  such  county  commissioners  have 
jurisdiction  to  act  upon  such  petition. 
In  re  Annexation  to  Newbnrg.         24 

The  action  oi  the  common  council, 
as  to  matters  within  its  province, 
will  be  sustained  unless  fraud  is  shown. 
Birdseye  v.  Clyde.  68 

Municipal  authorities  may  deter- 
mine at  what  grade  its  streets  shall 
cross  a  railroad  track.  Wabash  R.  R. 
Co.  ▼.  Defiance.  708 

City  authorities  cannot  barter 
away  the  rights  of  the  public  in  the 
streets.    Wabash  R.  R.  Co.  Vf  Defiance. 

703 

County  road  within  corporate 
limits  subject  to  control  of  municipal 
authorities  and   may    be    improved. 

lb. 

May  remove  bridge  and  make 
crossing  over  railroad  at  grade.       lb. 

Where  natural  gas  trustees  of  To- 
ledo enter  into  contracts  with  a  pipe 
company  to  furnish  a  certain  amount 
ef  gas  pipe,  trustees  understanding 
pipe  was  already  manufactured  and 
merefore  deemed  it  materials  as  dis- 
tinguished from  work  and  labor,  and 
purchased  without  advertising  for  bids: 
Heldy  that  a  contract  "for  furuishing 
pipe,*'  is  within  sees.  2419  and  2420, Rev. 
Stat,  being  made  without  having  first 
advertised  for  bids,  is  not  valid  or 
binding  on  the  city.  Newton  v.  To- 
ledo. 607 

The  mere  existence  of  claims 
against  a  city  for  which  it  may  be  made, 
or  is  liable,  not  sufficient  basis  for  the 
issue  of  bonds  under  sec.  2701,  Rev. 
Stat,  as  it  now  stands;  indebtedness 
must  be  such  as  the  city  has  power 
to  levy  tax  to  pay,  and  must  be  al* 
ready  evidenced  by  bonds  of  the  cor- 
poration, or  must  be  such  that,  on  ac- 
count of  it,  the  city  had  power  to  issue 
its  bonds  when  snch  indebtedness  was 
contracted.  Ih. 

If  spedsl  laws  for  village  improve- 
nients  are  accepted,  they  must  govern 
entirely.    Birdseye  v.  Clyde.  68 


A  taxpayer,  though  a  non-resident 
of  a  city,  has  a  right,  after  failure  of 
the  director  of  law,  at  his  request,  to 
prosecute  an  action  in  mandamus,  to 
restrain  the  city  from  entering  into 
an  unlawful  contract  for  water  works, 
if  he  is  sincere  in  the  claim  that  his 
principal  object  is  to  restrain  the  city 
from  entering  into  an  unlawful  con- 
tract, even  though  his  success  will 
prove  beneficial  to  one  of  the  bidders, 
and  although  such  bidder  has  agreeil 
to  indemnity  the  plaintiff  for  expenses 
incurred.  State  et  al  v.  McKisson;Sarae 
V.  Burgess ;  Same  v.  Cleveland.         857 

A  council  has  the  right,  under  sees. 
1755  and  1679.  Rev.  SUt.,  to  determine 
when  the  Journal  truly  sets  forth  its 
proceedings,  and  after  a  journal  has 
been  corrected  and  disposed  of  by  the 
council,  the  clerk  has  no  further  right 
to  change  the  same  and  a  court  will 
not  order  him  to  do  what  he  is  not 
authorized  by  law  to  do.  lb. 

The  jurisdiction  of  the  council  in 
approving  its  journal,  in  the  absence 
of  any  charge  of  fraud  or  bad  faitb 
is  final  and  conclusive  and  a  court  will 
not  inquire  into  the  accuracy  of  that 
record  any  more  than  it  will  inquire 
into  the  motives  which  prompted  the 
members  in  vbting  as  they  did.        lb. 

A  council  has  power  to  rescind  a 
motion,  unless  it  appears  that  rights 
have  become  vestea,  or  the  motion  to 
be  rescinded  so  fully  disposed  of  the 
entire  subject-matter  that  the  council 
could  take  no  further  action  upon  the 
same.  Therefore,  after  having  rejected 
all  bids,  the  council  may  reconsider 
and  award  a  contract  to  one  of  the 
original  bidders,  without  readvertis- 
ing.  lb. 

Where  bids  are  called  for  and  re- 
ceived under  the  Federal  Plan  Law  and 
sec.  2419,  Rev.  Stat,  the  city  of  Cleve- 
land has  an  option  to  award  the  con- 
tract £o  the  lowest  bidder,  if  in  their 
opinion  he  can  be  depended  upon  to 
do  the  work  with  ability,  promptness 
and  fidelity ;  and  if  sudi  be  not  the 
case,  then  they  may  award  it  to  the 
next  lowest  bidder  or  decline  to  con- 
tract, lb. 

In  the  absence  of  fraud  or  collu- 
sion the  duty  and  discretion  of  accept- 
ing or  rejecting  bids  is  imposed  upon 
the  city  authorities  and  not  upon  the 
courts.  lb. 

The  trustees  of  gas  works  are 
officers  of  the  municipality  within  sec. 
1545-79  and  6976,  Rev.  Stat  SUte  ex 
rcL  V.  Funk.  782 

Sections  2485-66,  Rev.  Stat,  pro- 
vides for  the  remoValof  snch  officers 
for  misfessance,  malfeassnoe  or  non- 
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feasance,  therefore  quo  warranto  will 
not  lie.  lb. 

An  action  cannot  be  maintained 
against  a  municipal  cori)oration  or 
its  officers  in  their  official  capacity 
based  upon  acts  of  negligence  of  its 
board  of  health  or  health  officer  for 
damages  claimed  to  have  resulted 
thererrom.    Turner  t.  Toledo.        196. 

A  village  is  without  power  to 
enter  into  a  contract  under  the  pro- 
visions of  a  new  ordinance  until 
ten  days  after  final  publication  of  the 
ordinance,    Davey  v.  Hyde  Park,    371 

See  also  Strbbt  Raii<ways. 

NEGLIGENCE— 

Not  negligence  per  se  for  a  rail- 
road  company  to  run  its  trains  at  a 
high  rate  of  speed  over  road  crossings 
outside  municipalities.  Railroad  Co. 
V.  Schade.  316 

If  the  circumstances  are  such  that 
the  railroad  company,  in  the  exercise 
of  ordinary  care,  should  have  slacked 
up,  it  then  becomes  negligence.        lb. 

Althoi^gh  the  person  injured  was 
guilty  of  negligence  in  gettihg  on  the 
track,  the  company  is  not  excused 
from  liability  if  there  was  time  to  see 
and  stop  the  train.  lb. 

Violation  of,  or  dispensing  with  a 
rule  of  a  railway  company,  as  to  notices 
and  signals,  in  repairing  the  track, 
creates  no  liability  unless  the  proxi- 
mate cause  of  the  injury.  Railroad 
Co.  V.  Shea.  326 

In  an  action  for  injuries  claimed 
to  have  been  the  result  of  the  negli- 
gence of  a  xailroad  company,  at  a  sta- 
tion where  there  were  aouble  tracks, 
in  not  removing  snow  therefrom,  a 
change  that  defendant  is  only  bound 
to  exercise  ordinary  care  in  view  of 
dangers  to  be  apprehended  and  that 
the  failure  of  defendant  to  remove 
snow  from  its  tracks  is  not  negligence 
per  se.    Railroad  Co.  v.  Wagner.     812 

Where  a  pedestrian,  walking  at  a 
point  where  there  are  two  tracks  of  a 
street  railway,  on  which  cars  mn  in 
opposite  directions,  stepped  on  the 
track,  between  crossings,  immediately 
behind  a  wagon,  without  precautions 
to  ascertain  whether  a  car  was  ap- 
proaching or  not  is  guilty  of  negu- 
gence  which  will  prevent  his  recover- 
i  n  g  from  the  railway  company.  Bethel 
V.  St  Ry.  Co.  310 

Where  a  bridge  had  been  defec- 
tive for  thi^  days,  a  person  walking 
upon  the  most  dangerous  part  of  it, 
and  having  been  required  to  make 
something  of  an  effort  to  reach  that 
place,   and   walking  there    under    a 


bright  electric  light,  is  guilty  of  con- 
tributory negligence,  and  cannot  re- 
cover, even  though  the  village  author- 
ities may  have  been  in  some  respects 
negligent  in  guarding  the  bridge. 
Mooney  v.  St  Marys.  341 

While,  as  a  general  rule  it  may  be 
'  negligence  on  the  part  of  a  brakeman 
to  endeavor  to  uncouple  moving  cars, 
it  is  not  so  when  it  appears  that  in 
order  to  get  the  proper  slack  to  un- 
couple the  cars  it  is  necessary  to  have 
the  train  in  motion.  T.,  C.  &  C  Ry. 
v.  Frick.  28 

In  considering  question  of  con- 
tributory negligence,  character  of 
plaintiff's  duties  should  be  remem- 
bered, lb. 

A  railway  company  not  responsible 
for  accidents  which  are  the  immediate 
result  of  a  needless  violation  of  its 
rules,  as  where  a  brakeman  in  coup- 
ling cars,  used  his  hands  instead  of  a 
stick,  the  latter  method  being  required 
by  the  rules,  and  it  appearing  that 
the  coupling  could  have  been  easily 
made  with  the  stick.  L.  S.  &  M.  S. 
Ry.  Co.  V.  Ney.  567 

'  A  railroad  company  is  not  liable 
for  causing  the  death  of  a  person  in 
the  circumstances  which  do  not  show 
negligence  on  the  part  of  the  defend- 
ant, but  show  negligence  on  the  part 
of  the  plaintiff's  intestate  contribut- 
ing to  cause  his  death.  Englemannv. 
I,.  S.  &  M.  S.  Ry.  Co.  693 

For  injuries  sustained  by  brake- 
man  as  result  of  negligent  act  of 
another  brakeman  in  giving  signal  to 
back  the  train,  there  can  be  no  re- 
covery against  the  railway  company. 
Hawks  V.  R.  R  Co.  414 

It  is  the  duty  of  a  conductor, 
knowing  that  a  brakeman,  t^hile  cars 
are  standing,  is  trying  to  uncouple 
them,  to  know  that  such  brakeman  is 
away,  or  has  placed  himself  where  he 
will  be  safe,  before  giving  a  signal  to 
move  the  train.  Andrews  v.  T.,  A.,  A. 
&  N.  M.  Ry.  Co.  584 

That  "  if  the  plaintiff  by  the  exer- 
cise of  reasonable  care  could  have 
kept  his  arm  from  between  the  dead- 
woods"  should  not  be  declared  as  a 
matter  of  law,  for  it  might  be  safe  or 
it  might  be  dangerous,  according  to 
the  circumstances.  lb. 

As  a  general  rule,  one  who  causes 
work  to  be  done  is  not  liable  for 
injuries  from  carelessness  by  the  em- 
ployees of  independent  contractor 
to  whom  he  has  let  the  work  without 
reserving  control  over  the  execution 
of  it,  but  that  rule  has  no  application 
when  the  iniury  is  one  that  might 
have   been  anticipated,  if  reasonable 
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NEGLIGENCE— Concluded, 
care  is  omitted  in   the  course  of  its 
performance.    Fisher  t.  Tryon.       566 

The  driver  of  a  haqk,  whose  busi- 
ness is  that  of  transferring  people 
about  the  city,  is  hound  to  keep  a  pru- 
dent and  careful  lookout  ahead  of  him 
and  to  use  reasonable  care  to  avoid 
all  obstructions  and  excavations  'in 
the  street  lb. 

Such  driver  has  a  right  to  assume 
that  the  street  is  free  from  obstruc- 
tions and  eiLcavations,  but  that  right 
does  not  relieve  him  from  the  dut^  of 
using  proper  care  to  avoid  excavations 
andy  therefore,  if  he  did  not  know  of 
an  excavation  being  in  the  street,  and 
by  the  exercise  of  reasonable  care 
could  not  have  known  of  it,  then  he 
is  not  in  fault  lb. 

Plaintiff,  a  boy  eleven  years  old, 
visited  defendant's  establishment  in 
search  of  employment,  and  while  there 
sustained  an  injury  for  which  he  seeks 
to  recover:  Held^  that  the  only  duty 
owed  by  defendant  to  the  child  was 
to  see  that  no  injury  resulted  to  him 
from  any  negligence,  either  of  omis- 
sion or  commission  on  the  part  of  de- 
fendant aqd  its  servants,  that  was 
gross  or  wanton  in  character;  and 
Uiis  measured  by  the  boy's  jige  and  un- 
derstanding and  surroundings.  Hinds 
V.  E.  P.  Breckenridge  Co.     .  231 

Brakeman  not  negligent  in  staying 
upon  an  engine,  during  inclement 
weather,  while  descending  a  grade  re- 
quiring not  more  than  two  minutes, 
and  watching  train  from  engine  dur- 
ing that  time.    R.  R.  Co.  v.  Andrews. 

78 

Such  action,  under  the  circum- 
stances, construed  to  be  a  reasonable 
compliance  with  rule  requiring  brake- 
men  to  be  on  top  of  trains  while  as- 
acending  or  descending  heavy  grades. 

lb. 

Trial  court  may  direct  verdict 
when  it  appears  that  plaintiff  was 
guilty  of  contributory  negligence,  as 
approaching  railway  wim^ut  ordi- 
nary care.    R.  R.  Co.  v.  McPeek.    743 

Whether  a  railway  company  was 
negligent  or  not  in  the  construction 
of  Its  bridges,  is  a  question  for  the 
inry,  I^  a  &  M.  S.  Ry.  Co.  v.  Andrews. 

78 

See  also  Plsa^dikg  ;  Mumicipai, 
Corporations;  BfAi^PRACTiCE. 

NEWSPAPERS— See  Xioasu 

NEW  TRIAI/— 

Sunday  is  not  excluded  ia  eom- 
putinir  the  thr«e  d^ya'  Hme  allowed  for 


filing  a  motion  for  a  new  trial.    Label 
&  Box  Co.  V.  Washbnm.  IIS 


NOTICE— 

Proof  that  a  notice  of  an  order 
issued  from  a  certain  officer  respecting 
the  removal  of  explosives  and  altera- 
tion of  the  magazine  in  which  said  ex- 
plosive was  stored,  was  written  and 
enclosed  in  a  sealed  envelope,  properly 
stamped  and  addressed  to  defendant 
and  placed  in  the  hands  of  a  private 
messen^r  to  be  mailed,  is  not  suffi 
cient  evidence  of  service  of  such  notice 
Corthell  v.  State.  ^ 

Whether  the  proof  would  have 
been  sufficient  if  it  had  shown  that  it 
had  been  placed  in  the  mails — QuereT 

lb. 

Notice  to  one  of  several  joint 
keepers  or  harborera  of  a  dog  of  his 
vicious  propensities  is  notice  to  all. 
Hayes  v.  Smith.  92 

Such  notice  need  not  be  actual^ 
but  may  be  inferred  from  circum- 
stances, lb. 
See  also  Anqcaia 


NUISANCE— 

It  is  error  to  allow  an  injunction 
restraining  the  occupation  of  premise^ 
near  valuable  residence  property  for 
the  purpose  of  operating  a  blacksmith 
shop  thereon,  as  a  person  has  a  right 
to  carry  on  the  business  of  blacksmith- 
ing,  if  he  doea  it  in  an  ordinary  and 
peaceable  manner.    Culver  v.  Ragen. 

125- 

OFFICES  AND  OFFICERS— 

Under  sec.  2690m,  Rev.  Stat,  the 
ma^or  of  Cincinnati  has  power  and 
jurisdiction  to  remove  any  member  of 
the  board  of  supervisors  for  neglect  of 
duty  or  misconduct  in  office.  State  v. 
Sullivan.  294 

To  warrant  removal  under  said 
section  the  chargea  must  present  facts 
which  in  law  constitute  neglect  of  duty 
or  misconduct  in  office.  lb. 

An  appointment  by  the  mayor  of 
a  police  prosecutor,  made  under  sec 
2990,  on  the  first  Monday  in  the  year 
when  the  appointment  is  required,  is 
not  tenderea  invalid  by  the  fact  that 
the  term  of  such  appointee  does  not 
begin  until  the  day  when  the  mayor's 
term  of  office  expires.    State  v.  firm- 

83^ 


Official  acta  in  an  office  created  by 
an  unconstitutional  statute  are  within 
the  principle  that  sustains  the  actft  of 
defitdo  officers,  until  the  statute  has 
been  held    unconatitntionai  by  com> 
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petent  judicial  authority,  in  a  proceed- 
ing appropriate  to  that  end.  Heck  et 
al.  v.  Window  Glass  Co.  et  al.  757 

See  also  Quo  Warranto; 
CouNcn^BN. 

OIL  AND  GAS  LEASES— See  hJoay 

I^ORD  AND  TBNANT. 

OIL,   WELLS  —  Sks   Landi^ord   axvd 
Tenant;  Mbcbanic'8  Libns. 

ORDINANCES— 

Under  sec.  1687,  Rev.  Stat.,  mayors 
may  veto  portions  of  an  ordinance 
without  anecting  remainder  where 
vetoed  portions  can  be  fairly  separated. 
Sanfleet  v.  Toledo  et  al.  711 

PAROL  LICENSE— 

Parol  license  to  erect  a  platform 
over  canal,  given  for  pecuniary  consid- 
eration, operating  as  a  benefit  to  the 
land,  not  revocable  by  third  person 
without  just  cause.  Tytus-Gardner 
Paper  Co.  v.  Hydraulic  Ca  248 

PARTIES— See  Animals. 

PARTITION— 

Upon  the  partition  of  property  a 
court  of  equity  has  power  to  repay  out 
of  the  proceeds  of  sale,  moneys  in- 
vested or  expended  for  the  benefit  of 
the  property.  Wachenheimer  v.  Stand- 
art.  328 

Leave  to  file  a  supplemental  an- 
swer after  a  decree  in  partition,  is  dis- 
cretionary with  the  court  Hieatt  v. 
Black.  .     178 


PARTNERSHIP— 

Failure  to  perfect  agreement  to 
form  a  partnersmp  one  partner  cannot 
recover  for  services.  Shumard  v.  Gano. 

370 

Co-owners  of  an  oil  and  gas  lease 
of  lands  agreed  to  form  a  partnership 
for  the  sinking,  equipping  and  operat- 
ing of  oil  wells  thereon,  each  member 
to  contribute  toward  the  cost  of  opera- 
tions and  losses,  in  proportion  to  his 
share,  the  necessary  funds  to  be  raised 
by  assessments  upon  the  members, 
and  each  member  to  receive  and  sell 
on  his  own  account  and  at  his  own 
pleasure  his  share  of  the  gross  pro- 
ducts, ft.  ^.,  the  oil  produced ;  and  in 
pursuance  of  this  agreement  a  firm 
name  was  adopted  and  the  business 
carried  on  accordingly:  l/eldt  that 
this  constituted  a  partnership  partak- 


ing of  certain  characteristics  of  a  "min- 
ing partnership."  Ervin  v.  Master- 
man.       '  516- 

In  such  case  the  partner's  lien  may 
be  enforced  the  same  as  in  cases  of 
ordinazy  commercial  partnership.    lb. 

Section  4112a,  Rev.  SC&t,  does  not 
prevent  the  taking  effect  or  enforce- 
ment of  the  partner's  lien  upon  sucn 
property,  nor  the  application  thereto- 
of  the  equitable  doctrine  that  property 
purchased  with  partnership  funds  for 
partnership  purposes  shall  be  deemed 
and  treated  as  partnership  property, 
though  the  title  may  be  taken  in  the 
name  of  an  individual.  Ib» 

See  INDBMNITY. 

PERJURY— 

In  an  indictment  for  peijury  it  i» 
not  necessary  to  allege :  a.  Whether 
the  alleged  false  testimony  was  given 
orally  or  in  writing,  b.  Such  facts- 
as  will  show  that  the  same  was  material. 
Barnes  v.  State.  153. 

On  the  trial  of  such  indictment,, 
the  state  need  not  offer  the  journal 
entry  to  show  the  trial  and  disposition 
of  the  case  in  which  the  alleged  false 
testimony  was  given,  it  having  shown,, 
by  the  records  of  the  court,  the  pen- 
dency of  such  case,  and  by  oral  evidence,, 
given  without  objection,  the  trial 
thereof.  Ib» 

On  the  trial  of  one,  charged  with 
perjury,  it  is  not  error  to  exclude  evi- 
dence offered  by  him  to  show  that  the 
court  did  not  consider  the  alleged  false 
testimony  in  giving  its  judgment  in 
such  case.  lb. 

See  IsmctMisT. 


PLEADING  AND  PRACTICE— 

The  allegations  of  a  party  in  hifr 
pleadings  in  a  case  are  to  be  taken  as 
conclusive  against  him.  Fisher  v. 
Tryon.  556 

It  is  a  rule  of  law  that  a  party  may 
properly  object  to  the  introduction  of 
any  evidence  to  support  a  fatally  de- 
fective pleading.    Radcliff  v.  Radcliff; 

278 
And  to  set  out  facts  making  only  ' 

a  part  of  a  cause  of  action  will  not 
justify  the  admission  of  testimony  ta 
establish  good  cause  of  action,  lb. 

And  failure  to  demur  does  not  lose 
defendant  the  right  to  object  to  the 
introduction  of  such  testimony.      lb. 

When  a  contract  of  settlement  in 
an  action  for  death  caused  by  wrong- 
ful act,  pleaded  in  the  answer,  is  met 
by  a  general  denial,  once  its  execution. 
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PLEADING  AND  PRACTICE— Cont. 
is  established,  the  contract  is  beyond 
further  attack,  under  the  issue  as  ten- 
dered by  the  general  deniaL     Solor 
Refining  Co.  v.  Elliott  226 

Ireave  to  file  a  supplemental  an- 
swer afte^  a  decree  in  partition^  is  dis- 
cretionary with  the  court  Hieatt  v. 
Black.  173 

In  an  action  based  on  an  account 
the  statutory  form  is  the  better  method, 
and  a  copy  of  the  account  should  be 
attached  to  the  pleadings.  Suit  may, 
however,  be  brought  on  what  were 
known  as  common  counts  in  assumpsit, 
Hazen  V.  O'Connor.  87 

While  common  counts  maybe  good 
against  demurrer,  they  would  not  be 
good  as  against  a  motion  to  make  more 
definite  and  certain.  lb. 

But  where  after  such  motion  is 
overruled,  defendant  goes  to  trial,  it  is 
presumed  error  was  not  prejudicial. 

lb. 

In  an  action  by  an  administrator 
for  his  commission,  an  allegation  that 
an  allowance  by  the  probate  court  was 
"duly"  made,  when  the  petition  itself 
shows  that  it  was  done  after  final  set- 
tlement of  the  estate,  is  not  sufficient. 
Snider  v.  Graham.  8 

Averments  of  certain  facts,  with- 
out averments  of  negligence  in  respect 
to  such  facts,  on  averment  of  ultimate 
fact  of  negligence,  not  sufficient.  Aver- 
ment that  "by  reason  of  the  premises" 
plaintifif  could  not  have  avoided  the 
injury  simply  equivalent  to  allegine 
that  he  was  without  fault  Railroad 
Co.  V.  McPeek.  743 

In  an  action  for  iniuries  claimed 
to  have  been  sustained  by  reason  of 
defective  machinery,  fact  that  plaintiff 
was  ignorant  of  the  defects  should  be 
averred.     Railroad  Co.  «v.  Hedges.  265 

In  an  action  in  Ohio  against  a  rail- 
way company,  for  damages  for  death 
caused  in  Michigan,  it  is  not  neces- 
sary to  set  forth  the  decisions  of  that 
state,  or  that  the  facts  in  the  Ohio  case 
would  have  constituted  a  cause  of  ac- 
tion in  Michigan,  if  death  had  not 
ensued,  h.  S.  &  M.  S.  Ry.  Co.  v.  An- 
drews. 73 

An  allegation  that  the  "state  of 
Michigan  allows  the  enforcement  in  its 
courts  of  the  statutes  of  this  state 
which  authorize  an  action  of  a  like 
character  to  the  foregoing  action,"  is 
sufficient.  lb. 

And  it  is  not  necessary  to  plead 
the  law  of  Michigan  vrith  reference  at 
to  who  would  be  oeneficiary  or  entitled 
to  bring  suit,  in  the  absence  of  a  mo- 
tion to  make  the  petition  more  definite 
and  certain.  lb. 


Without  such-  allegations  it  will 
be  presumed  that  the   laws  are   the      ' 
same.  lb. 

An  allegation  that  decedent  did 
not  know  and  had  no  means  of  know- 
ing the  danger  to  which  he  was  ex- 
posed is  sufficient  without  an  allegation 
that  "by  the  exercise  of  ordinary  care 
he  could  uot  have  known.  lb. 

In  such  action  the  proceeds  of 
recovery  will  be  governed  bj  the  |fen- 
eral  laws  of  administration  in  Ohio. 

lb. 

A  fiAaintiff  in  marshalling  liens  is 
not  required  to  set  out  another  lien- 
holder's  cause  of  action,  yet  he  must, 
in  order  to  bar  him  at  least,  by  naked 
assertion,  or  by  setting  up  facts  which 
will  bear  the  conclusion,  advise  the 
partv  to  the  suit  that  his  interest  will 
be  barred  if  he  fails  to  disclose  it. 
Smith  V.  Whistler.  768 

Where  plaintiff  does  not  define 
such  person^B  interest  in  the  property 
he  must,  to  preclude  him,  allege  facts 
which  will  make  it  appear  that  their 
interests  are  adverse,  and  that  there  is 
issue  between  them,  in  which  the  right 
of  such  person  in  the  property  will  be 
in  some  way  affected.  lb. 

And  in  order  to  bar  such  person  it 
must  appear  by  the  record,  pleaded  in 
bar,  that  the  judgment  of  the  court  is 
based  upon  the  facts  so  pleaded,  either 
as  they  are  shown  by  the  evidence  or 
nndenied  in  the  controversy,  lb. 

A  widow  made  defendant  to  sub- 
ject certain  real  estate  to  a  judgment 
against  one  of  the  heirs,  in  which  ac- 
tion the  petition  simply  recites  that 
the  "judgment  debtor  is  seized  in  fee 
simple  of  the  undivided  one-sixth  of 
this  property,  subject  to  the  dower 
right"  of  said  widow  ,  who  makes  de- 
fault for  answer  and  does  not  defend, 
is  not  barred  from  asserting  her  rights 
to  said  property  by  virtue  of  an  agree- 
ment, m  the  nature  of  an  amicable 
Sartition  and  voluntary  assignment  of 
ower,  made  prior  to  the  time  when 
tnch  action  was  brought  lb. 

Plea  of  no  consideration  stated  in 
to  manv  words,  though  not  artificially 
is  good,  when  no  o Section  is  raised 
tmtil  after  verdict  and  judgment. 
Clark  V.  Clark.  752 

Account  by  administrator  filed  in 
probate  court  showing  distribution  is 
binding  upon  distributees  when  filed 
in  another  suit  in  another  court  and  a 
bar  to  recovery  by  distributee  of 
amount  he  is  shown  to  have  received. 

lb. 

In  an  action  against  a  city  by  side- 
walk contractor,  for  being  prevented 
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from  carrying  out  certain  contracts,  a 
petition  setting  out  the  action  of  the 
council  in  ordering  the  improvement 
notice  of  the  bids,  acceptance  of  plain- 
tiff's bid,  his  contract  drawn,  executed 
and  confirmed,  under  which  he  entered 
and  made  arrangements  to  complete 
the  work,  until  prevented  from  doing 
so  by  the  city,  to  his  damage,  etc.,  is 
sufficient.    Toledo  v.  I^ibbie.  589 

In  such  action  where  issues  are 
made  up  by  general  denials  upon  part  of 
city,  without  plea  of  accord  and  satis- 
faction, court  properly  refused  to 
charge  the  jury  that  plaintiff  having 
accepted  assessments  lor  part  of  con- 
tract work  waived  all  further  rights 
and  is  estopped  from  claiming  dama- 
ges, lb. 

Under  an  allegation  that  plaintiff 
while  a  passenger  on  defendant's  street 
car  was  violently  thrown  therefrom 
and  injured  because  of  a  collision  of 
the  car  in  which  plaintiff  was  riding 
with  another  car,  and  that  such  colli- 
sion was  caused  by  the  negligence  of 
defendant's  servants  operating  such 
cars,  plaintiff  might  prove  that  she  was 
thrown  from  the  car  before  the  actual 
collision,  or  that  she  jumped  from  her 
car  to  escape  the  impending  peril  of  a 
collision  about  to  occur,  and  such 
proof  in  either  case  as  to  the  manner 
in  which  she  was  injured  would  not 
amount  to  a   material   variance.    T< 


120 


ledo  Elec.  St.  Ry.  Co.  v.  Bateman.    2: 

Therefore,  a  special  finding  to  the 
effect  that  plaintiff  had  left  the  car  be- 
fore the  collision  and  was  not  upon  it 
at  the  moment  of  t^e  collision,  is  not 
irreconcilably  repugnant  to  the  gen- 
eral verdict  m  her  favor.  lb. 

Noterror  for  trial  judge,  in  presence 
of  jury,  upon  objection  to  introduction 
of  evidence,  to  state  that  allegations 
are  not  sufficient  to  sustain  admission 
of  testimony,  and  to  allow  amendment 
The  criticism,  not  made  in  hostility, 
prejudicial.    Suhr  v.  Hoover.  738 

Limiting  field  that  may  be'covered 
by  counsel  in  addressing  jury  to  hori- 
zon of  case  cannot  be  prejudicial.      lb. 

Where  it  does  not  affirmatively 
appear  that  service  on  answer  and 
cross-petition  was  not  waived  or  ap- 
pearance *entered,  court  may  refuse, 
after  judgment,  to  permit  an  answer, 
claiming  such  judgment  was  void  for 
want  of  such  service.  Wentzel  v.  Hayes. 

756 

See  also  Nbgi^iobnck  ;  Board  of 
Education;  Actions;  Judgmbnts; 
Ambndmbnts;  Usury;  Award  of 
Appraisers. 


POUCE  PROSECUTOR— 

Appointment  by  mayor  of  police 
prosecutor  under  sec.  2690,  Rev.  Stat, 
valid  though  such  officer's  term  does 
not  begin  until  the  mayor's  expires. 
State  V.  Ermston.  83 

PROBATE  COURTS— Sec  Judobcbnts  ; 
Mandamus;  Guardians;  ^cbcu- 
TORS  and  Administrators;  Courts. 

PROSECUTING  ATTORNEY— 

The  prosecuting  attorney  may 
bring  an  action  in  quo  warranto  upon 
his  own  relation,  or  on  leave  of  the 
court,  on  the  relation  of  another.  In 
the  latter  case  he  may  require  security 
for  costs  but  is  not  bound  to  do. so. 
State  ex  rel.  v.  Sullivan.  346 

PUBLIC  HIGHWAYS— See  Roads. 

PUBUC  WAY— 

Strip  of  land  excepted  from  a  con- 
veyance of  adjoining  land,  which 
owner  has  permitted  to  be  used  at  times 
as  a  public  way,  cannot  be  kept  open  by 
injunction.  Tytus  Paper  Co.  v.  Middle- 
town  Hydraulic  Co.  248 

PURE  FOOD  LAWS— 

It  was  not  the  intention  of  the 
legislature,  sec  4200-19,  sec  4.,  Rev. 
Stat.,  to  enact  that  an  article  admitted 
to  be  pure  butter  should  be  called  oleo- 
margarine, provided  said  butter  should 
not  contain  at  least  eighty  per  cent  of 
butter  fats.    Ransick  v.  State.  806 

QUO  WARRANTO— 

The  state  has,  in  'proceeding  by 
quo  warranto  directed  against  super- 
visors refusing  to  surrender  their 
offices,  after  being  removed  b>  the 
mayor  of  Cincinnati,  thelegal  capacity 
to  sue.    State  ex  rel.  v.  Sullivan.     346 

In  an  action  of  quo  warranto  duly 
authorized,  it  is  not  necessary  to  verify 
the  pleadings  on  the  part  of  the  state. 

lb. 

The  state  has  legal  capacity  to  sue 
in  proceedings  in  quo  warranto  against 
usurping  supervisors  of  a  city,  after 
being  removed  by  the  mayor  of  such 
city.  lb. 

Action  in  behalf  ef  several  persons, 
in  name  of  the  state,  constitutes  but 
one  plaintifif  and  therefore  no  mis- 
Joinder,  and  no  defects  in  parties 
plaintiff.  lb. 

Parties  removed  •  from  office  by 
separate  charges  and  judgments  can- 
not be  joined  as  defendants.  lb. 
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QUO  WARRANTO— Coocluded. 

It  is  not  necessary  where  the  state 
challenged  the  right  of  a  person  to 
hold  a  public  office  that  there  should 
be  any  great  particularity  in  the  state- 
ments of  the  petition  in  quo  warranto. 

lb. 

All  that  is  essential  that  plaintiff 
should  allege  that  defendant  was  un- 
lawfully usurping  a  certain  office  and 
call  upon  him  to  answer  by  what  war- 
rant he  claims  to  the  right  to  do  so. 

lb. 

Trustees  of  j^aa  works  are  munici- 
pal officers  within  sees.  1646-79  and 
6976  Rev.  Stat,  Sections  2435-66,  Rev. 
Stat.,  provides  for  removal  of  such  offi- 
cers for  misfeasance,  malfeanauce  or 
nonfeasance  in  office,  therefore  pro- 
ceedings in  quo  warranto  will  not  lie. 
State  ez  rel.  v.  Funk.  782 

See  also  Prosecuting  Attornrv. 


RAILROADS— 

Statute  requiring  railroad  com- 
pany to  light  its  track  not  in  conflict 
with  constitution  of  state  or  United 
Stotes.    Railroad  v.  St.  Bernard.     386 

The  exercise  of  the  power  must 
be  reasonable.  Duty  of  courts  to  de- 
termine, lb. 

Lights  which  render  headlights 
of  engines  obscure,  unreasonable  to 
demand  them.  lb. 

The  use  of  a  public  highway 
must  be  a  reasonable  one.  Not  nec- 
essary that  a  railroad  bridge  should 
be  so  high  as  not  to  interfere  in  any 
degree  with  the  passage  of  vehicles 
along  the  road,  no  matter  how  high 
they  may  be  constructed  or  loaded. 
Turnpike  C6.  v.  Railroad  Co.  269 

Where  the  cost  of  raising  a  bridge 
and  approaches  would  be  great,  it 
would  be  inequitable  to  require  it  to 
be  done  if  the  trouble  could  be 
avoided  at  less  cost  and  by  lowering 
the  road,  and  nnder  such  circums lances 
the  court  may  direct  the  company  to 
lower  its  roadway  at  its  own  expense. 

lb. 

Violation  of  a  rule  of  a  railway 
company  creates  no  liability  unless  it 
is  the  proximate  cause  of  Uie  injury. 
Railroad  Ca  v.  Shea.  326 

It  is  not  negligence  fer  se  for  a 
railroad  company  to  run  ita  trains  sit 
a  high  rate  of  speed  over  road  cross- 
ings outside  municipalities.  Railroad 
Co.  V.  Schade.  316 

If  the  circumstances  are  such  that 
the  railroad  company,  in  the  exercise 
of  ordinary  care  should  have  slacked 
up,  it  then  becomes  negligence.       lb. 


If  an  engineer,  running  at  a  high 
rate  of  speed,  could  have  saved  a  per- 
son who  was  on  the  track,  even  though 
such  person  is  there  by  his  own  neg- 
ligence, not  only  from  the  time  when 
such  engineer  actually  saw  such  per- 
son, but  from  the  time  when,  by  the 
exercise  of  ordinary  caie,  he  could  or 
should  have  seen  him,  tiie  company 
becomes  liable.  lb. 

That  the  engineer  was  prevented 
from  seeing  by  light  from  the  furnace 
door,  does  not  excuse  the  company 
from  liability.  lb. 

Although  the  person  injured  was 
guilty  of  negligence  in  getting  on  the 
track,  the  company  is  not  excused 
from  liability  if  there  was  time  to  see 
and  stop  the  train.  lb. 

Where  the  evidence  shows  that  a 
rule  of  a  railway  compan}r  has  been 
continuously  and  customarily  violated 
for  a  period  of  at  least  fourteen  years 
it  may  not  be  an  improper  theory  to 
regard  it  as  abrogated.  L.  S.  &  M.  S. 
Ry.  Co.  V.  Andrews:  73 

Whether  a  railway  company  was 
negligent  or  not  in  the  construction 
of  Its  bridges  is  a  question  for  the 
jury.  lb. 

A  railway  company  is  bound  to 
nse  reasonable  ana  proper  care,  at 
points  near  the  switches,  to  so  fill  the 
spaces  between  the  rails  and  between 
,  the  ties,  that  employees  engaged  iu 
coupling  and  uncoupling  cars,  may 
have  reasonable  assurance  of  safety  in 
passing  along  in  the  performance  of 
their  duties.    T.,  C.  &  C.  Ry.  v.  Frick. 

28 

See  also  Injunction;  Nbgu- 
OBNCE ;  Municipal  Corporations. 

RECEIVERS— 

A  court  having  appointed  a  re- 
ceiver, npon  a  proper  showing,  it  is 
error  to  aischarge  such  receiver,  npon 
a  preliminary  motion,  in  advance  of  a 
trial  and  disposition  of  the  case  on  its 
merits,  and  relinquish  possession  of 
property  to  an  assignee  subsequently 
appointed  in  another  jurisdiction. 
Prance  v.  Refining  Co.  261 

When  a  judge  has  appointed  a  re- 
ceiver to  take  charge  of  the  property 
of  a  defendant  without  notice  to  de- 
fendant, but  upon  a  pe^jition  which 
states  facts  showing  that  irreparable 
loss  will  result  to  plaintiff  if  notice 
shall  be  given  before  the  appointment, 
and  the  order  is  based  upon  a  general 
finding  that  the  receiver  ought  to  be 
appointed,  it  will  be  presumed  that 
the  judge  found  the  particular  facts 
which  would  justify  his  action.  Dwell e 
V.  Hinde.  177 
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The  specific  finding  of  such  facts 
need  not  affirmatively  appear  to  give 
the  court  jurisdiction  to  make  the  or- 
der, lb. 

A  cause  cannot  be  'Spending'' 
within  sec.  6687,  Rev.  Stat.,  so  as  to 
authorize  the  appointment  of  a  re- 
ceiver therein  before  it  has  been 
"commenced"  as  provided  in  sec  6035, 
and  the  appointment  of  a  receiver  in 
a  cause  where  a  petition  has  been  filed 
but  before  a  summons  has  been  issued 
is  invalid.  lb. 

REPLteVIN— 

Gist  of  replevin  is  unlawful  pos- 
session. If  defendant  has  disposed  of 
property,  conversion  is  the  remedy. 
Semper  V.  Bentley.  366 

See  also  Chattbi.  Mortgages. 

RIPARIAN  RIGHTS— 

A  riparian  owner  is  entitled  to  re- 
lief where  a  municipality,  by  erecting 
a  dam  in  a  natural  water  course,  ob- 
structed the  channel  of  such  stream, 
causing  it  to  overflow,  unless  such 
owner,  hyr  his  own  act,  is  estopped 
from  claiming  such  relief.  Pox  v. 
Postoria.  89 

ROADS— 

The  use  of  a  public  highway  must 
be  a  reasonable  one,  and  it  is  not  nec- 
essary that  a  railroad  bridge  over  it  to 
be  high  enough  to  prevent  the  passage 
of  all  kinds  of  vehicles.  Turnpike 
Co.  V.  Railroad  Co.  269 

But  where  there  is  reason  to  ap- 
prehend that  a  bridge  is  being  con- 
structed in  such  a  mfauner  as  to  inter- 
fere with  the  reasonable  use  of  a  turn- 
pike, as  for  instance,  by  wagons  loaded 
with  hay,  etc.,  as  the  road  has  been 
used  by  them,  provision  should  be 
made  to  guard  against  it.  lb. 

But  where  the  cost  of  raising  a 
bridge  and  its  approaches  would  be 
great,  it  woifld  be  inequitable  to  re- 
quire it  to  be  done  if  the  trouble  could 
be  avoided  at  less  cost,  and  by  lower- 
ing the  road,  and  under  such  circum- 
stances the  court  may  direct  the  com- 
pany to  lower  its  roadway  at  its  own 
expense.  lb. 

A  quitclaim  deed  of  a  right  of 
way  for  plank  road  purposes,  provid- 
ing in  case  of  abandonment  by  the 
road  company  all  rights  should  revert 
"to  the  public,"  and  the  subsequent 
conveyance  of  said  right  of  way  by 
the  plank  road  company  to  the  county 
commissioners,  with  the  same  provi- 
sion, constitutes  under    the    laws   of 


Ohio,  a  legally  established  public  high- 
way, from  the  date  of  the  conveyance 
to  the  commissioners.  Silverthorn  v. 
Parsons.  349 

The  trustees  of  a  village  or  ham- 
let, within  the  limits  of  which  the 
road  in  question  lies,  represent  the  in- 
terests of  the  pnblic  therein,  and  are 
pi*oper  parties  to  and  have  a  right  to 
contest  an  attempt  to  vcu:ate  the  same. 

lb. 

Section  4906  giving  county  com- 
missioners control  of  highways,  re- 
lates to  improved  and  macadamized 
roads  and  not  to  highwa3r8  ol  the  class 
above  referred  to.  lb. 

The  commissioners  cannot,  by 
contract,  executed  or  otherwise,  turn 
a  public  highway  over  to  a  private  in- 
dividual so  as  to  deprive  the  public  of 
its  use,  without  proceeding  in  the 
form  and  manner  prescribed  by  stat- 
ute, lb. 

SCHOOLS— See  Boards  of  Bducation. 

SERVICE  OP  SUMMONS— See  Sum- 
mons. 

SBT  OPF— 

Insolvency  of  a  debtor  affords  suf- 
ficient grounds  for  the  application  of 
the  doctrine  of  equitable  set  off. 
Therfore,  a  bank  having  a  deposit  sub- 
ject to  check  may  apply  and  set  off 
that  deposit  against  the  indebtedness, 
though  not  yet  due,  of  an  insolvent 
debtor  of  the  bank.  German  Am.  Sav. 
Bk.  Co.  y.  Grossman.  682 

SEWERS— See  Assbssmbnts. 

SIDEWAI^KS- 

In  an  action  for  injuries  caused  by 
a  defect  in  the  sidewalk,  the  mere  fact 
that  plaintiff  saw  the  hole  or  depres- 
sion m  the  walk,  would  not  of  itself 
be  sufficient  to  prevent  her  from  re- 
covering, unless  she  knew,  or  by  the 
exercise  of  reasonable  care,  might 
have  known  that  it  was  dangerous  to 
pass  over  such  walk.  Toledo  v.  Cen- 
ter. 603 

Evidence  that  the  street  commis- 
sioner of  a  city  has  been  notified  of 
defects  existing  in  a  certain  sidewalk, 
which  he  afterwards  corrected,  but  al- 
lowed the  cause,  an  open  and  obvious 
one,  of  such  defect  to  remain,  and 
which  subsequently  caused  the  same 
defect  to  reappear  :  Held,  that  such 
evidence  was  sufficient  to  warrant  the 
jnry  in  finding  that  the  city  had 
knowledge  of  the  defective  condition 
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SIDBWALKS— Concluded. 
of  this  sidewalk,  and  was  nej^ligent  in 
maintaining  it,  and  is  liable  in  dam- 
ages for  an  injury  resulting  therefrom. 

lb. 
See  also  Nbgugbnck. 

SIDEWALK  ASSESSMENTS— See  AS- 

SBSSMBNTS. 

SPECIAL  FINDINGS--See  IntBRROO- 
ATORIBS. 

SPOLIATED  WILLS— See  Appbax,  axid 
Error. 

STATUTE  OP  FRAUDS— 

Contract  for  sale  of  earth  to  be 
removed  from  a  lot  is  a  contract  for 
the  sale  of  real  estate,  and  within  the 
statute  of  fraud.  Welever  ▼.  Detwiler 
Co.      .  668 

STATUTE     OF     LIMITATIONS-See 
Limitation  of  AeriONS. 

STATUTES— 

Section  5228,  is  not  broad  enough  to 
include  public  officers,  such  as  county 
commissioners  and  treasurers,  as  be- 
ing exempt  from  giving  bond  to  per- 
fect an  appeal.  State  v.  Commission- 
ers. 244 

The  act  of  March  26,  1888,  (sec 
4986,  amended)  removing  the  disabil- 
ity of  coverture  as  to  rights  of  action 
concerning  a  married  woman's  sepa- 
rate property,  applies  onl^  to  causea 
of  action  accruing  «fter  its  passage. 

Section  6566,  Rev.  SUt.,  as 
amended,  90  O.  L.,  858,  applies  to  crim* 
inal  as  well  as  civil  cases.  Ranaick  v. 
SUte.  806 . 

.  Section  6134,  which  warrants  an 
action  for  causing  death  by  unlawful 
act,  does  not  create  a  second  liability, 
and  is  not  a  double  liability  for  the 
same  wrong ;  but  implies  that  the  lia- 
bility for  the  wrong  has  not  been  sat- 
isfied.   Solor  Refining  Co.  v.  Elliott 

226 

The  word  ^'connciP'  as  used  in  see. 
1380,  includes  the  board  of  trustees  of 
a  hamlet  In  re  Annexation  to  Kew- 
burg.  24 

If  special  laws  for  village  improve- 
ments are  accepted,  thev  must  govern 
entirely.    Birdseye  v.  Clyde.  68 

The  statute  relating  to  bills  of  ex- 
ceptions in  civil  cases  before  justices 
of  the  peace  is  not  applicable  to  crim- 
inal cases  in  mayor's  courts.  Brad- 
ner  v.  Grundetisch.  122 


STOCK  AND  STOCKHOLDERS— See 
Attachmbnt  and  Garnishmbnt  ; 
Contracts. 

STREETS— 

An  adjudication  against  a  city  to 
enjoin  it  from  opening  a  certain  street, 
does  not  estop  property  owners  from 
claiming  rights  thereto.  Reynolds  v. 
Newton.  15 

STREET  RAILWAYS— 

Mere  ordinance  attempts  to  au- 
thorize construction  of  street  railway, 
oonsents  of  property  owners  are  nec- 
essary though  tracks  already  laid  are 
to  t>e  used.    Sanfleet  v.  Toledo.        711 

Electric  railways  not  additional 
burden  on  street  requiring  compensa- 
sation  for  interference  with  other  elec- 
trical appliances.  lb. 

Owner  will  not  be  heard  to  com- 
plain of  grant  to  a  street  railway  to  use 
and  occupy  tracks  laid  by  another 
ccmipany.  lb. 

Consents  not  withdrawn  may  be 
counted  for  railway  at  time  of  second 
grant  first  ordinance  being   invalid. 

lb. 

Consents  need  not  be  entered  on 
records  of  council.  Presentation  is 
enough.  lb. 

Abutting  owner  cannot  object  to 
operation  of  cars  over  existing  tracks 
on  ground  that  length  of  new  track 
was  not  sufficient  to  authorize  use  of 
old  ones.  lb. 

Presentation  of  ordinance  to  coun- 
cil sufficient  written  application  there, 
for.  lb. 

Failure  of  route  for  lack  of  con- 
sents, council  may  make  new  grant 
when  requisite  number  obtained. 
Obtension  *of  curative  grant  not  in- 
auguration of  new  street  railway 
enterprise,  requiring  bids,  etc.         lb. 

Street  railway  grant  and  its  ac- 
ceptance constitute  a  contract  and 
mandamus  does  not  lie  to  enforce. 
State  ex  reL  ▼.  Electric  Ry,  Co,      474 

The  municipality  has  adequate 
remedy  at  law.  lb. 

Street  cars  must  be  under  control 
at  crossings  and  give  such  warning  of 
their  approach  that  the  pedestrian, 
using  ordinary  care,  may  cross  in 
safe^.  But  between  crossings  the 
rule  IS  dififerent  Bethel  v.  Cincinnati 
St  Ry.  Co.  310 

A  contract  between  a  street  railwi^ 
company  and  a  suburban  line,  wherebj 
the  latter  is  permitted  to  enter  the 
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city  over  the  street  railway  lines, 
which  mentions  the  places  between 
which  and  the  city  the  suburban  line 
is  then  being  operated,  with  no  re- 
striction aa  to  an  extension  of  such 
line,  should  not  be  narrowed  to  pre- 
Tent  the  suburban  company  from 
receiving  a  reasonable  amount  of 
traffic  from  another  suburban  line 
subsequently  constructed,  particularly 
where  such  additional  traffic  requires 
no  additional  car  service.  Toledo  & 
Maumee  Valley  Co.  v.  Toledo  Traction 
Co.  204 

In  other  words,  an  objection  by 
the  street  railway  company,  not  be- 
cause of  the  amount  of  traffic  received 
but  because  the  traffic  does  not  origi- 
nate upon  the  line  of  the  suburban 
road,  first  named,  is  not  well  founded. 

lb. 

See  also  Nbgi,iG8NCB. 


SUMMONS— 

A  municipal  corporation  located 
in  two  counties,  may  be  sued  in  either. 
Fox  V.  Postoria.  89 

In  such  case  the  summons  may  be 
issued  in  one  county  and  served  on 
Uie  mayor  in  another.  lb. 

Summons  must  be  served  at  least 
three  days  before  the  time  of  appear- 
ance.   Richter  v.  Thornton.  869 


SUNDAY— 

Sua  day  is  not  excluded  in  com- 
puting the  three  days'  time  allowed  for 
filing  a  motion  for  a  new  trial.  Label 
&  Box  Co.  V.  Washburn.  118 


SUPERVISORS — See     OvmCM     AMP 
Opficbrs;  Quo  WA&RAMxa 

TAXATION— 

Where,  by  a  clerical  error,  a  sum 
for  a  new  building  is  improperly 
added  to  the  valuation  of  land,  the 
owner  is  entitled  to  a  correction  and 
ref under  of  taxes  paid  on  the  amount 
thus  erroneously  added.  State  v. 
Lewis.  276 

To  claim  that  it  must  be  conclu- 
sively presumed  that  all  appraisements 
of  real  estate  in  the  decennial  years 
were  made  as  of  the  second  Monday 
of  April,  is  not  well  founded,  and  par- 
ticularly so,  when  shown  as  a  matter 
of  fact  that  the  valuation  was  made  at 
a  different  time.  lb. 

An  auditor^s  deed  for  lands  sold 
at  a  delinquent  tax  sale,  where  the  an- 
tecedent proceedings  are  defective,  in 
a  manner  which  amounts  to  a  substan- 


tial departure  from  the  strict  provi- 
sions of  the  statute  is  invalid  and 
conveys  no  title.    Steel  v.  Pogue.    266 

The  purchaser's  rights  under  such 
deed,  after  two  years  from  date  of  sale, 
are  governed  by  sec,  2880,  and  he  is 
entitled  to  receive  the  amount  of  the 
original  purchase  money,  the  taxes 
subsequently  paid,  with  interest  from 
date  of  payment,  but  no  fees  for  cer- 
tificates dt  transfers  and  no  penalty. 

Id. 

Section  4906,  giving  county  com- 
missioners control  of  highways,  relates 
to  improved  and  macadamized  roads 
and  not  to  plank  roads.  Silverthorn 
T.  Parsons.  849 


TAX  TITLB— See  Taxation. 


TELEPHONE    COMMUNICATIONS— 

A  bystander  may  testify  to  the 

part  heard  by  him  of  a  conversation 

hy  telephone,  when  such  conversation 

is  competent.  Dannemiller  v.  Leonard. 

735 

TENANTS  IN  COMMON— See  Insur- 
ance; PI&9. 

TENDER— 

In  an  action  upon  a  promissory 
note,  plea  of  tender  good  unless  the 
proper  amount  was  tendered  and  the 
money  brought  into  court  as  the  stat- 
ute requires.    Smith  v.  Bank.         176 


TITLE  BY  PRESCRIPTION— 

A  bridge  erected  over  a  canal  with 
consent  of  property  owner  and  thus 
used  for  twenty-one  years,  constitutes 
title  by  prescription.  Tytns-Gardner 
Paper  Co.  ▼.  Middletown  Hydraulic 
Co.  248 


TOLEDO— 

The  city  of  Toledo  is  a  municipal 
corporation  of  the  third  grade  of  the 
first-class.   State  v.  Board  of  Elections. 

216 

The  act  passed  bythe  legislature, 
March  23, 1898,  entitled,  "  An  act  to 
provide  for  the  reorganization  of 
boards  of  education  in  districts  of  a 
city  of  the  third  grade  of  the  first 
dass,**  applies  to  the  city  of  Toledo, 
and  the  board  of  elections  of  said  city 
is  justified  in  placing  upon  the  ticket 
the  names  of  the  candidates  placed  in 
nomination  under  this  act.  lb. 
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TOWNSHIP  TRUSTEES— 

Township  trustees  do  not  act  in  a 
trust  capacity  within  the  meaning  ot 
sec.  6226.  and  are  not  thereby  exempt 
from  giving  bond  on  appeal.  State  v. 
Smiley.  117 

TRADB  MARK— 

Where  the  owner  and  manufac- 
turer of  a  certain  kind  of  plow  sells  a 
half  interest  in  his  business  to  a  co- 
partnership, agreeing  that  the  firm 
should  have  a  right  to  use  in  the  shop, 
any  patent  which  he  might  thereafter 
secure  for  any  improvements  upon  his 
plows,  and,  afterwards,  as  a  member 
of  such  new  firm,  he  conveyed  the 
whole  of  his  business  to  a  corporation. 
He  afterwards  made  an  improvement 
upon  his  plow  and  commenced  the 
manufacture  of  plows,  upon  which  he 
placed  his  new  trade-mark,  which  the 
corporation  sought  to  use:  Heldf 
that  he  is  entitled  to  an  injunction 
restraining  the  corporation  from  using 
his  new  tfade-mark,  as  they  acquired 
no  right  under  the  contract  of  sale  to 
the  use  of  his  trade-marks.  Burch  v. 
Toledo  Plow  Co.  201 

TRIAL— 

The  rrgiu)?  by  counsel  in  argu- 
ment of  illogical  or  even  absurd  deduc- 
tions from  the  evidence  does  not 
amount  to  misconduct  justifying  the 
setting  aside  of  a  verdict,  where  it 
does  not  clearly  appear  that  the  jury 
was  thereby  misled  or  prejudiced. 
Hayes  v.  Smith.  92 

Section  7301,  Rev.  Stat,  providing 
that  **  a  person  indicted  for  a  misde- 
meanor may,  upon  his  request  in 
writing,  subscribed  by  him  and  en- 
tered on  the  journal,  be  tried  in  his 
absence,  or  by  the  court  **  is  not  man- 
datory upon,  but  discretionary  with 
the  court    Ickes  v.  State.  442 

TRUSTEES    OF    GAS    WORKS— See 
MuNiciPAi«  Corporations. 

TURNPIKES— 

There  is  some  question  whether  a 
turnpike  company  has  any  legal  right 
to  acquire  the  fee  simple  of  the  ground 
occupied  for  turnpike  purposes,  and 
certainly,  where  needed  for  no  other 
purpose  thari  to  hinder  or  defeat  a 
great  public  improvement,  should  not 
be  allowed  unless  the  right  is  clear. 
Turnpike  Co.  t.  Railroad  Co.  269 

USURY— 

Usury  must  be  present  at  inception 
of  contract  to  make  it  usurious  but 


courts  will  look  at  the  whole  transac- 
tion. Union  Central  Life  Ins.  Co.  v. 
Billiard.  437 

Requiring  policy  of  insurance  on 
life  of  third  person  makes  contract 
for  loan  usurious.  lb. 

In  Ohio,  usury,  to  be  available  as 
a  defense  must  be  pleaded  unless  it 
appears  in  the  contract  sued  upon. 
Life  Ins.  Co,  v.  Morrow.  419 


VARIANCE— See  Pi«Kadino  and  Prac- 
TICB. 

VBRDICT— 

Where  error  la  prosecuted  on  ac- 
count of  the  trial  court  having  over- 
ruled a  motion  for  judgment  on  the 
answer  to  special  interrogatories  not- 
withstanding the  general  verdict,  and 
where  the  evidence  is  not  before  the 
court  of  error  it  will  indulge  every 
possible  presumption  in  favor  of  the 
general  verdict  Toledo  Blec.  St.  Ry. 
Co.  V.  Bateman.  220 

The  general  verdict  must  prevail 
if  reconcilable  with  the  answers  to  the 
special  interrogatories  upon  any  state 
of  facts  provable  under  the  issues  in 
the  case.  lb. 

In  an  action  for  injury  caused  W 
defects  in  machinery  it  is  error  for  the 
court  to  direct  a  verdict  for  defendant, 
when  it  appears  that  the  machinery 
furnished  plaintiff  was  defective  in 
the  particular  mentioned.  .  Jones  v. 
Pipe  Co.  1«8 

A  special  verdict  that  follows  the 
averments  of  a  pleading  in  which  the 
facts  found  are  well  pleaded,  is  not 
therefore  faulty.    Hayes  v.  Smith.    92 

The  absence  of  an  affirmative  find- 
ing in  a  special  verdict  as  to  any  issue 
amounts  to  a  finding  thereon  against 
the  party  upon  whom  rested  the  bur- 
den of  proof  as  to  such  issue.  lb. 

Under  sec.  6815,  Rev.  Stat,  one 
may  be  indicted  for  either  producing 
death  or  miscarriage,  or  both,  when 
produced  by  an  intent  to  procure  a 
niiscarriage ;  but  where  the  crime 
charged  in  the  indictment  was  causing 
death  in  an  attempt  to  procure  a  mis- 
carriage, a  verdict  finding  defendant 
guilty  of  procuring  an  abortion,  is  not 
responsive  to  the  indictment,  and, 
therefore,  not  a  conviction.  Plorien 
v.  Stote.  171 

Verdict  ag^ainst  the  weight  of  the 
evidence.    Railroad   Co.    v.   Wagner. 

312 

In  an  action  for  damages  againat 
a  railway  company  for  deaSi  by  negli- 
gence, a  verdict  that  deceased  was  tt^t 
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negligent  in  being  upon  the  engine, 
under  circumstances  stated,  that  he 
was  in  the  performance  of  his  duty  in 
watching  the  train  from  the  engine, 
and  that  he  did  not  know  and  could 
not  have  known  of  the  proximity  of 
the  bridge,  is  not  contrary  to  law.  L. 
S.  &  M.  S.  Ry.  Co.  V.  Andrews.  73 

Where  there  is  conflict  of  testi- 
timony,  verdict  and  judgment  will  not 
be  disturbed  by  reviewing  court 
Toledo  Elec.  St  Ry.  Co.   v.  Cooper. 

496 

See  also  Evidbncb  ;  Interroga- 
tories. 

VILLAGES— See  Municipai,  Corpora- 
tions; Canai^;  Pleading  and 
Practice;  Road^ 


WATER  COURSE— 

Natural  water  course,  aboTe  or 
below  the  surface  of  the  earth,  cannot 
be  materially  diverted  to  injury  of  an- 
other. Castalia  Trout  Club  v.  Sport- 
ing aub.  693 

All  diversion  of  such  water  courses 
are  not  unlawful  Diversion  must  be 
material.  lb. 

Such  waters  must  be  delivered 
upon  land  of  adjoining  owner  in  sub- 
stantially same  condition  as  to  quan- 
tity and  quality.  lb. 

See  also  Injunction* 

WILLS— 

Where  a  husband  gives  the  whole 
of  hia  estate  after  payment  of  his 
debts*  absolutely  to  his  widow,  and 
she  dies,  shortly  thereafter,  before 
probate  of  the  will,  and  without  any 
negligence  on  her  part  in  failing  to 

Srobate  such  will,  she  is  not  thereby 
eprived  of  the  provision  made  for 
her  in  the  will  or  remitted  to  her 
statutory  rights  as  widow.  Hawkins 
V.  Barrow.  261 

Her  heirs  inherit  such  estate  to 
the  exclusion  of  the  heirs  of  the  tes- 
tetor.  lb. 

The  fact  that  a  will  is  partly 
printed  and  partly  written,  does  not 
make  it  invalid.    Roush    v.  Wensel. 

141 

Use  of  the  words  "the  balance  to 
be  divided,"  in  a  will,  following  spe- 
cific be<^uests,  is  equivalent  to  the  use 
of  "residue  be  divided."  Davis  v. 
Hutchings.  52 

The  common  law  rule  that  mar- 
riage alone  does  not  revoke  a  will  of 
the  husband  made  before  marriage  is 
not  abrogated  in  this  state  by  reason 


of  the  statute  of  descent  making  hus- 
band and  wife  heirs  to  each  other. 
Munday's  Exrs.  v.  Munday.  44 

Bequests  in  a  will,  which,  for  any 
reason,  turn  out  to  be  void,  go  with 
the  residue  if  there  is  a  residuary 
clause.    Davis  v.  Hutchins.  52 

Where  bequests  to  a  church  and 
charitable  institutions  are  void  Under 
sec  5916,  Rev.  Stat,  on  account  of 
lineal  descendent,  and  death  of  testa- 
tor within  one  year,  a  daughter,  foi 
whom  provision  is  made  in  the  will, 
does  not  inherit  such  void  bequests,  in 
a  will  having  a  residuary  clause.      lb. 

A  legacy  is  payable,  one  ^ear  from 
date  of  executor's  bond,  or  if  there  is 
property  sufficient  to  pay  the  legacy, 
though  sufficient  money  has  not  yet 
been  realized,  then  the  legacy  will 
bear  interest  from  one  year  after  date 
of  executor's  bond.  Case  School  v. 
Gray.  241 

The  means  provided  bv  sec.  6198, 
to  determine  rights  of  parties  under  a 
¥rill,  are  not  exclusive  and  an  executor 
may  apply  directly  to  the  court  of  com- 
mon pleas.    Davis  v.  Hutchings.      52 

Use  of  the  words  "the  baiAnce  to 
be  divided,"  in  a  Vill,  following  speci- 
fic bequests,  is  equivalent  to  the  use  of 
"residue  be  divided."  lb. 

A  devise  of  "the  proceeds  of  my 
real  estate"  vests  fee  simple  title  in 
devisee.      Isherwood     v.    Isherwood. 

409 

See  also  Witnbssbs;  Dkscbnts 
Appsai,  and  Error. 

WITNESSES— 

A  conductor  of  some  years*  ex- 
perience, both  as  conductor  and  brake- 
man,  is  a  competent  witness  to  con- 
strue the  accepted  meaning  of  such  ex- 
pressions, in  a  rule  of  the  company,  as 
"inclement  weather"  and  "heavy 
•ades."  I,.  S.  &  M.  S.  Ry.  Co.  ▼.  An- 
iws.  73 

A  non-expert  witness  not  permit- 
ted to  testify  to  his  opinion  of  the 
mental  conditionof  a  testator  until  he 
shall  have  testified  to  facts  forming  a 
basis  for  such  opinion.  Roush  v.  Wen- 
sel. 141 

A  party  calling  a  witness  who  does 
not  appear  to  have  any  interest  in  the 
controversy,  will  not  be  permitted  to 
cross-examine  him  upon  the  mere  as- 
sumption that  he  is  an  adverse  wit- 
ness, lb. 

A  party  will  not  be  permitted  to 
ask  his  own  witness  if  he  has  not 
made  certain  statements  out  of  court, 
unless  such  witness   has    testified  to 
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facts  inconsistent  therewith,  and  the 
party  has  been  surprised  by  such  testi- 
mony, lb. 

A  party  may  not  call  a  witness 
sapi>osed  to  be  adverse,  in  anticipation 
of  his  being  called  by  the  other  side, 
and  elicit  from  him  answers  otherwise 
incotypetent,  with  a  view  of  laying 
ground  for  his  impeachment.  lb. 

Plaintiff  contesting  a  will  on  the 
ground  that  testator  was  without  testi- 
mentary'  capacitv,  having  called  as  a 
witmess  in  chief  one  of  ten  devisees, 
a  defendant,  and  whose  interests  are 
adverse,  not  |>ermitted  to  inquire 
whether  such  witness  has  admitted  or 
declared  whether  the  testator  was  in- 
capable of  transacting  business.       lb. 

A  witness  can  be  examined  on 
cross-examination  '  to  ascertain  the 
meaning  of  his  evidence  given  in  his 
direct  examination.    Hayes  v.  Smith. 

92 

Where,  during  cross-exanination, 
counsel  on  the  other  side  interrupts 
such  cross-exanination  by  asking  wit- 
ness questions  which  the  court  allows 
to  be  answered:  Held^  that  such 
action  on  the  part  of  the  counsel  Is 
irregular,  but  it  is  within  the  discretion 
of  tne  trial  court  to  allow  such  irregu- 


larity, and,  therefore,  does  not  con- 
stitute error.    Schaal  v.  Heck.         606 

It  is  not  an  abuse  of  the  court's 
discretion  in  the  trial  of  a  case,  to  allow 
one  of  the  parties  to  bring  witnesses 
in  rebuttal  to  testify  to  certain  matters 
that  were  claimed  to  be  properly  mat- 
teas  in  chief,  concerning  which  such 
parties  had  examined  certain  wit- 
nessefl.  lb. 

Where  the  record  in  a  case  shows 
that  the  form  of  the  question  put  to 
expert  witnesses  was  in  general  some- 
what irregular  and  a  departure  from 
the  ordinary  and  belter  form.  Held^ 
that  unless  such  irregularity  in  the 
form  resulted  in  some  prediuaice  fairly 
appearing  upon  the  record,  it  will  not 
act  to  defeat  the  verdict  or  the  ' 
ment  that  may  be  rendered.  , 

WORDS— 

The  word  ''conndl"  aa  used  in 
section  1880,  inclu4^  the  board  of 
trustees  of  a  hamlet.  In  re  Annexa- 
tion to  Kewburg.  24 

See  also  Coronbks'  Inqubsts. 

WRONGFUL  DEATH— See  Pi^rading 
AND  P&acticb;  Nbgi^icsmcs;  Dbath 
BY  Wbomofui.  Act. 
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